
THE 


ILL INDIA 


1932 






fK. 


*s/> 






LAHORE SECTION 


CONTAINING 


• FULL REPORTS OF ALL REPORTABLE JUDGMENTS OF 

THE LAHORE HIGH COURT ' 

I REPORTED IN 

* • 

J (1) I. L. R. 13 LAHORE. (2) 33 PUNJAB LAW REPORTER 
* (3) 17 &18 ALfc INDIA CRIMINAL REPORTS 
4 33 CRIMINAL LAW JOURNAL (3) 135 TO 140 INDIAN CASES 

(4) 1932 CRIMINAL CASES 


WITH BXTRA JUDGMENTS 


*r 

r 

i 


CITATION: A. I. R. 1932 LAHORE 

Prints by D. G. Ranade at The All India Reporter Press, Nagp 

..rV ^ 

• . And published by 

• v. V. CHITAL^Y. B. LL. B.. 

AT THB ALL INDIA REPORTER OFFICB . 

NAGPUR, C. ’P. 

■ 1932 

[Alfirigf&s reserved.) 





TO 

THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 

« f . I I I N * V ' '• ' 

1 K DIVISION 




LAHOEE HIGH COUET 
1932 


Chief Justice ». 

• • % 

The Hon'ble Sir Shadi Lai, Kfc.', M. A., R. b., Bar-afc-Iaw. 

Puisne Judges : 

The Hon’ble Sir Alan Brice Broadway, Kfc., Bar-at-law. 

• Mr. Michael Harman Harrison, I. 0. S. 

* » James Addison, M. A., B. sc., I. 0. S. 

» » Bakhshi Tek Chand, M. A., LL. B. 

• • John Coldstream, I. G. S. 

’ * » Jai Lai, R. B., B. A. 

» * Kanwar Dalip Singh, B. A., Bar-at-law. 

* * Sayad Agha Haider, m. A...LL. B. (Cantab), Bar-at-law. 

* Sir Abdul Qadir, Kt., B. a., Bar-atyaw! 

» Mr. J. H. Monroe, Bar-at-laW - ,' k. G. . . . 

• % • • , A# 4 ^ 

* Mahadev Vishnu Bhide, B. a. (Bombay & Cantab), I. o. S. 
• " " J. K. M. Tapp, p. c. S. (Addl.) 

• * M. M. L. Currie, P. A. (Oxen), I. 0 . s. (Addl.) 




EDITORIAL COMMITTEE 


Dewan Bahadur G. S. RAO, Ex-Judge, High Court, Bombay. 

Dr. SUDISH CHANDRA ROY, M.A., LL.B., Ph D., Bar-at-Law, Calcutta. 

Sir M. V. .10SHI, Kt., K. C. I. E., Ex-Law Member, C. P. Government. 

Mr. E. VINAYAKARAO, B.A , LL.B., Advocate, High Court, Madras, Editor, 
Mr. V. V. CHITALEY, B.A., LL.B., High Court Vakil, Nagpur. [Journal Section. 

EDITORIAL STAFF 


MR. R. K. Mauohar, B.A., LL.B., Advocate (Bom.), High Court Vakil, Nagpur. 
MR S. G. Gadgil, B.A., LL.B., Advocate (Bom.), High Court Vakil, Nagpur. 
Mr. G. B. JOSHI, B.A., LL.B., Pleader, Nagpur. 

Mr. D. D. DATAR, B.Sc., LL.B., Pleader, Nagpur. 


REPORTERS 

Privy Council 

Dr. A. Majid, M.A., LL.D., of Gray's Inn, BaR-AT-Law, London. 

Allahabad 

Mr. Saila Nath Mukerji, B. A., B. L., High Court Vakil, Allahabad. 

B ° n Mr. y S. C. Joshi, M. A., LL. B., M. L. C., Advocate, High Court, Bombay. 

Mr. B. D. Mehta, B. A., LL. B., Advocate, High Court, Bombay. 

Calcutta _. , ^ , 

Mr. Narain Chandra Kar, B. L„ Advocate, High Court, Calcutta. 

Mr. Praphulla Chandra Ghose, B. A., B. L. f Advocate, High Court, Calcutta. 

Mr. Monindra Nath Mukerji, B. L., Advocate, High Court, Calcutta. 

Lah Mr. Amolak Ram Kapur, B. A. (Hons.), LL. B„ Advocate, High Court Lahore. 
Mr. Anant Ram Khosla, B. A. (Hons.), LL. B., Advocate High Court, Lahore. 
Mr. Kedar Nath Chopra, B. Sc., LL. B. , Advocate, High Court, Lahore. 

Ma Mr. 8 p. R. Srinivasa Iyengar, M. A.. B. L Advocate High Court Madras. 

Mr. N. Srinivasa Iyengar, M. A., B. L., Advocate, High Court Madias. 

Mr. C. R. Krisbnarao, B. A., B. L., Advocate, High Court, Madras. 

V Deoskar B. A., B. L., High Court Pleader, Nagpur. 

Mr. R. K. Manohar, B. A., LL. B., Advocate (Bom.), High Court Vakil, Nagpur. 

Mr. Surendra Nath Roy, M. A., LL. B\, Vakil, Lucknow. 

Pal M.-. Subal Chandra Muzumdar. M. A., 3 “"“f;b?S 0^.^“^*- 

ft SSK -der, Ci'IuConrt CutLk. 

"Ti: s ss. l^sss^ub- 


Sind 


Mr. Hakumatrai M. Eidnani. B.A., LL. B., Pleader, Karachi. 
Mr. P. K. Vaswani, LL. B., BaR-AT-Law, Karachi. 


•""Si* 

NOMINAL INDEX 


A, an Advocate, In the matter of 584 

Abbas Khan v. Emperor 3 

Abdul Ahad Khan v. Ahmad Nawaz Khan 229 
Abdul Ghani v Simla Banking and Indus¬ 
trial Co. Ltd. 205 

Abdul Haq v. Shiromani Gurdwara Par- 
bandhak Committee 513 

Abdullah v. Emperor 369 

Abdullah v. Mang.il Sain 257 

Abdul Rahman v. Mt. Chajji 47 

Abdul Rahman v. Mt. Natho 591 

Ahmad Din v. Gandu Mai 492 

Ahmad Yar v. Jesa Ram 90 

Alam Bibi, Mt, v. Emperor 297 

Ali Jan v. Mahomed Ismail 89 

Amar Nath v. Rattan Chand Kapur 518 

Amar Nath Sbri Ram v. J. EichboJz 378 

Amar bingh v. Asa (SB) 172 

Amar Singh v. Ram Singh 2- c 6 

Amir Shah v. Abdul Aziz 373 

Amir Singh v. Emperor 245 

Amolak Ram v. Emperor 13 

Amrit Lai v. Behari Lai 56 (1) 

^Anant Ram v. Kishoro Chand 143 

^Arjan Das v. Emperor 436 

•Armstrong, A v. Emperor 490 (01 

Arur Singh v. Gur Bakhsh Singh 272 

Ata Mohammad v. Emperor 201 

• S haU<i v ' Mian Muhammad 121 (1) 

Babu Ram v. Emporor ini 

Budruddinv. Jhangir Khaa 608 

^ Bjhadiir Singh v. Emporor 863 

Bahawal v. Amrik Singh 

• Bahawal v. Emperor Go ® 

Bakhshish Singh v. Biru 17 * 

’• Ph "““» Sl «« t n m 

Si’SSr- «J 

R d f a T^ [ h l Ma U V - Mt - Sint0 141 

“*• H *> “ 

Bhagwan Das v. Mt. Dakhan go? 

Bhagwanti y. Emperor 3 ®' 

Bhajna v. Mt. Bhooli 

B * Mi “■* 

“ lie 

• m Pa T; Jai 0hand 

¥'* £ Mr8 ' Bin 8° (SB) 279 

J KanahiParshad. el? 

Delhi V - Munlc, P al Committee, 

® i8 . h . na v ; Emperor 26 

Bodh R aj v. Imam Din JJj 

iJrahmu Dutt v. Emnarnr 
«“** S j n | h *• Balwant Singh 
°*g Baak India > itd.%. S. S. Charaya 

v. Emporor ' (sr/JJ 

Ohandgi v Emperor (5B) -®J 

Chhanga Singh y. Gojjan Singh 95 


Chhote Lai v. Parkash Chand Bhargawa A 
Sons o§ 4 

Court of Ward?, Sheikhupura v. Gopal 
. Siugh 4 30 

Darabali v. Hussain* 9S 

*Daulat Ram v. Munshi Ram 6*23 

Daulafc Singh v. Rup Narain 96 

Dewa Singh v. Gian Singh 412 

Dharam Singh v. Thakar Das 431 

Dheru v. Hiralal 343 

Di!a Ram v. Emperor 195 

Dilbagh Rai v. Mt. Teka Devi 049 

Diua Nath v. Labhu Ram 321 

Diwan Chand v. Nanak Chand 271 

Diwan Chand v. Punjab National Bank, 

Ltd. 291 

Diwan Singh v. Gurbachan Singh 276 

Dost Mohammad v. Babadar 278 

Durga Devi, Mt. v. Nand Lai 231 

Durga Devi v. Shiv Ram 148 

Durohlu v. Mt. Tilku 40 

•Emperor v. Ali 0^ 

-v. 0 . Barwick 345 

v. Ghulara Nabi 194 

v. Jahangir Chand 463 (1) 

* v. Jaiiam Singh 397 

~ v. Nathu 16 S 

-v. Pritam SiDgh 433 

——v. Ramzan 22 

v. Sardara o«;w 

Fakir Mahomed v. Mfc. Bhari o rr> 

•Fazal Din v. Mt. Fatima 11* 

Fazla v. Zainulab Din oio 

Fazli Hussain v. Tafazal Hussain 222 

Ferozo Din v. Mahomed Hussain finis 

Gajiudra Singh v. Chhajju *« 

Ganesh Das v. Onnga Singh * 0 <i 

Ganesh Das v. Hari Singh 590 

Ganesh Das-Gobind Ram v. Har Bhagwan 273 
Gauga Ram v f Official Receiver, Delhi 248 
Ganga Ram v. Ram Kishan Singh 459 

v - Distr ‘ c r l Board, Sargodha 87 
Gaun Mai v Veroo Mai 090 

Gebna v. Emperor 1Rft 

Gondo, Mt. v, Radhe Mohan 919 

General Reliof Association, Lahoro v. Em- 

^ pGror 

Ghafur v. Shahabuddin 097 

Ghanaya Lai v. Punjab National Bank 
Eta., Lahore CQ . 

Ghasi v. Manga JS 

a v a r ar i Lai v - ru p Ra “ co2{a1 

(ibossitta Singh y. Emperor I'm 

Vc M1, Bha « Bhari 210 

•rK am » aho “ cd v - Mt. Fazal Nishan oJJ 

‘ ““ xT Iu L S , tafa v - Mt - Azim Bibi g?0 

Ghulam Nabi v. Scoy. of Stato rl± 

-G a° ri ft “5 7 ‘ Bh “8 Wan Singh $ 

Gian Chand v. Emporor 

® r J hat * ,al v - J °8al Kishore 264 

v - Sainapatti S 

Gobind Mai v Labh Singh 
Gopa Das y. Ishar Das 2 ?® 

Gopal Lai v. Bal Kishon 12l 7 ^ • 

Gopal Singh y. Mrs. N. Johnstone ^ 



6 


Nominal Index, 1932 Lahore 


* Vxori Shankar v. Bashcshar Ntth 151 

Mai! Motor Service, Rawalpindi v. 
Commr. of Income-tax 396 

(jul Mahomed v. Attar SiDgh 46312) 

Gurdas Mil-Ram Chand v. Khera Chand 
Prem Siugh 274 

*Gurdial Siogh v. Emperor 609 

Ourdit Singh v Chum Lai 66 

Gurdit Singh v. Hakumat Rai 56;2) 

Gurmukh Singh v. Shironmani Gurdwara 
Prab&ndhak Committee 451 

Hakim Ali v. Milkni Ram 193,2) 

Hakim S ugh v. Collector, Gardaspur 123 2) 
Haku v. Sundar 457 

Hamidan, Mt. v. Mahomed Umar 65(2) 

Hamir Kiur v. Court of Wards 538 

0 Hans Raj v. Khushal Siugh 4*20 

Harchand Siugb v. Sulekb Chand 460 

Hardit S:ugh v. Khushi Ram 63 

Hari Chand v. Ghulam Risul 385 

Hari Chand v. Mela Rjm 523 

Hari Ram v. Knodan Lai 193(1) 

Hari Singh v. Emperor 302 

•Harisingh v, Secy, of State 34 

Harke v. Kulvan Siugh 620 ( 1 ) 

# *Harkishau Lil v. Peoples Bank of Northern 

Iudia. Lid. 643(2) 

Haruam Singh v. Indar Singh 311 

* # Har Narain Sahib Ram v. Bihari Lai 
Chiranji Lai 5S2 

Harsukh Rai v. Darsban Singh 185 

Ha*ia v. Saraail 414 

Haveli Shah v. Commr. of Income-tax, 
Punjab 187 

Haveli Shah v. Mt. Zohra Jan 84 

"Hayat v. E nperor 243 

Hiyat Khan v. Emperor 435 

Hira Das v. Shirouiani Gurdwara Praban- 
dbak Committee 147 

Hira Singh v. Udho Rim 57 

Ibrahim v. Auant Ram 554 

lbrabiin v. Guran Ditta Mai 362 

Imam Dm v. Natba Singh 43 

I jbal Mohammad v. J. Ralla Ram 380 

Ishar Did v. A\u Ram 360 

Jagan Nath v. Dina Nath 69 

Jagan Nath Luthra v Emperor 7 

Jagiri Lai v. Tarichand 516 

*Jagiar Siugh v Righhir Singh 85 

Jahan Dad v. Gamman 1*28 

Jai Dayal v. Naraiu Das 127 

Jai Kisben Das v Pashori Lai 4l3 

Jaimal Ram v. Nand Lil 549 

Jaimal Singh v. Emperor 366 

Jai Singh Bjra Siugh v. Pahlu 383 

*Jalal v Emperor 615(1) 

Jalal Diu v. Mehraj Din 48( 1) 

Jang Bir v. Mt. Jamna 37 

Janki Das v. Gulzar 174 

Jaswant Singh v. Gobind Rim 620(2) 

Jaswaut Siugh v. Punjib National Bank, 

Ltd., Sargodba 82 

Jattushah Natbu Shah v. Commr. of In- 
coinc-tax 575 

Jawaya v. Mul Rij 252 

Jetha Mai v. Puujab and Sindh Bank, 

Ltd., Amritsar 525 

Jiwan Das v. Municipal Committee, Pindi 
Gheb 697 

Jiwan Singh v. Mt. Ajmer Kaur 144 

••Jot Kara Sber Siogh v. Jiwan Ram Sheoli 

Mai 633 

owala Singh v. Mt. Dbano 21 


Jowali Singh v. Sant Singh G05 

J- S , Mrs. v. Mr. F. J S. SB 46S(l) 

Jumma Fateh Mahomed v Emperor 4^3 

Jummi Khan v. Allah Bakhsh 25 

Kak* v. K irtara 71 

*Kala SiDgh v. Gihna Singh 531 

Kalu Mai Run So.vak v. Ganga Bbhan- 
Uggar Sain 51 

'Kinshi Rim v. Fazl Mahomed 4 C 0 

K inshi Rim-Binsbi K<tin v Arjm Das 470 
Kanshi Ram-Muoshi Run v. Rama Mai* 
Gobinda Ram 183 

Kararn Chand v. Ba=heshar Nath 519 

"'Kararn Chand v. Uma Datt-Hms Raj 545 
’Karira Singh v. Mt. Maya Wanti 592 

Kiram Singh v. Sardar Singh 138 

Kartar Singh v. Emperor 259 

Ke-ar v. Emperor 263 

Kesar Mai v E nperor 555 

K-^sho Ram v. Joti Sarup Goela and Sons 61 9 
**Khairatti Shah v Diwan Singh 652 

*Khan Big v. Mt. Fateh Khatun 157 

*Khan Chand v. Raushan Das 1*29 

Khushiram v. Nand Lil 140 

*Kirpa Narain v. National Sugar Mills 123(1) 
Kirpa Ram v. Md.ZahurDin 46 

Kirpa Siugh v. Nabi Bakbsh 256 

**Kisbna v. Sundar 643(l) 

Kuljas Rim v. Wishao Siogh 456 

Kundau Lai v. Allah B.ikhsh 618 

*Kundao Lai v. Beni Pershad 293 

Kundan Lai v. Sihan Lai 324 

# Libh Singh v. Mehr Singh SB 113 

Ltcha Ram v. Hem Rij 30(2) 

Lachhman, Mt. v. Murarilal 65(1) 

Lachhmau Das v. 4rya Pritinidhi Sabha, 

Fun jab 603 

Lachhini, Mt. v. Hans Raj 232 

Ltchminarain v. Emoeror 500 

Ladha Ram v. Mt. Viran Bai 452 

Ladj, Mt. v. Baoarsi Das 546 

"Lakshmi Narain v. Mohammad Hanif 368 

Lai Ditta v. Djst Muhammad 332 

*Lal Siogh v. Hari Singh 36 

Lilawati v. Emperor 364 

Mad an Gopal v Budhu 4 "7 

• Mad bo Rim B jlh Singh v. Raj Kisban 471 

•Mahoulev. Munsbi _ 24 

Miboined v. Emperor 254(2) 

Mahomed v. Gauhra 61 

Mabomed v. Mt. Maryan 146 

•Mahomed Hasbam v. Emperor SB 535 

Mahomed Sner v C >urt of Wards 62 


Mabomed Sbcr Kban v. Ghulam Mah¬ 
omed 

Mahomed Shrif v. Union Bank Ltd. 
Makhan Mai v. Gokal Chand 
Mam Chaud v. Rupa 
M mgal Sain v. Punjab Singh 
Maogal Singh v. Babu Singh 
Maugal Singh v. Kbizar Hayat 
Maiigal Siugh v. Rallia 
Maugli, Mt. v. Ganda Singh 
Mingtu v. Kalian Singh 
*Mehar Chand v. Milkhi Ram 
Mebar Khan v. Sakhi Mibomod 
Mehar Singh v. Ishar Siogh 
Mehar Singh v. Libh Singh 
Mehraj Begum, Mt. v. Yar Mohammad 
Mehtab Din v. Einperor 
*Miac Gul v. Emperor 
Miran Bakhsh v. Bnag Mai 


FB 


334 
53 
237 
651 
130 
134 
3J2 
267 
301 
494 
101 
45 
649 
305 
493 
10 
483 
17(1) 


Nominal Index, 1932 Lahore 


• • 


Mithan L\1 Ialir Ninla v. Si-ij Pit- 
sh%d M *Uu G>pal 52 

'Mohiodir Singh v. Nagina Mil Bhana 
Ram 22 

Mohinder Singh v. Emperor 103 

•*M »ti Bii. Me. v. Agent, N. W. Ry. 1 

Mukhan. Ml v. Hiiiar *’ 419 

Bank, Ltd. Lahore, In the mif- 
ter of 571 

Municipal Committee, Djlhi v. Tirkha 
R*m 59 

Muo<bi v. Mt. Alam Bibi 580 

'Murlidhir Shankar D t is v, Ilukam Chand 
Jagadhar Mai 312 

Masufa v. Eup?ror 344 

Nunuk Cbaud v Emperor 73 

Nand v. Bnigat Singh 32 

Nand LU v. Emperor 349(1) 

Narain Das v. Dharam Das 2~5 

*Naraiu Datt v Kirpi Kishea G16 

Narain Singh v. Sbiromaai Gurdwara- 
Frabaadhak Committee 599 

Nariujin v. Muhammad Yunus 265 

Nasar Ahmad v. Mt. Siid-un-Nisa 526 

Nath* v. Gmssha Singh 179 

Natha Singh v. Emperor 440 

Nafchu Mai v. U JeRim 214 

Nafhu Mai Rim Das y. Ram Sarup & 

Co. 1G9 

Nawab y. Emporor 308 

Nawazish Ali Khan v. Dharam Singh 202 

Nihal Chand v. Dal Singh 135 

Nibal Chand Gopal Dis v. Mohan Lai 211 

Nihal Chand Gjpal Das v. Pritam Singh 4G8(2) 

Northern Bank of India Ltd. v. Ramesh 
Chandar 314 

Nur Dad v. Emperor 606 

*Nur Din y. Allah Ditta 419 

Nur Din v. Amar Nath 478 

Pahlwan v. Emperor 577 

Pal Singh v. Nihal Kaur 349;2) 

Paras Rim v. Chotan Dis 81 

Parbati, Mt. v. Jewau Mil 251 

Parkaih v. Chandar Parkash 215 

Parma Naod v. Emperor 3 i 0 

# Pars Rim Jaishi Ram v Brij Mohan 164 

•Partap Singh v. Emperor 615(2) 

Perme<bri, Mt. v. Tilak Ram 43(2) 

'Phurnan v. Surjan Singh 447 

••D- r ^‘kbsh v * Mohammad Ibrahim 394(2) 

Pirthi Singh Jimait Rai v. Matu Ram 356 

IrabhDialv. Emperor 490(1) 

' v ‘ Dayai Prem Chan- 

*PrapbuU Dea y. Sham L\1 323 

PremSagarv. Commissioner of Income- 

ftX . 1?8 

Pritam Singh v. Emperor 203 

Punjab Pulp and Paper Mills Ltd. In 
• the matter 0 f * 47 * 

Punjab Sindh Ohhatar v. Lahore Bank 
Ltd. n4P 

^Qidir Bikhsh v. Hakam (FB) 503 

^!^ an Smgb v. Hukam Chand 154 
Rad ha Kishon Tirath Ram y. Pateh Ma- 
homed -ge 

Rahman y. Emperor 

B»| h wA AI1 K 1'rV- ^ S « di q«lnisa 353 

^vaj Kishore v. Mad an Gopal c^qr 

Rakhi Mt. v. Mt. Khair/n ™ 

Bala R*m Walaitl Ram v. Banal Lai 
Jagao Nath 

Ram Ditta v. 8 haman 624 


Rim Labhaya Mai v.Chanchal Singh Jas- 
want Siagh 28 

Ram Narain v. Emperor 16 

Rim Narain Budh Singh v. Gwalior 
Light Ry. 136 

'•Rain Narain Sharma v. Emperor 4 sl 

Ram Parshad v. Idu Mai 394(1) 

Rain Payara Mai Mul Chand v. Sant 
Ram 443 

Ram Singh v. Ram Nath 533 

'Rinbir Singh v. Emperor 204 

Ranjit Singh v. Harnam Singh 218 

**Risbid Abmaj v. Emperor 579 

Rashid Jahan Begam, Mt. v. Niadar Mai 
Raugi Lai 530 

Rasul Bikb?h v. Ml. Bholan 499 

Robert John Bradley v. Emperor 188 

Roora Mai v Official Receiver, Kama! 3S1 
Ruknuddaulah v. Md. Umar Daraz Ali 
Khan 595 

Sabhai, Mt. v. Emperor 436 

Sadav. Jallu 126 

Saidunnisa, Mt. v. loam Uahi 816 

Sijiwal v. Emperor 254(1) 

Sauaullah v. Kalimullah 446 

Sanwal y. Emperor 424 

Satia Nand v. Jhangi Ram 238 

Sauoku v. Sohnu 399 

"Secrotiry, High Court Bar Assooo., Lahore 
v. Emperor 559 

Secretary, Notified Area Committeo, Okara 
v. Kidar Nath 388 

Secretary of State v. Bahadur Chand 67 

**-v. Kundan Singh 374 

- -v. Mt. Ratan Kali 355 

Sbahdeo Siogh v. Lajwanti Kaur 550 

^Shakar Khan v. S.irmukh Siogh 320 

' # Sbamasuddin Khan v, Abdul Aziz 423 

''Sham Lai, In the matter of (FB) 502 

'Sham SunJar Kkushi Ram v. Devi Ditta 
Mai 539 

Sbangara Ram v. Emperor 557 

Shankar Das v. Amrit Lai 537 

Shankar Das v. Desa Mai Mula Mai 564 

Shor Siogh v. Daya Ram (FB) 465 

Sher Singh v. Emperor 621 

Sbor Singh v. Harnam Singh 201 

Shib Dus v. Nand Lai 361 

Shiv Devi, *Mt. v. Shiromani Gurdwara 
Prabaodhak Committeo 150 

Sita Ram v. Biij Nath 217 

Sochot Siogh v. Hadayat Ullah C30 

Sodbi Sadhu y. Sbromani Gurdwara Par- 
bandbak Committee, Amritsar 41 

Sobawa Singh v. Kesar Singh 586 

^Sri Kishan Das v. Sat Narain 120 

Sri Kishan Daa v. Sat Narain 132 

Sri M^ndar Das y. Atma Ram 615 

^Sucha Singh y. Emporor 488 

•o U . k J? v - E ®P° r °r 390 

bukh Dov Raj v. Emporor (FB) 485 

^undar Das v. Managing Committeo, Gurd- 
t war a Bawli Sahib 863 

Sandar Lai v. Baldeo Singh 426 

Surjan Singh v. Emperor 298 

Taba v. Amin Chand 627 

•*ThLk® ln n h v - Er "peror 1 89 

rhakar Das v. Emperor (SB) 495 

Thakardas v. Gopal Das 826 

lorabaz Khan v. Nanak Chand 666 

Tota R»m v. Shibban Lai 41 6 

Umar Din v. Rajjhu Nath Sahal 622 

Umar Khan v. Emperor ^ 


Nominal Index, 1932 Lahore 


8 

Imrao Bibi, Mt. v. Ram Risen 281 

Uttam Cband Isbar Das v. Hakim Maho¬ 
med Sharif 417 

Uttam Cband Isbar Das v. Mohammad 
Sbarif 393 

Uttam Singh v. Mt. Datar Kuar 414 

• Yidya Wati v. Emperor 613 

Vir Bban v. Inayat Beg ^ 31 

• Volkait Bros. Agencv, Lahore v. Kundan 

Lai ' 602(1) 

Volkart Brcs. cf Karachi v. Ghulam Ham- 
daui 57G 


'Wadhawa v. Allah Ditta 220 

Walaiti Ram v. Partap Singh 173 

Walayat Shah v. Muhammad Hussain 3SG 
Walia v. Emperor 372 

"Wall Cband v. Punjab Singh 39 

Waras Khan v. Mt. Mehran 473 

Wary am Singh v Ishar 330 

’Widya Wanti v. Jai Dayal 541 

Yakub Khan v. Mohan Lai 518 

Zohra Jan, Mt. v. Havcli Shah 30(1) 



SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 
Indicates Cases of Great Importance. 

** Indicate Cases of Very Great Importance . 


Accounts 

**-Evidence Act (1872), S. 92- 

Balance struck — No 'mention of agree- 
meat in creditor ’9 book—Agreement can 
be independently proved 652a 

Adminiitration Suit 

-Administration suit is maintainable 

against manager of deceased in possession 
of his property till date of suit 328/ 

Adverse Possession 

-Proof—More nonpayment of rent is 

not sufficient 586a 

-Cosharers — Possession of bigger 

share by cosbaror and unsuccessful suit 
by him asserting that others are no co¬ 
sharers at all do not constitute adverse 
possession a 9 regards bigger share in his 
possession 4216 

-Oosbarer — Adverse possession— 

Mere nonparticipation in profits by one 
and exclusive possession by others do not 
establish adverse possession 143a 

-‘-Ejectment, suit for — Defendant 

denying title — Conditional decreo for 
possession passed—Failure to exeoute 
decree makes possession of defendant 
adverse 46 

Appeal 

-Competency of—Civil P. C. (1908), 

0. 21, R. 58 and S. 47—Objection mis- 
desoribed as one under 0. 21, R. 58, 
while really coming under S. 47—Court 
under mistake . dealing with case as 
under 0. 21, R. 58—Still order is decree 
and is appealable 376 

New plea—Contention not raised in 
Court below cannot be allowed to be 
raised in appeal 264a 

Arbitration 

-Party failing to appoint its arbitra¬ 
tor within time in spite of request by 
other party—Arbitrator can proceed 
with arbitration without waiting for full 
time stipulated 3786 

*-Civil P. 0. (1908), 0. 3, R. 4— 

—Pleader appearing for advooate of 
party has no power to refer suit to arbi¬ 
tration unless duly authorized as requir- 
de by B. 4 373 


Arbitration 

-Reference — Referenco by one party 

alone is not valid 291a- 

-Reference—Manager of joint family 

business — Referenco when valid ox- 
plained 291k 

-Award—Two out of three partners 

referring to arbitration—Award is valid 
as between themselves—Award acted on 
—Persons deriving benefit under it can¬ 
not afterwards impeach it—Arbitrators 
deciding upon matters cot in reference— 
Award accepted and aotod upon—Parties 
cannot subsequently repudiate it 69 
Arbitration Act (9 of 1899) 

-.8. 14—Award filed in Court- Objec¬ 
tion to jurisdiction of arbitrator can be 
raised even bv separate suit—Objection 
if raised before arbitration Court under 
S. 14 and decided, separate 9uit is barred 
by Civil P. C. (190S), S. 11 378a 

Arm* Act (11 of 1878) 

- S. 20—Possession of pistol not in- 

tentional —Punishment was reduced from 
seven years to one month 3656 

Benami 

-Consideration—Criterion is source 

of purchase money 193 (l)a 

-Presumption — Burden of proof— 

Document conveying property in name of 
wife—There is no presumption that pro¬ 
perty conveyed belongs to husband— 
Burden of proving benami is on person 
alleging it 193 (1)6 

Benamidar 

**-Suit by ostensible mortgagee 

(member of agricultural tribe) against 
beneficiary (not member of the tribe) to 
recover possession — Benami mortgage 
taken to evade provisions of Alienation 
of Land Aot—Still beneficiary oan show 
real nature of transaction—Punjab aliena¬ 
tion of Land Aot (1900), S. 6 (FB) 5036 
Cantonment Act {2 of 1924) 

- S. 185—Under Aot of 1924 notioo 

need nob be given within reasonable time 

370a. 

—- S. 185—Building erected without 
notice before Aot of 1924—Notice given 
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Cantonment Act 

for demolition l)V cantonment authority 
after that Act— Offender can he prosecu¬ 
ted under Act of 1921 fordisobedier.ee 
of such notice 3706 

Civil Procedure Code (1008) 

-Scope—Code is adjective law—It re¬ 
gulates procelure but does not create or 
•extinguish rights (FB) 401c 

— S. 2 (2) and 0. 34, Ii 3—Order 
dismissing application for final decree 
having ellect of dismissing suit by mort¬ 
gagee is decree an! is appealable 214 

*-*5. 11 — Revenue Court’9 decision 

when res judicata in civil Court ex 
plaiuel G23 

- S. 11—Trial Court deciding on 

merits—Appellate Court deciding on pre¬ 
liminary points only — Decision is not 
res judicata 452a 

-S. 11—Heard and finally decided — 

Decision on issue, though unnecessary, 
may form res judicata where it was chal¬ 
lenged up to highest tribunal and decided 
by it 42lc 

-S. 11-Arbitration Act (1899), S. 14 

— Award filed in Court - Objection to 

jurisdiction of arbitrator can bo raised 
even by separate suit — Objection if raised 
before arbitration Court under S. 14 and 
decided, separate suit is barred by Civil 
P. C., S. 11 378a 

-S. 11—Where parties are not same, 

decision in previous guardianship pro¬ 
ceedings i 9 not res julicata 232a 

-S. 11 —Judgment debtor’s sons ob¬ 
jecting to attachment in execution un¬ 
successfully on ground that their rever¬ 
sionary interest is not affected—Suit for 
declaration of lights in attached property 
dismissed—Thereafter property sold 
Sale attacked by thorn in fresh suit — 
Finding in prior suit does not operate as 
res judicata 1796 

- S. 13 ( 6 )—Foreign judgment—Test 

of, whether given on merits, stated 649 

-S. 3*1—Interest from institution of 

suit is discretionary 3126 

--S. 35—Appeal necessitated by in¬ 
artistic drafting of plaint—Plaintiff-ap¬ 
pellant was directed to pay respondent’s 
costs though appeal was successful 452c 

--Ss. 35 and 47-Costs of former liti¬ 
gation—No suit lies . 257 

- Ss. 47 and 60—Second objection 

is entertainahle . 643(1) 

- 47 —Where decree is unambiguous 

'executing Court must exeouto it whether 


1932 Lahore 

Civil P. c. 

it is right or wrong—Execution, Decree 
binding 534 

~ S. 47 and 0. 21, 72. 58—Objection 
misdescribed as one under O 21 R. 58 
while really coming under S. 47—Court 
under mistake dealing with case as under 
O. 21, R. 5S—Still order is decree and is 
appealable 376 

Ss. 47 and 145 and 0. 38, It. 7 — 
Attachment before judgment—Goods in 
custody of supurdar, but not removed 
from defendant’s bouse—Suit by defen¬ 
dant for rent of premises and injunction 
against supurdar is barred by S. 47 324 

-Ss. 47 and 151 — Court sale — Judg¬ 
ment debtor leasing property sold before 
confirmation of sale—Court can issue 
prohibitory orders under S. 151 295 

-S. 47 — Decree against firm on refer¬ 
ence by one partner—Executing Court 
cannot enter question of its validity oven 
though nullity 291c 

-Ss. 47 and 73—Order refusing rate¬ 
able distribution between two rival de¬ 
cree-holders not affecting judgment debt¬ 
or is not appealable 96a 

-S. 48-Decree providing payment by 

instalments at specified times —In case 
of default of any instalment, whole de¬ 
cretal amount becoming due—No instal¬ 
ment paid—S. 48 does not bar execution 
of decree with regard to instalments not 
barred by limitation a 9 the decree-hofder 
had right to waive default 564 

-S. 52 (2)—Decree against legal re¬ 
presentative of deceased person Rent of 
property of deceased accruing due after 
death of original debtor—Legal represen¬ 
tative must show that ho has duly ap¬ 
plied such rent 383 

-S. 55 (4) —Surety—Discharge of, does 

not take place even if execution case is 
struck off o^ving to absence of decree- 
holder 492 

*-S. 58—Surety for appearance can¬ 

not be allowed to recover any sum for¬ 
feited 

**-Ss. 60 and 47—Second objection 

is ontertaiuablo 643(1) 

-Ss. 73 and 47—Order refusing rate¬ 


able distribution between two rival de¬ 
cree-holders not affecting judgment-debt¬ 
or is not appealable 96a 

-Ss. 73 and 1 15 —Revision from order 

under S. 73 cannot be entertained 966 
**-S. 80 and S:h. 2. Para. 17—Ap¬ 

plication under para. 17 i 9 not 9 uit with¬ 
in S. 80 374 
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-6’. 86—Suit against Gwalior Light 

Railway is not against Sovereign Prince 
or Ruling Chief 1366 

-S. 96—Ground not raised in trial 

Court nor in memo of appeil cannot be 
raised for first time during arguments in 
first appeal 4446 

-S. 100—Finding that execution pro¬ 
ceedings are bona fide is one of fact 

5316 

S. 100—Absence of legal necessity 
is fin ling of fact 4736 

S. 100—Suit for rent or in alterna¬ 
tive for damages—Mere omission to raise 
Question of agreement for rent in grounds 
of^appeal doe9 not change character of 
suit and second appeal held competent 

388a 

S. 100 Point of law—Question as 
to whether Hiudu law or Succession Act 
governs is question of law 3286 

“ 5. 100 —Bona fide conduct is ques¬ 
tion of fact 3226 

~S. 100 Second appeal—Concurrent 
finding not based on evidence can be 
chall enged 2936 

[S. 100—Question of law—Whether 
admitted facts constitute sufficient cause 
is question of law 1836 

~ S. 100—Finding of fact— Finding 
based on misconception of evidence by 
lower Courts can be reversed in second 
appeal 123 

S 100 - Adverse possession—Legal 
conclusion from evidence is not question 
of (act 72 

7 s \ 100 —Finding that equity of re¬ 
demption when sold to mortgigee extin¬ 
guishes mortgige is point of law and can 
be ag itate I in second appeal 56(2)a 
S 100 -Question of fact—Impor- 
:*nt document relating to it not consi¬ 
dered by lower Court It can be taken 
upin second appeal 54 

lO f °~Q U03tion of fact—Reason- 

of LrT for 0xamiai °S Roods is qnestion 

of i ° u Pend,Dg ° n the c * roum 3tances 
or each case * , 

—* 1O °- Whefch0r pro-note is for 
cash consideration is finding of -fact 

~ S f- m and 1,5 “Plaint under? 

8 uh t a Smfc n deor00fl Second Class 
Sub-Judge-Oa app^ to lower , 

W8e?~P ° r ff tU ' n 1 r0gardin 8 valuation 

raised Plaintiff makiog up deficiency in 

pZerfc e T2 hj 7 ki0n rai93d that 8uit a3 

Properly valued was not within jurisdio- 


Civil p. c. 

tion of Second Class Sub Judge—Lower 
appellate Court accepting objection aud 
remanding suit to First Class Sub Judge 
for retriil—Order of remand held not 
appealable but appeal could be treate I as 
revision—Remind order held not correct 
and lower appellate Court should try 
suit on merits—Practice, Appeal, Juris¬ 
diction 5i8 

-3. 109—Two separate suits—Ooe 

application for leave to appeal to His 
Majesty is not authorized 441a 

-S. 109 —High Court disposing of two 

appeals in two suits by one judgment — 
Ooe application for leave to appeal to 
His Mijesty filed within limitation— 
High Court asking to file two separate 
applications—Two applications filed hut 
after limitation—Two subsequently filed 
applications time-barred—But first ap¬ 
plication was allowed to be amended so 
as to cover only one suit—Civil P. C. 
(1903). O. 45, Rr. 2 and 3 4415 

S. 110-For determining value of 
property material date is date of decree 
from which appeil is to be made 526 
’S. 110 Two Courts concurring in 
finding of fact—Finding cannot be at¬ 
tacked 121 ( 2 )a 

'** S. 110 Single Judg 9 of High 
Court is Court immediately below ” 
Division Bench 12L(2)6 

S. 110 Substantial question of law 
Meaning explained 56(l) 

- S. 115—Punjab Courts Act (1918), 
S. 44—Decree holder A taking out exe¬ 
cution of decree ngiinst B obtained at X 
~B's son C instituting suit at F as to 
declaration of title to property attached 
and applying for injunction to stay sale 
F Court not staying sale but only is¬ 
suing injunction directing X Court not 
to confirm it—Order not complied with 
by X Court —X Court held to have acted 
without jurisdiction 515 

~ Finding that dispute in ex- 

istence was referred to arbitration oan- 
notbe attacked in revision 459 c 

S. 115—Other remedy open—Revi- 

R? o n K r n °? nece93aril y incompetent— 

Hi 0 h Court cau interfere to avoid multi. 
Plenty of proceedings 176 ft 

S. 144 — Subsequent purchaser of 
property mortgaged to secure refund of 
decretal amount has locus standi to 
move Court, in which restitution pro. 
ceedmgs are pending to determine 
amount recoverable out of property— 
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Civil p c. 

Party includes representative of party 

527 


- Ss. 145, 47 and 0. 38, 22. 7—At¬ 
tachment before judgment — Goods in 
custody of supurdar but not removed 
from defendant's house—Suit by defen¬ 
dant for rent of premises and injunction 
against supurdar is barred by S. 47 324 

-.S. 118—High Court remanding case 

and asking plaintiff to pay deficient 
court-fee within ten days — Sub-Judge 
ordering plaintiff to appear on certain 
day and on that day asking him to pay 
deficient court-fee within ten days—Oraor 
duly complied with—Subsequently plaint 
rejected on ground that court-fee paid 
was out of time as ordered by High 
Court — Court could extend time under 
S. 148, and rejection of piaiut was there¬ 
fore wrong 235 

^-6'. 149 — Appellate Court allowing 

deficiency to be made up—No question of 
limitation can arise 21 

-,S'. 151 and 0. 21, R. 18—Partition 

suit between .4 and B — Receiver ap¬ 
pointed—# apphing for bis removal and 
succeeding —B awarded costs against A — 
In partition suit A getting costs against 
B—B transferring his decree—Transferee 
applying for execution—.4 wanted to set- 
oil his decree for costs against B's— Set¬ 
off could not be allowed under O. 21, 
R. 18, nor also under S. 151 537 


-.S'. 151 — Remand — When thore is 

another provision of law under which 
remand should be passed, and where re- 
mand under S. 151 would cause injustice 
to party, remand under that section is 
not justified 4435 

- S. 151 and 0. 41, Rr. 23 and 25- 

Order of remand — Order for refund of 
court-fee not passed—Remand is not one 
under It. 23—It is under S. 151 3115 

- -Ss. 151 and 47—Court sale — Judg¬ 
ment-debtor leasing property sold, before 
confirmation of sale—Court can issue pro¬ 
hibitory orders under S. 151 295 

-S. 151—Court has ample jurisdiction 

under S. 151 to make orders necessary for 
ends of justice — Fit case under S. 151 

illustrated . , 

--<} 151 —S. 151 cannot be invoked tor 

sotting aside sale on application under 

O 21 Ii 89. bub without 5 per cent de- 

posit—Civil 1\ C.. 0. 21, R. 89 2385 

- S. 151 —Court ordering remand under 

S. 151 can order refund of court-fee 2195 
■S. 153 — Appeal against dead res- 


Civil P. C. 

pondent — Legal representative can be 
substituted and time for substitution can 
be excused 305 

- 0. 1, R. 8 and 0. 22, R. 4 — Court 

permitting some defendants to represent 
others under O. 1, R. 8 — Other defen¬ 
dants dying — Suit or appeal does not 
abate 331a 

*-0. 1. R. 10 and 0. 22, R. 3—Suit 

for partition between two branches of 
Hindu family—Son of plaintiff's branch 
dying—Suit does not abate 041 

-0. 2, R. 2—Previous suit for posses¬ 
sion by mortgagee being based on clause 
in mortgage deed that if money is nob 
paid by certain date, mortgagee would 4>e 
entitled for possession — Suit dismissed 
for default—Subsequent suit based on an¬ 
other clause that if mortgagee lost posses¬ 
sion of mortgaged property he would be 
entitled to recover money from other 
property and person — Cause of action 
for both suits held to be same 523a- 


-0. 2, R. 2 — Cause of action ex¬ 
plained 5235 

- 0. 2, R. 2—Applicability—Mere fact 

that reliefs claimable were in alternative 
would not prevent application of 0. 2, 
R. 2 523c 

-0.2,22. 2—Co parcener's claim for 

mesne profits subsequent to partition 
suit is not barrod by O. 2, R. 2 4485 


0. 3. R. 2-Oaths Act (1873), S. 9 


V • J | " VMVi.V • • W — \ — — . — , • - * - 

)lTor to bo bouud by oath of the party 
ised not necessarily be made by party 
mrsonally — It can bo made byhisduly 
.uthorized agent 414 

^- 0. 3, R. 4—Pleader appearing for 

idvocate of party has no power to refer 
iuit to arbitration unless duly authorized 
is required by R. 4 Arbitration 3<3 

-0. 5, 72. 17—Adequate time must bo 

illowed from dato of service aud hearing 
sf appeal , 2485 

- 0. 6, R. 15 (2)—Verification of para¬ 
graphs raising law points is not neces¬ 
sary ^28a 

- 0. G, 72. 17 — Principal and agent— 

Suit for accounts by principal—Prelimi¬ 
nary decreo directing plaintiff to apply 
for appointment of commissioner for 
taking accounts—Subsequent amendment 

that on plaintiff failing to apply by cer¬ 
tain date defendant may apply or Court 
may take 9teps on its own initiative is 
not competent in law 619 
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Civil P. C. 

- 0. 6, R. 17—Major suing as minor— 

Amendmoot should be allowed only if 
mistake is bona fide 322a- 

- 0. 6, R. 17—Major suing as minor — 

Failure to sign plaint after mistake known 
is immaterial—Practice 322c 

- 0. 6, R. 17—Practiced-Pleadings— 

Want of verification doe3 not make plead¬ 
ings void — It merely amounts to irre¬ 
gularity not affecting merits of case 236 

- 0. 7, R. 11 — Tonant in house — 

Plaintiff suing for declaration of owner¬ 
ship of house on basis of will—Defendant 
though not in possession of house, ob¬ 
structing plaintiff to realize rent from ten¬ 
ant—Suit for possession against defen¬ 
dant held not needed—Suit as presented 
hold proper — Specific Relief Act, S. 42 

97 

- 0. 8, R. 13 and 0. 17, Rr. 2 and 3 

—Date for evidence—Party absent—Ex 
parte decree and not order under O. 17, 
R. 3 should be passed 477 

0. 9, Rr. 3 and 4—Applicant illi¬ 
terate—Failure to appeal due to mis¬ 
understanding is “sufficient cause’’ with¬ 
in 0. 9, R. 4 176o 

— 0. 17, R. 1 (as amended) —Defen¬ 
dants aware of intended departure of 
witnesses—No steps taken to get them 
examined before they leave—Court can 
refuse to wait till their return 591a 

0. 17, Rr. 2 and 3 and 0. 8, R. 13 
—Date for evidence—Party absent—Ex 
parte decree and not order under 0. 17, 
R. 3 should be passed 477 

0. 21, R. 7—Transferee Court can¬ 
not question jurisdiction of Court pass¬ 
ing decree qq-^ 

0. 21, R. 18—Partition suit bet¬ 
ween A and B—Receiver appointed— B 
applying for his removal and succse- 
dmg B awarded costs against A — In 
partition suit A getting costs against B— 
B transferring his decree — Transferee 
applymg f or execution— A wanted to set- 
off his deoree for costs against B’s—Set¬ 
off could not be allowed under O. 21, 

S 151 DOr a 80 UDder ° ivil P ‘ °- (1908), 

~0 21, R 53 and 0. 34, R. 5— Final 
decree for sale of property under 0. 34 

while raally coming under S. 47-0™rt 


Civil P. c. 

under mistake dealing with case as under 
0. 21, R. 53—Still order is decree and 
is appealable—Appeal, Competency of 

376 

- 0. 21, Rr. 58 and 63—Mere attach¬ 
ment does not give reversioner right to 
sue for declaration that it shall not 
affect his reversionary rights 179a 

- 0. 21, R. 63—Suit under 0. 21, 

R. 63—Onus lies on plaintiff to establish 
both consideration and good faith ',174a 
-0. 21, R. 63—Suit under 0. 21, 

R. 63, by vendee from judgment-debtor 
—Substantial portion of consideration 
found to be fraudulent—Whole transfer 
should be treated as fraudulent and 
voidable at instance of person adversely 
affected—Transfer of Property Act (1882), 

S. 53 ‘ 1746 

- 0. 21, R. 84—Limitation Act (1903), 

Art. 166—Auction sale in execution or¬ 
dered for 5th May—Report called for 
7th May—Presiding officer signing last 
bid on 5th May — Judgment-debtor's 
application of 5th .Tune to set aside sale 
held within time 525 

- 0. 21, R. 89 and S. 151—S. 151 can¬ 
not be invoked for setting aside sale on 
application under 0. 21, R. 89 but with¬ 
out 5 per cent, deposit 2386 

0. 21, R. 90—Guardian applying to 
set aside sale on behalf of minors—Ap¬ 
plication not expressly mentioning ob¬ 
jections to sale—Minor cannot ask Court 
to adjudioate on objections whioh would 
he barred by limitation if raised 576 

q 21, R. 90—Interests do not 
refer to those of auction-purchaser: 132 
I. C. 595=4. I. R. 1931 Lah. 630, Re¬ 
versed 468(2) 

0. 21, R. 91 —Execution sale—Order 
refusing to set aside—Second appeal 
does not lie 530 

- 0. 21, R. 92— Sale effected—Sub¬ 
sequent settlement between decree-bolder 
and judgment-debtor does not extinguish 
right of auction-purchaser 238a 

"1 0. 21, R. 93 Sale confirmed— 

Judgment debtor found to have no sale¬ 
able interest—Purohasor can maintain 
suit to recover money paid if deprived 
of property by holder of paramount title 
R. 93 is no bat—Suit boing for re¬ 
covery of money paid under mistake of 
fact is maintainable under equity—Con¬ 
tract Act (1872). Ss 66 and 72 (FB) 401a 
0. 22, R. 3 —Suit for partition bet¬ 
ween two branohes of Hindu family— 
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Son of plaintiff's branch dying—Suit 
does not abate—Hindu Law, Partition— 

Civil P. C. (190S). 0. 1, R. 10 611 

- 0 22, It. 4—Fact that interests in 

subject matter of suit are define! and 
separate is one which may be of vital 
importance in deciding whether suit ab¬ 
ates as whole when it abates as against 
one of the defendants 624 

- 0 22, R. 4—Brothers and nephews 

impleaded as defendants—One brother 
dying—Application for substitution of 
his son made 15 da's after his birth, 
but after three months of death—No 
question of abatement 'rises 426a 

- 0. 22, Ii. 4—Court permitting some 

defendants to represent others under 
0. 1, R. S—Other defendants dying— 
Suit or appeal does not abate — Civil 
P C. (1208;. O. 1. R 8 334a 

- 0 22, Ii. 4.—Appeal whether abates 

in part or whole—Test is whether there 
would or would not be two contradictory 
decrees in same litigation and whether 
interests of respondents are or aie not 
separately defined 281a 

- 0. 22, Rr. 9 (2) and 11—Abatement 

of appeal—Sufficient cause illustrated 

148a 

- 0. 23, R. 1—Entertaining plaintiff’s 

application to withdraw suit and bring 
fresh one owing to defect in plaint 
amounts to exeicising jurisdiction 360 
- 0 23, R. 1 —Will—Probate applica¬ 
tion being incomplete withdrawn—Fresh 
application for letters of administration 
is nor barrel ^90 

- O. 23, It. 1 (3) — Subject matter — 

Test of is whether cau«e of action or trans¬ 
action is same in both 6uits 138a 

- 0. 23, R. 1 (3)—Suits brought before 

and after the final order of the Registrar 
do not relate to the same subject matter 
—Registration Act (1908), S. 77 1386 

- 0. 30, R. 1—Decree in favour of dis¬ 
solved firm can be executed —Such decree 
is in favour jointly of its partners and 
some of them can execute it for benefit of 

all , 5966 

- 0. 32, R. 3— Court reader appointed 

to conduct case of minor No notice 

given to minor nor to reader—There was 

no guardian ad litem and so decree did 

not bind minor , " a 

_ 0 32 R. 7—Order allowing compro- 

raise and granting decree in terms of it is 

illegal il Court does not consider whether 
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compromise would benefit or prejudice 
minor 5216 

0. 33, Ii. 2— “It” refers to applica¬ 
tion 518a 

-0. 33, Rr. 2 to 5— R. 2 should not 

be meticulously interpreted — Purpose of 
Code stated 328c 

- 0. 33, R. 5 — In spite of mandatory 

provisions of R. 5, provisions relating to 
amendment apply to applications under 
O. 35 ( Obiter ) 5186 

- 0. 33, R. 5— Administration suit — 

Failure to name all persons in possession 
of property held no ground to reject ap¬ 
plication to sue as ptaper 328 d 

-0. 33, R. 5— loint pauper applica¬ 
tion by two persons dismissed — Subse¬ 
quent pauper application by one cannot 
be dismissed on this ground 328c 

- O. 34,/?. 3 and S. 2 (2)-Order dis¬ 
missing application for final decree hav¬ 
ing effect of dismissing suit by mortgagee 
is decree and is appealable 214 

-0. 34, 7?. 5 and 0. 21, R. 58—Final 

decree for sale of property under 0 34, 
Id. 5 — Objection under O. 21, R. 58 to 
sale of property cannot be entertained 

G18 

-0. 34, R. 5—If payment is not made 

in Court on or before date fixed in preli¬ 
minary decree Court can pass final decree 
— O. 21, R. 2 cannot be invoked 231 

- O. 38, R . 7 and Ss. 145 and 47—At¬ 
tachment before judgment Goods in cus¬ 
tody of supordar but not removed from 
defendant’s house—Suit by defendant for 
rent of premises aud injunction against 
supurdar is barred by S. 47 324 

- 0 39, Ii. 6 — Interlocutory order 

without jurisdiction — It cun be attacked 
• • • r. | 

in revision UL 

- O. 40, R. 1— Equitable mortgagee is 

entitled to appointment of receiver 82a 
-0. 40, R. 1 — Before appointing re¬ 
ceiver Court must take into consideration 
whole circumstances of case 826 

■ -0.41, R- 1 — Appellant not filing 

part of previous judgment but only copy 
of final judgment — Appeal is properly 

presented . 1 ' a 

- - 0. 41, R. 1— Counsel presenting ap¬ 
peal—Power of attorney without coun¬ 
sel’s name hut signed by counsel and ap¬ 
pellant—Defect rectified by counsel but 
after limitation for filing appeal-Appeal 
is filed within time — Limitation Act 

(1908), Art. 156 1346 



Civil p. c. 

-0.41,2?. 4— Word “may” indicates 

discretionary powers of appellate Court 

71 

—- 0 41, 2?. 4—G a Hindu dying child¬ 
less lea\ing behind widow M — Transfer 
by M of property inherited from G to her 
relations — Suit hy G's sister D and his 
sister’s daughter J for possession of pro¬ 
perty so tiansferred—Suit, of both B and 
J dismissed hy trial Court— J a>or.e ap¬ 
pealing and lo^er appellate Court holding 
B who was joined os respondent heir to 
G decreed in B's favour — Decree held 
wrongly passed in view of O. 41, R. 4 

37a 

' ;0. 41, 2?. 5—Appeal against prelimi. 

nary decree — Passing of final decree 
should he stayed 271 

“ 0 . 41, 2?. 6 — Order accepting or re- 
famine security is not appealable 120 
0. 41, 2?. 6 — Application nnder 
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prove his case by expert, and permission 
to examine expert selected refused — Ex¬ 
pert will be allowed to be examined 
under 0 41. R. 27 202 

-0. 41,2?. 27 — Where lower appel¬ 
late Court refuses to admit additional 
evidence under O, 41, R. 27, High Court 
will not interfere 93 

* 0. 44, 2?. 1, Proviso —Proviso ap¬ 

plies even after application is admitted 
and notice to respondent is ordeied G5 4a 
0. 44, 2?. 1, Proviso — Proviso is 
mandatory G54 b 

-0. 40, 2?r. 2 and 3 and S. 109—High 

Court disposing of two appeals in two 
suits by one judgment—One application 
for leave to appeal to His Majesty filed 
within limitation—High Court asking to 
file two separate applications—Two ap¬ 
plications filed but after limitation— 
Two subsequently filed applications time 

& i ... 


n A ID* i "Hpnvawvu uuuci x wo suosequen ti y n lei appl ications time 

U. 41 K. 5 must be made to executing barred-But first application was allowed 

Court Order under O 41 P A iq on i.. ___in 



Court — Order uDder O. 41, R. 6 is ap¬ 
pealable 30(1) 

0. 41, R. 19 —Case last on list called 
earlier Time allowed for calling pleader 
five minutes—Dismissal in default-Ap¬ 
plication for restoration should be 
granted 397 

“ C. 41, R. 13 Appeal dismissed for 
default Counsel appearing immediately 
and showing cause for his temporary ab- 
eenod and praying that appeal he re¬ 
admitted Appellant pardanashin lady— 
Appeal should be admitted 65(1) 

~0. 41, Rr. 23 and 25—All points 
decided—Remand should be uuder R. 25 
and not under R. 23 443 a 

0. 41, R. 23 Appeal from order of 
remand—Maintainability is to be deter¬ 
mined according to provisions under order 
which is actually made and not under 
which it ought to have been made 311a 
O. 41, Rr. 21 and 25 and S. 151— 
Order of remand-Qrder for refund of 

*° U . rt f ® 0 ”° fc Passed -Remand is not one 
nnder R. 23 It is under S. 151 3115 

23 r Under O. 41. suit 
must be disposed of on preliminary point 

0. 41, R. 23—Failure of party to 
summon witnesses which to bis counsel 
m appeal appear to be necessary is no 
ground for remanding case 

26 - p -‘V knowing fija 
failing to discharge onus—Remand is not 

proper though issue is not clear 293<j 

0. 41, R, 27—Where party oan 


* I-- " —w v-l I V .1 VVi 

to he amended so as to cover only one 
suit 4416 

0. 47, R. 1 0. 47, R. 1 is defini¬ 
tive of limits within which review is 
permitted-Words "any oher sufficient 
reason” mean reason sufficient on grounds 
at least analogous to those specified im¬ 
mediately previously 596a 

; Sch. 2, Para. 15 (c) —“Being other¬ 
wise in\alid" explained 239a 

* — Sch. 2. Para. 16 (2)-No appeal 
lies from decree in accordance with 
award even when validity of reference is 
impugned 239o 

,T - Sch - 2 - Para ■ 17 and S. HO-Ap- 

plication under Tara. 17 is not suit 
within S, 80 

7~ of 5 ' 1 ' 2 - Para • 20-Contract Act 
(1872). S. 28, Excep. 1—Agreement to 
refer future disputes is Dot illegal 459 a 

- Sch. 2, Paras. 20 and 2l-Applica- 

• ! °. n u“o that paras - 20 and 21 require 
is that Court should be satisfied that 

matter was actually referred to arbitra¬ 
tion and award made thereon 459 ^ 

Companies Act (6 of 1882) 

?'~~ S - 126 and ('913). S. 160—Contri¬ 
butory dying No limitation to bring re¬ 
presentatives on record rao 

-(7 of 1913) b4a 

~ S • 162_ 9 wing fco irregularitiescom- 
pany w a8 unable to pay its debts and 
whatever property it possessed was i m _ 
perilled Held oompany be wound up 

671* 
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Companies Act 

— S. 166—Contributory can apply for 
winding up of company 571a 

S. 171 Secured creditor applying 
for leave to sue —Leave should ordina¬ 
rily be granted 475 

S. 1S4—Liquidation proceedings 
—Person entored in list of contributories 
and notice given to him to put forth his 
objection-Objection disallowed because 
as objector failed to get his name regis¬ 
tered as per R. 85 of rules framed by 
High Court under the Act—Order held 
net proper—Case should have been de¬ 
cided on merits after asking him to get 
his name registered as per R. 85—Ap¬ 
plication of R. 85 to person served with 
notice held doubtful 123 (1) 

Contempt 

* -Court before whom contempt is 

committed is proper tribunal to decide 
matter (FB) 502a 

^-Contempt committed by counsel* 

due to erroneous view of law—Recording 
grave disapproval of his action by Judges 
meets end3 of justice (FB) 502<Z 

* -Statement by counsel before Full 

Bench that bis client does not wish mat¬ 
ter to be argued before Bench as consti¬ 
tute! is deliberate insult to Court—Penal 
Code, S. 228 (FB) 485 

Contract 

-Pticca adat — Contract is legiti¬ 
mate and not opposed to public policy 
and is not void under Contract Act (1872), 
S. 23 633a 

* -Pucca adat contract if entered into 

with full knowlodge is binding 6336 

* -Bnforcsraent of — Beneficiary can 

enforce his claim though not party to 
agreement—Lease monoy to bo paid to 
creditor of lessor—Money cannot be at¬ 
tached by third person in his decree 
against lessor—Lessor's creditor becomes 
beneficiary 566« 

-Hire purchase — Return of hired 

article—Owner acquiescing — This am¬ 
ounts to recission of contract 381 

■-Suit to enforce — It must first be 

determined whether defendant is guilty 
of breach I486 

Contract Act (9 of 1872) 

- Ss. 2 (d) and 62—Suit for recovery 

of amount due on bahi accounts against 
N, brother of G, since doceased, and .S', 
widow of G— Accouuts opened by G — 
Allegation that after G's death N and S 
came into possession of G's estate and 
that N had gone into account boooks, 


Contract Act 

acknowledged their correctness, and under¬ 
took to pay interest— N admitted allega¬ 
tion, but pleaded want of consideration— 
N must prove want of consideration — 
Acceptance of N's signature and under¬ 
taking to pay olf amount discharges G's 
estate from liability and it is sufficient 
consideration—Evidence Act (1872), S. 101 

1356 

* . . 23 Pucca adat—Contract is 

legitimate and not opposed to public policy 
aud is not void under Contract Act (1872), 
S. 23 633a 

* S. 23 — Public policy — Person 

making embezzlement admitting liability 
and paying back that amount with l\opo 
to escape criminal prosecution — Such 
settlement is valid and binding on such 
person 541a 

- S. 23—Compoundable offence—Case 

compromised—Accused agreeing to give 
part of house to complainant — Complai¬ 
nant suing to enforce agreement—Com¬ 
plaint found to be false and brought to 
coerce accused—Compromise held to ho 
void 446 

- S. 23—Agreement to purchase land 

jointly and not to bid against each other 
is not void 326 

-S. 25—“Debt” explained 2126 

- S. 28—Clause in contract limiting 

period within which to sue is void 169c 

- S. 28, Excep. 1—Agrooment to refer 

future disputes is not illegal—Civil P. C. 
(1908), Sell. 2, Para. 20 459a 

##-,S. 30 — Wagering contracts — 

Nazrana contracts are not necessarily 
wagering contracts—Nature of such con¬ 
tracts explained 356a 

* - Ss. 30 and 222—Nazrana contract 

—Agent can recover money paid out by 
him on behalf of principal 3566 

- S. 30—Both parties must intend that 

delivery is not to ho made—Nonpayment 
to third party by plaintiff or defendant 
does not disentitle plaintiff to recover 
loss from defendant 2736 

- S. 62 — Limitation Aot (1908), 

Art. 115—Breach of contract embodying 
promise to pay timebarred debt—Suit for 
its recovery is covered by Art. 115— 
Plaintiff cannot fall back on original 
cause of action 212c 

-Ss. 65 and 72—Civil P. C. (1908), 

0.21, R. 93—Sale confirmed—Judgment- 
debtor found to have no saleable interest 
—Purchaser can maintain suit to recover 
money paid if deprived of property by 
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Contract Act 

holder of paramount title—R. 93 is no 
bar—Suit being for recovery of money 
paid under mistake of fact is maintainable 
under equity (FB) 401a 

-Ss. 72 and 65—Civil P. C. (1908), 

0. 21, R. 93—Sale confirmed—Judgment- 
debtor found to have no saleable interest 
—Purchaser can maintain suit to recover 
money paid if deprived of property by 
holder of paramount title—R. 93 is no 
bar—Suit being for recovery of money 
paid under mistake of fact is maintainable 
under equity (FB) 401a 

“ S. 107—More fact of seller being last 
bidder at resale dees not make it invalid 

1695 

S. 118 Sale of Goods Act (1930), 
S. 42 Bale of dhoties purchased aud re¬ 
sold Afterwards bale found to be infected 
with white ant9—Purchasers had enough 
time before purchase to examine gool 3 — 
Goods deemed to be accepted—Notice to 
ffendor that purchaser wanted damages 
givon after 24 days Delay wa 3 unreason¬ 
able and purchaser was responsible for 

1089 52a 

o. 120 When seller complies with 
terms of contract, buyer cannot cancel 
the contract—Contract Act, S. 107 169a 


I . Abatement of Bait as against 

principal debtor owing to his death during 
pendency of suit does not discharge surety 

r^i 182 7 Pr ir pal and a s e ^-cw? 

SI -? 11 by f. fr0m militar y aufcho- 
nt.es and according to rules money de¬ 
posited in recognised Bank byway of 
eeounty — Bank going into liquidation 
and amount deposited Io 3 t by A — Bank 

and lia°ble°to 8en ^ 60 “ u itary autbo ^ties 
andnab Ie to make up the loss 34 

—Agent c!!" aUd Nazraoa contract 

Agent can recover money paid out hv 

him on behalf of principal 35 ^ 

—7^7,■Ac. (2 ol 1912) 3566 

Ss 

Ca-owner 63 




Ca-owner 63 


Co-owner 

has been a destruction of particular goods 
or something equivalent to it 185a 

-Tort—Damages — Od© owner deriv¬ 
ing from common property greater share 
of profit than that to which he is entitled 
He does not commit tort against other 

owner 1856 

Cosbarers 

Shamilat land—Partition of—Town¬ 
ship of Nurpur Khas — Tirni guzars — 
Measure of right is khewat of 1865 3316 


“ Adverse possession—Mere nonparti¬ 
cipation in profits by one and exclusive 
possession by other do not establish ad¬ 
verse possession—Adverse possession 

143a 

Adverse possession — Assertion of 
hostile title when sufficient explained 

„ , 1436 

Court-fee* Act (7 of 1870) 

5. 7 (4) ( 6 ) and Sch. 2, Art. 17—Co¬ 
sharer filing suit for partition while in 
possession of part — S. 7 (4) (b) applies 
. Q ot Sch. 2, Art. 17 — Partition, 
Valuation 421a 

* 5.7 (tv) (c)—Substance of plaint 

should be looked at in deciding whether 
oase falls under S. 7 (iv) (c) 132 

- Sch. 2, Art. 17 and S. 7 (4) ( 6 )— 

Cosharer filing suit for partition while in 
possession of part — S. 7 ( 4 ) (b) applies 

and not Sch. 2 , Art. 17 — Partition, 
Valuation 421a 

Criminal Law Amendment Act (14 of 1908) 

5. 17 Emergency Powers Ordi¬ 
nance (11 of 1932), Ss. 21 and 4-Order 
served under S. 4 prohibiting taking part 
in meeting of 6 or more per 3 on 9 —Speech 
delivered to boycott British goods and 
enrol volunteers—"Taking part in meet¬ 
ing explained — No offence held com¬ 
mitted under Criminal Law Amendment 
Act (1908), S. 17 6l3a 

? . n' ^ ^ an ^ ^)—People asked to 
join Congress-Boycott of British goods 
preaohed Civil disobedience promoted 
Speaker 13 not guilty under S. 17 (l) 
or UJ Speaker however resisting being 

rffitti" gui,ty undar 1,81,111 

(I860), S. 234 *15(3) 

?.** S' l l — Assisting the Opera¬ 
tion-Meaning of, stated 578 

Criminal P. C. (1898) 

nir~ ft 5 — 1 !? 6 ' 126 ~~ Proc00 3ings under 
„ • t P0r3OQ proceeded against is 
entitled to have his witnesses summonel 
at Uovernment expense unless Magistrate 
for any reason deolines to do so 677 


18 
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iminai r. v*. 

— S. 106—Offence under Penal Code 
S. 324—Accused can ho put — - : ‘- 


can be put on security 
under S. 106 435 

-S. 106 — Accused found guilty of 

rioting and also under S. 326/140, PeDal 
Code, but convicted only undor latter— 
Order under S. 106 is illegal 489 

-S. 107—Persou doing lawful act 

in lawful manner — Fact that it injures 
susceptibilities of persons of different 
faith is not sufficient to warrant proceed¬ 
ings under S. 107 101a 

-.S'. 107—Proceedings under S. 107 

are preventive and not punitive 1015 
- S. 10S—Speech not included in com¬ 
plaint cannot be relied on 559c 

- S. 108 — Government can re arrest 

person after releasing him 559r/ 

- S. 108—S. 10S is preventive 559/ 

Ss. 108 and 118 — Amqunt of bond 

. • i - 1 _11 1 . _ 


- 03. lOO IWCC* -LA'-' —--- 

should not be excessive and should be 
fixed with due regard to circumstances 

559(7 

- S. 108 — Mere joining procession 

dees not make one liable to be dealt with 
under S. 108 7<l 

- Ss. 155 (2) and 196 — District Ma¬ 
gistrate acting undor S. 155 (2) can order 
investigation into a case under S. 294-A, 
I P. C. 581a 

- — Ss. 156 and 202 — Order to in¬ 


vestigate under S. 202—Power of police 
aider R. 156 is not affected 579 

-s. 162 — List of stolen property 

na de and handed over to police during 
nvestigation is not admissiblo 4885 

_ _<5 162—Previous statement now to 

10 proved and when becomes admissible 

ixplained 10 

-—Ss. 162 and 172 — Police diary— 

Contents must be used strictly according 

o Ss. 162 and 172 - Use of diary lor re- 

reshing memory is at discretion of wit- 

less or Judge . 

- s. 164 —Confession made outside 

British India—All that has to be seen 

S that there is nothing against sab- 

itantivo law or natural law to vitiate it 

ob<o 

_— Ratracted confession is ad- 

niosible against co-accused but is of no 

„ aIuo unless independently corroborated 

-Ev idence Act (1872), S. 30 298a 

_ S, 164 — Penal Cede (I860), S. 193, 

Expl 2—Statement under S. 164, is not 

evidence in stage of judicial proceedings 

within the meaning cf Expl. b. 1J-* 

254(1; 


❖ 
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Ss. 164 and 533 — Magistrate's 
failure to question accused as to his mak¬ 
ing confession voluntarily is fatal defect 
It cannot be cured by S. 533 2046 

- S. 1G4 — Magistrate satisfied by 
putting questions to prisoner that con¬ 
fession is voluntary — It is unnecessary 
to record questions and answers — Ho 
should comply with letter of law 204c 

- Ss. 1G4 and 364—It is not necessary 

to put series of questions to person mak¬ 
ing confession—Ho should be allowed to 
narrate his story without any unneces¬ 
sary interference 1806 

-S. 1G4—Investigation — Meaning of 

— Confession recorded by Magistrate con¬ 
ducting inquiry and committing accused 
to Sessions is admissible 103a 

- S. 1G4 — When accused knows Magis¬ 
trate there is no illegality if ho dees not 
inform accused that he is Magistrate 
while recording confession 1036 

-S. 164 — Confession taken down in 

English signed or thumb marked—Magis¬ 
trate giving evidence that it was made 
voluntarily and correctly recorded — Ir¬ 
regularity held to bo immaterial 73 c 

- S. 164—Confession made in hope of 

pardon is not inadmissible though re¬ 
tracted—Evidence Act (1872), S. 24 73 d 

- S. 164—Evidence Act (1872), S. 30 

—Confession voluntary and admissible— 
It can bo taken into consideration against 
co-accused 73c 

- S. 165—Police can investigate and 

seize all books if suspicion is that asso¬ 
ciation carries lottery or swindling busi¬ 
ness 5816 

- Ss. 172 and 1G2 — Police diary — 

Content? must be used strictly according 
to Ss. 162 and 172 — Use of diary for re¬ 
freshing money is at discretion of witness 
or Judge 103*7 

*-Ss 173 and 494 — Challan caso 

ponding before Magistrate — Police on 
direction by District Magistrate cannot 
institute inquiries aud latter cannot as 
result of these direct withdrawal 011 
- Ss. 196 and 155(2)—District Magis¬ 
trate acting under S. 155 (2) can order 
investigation into a case under S. 294-A, 
I p q 581a 

— Ss. 202 and 156—Order to inves- 
tigato under S. 202 - Power of police 
under S. 156 is not affected 
- S. 206 — Apparent connexion bet¬ 
ween case under Ss. 326 and 302, Penal 
Cede, is no ground for committing case 
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under S. 326 to Sessions •when it can he 
adequately decided by trial Court 168 
-Ss. 215 and 439—Unnecessary com¬ 
mittal justifies quashing of commitment 
order 2635 

-S. 239—Joint trial of different set 

of persons under Ss. 401 and 413, Ponal 
Code is illegal 4865 

- S. 239 — Whether offences under 

S. 366 and under S. 36S committed by 
different persons cau be tried together 

2035 


- S. 250—Before passing order of Sue 

finding that accusation was false should 
be arrived at 554 

-S. 254—Application—Magistrate not 

disposing case, although competent to do 
so himself is guilty of failure to comply 
with provisions of S. 254 263a 

**-S. 257—Magistrate must fix fees 

of expert witness and cannot leave it to 
parties to do it for him 481a 

-S. 260—Summary procedure is in¬ 
appropriate in case of Government ser¬ 
vants—Station Superintendent appointed 
by Municipality is public servant—Pun¬ 
jab Municipal Act (1911), S. 19—Penal 
Code (1860), S. 21 188a 

- S. 290—Accused more than one— 

Counsel should be heard after conclusion 
of whole defence evidence 103c 

Ss. 306 and 307—Trial by jury— 
Provisions of Ss. 306 and 307 are man¬ 
datory—English Court's position is dif¬ 
ferent from that of Indian Court 345 d 


S. 307—Four brothers charged with 
murder—Trial Court finding evidence of 
professing eye witnesses untrustworthy— 
Two of them acquitted, but other two 
sentenced to death—Confirmation of con¬ 
viction held to be unsafe 4246 

S. 307—Case referred—High Court 
has to decide case after giving due weight 
to verdiot of jury and Court—Verdict 
need not neoessarily be perverse 345/ 

’ 364 and 164—It is not necessary 

to put series of questions to person mak¬ 
ing confession He should be allowed tc 
narrate his story without any unneces¬ 
sary interference 180£ 

S. 401—Tender age and youth oi 
murderer—Deceased found in adultery 
with female relative of accused before 
offence committed—Case held fit one for 
use of prerogative by Local Government 
under S. 401 3086 

S. 401—AcouBed only 17 years of age 
and committing orime under influence of 


Criminal P. C. 

father and elder brother—Case is fit one 
for exercise of power under S. 401—Penal 
Code (1860), S. 302/149 259 

- S. 406 (as amended in 1923)—Local 

Government making use of proviso to 
S. 406—Sessions Judge has no jurisdiction 
to hear appeal from order of Additional 
District Magistrate under S. 118 463 (l) 

- S. 423—Appeal by co-accused—Sen¬ 
tence of non-appealing accused can be re¬ 
duced—Criminal Trial. Appeal 615(1)6 
- S. 423 — Magistrate acquitting ac¬ 
cused on grounds irrelevant and unsup¬ 
ported by evidenco—Acquittal must bo 
set aside 126 

-S. 436—Sessions Judge is empowered 

to direct only further inquiry and not 
framing charge 3626 

-Ss. 438 and 439 — Interference— 

Judgment perverse on question of sen¬ 
tence—High Court should interfere 2586 

-S. 439—Scope—Revision ontertained 

at instance of High Court Bar Association 

6136 

-S. 439—High Court has jurisdiction 

to revise Sessions Court’s order allowing 
hail to accused — Criminal P. C. (1898), 
S. 497 (5) 433a 

-S. 439—High Court can intervene in 

revision even when accuse! have not ap¬ 
pealed—High Court’s attention might he 
drawn iD any manner 364 

-S.439—High Court can rectify errors 

of law 362a 

S. 439—Quashing charge in rovision 
-Case against petitioners is extremely 
weak is not sufficient 549 (l) 

- S. 439—Unnecessary committal justi¬ 
fies quashing of commitment order 2636 

-S. 439—High Court cannot interfere 

in relation to enhancement if sontenoe 
passed involves substantial panishmont 
and is not manifestly inadequate 199a 

*-S. 439—Acoused Jail Superinten¬ 

dent, on being attaoked with shoe by pri¬ 
soner thrusting wooden substance in his 
rectum resulting in prisoner’s death— 
Accused held guilty of offonoe under 
S. 304-11 and not S. 325, Penal Code — 
Senteuce of rigorous iraprisoument for 
one year held not inadequate—Penal Code 
(1860), Ss. 304 and 325 1996 

S. 439 Accused summoned by 
Second Glass Magistrate, but his ease 
subsequently transferred to Additional 
District Magistrate—Case tried by latter 
summarily without acoused knowing it— 


j 


f - 

* ** 
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Accused held to be prejudiced by the trial 

1886 

S- 439 (5)—Powers under S. 439 
are wide and cover petitions by third 
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party when accused did not co operate or 

appeal 559a 

* -S. 439 (5) — Pena! Code (iS60), 

Ss. 124-A and 153-A—Interpretation of 


speech is question of law and High Court 
can interfere in revision 5596 

—S. 443—Words “Punishable with 
imprisonment” in S. 443 cover charge of 
murder under Penal Code, S. 302 490(2)a 
S. 446 (2)—Decision by Magistrate 


that Ch. 33 applies to case is final 

490 ( 2:6 

S. 476—Person making contradic¬ 


tory statements—Reverting to truth in 
later statement—He should not be prose¬ 
cuted for prejury—Penal Cede, S. 193 

307 

-S. 476—Penal Code (1860) S. 211- 


No person should be proceeded against 
for making false charge under S. 211 un¬ 
less he is given opportunity to substan¬ 
tiate his allegations 2466 

#- Ss. 488 and 4S9 —Mode of proof 

state — Magistrate can pass absolute 
order under S. 488, based on compromise 


between parties referring only to ameunt 
fixed as maintenance and nothing else 

349(2) 

- S. 488—Prima facie case made out 


in wife’s favour in preliminary proceed¬ 
ings— Evidence of both sides should he 
recorded before passing final orders 30la 
- S. 488—Validity of marriage denied 


by husband—Magistrate himself has to 
decide such question 3016 

#- S. 488—Order of maintenance in 


wife’s favour—Pending revision by hus¬ 
band against order parties arriving at 
compromise — Revision thereupon dis¬ 
missed—Application by wife in Court of 
trial Magistrate to execute hi3 order— 
Criminal Court cannot take cognizance of 
compromise and refuse to execute its 
order 115 

^-S. 494—Challan case pending before 


Magistrate—Police on direction by Dis¬ 
trict Magistrate cannot institute inquiries 
and latter cannot as result of these direct 
withdrawal — Criminal P. C. (1898), 
S. 173 611 

■* S. 494—No necessity of giving rea¬ 
sons for permitting withdrawal 369 

S. 497—Charge of attempt to mur¬ 
der Injured person not well enough to 


Criminal P. C, 

be subjected to identification parade— 
Biil should nob be allowed 4336 

Ss. 497 (5) and 439 High Court ha 9 
jurisdiction to revise Sessions Court’s 
order allowing bail to accused 433 a 
S. 522—Order for restoration of pos¬ 
session after one month from date of 
conviction cannot bo made 210a 

' S. 522 Court of appeal”—Mean¬ 
ing explained 2106 

S. 5‘22 Accused convicted under 


S. 443, Penal Code — Complainant ap- 
plying for restoration of possession of 
house under S. 522—Order granting it 
passed ex parte is improper 17(1) 

S. 526—Erroneous refusal to accept 
bail justifies transfer of case 410 

-S. 526—Judicial record of pending 

case handed over to witness to be exa¬ 


mined is sufficient cause for transferring 
case to another Court 294 

**- Ss. 533 and 164 — Magistrate’s 

failure to question accused as to his 
making confession voluntarily is fatal 


defect—It cannot he cured by S.533 2045 
-S. 540-.4 — Order dispensing with 


presence of accused need not be passed 
in his presence 103c 

*-S. 556 — Before commencement 


of commitment proceedings committing 
Magistrate holding identification parade 
at which accused were identified—Magis¬ 
trate is not personally interested 196 
Criminal Trial 

-Appeal — Criminal P. C. (1893), 

S. 423—Appeal by co-accused—Senteuco 
of non-appealing accused can bo reduced 

615(1)6 

--Witnesses—Criminal P. C. (1898), 

Ss. 106-126 — Proceedings under Ch. 8 
— Person proceeded against is entitled to 
have his witnesses summoned at Govern¬ 
ment expense unless Magistrate for any 
reason declines to do so 577 

-Evidence of association of accused 

with deceased is insignificant 557a 

-Tracker—Evidence given by—Value 

of. is very little 5576 

Retracted confession is of very lit¬ 


tle evidentiary value and before it can 
be acted upon, a Court of justice must bo 
satisfied that it is corroborated by other 
reliable evidence 5oic 

Duty of prosecution — Penal Code 


(1860), S. 302—Withholding of available 
evidence by prosecution, though likely to 
ho treated as flaw in evidence, still each 
case depends upon its facts 500a 



A. 
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Criminal Trial 

*-Identification — Each case is to be 

judged on its own facts 489a 

-Sentence — Enhancement of, in case 

of rape, from three to five years Penal 
Code S. 376 . 4636 

-Evidence — Accepting evidence of 

eye-witnesses against some accused hut 
not against others does not necessarily 
vitiate judgment . 424a 

-Sentence—Two offences arising out 

of same circumstances—Double sentences 
should net bo imposed 365a 

-Plea of guilt — Plea of guilt refers 

not to section of criminal statute, but to 
acts alleged 3636 

'-Investigation — It is not good to 

abandon investigation and to resume it 
after long delay as it seriously prejudices 
accused 345a 

-Prosecution not proving case against 

accused—No inference from defence need 
be drawn 345c 

-Person against whom offence is not 

proved should not be punished 345c 

-Sentence—Penal Code (i860), S. 304 

Part 1—Right of private defence exceeded 
— Culpable homicide not amounting to 
murder—Transportation for life of ac¬ 
cused reduced to rigorous imprisonment 
for ten years 344 

-—Sentence—Penal Code (i860). S. 457 
Burglary is serious offence and deserves 
deterrent punishment 258a 

Evidence—Accusod being near scene 
of murder is alone not sufficient—In ab¬ 
sence of evidence to show conspiracy to 
kill or injure deceased accused cannot be 
held guilty under S.323 read with S. 147/ 
109, Penal Code 2546 

* -Mistakes in recounting facts must be 
avoided at all costs 243a 

"* Onus Murder Two persons seen 
together and shortly afterwards one of 
them found to have been murdered—No 
onus rests on survivor to explain how 
deceased met his death 2436 

-—Sentence—Penal Code (1860), S. 360 
in of 15 kidnapped Girl consenting— 
Accused 21 years old - Sentence of four 
years rigorous imprisonment was reduced 
to two years 203* 

—Mere motive is not sufficient evideuce 

fLfm ■ 185 “ 

Where even circumstantial evidence 
is suspicious, accused should get .benefit 
ot doubt 1 jggj 

Bail— Whether bail should ba gran- 


Criminal Trial 

ted to accused depends on exigencies of 
particular case 16 

Custom 

-.Tains—Town of Delhi — No custom 

held existed that widow of coparcener 
aucceeds to her husband's property as son 

54 G b 

-Karachi Mercantile Usage Merely 

DotiDg hundis in rogister and writing 
register number on hundi does not 
amount to its acceptance 274a 

-(Punjab)—Adoption—Adopted son’s 

rights under Hindu law and custom com¬ 
pared 33C6 

-Alienation--Customary law usually 

concerned with protection of ancestral 
property 591c 

-Alienation—Female heir is entitled 

to contest alienation of another female 
with limited estate 473c 

* -Alienation — Ancestral land — 

Alienee antecedent creditor — He must 
prove both necessity and also justness— 
Debt whether unreasonable or extrava¬ 
gant depends on facts of each case 460c 
-Alienation—JaDjua Raj puts—Aliena¬ 
tion, unless made by Awan, may bo chal¬ 
lenged 332 

-Right to inherit and right to protect 

land from improper alienation, distinc¬ 
tion between, stated 330ri 

- Alienation — Necessity — Three- 

fourths of consideration to pay off mort¬ 
gages on property—Rest held unneces¬ 
sarily given—Sale cannot be maintained 

193(2) 

* -Alienation — Mauza Mardwal in 

Kbushab Taheil of Shahpur Distriot— 
Non-ancestral property — Collaterals of 
sixth degree cannot contest gift to daugh¬ 
ter by widow of last male holder 157rf 

- Alienation — Nearest reversioner 

minor—Failure of remoter reversioners 
to sue—Suit for declaration that aliena¬ 
tion is not binding by remoter reversioner 
who was minor at the time'of alienation is 
not barred—Hindu law, Reversioner 140 

Alienation—Non-proprietors of Bitah 
have by custom right to sell their houses 
including sites 130 

‘ Alienation—Non-proprietors inSina- 
wan can sell sites SOa 

~ Alienation—Largo number of aliena¬ 
tions of sites by non-proprietor 9 in a 
village is sufficient to establish right of 
alienation in non-proprietors' in absenoe 
of evidence to contrary to be brought by 
proprietors 906 
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Custom (Punjab) 

-Alienation — Brahmins of Tendon 

Mohtwan in Hoshiarpur 3re governed by 
Hindu law and not by custom 57a. 

-Ancestral property—-Jhelum Tahsil 


—Sayads—Unequal distribution can be 
made—But such gift should not be in- 
equitable 3SG 

-Ancestral property — Revenue re¬ 
cords — Entry of common ancestor in 
pedigree table does not necessarily raise 
presumption that the property is ances¬ 
tral 353a 

-Ancestral property—Some property 

self-acquired—Tarty relying on ancestral 
nature of property has to define boun¬ 
daries between two 3536 

*-Ancestral property — Self-acquired 

property gifted to son adopted by distant 
collateral is not ancestral in bis hands— 
Hindu law, joint family, ancestral pro- 
perty 85a 

-Applicability—Jat Sikhs—Ludhiana 

District—Customary law is applicable 

460a 

-In early records unless expressly 

otherwise stated custom must be taken 
to govern ancestral property only 1576 

-Applicability—Troof of—High Court 

ruling with reference to one district and 
one tribe does not apply to another tribe 
and another district Gla 

-Applicability—Brahmins—Presump¬ 
tion is that they are governed by Hindu 
law—Best evidence rebutting presump¬ 
tion considered 576 

-Burden of proof — Person alleging 

that bo i9 governed by custom and not 
personal law must show that he is so 
governed 326a 

-Burden of proof—Riwajiam is strong 

piece of evidence iu support of custom 
General custom against it must bo proved 
by person setting up such general custom 

177 

■-’Compromise—Bona fide dispute set¬ 

tled by compromise by father—Compro¬ 
mise binds son 216 

-Debts—Son’s liability—Son’s share 

in co-parcenary property is liable to sale 
and attachment during father’s lifetime, 
though son cannot claim partition during 
father's lifetime 211 

-Dower—Arams of Gurdaspur District 

— Parents do not inherit in presence of 
husband . ^26 

•Marriage—Dod Rajputs of village 


Custom (Punjab) 

trict Ilosbiarpur, can validly marry Bhat 
Brahmin widow 431 

“ Marriage—Kangra District — Kulu 
Subdivision—Married woman cannot re¬ 
marry though renounced by her living 
husbaud 49 

-Mother — Mother of nonproprietor 

can reside in house occupied by him, but 

cannot will awav its materials 31 

• 

-Religious endowment—“ Takia ”— 

Meaning explained 220a 

-Reversioner — Decree obtained by 

reversioner enures for adopted son’s 
benefit 330c 

-Reversioner — Civil P. C. (1908), 

O. 21, Rr. 58 and G3—Mere attachment 
does not give reversioner right to sue for 
declaration that it 9hall not affect his 
reversionary rights 179a 

-Reversioners — Reversioners can 

challenge widow’s alienation of mort¬ 
gagee rights of deceased husband 616 

-Riwajiam—Entries in —Presump. 

tion—Initial presumption is in favour of 
entry whether custom is in accord with 
general custom or not—Quantum of evi¬ 
dence necessary to rebut presumption 
varies with facts and circumstances of 
each case 157a 

-Succession—With respect to adna 

milkiyat daughter is preferential heir to 
ala malik # 463(2)6 

-Succession—Wife selling land held 

by her in her own right—Husband pre¬ 
deceasing wife and not inheriting land 
Answer to Question 67 of Customary law 
of Hissar District does not apply to 
such case—Suit by collateral of husband 
for pre-emption is not maintainable 397a 
-Succession—Collaterals of sixth de¬ 
gree have to prove that they are pre¬ 
ferred to daughter iu succession to an- 
cestral property , 353c 

-Succession—Rajputs Pan i pat No 

wife or male issue Daughter if married 
in Panipat proper and living succeeds to 
ancestral property 353< * 

-Succession—Entry in Riwajiam re¬ 
garding succession refers to ftuces 3 1 ^ 

—Succession-Chopra Khatrisof Akal- 
garh in Wazirabad Tahsil nro in matters 
of succession governed by custom exclud¬ 
ing daughter’s sons in preference to col¬ 
laterals , i . 

Succession—Mahomedan Bhatti Jsaj- 


-Marriage Doa anjpuw . m h « Di9tr ict Gurdas. 

Hardo-Kundpur of Tahsil Dasuya, Dis- puts-Batala lahsii, 
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Custom 

pur—Chundawand rule of succession is 
followed—What evidence is sufficient to 
prove variation in custom explained 222 

❖ -Succession—Ancestral property— 

Fifth degree is the limit lo7c 

-Succession — Acceleration— Whole 

interest in whole estate must he surren¬ 
dered to entire body of heirs S56 

-Widow—Widow can alienate ances¬ 
tral land in her possession to discharge 
her deceased husband's debts 447 

-Widow—Widow has absolute power 

of disposal over her self-acquired pro¬ 
perty—There is no custom to contrary 

among Sansi Jats of Amritsar 444a 

Deed 

-—Construction — Stamp Act (1899), 
Sch. 1, Art. 3—True nature of document 
is to be decided with reference to con¬ 
tents and to intention of parties to be 
gathered therefrom — Deed held to be 
deed recording adoption within Art. 3 

(SB) 118a 

Divorce Act (4 of 1869) 

* - Ss. 3 (8) and 10—Marriage with 

another woman with adultery is valid 
ground for dissolution of marriage 116c 
-S. 10—Jurisdiction cannot be as¬ 
sumed without decision on question of 
domicile (SB) 583a 

-S. 10—Divorce claimed on allegation 

of unnatural offence—There should bo 
evidence and finding on such allegation 

(SB) 5836 

- S. 10—Domicile of parties—Finding 

is necessary (SB) 468(1) 

Ss. 16 and 17 — Application to 
High Court to confirm decree nisi—On 
date of hearing another application to 
stay proceedings as petitioner’s wife 
coming back to him—Proceedings ordered 
to be stayed Subsequent application to 
confirm decree nisi as wife not come 
back— Order staying proceedings held 
tantamount to dismissal of suit for dis¬ 
solution of petitioner's marriage 

Eaiements Acl (5 of 1882) ^ 

“ ~ s - 16—Eight to bury or burn dead 

bodies on another’s land cannot be ac- 

quired by prescription 256a 

Ejectment 

“ Suit * or Defendant denying title— 
Conditional decree for possession passed 
Failure to execute decree makes pos¬ 
sesion of defendant adverse— Adverse 
possession 

Emergency Power* Ordinance (2 of 1932) 

Ss. 21 and 4—Order seived under 


Emergency Powers Ordinance 

S. 4 prohibiting taking part in meeting 
of six or more persons—Speech delivered 
to boycott British goods and enrol volun¬ 
teers— 1 Taking part in meeting ” ex¬ 
plained—No offence held committed un¬ 
der Criminal Law Amendment Act 
(1908), S. 17 (SB) 613a 

Evidence 

-Evidence produced worthless— It is 

equal to uo evidence 322<Z 

Evidence Act (1 of 1872) 

—— S. 18—Occupancy rights— Mutation 
of occupancy rights in favour of straDgor 
claiming to be adopted son—Landlord at¬ 
testing mutation— Occupancy rights held 
not created — Admission being based on 
erroneous state of affairs could not bind 
landlord or his successors 651 

- S. 21—Accused pointing out window 

by which they entered and committed 
dacoity—Admission can be proved under 
S.'2I 489c 

- S. 24—Criminal P. C. (1898), S. 164 

—Confession made in hope of pardon is 
not inadmissible though retracted 73 d 
S. 26—Oral confessions can bo proved 

46S<2 

* — S. 27 — Police custody" does not 
necessarily moau formal arrest but also 
includes surveillance 6096 

— S. 27 Confession of accused to Ma¬ 

gistrate not deputed by police is adrnis- 
sible ^ 261 

S. 30 Confession—Confession must 
be taken as a wholo 438a 

-S. 30-Criminal P. C. (1898), S. 164 

Retracted confession is admissible against 
co-accused but is of no value unless inde¬ 
pendently corroborated 298a 

——S. 30—Several persons tried for same 
offence—Independent evidence connecting 
each accused with orime is necessary 180a 

- Ss. 30, 133 and 114, Illus.\b) — 

Testimony of approver requires indepen¬ 
dent corroboration in material particulars 

—-S*. 80,133 and 114, Ulus. (6)—Rule 
that conviction shall not be based on un¬ 
corroborated testimony of approver is 
rule of practice ^ 

— S. 30-Confession voluntary and ad¬ 

missible It can bo taken into consider¬ 
ation against co-acoused—Criminal P. C 
8. 164 • 73e 

‘ “S. 31—Admission is not conclusive 

in itself 

S. 32 (1) It ia immaterial who has 
recorded dying declaration—Dying deola- 
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Evidence Act 

rations are not statements of witnesses — 
They are still admissible under S. 32 (l) 

14a 

-S. 34 — Admissibility of account 

hooks — Balances should be properly 
struck ^ 4175 

-S. 35—Revenue Records—Entries in 

—Entry of assertion of adverse title — 
Residents of village are presumed to have 
notice of the assertion unless special rea¬ 
son for not knowing the adverse claim is 
shown—Entry is relevant under Evidence 
Act (1872), S. 35 5S6/ 

-Ss. 35, 9 and 41—Statement in judg¬ 
ment not inter partes is not admissible 

50 

- Ss. 45 and 46 — Identity of hand¬ 
writing in issue — Magistrate should not 
refuse to record evidence of handwriting 
expert 4S2& 

-S. 43—Usage—Proof of— Uncontra. 

dieted evidence of three persons familiar 
with usage held sufficient 5825 

—^—Ss. 60, 159 and 160 —How a witness 
should prove statement by other persons 

stated ?5 

-S. 90 — Lease— If document not in 

possession of person claiming title or if 
without his thumb mark It is not that 
no presumption can be drawn 43a 

- S. 91—Unregistered sale deed cannot 

be made basis of suit for specific perfor¬ 
mance as if it wore merely document 
creating right to obtain another docu¬ 
ment— Registration Act, Ss. 17 (2) and (v) 

276a 

- S. 91 — Sale deed — Evidence of — 

Other evidence of transaction than the 
deed itself is barred 2765 

-S. 92—Balance struck— No men¬ 
tion of agreement in creditor’s book 
Agreement can be independently proved 
—Accounts _652o 

--S. 92. Prov. 3—Suit on promissory 

note—Oral contemporaneous agreement 
held not to create condition precedent in 
respect ol obligation—Evidence in respect 
of agreement held not admissible 549 

- -Ss. 101 to 103—Onus immaterial— 

Onus on defendant—Plaintiff voluntarily 
producing evidence will be held to Ins 
own evidence 417a 

- S. 101—Little to choose between evi¬ 
dence of eithor side—That side must lose 
on which burden of proof has been laid 

322<? 

- S. 101—Contract Act (1872), Ss. 2(d) 

and 62—Suit for recovery of amoun due 


Evide nee Act 

on bahi accounts against N brother of G, 
since deceased, and S, widow of G —Ac¬ 
counts opened by G — Allegation that 
after G's death N and S came into pos¬ 
session of G’s estate and that N had gone 
into account books, acknowledged their 
correctness, and undertook to pay inter¬ 
est— jV admitted allegation, but pleaded 
want of consideration — N must prove 
want of consideration — Acceptance of 
N’s signature and undertaking to pay off 
amount discharges G’s estate from liabi¬ 
lity and it is sufficient consideration 1355 

- S. 102 — Person denying to have 


signed particular document—Burden of 
proof is on person denying 602(2). 

-S. 108—There is no presumption as 

regards exact date of death 455 

-.S. 114, Illus. (5)—Penal Code (i860), 

S. 302—To justify conviction on approv¬ 
er's evidence it is sufficient if corrobora¬ 
tion is merely circumstantial evidence of 
accused’s connexion with crime 621 

*-Ss. 114, Illus. (5) and 133—Ap¬ 

prover’s evidence not to be relied on with¬ 
out corroboration—Corroboration is ol 
two kinds, general and special — Both 
terms explained 204a 

- Ss. 114, Illus. (5), 30 and 133- 

Testimony of approver rojuires indepen¬ 
dent corroboration in material particu¬ 
lars 73a 

-Ss. 114, Illus. (5), 30, and 133—Rule 

that conviction shall not be based on un¬ 
corroborated testimony ol approver is 
rule of practice 735 

-S. 115—Party cannot go behind 

order passed by Court with consent of a 
party cn particular assumption 2315 

-S. 118—Exclusion of —Witness wea¬ 
ver or tailor—It is no ground for dis¬ 
carding his evidence 12a 

-Ss. 133, 30 and 114, Illus. (5) — 

Testimony of approver requires indepen¬ 
dent corroboration in material particulars 

73 a 

-Ss. 133, 30 and 114, 7//us. (5)—Rule 

that conviction shall not be based on un¬ 
corroborated testimony of approver is 
rule of practice 735 

-S. 137—Cross-examination — Right 

of, when is granted stated 103d 

Execution 

-Decree binding—Civil P. C. (1908), 

S. 47—Where decree is unambiguous exe¬ 
cuting Court must execute it whether it 
is right or wrong 634 
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Execution . __ v 

-Decree binding—Civil P. C. (1908), 

S. 47—Decree against firm on reference 
by one partner—Executing Court cannot 
enter question of its validity oven though 

nullity . 2yic 

-Decree binding — Execution Court 

cannot question validity of a decree on 
ground that Court which made decree 
had not pecuniary jurisdiction to make it 

289 

Fatal Accidents Act (13 of 1855) 

-Measure of damages—No definite rule 

3556 

-S. 1 — Husband murdered — Wife 

claiming compensation—Her youth, pos¬ 
sibility that she would marry and that 
her marriage would absolve her husband’s 
estate from any liability to maintenance, 
are elements to be considered in allowing 

compensation 146 

Fraud 

*-Maxims— Nemo allcaans turpitu - 

dinem su'im audtendus est —In pari 
delicto potior est conditio possidentis — 
No conflict exists between these two 
maxims—Principles and applicability of, 
stated (FB) 503a 

Frontier Crimea Regulation (3 of 1301) 

- S. 30—“Mere fact that woman is of 

bad character and another person visits 
her father with whom she had been resid¬ 
ing is insufficient to prove adultery 4366 

- Ss. 48 and 49—Sa. 48 and 49 apply 

only to orders passed by special tribunals 
—They’do not affect High Courts powers 
„ 436a 

Government of India Act (1015) 

S 80-4 (l) and (3)—Punjab Distriot 

Board (Tax Validating) Act (L927)-Tax 

Validating Act is not ultra vires 87a 

~S, 80-4 (3) (a)—Words 'new tax*' 

cover newly or recently imposed tax 876 
Grant 

5136 


Mnafidar" explained 



Guardians and Wards Act (8 of 1890) 

~ S. 17 Law laying down that guar¬ 
dian cannot be appointed in certain cases 
—Court cannot disregard law even in 
interest ^ of minor — Mahomedan law 
—Guardianship 493 

~7~‘ 17 arid 19—Mere change of reli¬ 
gion hy father is not unfitness 3tfo 

— Ss. 34 (6) and 45 (6) — Guardian 
of minor himself taking benamidar lease 
of minor’s land—Claim for lease money 
can be based only on contract or quasi- 
contract and cannot be enforced by sum 
Diary procedure 272 

Ss. 36, 86, 40 and 41 — Application 
1932 Indexes (Lah.)—4 & 5 


Guardians and Wards Act 

by guardian for discharge—Court cannot 
inquire into correctness of accounts put 
in by guardian au«I ask guardiin to pay 
amount found due to minor — For this 
minor has to bring suit under Ss. 35 and 
36 306 

Hindu Law 

Adoption — Jains of Delhi 


'f'l 


are 

governed by Mitakshara unless molifiel 
by custom—Jain widow of Delhi needs 
no authority to adopt son to her husband 

4266 

** Adoption—Jains of Delhi—Adop¬ 
tion hy widow — Adopted son becomes 
co parcener where family is joint till 
adoption 426c 

**-Adoption — Widow’s right to 

aiopt does not depend on her inheriting 
as female owner her husband's estate 

426 d 

-Alienation—Burden of proof— Alie¬ 
nee has to show valid nece-sity (or aliena¬ 
tion of ancestral property or that he 
made inquiries—Alienor, father of plain¬ 
tiff—Alienation for antecedent debts is 
valid provided debts are not of ira ooral 
character— Contesting plaintiff has to 
prove that they were such 6336 

-Alienation — Person suing alleging 

that alienation of ancestral property by 
father an 1 unole was made without any 
valid necessity can sue for possession 
— Suit for mere declaration is liable to 
be dismissed—Specific Relief Aot (1877), 
S.42 636c 

-Alienation— Self-acquired property 

bequeathed to grandson by will is sepa¬ 
rate property in his hands 633 

Alienation —Necessity— Re- purchase 
of mortgigee rights is not legal neoossitv 

420 

*-Alienation—Guardian — Bona fi ie 

encumbrance for beoefit of estate cannot 
he challenged merely on ground that 
guar.lian was not legally appointed 293a 

-Alienation-Widow— Alienation of 

ancestral property in lieu of anticipated 
personal necessities oannot hind rever¬ 
sioners if widow his not dealt fairly w<»h 
thrm 251 

-Alienation—Father — Sale in pay¬ 
ment of antecedent debts—Father incur¬ 
ring those debts owing to his profl.gaoy— 
Vendee having no knowledge — Sale is 
binding on sons 218a 

-Alienation—Father— Rs. 4 430 out 

of sale consideration of Rs. 5,000 found 
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for necessity—Sale cannot bo converted 
into mortgage 2185 

-Alienation— Father — Legal neces¬ 
sity— Raising funds for trade held for 
legal necessity 17Sc 

*-Alienation — Father — Provincial 


Insolvency Act (1920), S. 23 — Father 
insolvent— Receiver has power to sell 
even son’s interest in joint family pro¬ 
perty 151c 

-Alienation — Father — Necessity 

proved for Rs. 1,750 out of Rs. 2,000, 
sale price—Sale is for necessity and cannot 
be S6t aside 134a 

-Applicability — Jains — Jains are 

governed by Hindu law 546a 

-Debt—Son’s liability — Avyaharika 

debt — Criminal misappropriation by 
father—Son is not liable 5415 

-Joint family—Separate property — 

Property inherited from uncle is separate 
property in hands of heirs though they 
are members of joint family when in¬ 
heritance opens 636a 

-Joint family — Co-parcener has no 

claim for mesne profits unless .wrongly 
excluded 448a 

-Joint family—Implication of disrup¬ 
tion by some co-parceners going away 
from family residence may be rebutted 
by showing that family business was car¬ 
ried ou jointly 217 

-Joint family— Gains of Science — 

Gains by member receiving no more than 
ordinary education are self acquired pro- 
perty and are not gains of science 127a 

* -Joint family-Ancestral property 

—Custom (Punjab)— Ancestral property 
— 3 elf-acquirel property gifted to son 
adopted by distant collateral is not an¬ 
cestral in his hands §5a 

# -Mahvnt — Bairagee is not neces¬ 

sarily ascetic so as to lose his right to 
succeed in natural family 615 

-Maintenance—Questions of charac¬ 
ter must be decided ou clear and cogent 
evidence and not on stray observations 
made by Judges _ 2325 

--Maintenance — Widow, Right of 

Husband marrying second wife—After 
her death first wife again living in peace 
with husband—3he is, after husband s 
death, entitled to maintenance and resi¬ 
dence , 2 ' 62g . 

-Maintenance — Widow — Ancestral 

house mortgage 1 by sans of deceased — 
Alienation not for family necessity — 
Widow of deceased has right of residence 


Hindu Law 

—No charge of maintenance by decree or 
agreement—Claim of maintenance can¬ 
not prevail against mortgagee 141 

-Minority and guardianship — Mar¬ 
riage—Guar Han of person can get his 
ward married 129a 

* -Minority and guardianship—Mar¬ 

riage— Paternal relations inheriting pro¬ 
perty of girl’s father, refusing to expend 
for her marriage— Maternal uncle per¬ 
forming her marriage — He can recoup 
himself from estate of girl’s father 1296 

* -Partition—Civil P. C. (1903), O. 1 , 

R. 10 and O. 2*2, R. 3—Suit lor partition 
between two branches of Hindu family— 
Son of plaintiff’s branch dying— Suit 
does not abate 641 

-Partition — Partial partition — No 

presumption that rest of property re¬ 
mains joint or that joint family is put to 
end—It must be decided by evidence as 
to what was intended with respect to 
undivided portion 550 

-Reversiouer — Custom (Punjab) 

Alienation—Nearest reversioner minor— 
Failure of remoter reversionar 9 to sue— 
Suit for declaration that alienation is 
not binding by remoter reversioner who 
was minor at the time of alienation is 
not barred 140 

* -Reversioner — Limitation Act 

(1903), Ss. G and 8 —Omission by pre¬ 
sumptive reversioners to challenge aliena¬ 
tion does not deprive right of other re¬ 
versioners to attack transaction 39 

-Succession —Custom —Party can al¬ 
lege and prove oustom modifying Hindu 
law—Party alleging custom- must prove 
that as for succession they are governed 
by custom and what that custom is 4526 

-Succession— Relationship must he 

that of sapinda of each other 394(l) 

-Succession—2? succeeding to her son 

and making gift in favour of her daugh¬ 
ter’s son, i. e., sister’s son of last male 
holder — Reversioner’s suit challenging 
gift decreed —During pendency of appeal 
by donee Act 2 of 1929 coming into force 
—li still living —Reversioners collaterals 
of fourth degree —Donee held entitled to 
succeed under Act 2 of 1929, S. 2 361 

•Succession—Under Benares system 


sister is Dot heir—Act 2 of 1929 has do 

restrospective effect 376 

Hindu Law of Inheritance (Amendment) Act 
(2 of 1929) • 

•Act ha 9 no retrospective effect 376 
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Hindu Law of Inheritance (Amendment) Act 

- S. 2—Succession— R succeeding to 

her son aDd making gift in favour of her 
daughter's son, i. e., sister's son of last 
male holder—Reversioner's suit challeng¬ 
ing gift decreed—During pendency of ap¬ 
peal by donee Act 2 of 1929 coming into 
force —R still living— Reversioners col¬ 
laterals of fourth degree—Donee held en¬ 
titled to succeed under S. 2 361 

Hundi 

* -Negotiable Instruments Act (1881), 

S. 5—Shajog Hundi is Dot equivalent to 
hundi payable to bearer—It should not 
be paid by drawee unless endorsed 3l2o 

Huiband and Wife 

Marriage by Hindu male with Chris¬ 
tian woman in England is valid 1166 
Income-tax Act III of 1922) 

- S. } '}—Accounts kept by assesses in 

such form that income, profits, etc , can¬ 
not properly bo deduced—High Court 
has no authority ovor computation mado 
by Income tax Officer and i3 not Court 
of appeal ]78 

S. 23 (4)—Assessment under S 23(4) 
All expenses incidental to business 
,mn9t be assumed to have been taken into 
consideration 395 

S. 25- A— (as amended by Act 3 of 
1928) S. 25-A passed before commence- 
ment of year in which- assessment took 
place—Case is governed by S. 25 A 

• on-, 575a 

5. 2o-A— Persons claiming to con¬ 
stitute partnership firm and applying for 
registration Income-tax Officer can find 
against declarations in partnership deed 
that Hindu joint family still exists 

——S. 66 (l)—Question of law—Whe- 
tber Income-tax Officer is justified in in¬ 
creasing estimate of annual value of cer¬ 
tain property, merely on finding as to 

cost of erection or buildings thereon is 
question of law 1R7 

Insolvency AO * 

fn^ 73 ath , 0{ debtor du rmg prooeed- 

r nCy_Debtor can 9tm he 

declared insolvent 

Interest 


o Bn Negotiable Instruments Act ( 1881 ) 

L ?“? OCUmeDfc ’ ba8is of Pro-note, held 
not to be pro note-3. 60 does not apply 
No notice claiming interest—Plaintiff 
is not entitled to any interest 6166 

Usurious Loans Aot (1918), S. 3 — 

Jom P « r °IS- CODfcra0fc t0 be unconscionable 
wine thing unconscionable in original 
a.al ragB mut ba proved - That £ 



Interest 

exceeds enormously original sum ad¬ 
vanced is no ground to hoi 1 contract un¬ 
conscionable — Compound interest when 
proper, explained 2526 

Interpretation of Statute* 

*-General word following particular 

and specific words of same nature may 
take its meaning from them and may be 
presumed to be restricted to same genus 
as those words 2396 

Jurisdiction 

-Civil and Revenue—Punjab Tenancy 

Act (1887), S. 77—Suit for damages for 
wrongful seizure of produce by landlord 
is not excluded from civil Court’s juris¬ 
diction 494 

-Jurisdiction has to he determined 

primarily on suit as framed 676 

Land Acquisition Act (1 of 1894) 

" S. 30—Apportionment—Land leased 
in perpetuity — Court in apportioning 
compensation awarded should determine 
respective interests on lessor and lessee 
and apportion compensation according to 
interests 

Landlord and Tenant V ' 

Adverse possession— Proof — Mere 
non-payment of rent is not sufficient 586a 
Adverse possession—Mere assertion 
of adverse title does not give rise to 
adverse possession unless accompanied 
by change in money payment — Per 
Bhide, J .—Assertion of adverse title ter¬ 
minates tenancy at the end of the year— 
Punjab Tenancy Act, S. 36 586i 

—Rate of rent to he charged for period 
of holding over after notice to quit is 
within Courts discretion 07 * 

Legal Practitioner ^ J 

R >R ht 9 and duties—Extent of pri 
vilege—Counsel's privilege does not ex 
tend to stating his instructions, when 
these instructions involve attack on 
dignity of Court (PR) c n9 . 

Legal Practitioner* Act (18 of 1879) ^ 

ri~R S ' p 7 ^ efcte , rS • Pat00fc (Lahore) 
LL 8 -Professional misconduct calling 

for disciplinary action illustrated 
Letter. Patent (Lahore) 084 

A-~ P . r - 0feS9i0DttI raisc °n-Iuot call. 
7 ^ 7 p dl,< S ,nary . aot, ? u Castrated - 
LSu«oT tltlOD0r3 Act (1879 >. S - 13 584 

Plea — Insertion of dead husband**, 
name as defendant does not save Hmit a 
tion against widow who is not impleaded 

Limitation Act (9of 1908) 592a 

—S. 5-Time during which memoran 
dum of appeal remained in appellate 


2S 
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Limitation Act 

Court, through mistake of Court, held 
should be excluded iu calculating period 
of limitation under special circumstances 

183a 

S 6—Punjab—Father's sale without 
necessity—One minor son alive on date 
of sale and another born after sale—Time 
runs from date of cessation of elder son’s 
minority and both sons can sue to set 
aside that sale 605 

* - Ss. 6 and 8 — Omission by pre¬ 

sumptive reversioners to challenge ali¬ 
enation does not deprive right of other 
reversioners to attack transaction—Hindu 
law—Reversioner 39 

* -S 14 (2)--Execution application is 

not excluded 531a 

# — S. 19 — Registration Act (1908), 

Ss. 17 an 1 49—"Declare”implies declara¬ 
tion of will and not mere statement of 
fact—Document purporting to be a mort¬ 
gage deed, and containing recital as to 
existence of prior existing mortgage is 
admissible in evidence as acknowledg¬ 
ment although not registered 592c 

-S 19 -Accaunts settled — Entry in 

plaintiff's account books that 3,000 rupia 
babat nuqsan deyne — Entry held ex¬ 
pressed definite promise to pay 470a 

- S. 19 — Agreement between same 

parties in another case to the effect be¬ 
cause there are dealings between us and 
there is dispute as to profit and loss in¬ 
curred by either side” eta. — Agreement 
could save limitation 470 b 

- S. 19 — Acknowledgment by one 

partner—There is presumption that each 
partner is entitled to sign acknowledg 
ment on behalf of firm in ordinary course 
of business 456 

- S. 19 — Suit lies on unconditional 

acknowledgment 400a 

❖ -S. 19 — Registration Act (1908), 

S. 17 (1) (b)— Document executed by 
mortgigor stating that some of mortgage 
debt was paid and land was to remain 
mortgaged for balance — Document held 
not to require registration but held only 
acknowledgment 154 

— S. 20—Writing need not show that 
payment was in nature of part payment 

212a 

-S. 22—Suit by one legal repre 

6entative —Other joined as plaintiff after 
limitation - Decree for share of former is 
not ba 1 — loint promisees 652b 

-S. 22 — Suit on pronote — Plaintiff 

impleading legal representative after 


rial 




Limitation Act 

period of limitation — Suit is barred — 
Bona fide mistake of plaintiff is immate- 

314 

Arts. 2 and 02 Option to bring 
suit for money received or for compen¬ 
sation— Plaintiff bringing suit for money 
received— Defendant cannot claim benefit 
of shorter per ol under Art. 2 17(2)6 

Art. 10 —Land in cultivating posses¬ 
sion of mortgagee is not capable of phy¬ 
sical possession being given — Time runs 
from date of registration 98 


- Arts. 11 and 120 — Decree-holder’s 

suit for declaration that alienation by 
ju fgment debtor is fraudulent after ad¬ 
verse order is governed by Art. 11— Suit 
by other creditors 19 governed by Art. 120 

5 i 6 

- Art. 11 — Suit by son9 in 1921 for 

possession of ancestral land attached and 
sold in execution of decree against father 
—Son’s objections to attachment and sale 
dismissed iu 1922— Suit held within time 

.4606 

- Arts. 62 and 97—4’ssuit against 

B withdrawn B executing mortgage in 
favour of C — C admitting liability for 
sum due from C suing B on mortgage, 
but his suit being dismissed —A suing B 
within three years of dismissal of C's 
suit against B-d's suit held within time 
as it was governed by Art. 97 and not by 
Limitation Act (1908), Art. 62 382 

- Art. 64 — Balance strack after going 

into accounts, is governed by Art. 64 

273a 

- Art. 97 — A's suit against B with¬ 
drawn —B executing mortgage in favour 
of C —C admitting liability for sum due 
from B — C suing B on mortgage, but hia 
suit being dismissed— A sumg B within 
three years of dismissal of C's suit against 
J 5 — A's suit held within time a9 it was 
governed by Art 97 and not by Limita¬ 
tion Act (1908). Art 6 i 382 

- Arts 106 and 120 — Suit for rendi¬ 
tion of accounts and for mesne profits is 

governed by Art. 106 and not by Art. 120 

ou 

* - Art 113—No date fixed for perfor¬ 

mance of contract - Terminus a quo is 
date when plaintiff has notice of refusal 
of performance 

# - 4 rt. 113—Compromise One party 

agreeing to give otmer pvrty some 26 
bighas from his Uni — Lanl not being 
seleotei, contract is of executory nature 
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Limitation Act 

anii Art. 113 applies and not Limitation 
Act (1908). Art. 144 24c 

- Art. 115 — Breach of contract em¬ 
bodying promise to pay time-tairred debt 
—Suit for its recovery i9 covered by Art. 
115 — Plaintiff cannot fall hick on ori¬ 
ginal cause of action—Cont ract Act ( 1 872), 

S. t2 21.C 

- Art. 116 — Limitation for personal 

decree in mortgage suit—Terminus a quo 
isduteof mortgage 5y26 

- A*t$ 120 and 106 — Suit for rendi¬ 
tion of accounts an 1 for mesne profits is 
governed by Art. 106 and not by Art. 120 

519 

■ Arts. 120 and 11 — Decree-holder’s 
suit for declaration that alienation by 
judgment-debtor 19 fraudulent after ad- 
verse order is governed by Art. 11 — Suit 
by other creditors is governed by Art. 120 

516 

Art. 120 — Declaration suit by co- 
eharer in possession within six years 
when he is tried to be ousted is not bar- 

red , 81a 

r T" Arts 144 and 120 Suit for eject- 
ment of non-proprietor in Punjab from 
bis Bite is governed by Art. 144 and not 
by Art. 120 47 

——Art. 144 Ancestral property for¬ 
feited by Government and sold at public 
auction Suit for possession by rever¬ 
sioner against purchaser is governed by 
Art. 144 and not by p QD j a b Limitation 
(Customs) Act (1920) 45a 

Arts. 144 and 113—Compromise— 
Une party agreeing to give other party 

some 26 bighas from hie land-Land not 
being selected, contract is of executory 
nature and Art. 113 applies and not 
Limitation Act, Art. 144 24c 

Art 166- Civil P C. (1908), O. 41, 
a. l Counsel presenting appeal—Power 
of attorney without counsel's name but 
r -counsel and appellant— Defeot 

rectified by counsel bat after limitation 
for filing appeal- Appeal is filed within 
I 1 ™ 6 I q. t 

* - Art. 164 - Words "„ h6r6 

nions for first hearing coq. 

noticed — ~ DtsfeDdan <i having due 
notice of suit intentionally neglecting to 

ascertain dates of hearing of suit a J its 

transfer to another Court and allowing 

deoree to be passed ex parte — Art. 164 

does not apply to his case 539 ^ 

Art. 164 — Application to set aside 


Limitation Act 

ex parte insolvency order, being under 
O. 9, R. 13, is governed by Art. I(>4 522 

- Art. 166 — Auction sale in execution 

ordered for 5th May — Report called for 
7th May — Presiding officer siguiDg last 
bi'l on 5th May — Judgment-debtor's ap¬ 
plication of 5th June to set aside sale 
held within time — Civil P. C. (1908), 
O 21, R. 84 525 

Mahomedm Law 

-Divorce—Deed of divorce not writ¬ 
ten in usual and customary form showing 
name of writer and person addressed does 
not constitute valid pronouncement of 
divorce unless it can be comprehended 
and read and unless it is written with 
intention of its operating as pronounce¬ 
ment of divorce 498 

-Gift—Delivery of possession to pro¬ 
per guardian of minor is necessary 316a 
-Gift —Mere fact that donee is des¬ 
cribed as adopted son will not invalidate 
gift otherwise valid 3166 

-Gift—Gift in raarz-ul.maut— Proof 

of invalidity — Necessary conditions 
stated 229 

-Guardianship—Guardians and Wards 

Act (i8S0), S. 17—Law laying down 
that guardian cannot be appointed in 
certain cases — Court cannot disregard 
law even in interest of minor 493 

-Marriage—Option of puberty—Girl 

aged 16 years 8 months suing to exercise 
option of puberty— Defendant failing to 
prove her knowledge of right to exeroise 
option of puberty at any time before suit 
Suit should be decreed 449 

Marriage —Validity—A girl under 
fifteen is competent to enter into mar¬ 
riage contract if she has attained puberty 

280a 

-Marriage—Validity—Terms "void" 

and 'invalid" as applied to Mahomedan 
marriage explained 2806 

; Marriage— Validity—Girl entering 
into marriage contract when not com¬ 
petent to do so as not having attained 
puberty—Marriage is at most invalid 28Co 
Marriage — Ante nuptial agreement 
that wife would be entitled to separate 
maintenance in case dissension or rela¬ 
tions becoming bad is valid 65(2) 

"* ~ Wakf — Some worshippers can 
maintain suit against trespasser for pos¬ 
session of trust property 394 ( 2 ) 

— Wakf—Denial of wakf anl setting 
adverse personal claim, render muttawali 
unfit to continue in office 35 ^ 


30 

Master and Servant 


? Contract of service—Stipulation for 

increment on some future date with re. 
trospective effect — Servico3 dispensed 
with before due date of increment—Ser. 
vant is not entitled to enhance! rate of 
Pay in lieu of one month’s notice G02(l)a 
"* Master s right to dispense with 
servant’s services is not affected by the 
latter's prospective future promotion 

M . 602(1)6 

Maxims 

Nemo allegans turpitudinem suam 

audiendue est In pari delicto potior esl 

conditio possidentis —No conflict exists 

between these two maxims — Principles 

and applicability of, stated (FB) 503a 
Mortgage 

Keeping alive—Prior mortgagee pur¬ 
chasing portion of house mortgaged to 
him and releasing remaining portion 
from liability of debt due to him — 
Charge on portion not expressly released 
is kept alive being for his benefit—Trans¬ 
fer of Property Act (1882), Ss. 75 and 
101 237a 

Rights of mortgagee — Recovery of 
mortgage debt can be done from any por¬ 
tion of property mortgaged 2376 

Motor Vehicles Act (8 of 1914) 

S. Id—If no indication that demand 
was male by police to produce license, 
accused cinnot be convicted under S. 16 

363a 

Negotiable Instruments Act (26 of 1881) 

Ss. i anf j 80—Act does not apply 
to hundis 582c 

* *5. 5—Shajog hundi is not equiva¬ 

lent to hundi payable to bearer — It 
should nob be paid by drawer unless en¬ 
dorse 1 — Hundi ?12a 

-S. 48—Oral assignment of pro note 

in Punjib is valid 30(2)c 

S. 78 — Holder of promissory note 
can realize debt even where considera¬ 
tion had come from firm of which holder 
was member 620c 

* - S. 80—Document, basis of pro-note, 

held not to bo pro note—S. 80 does not 
apply— No notice claiming interest— 
Plaintiff is not entitled to any interosfc 
— Interest 6166 

** — Ss. 80 and 1—Act does not apply 
to hundis 582c 

- S. 80—Pro-note— Rate of interest 

not mentioned—Court's award at 1 par 
cent per mensem is illegal 30(2)6 

Oalhs Act (10 of 1873) 

-S. 9—Offer to be hound by oath of 
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Oaths Act 


the party need not be necessarily made 


by party personally—Ifc can bo made by 
his duly authorized agent—Civil P C 
O. 3. R. 2 * 41 4 

11 Party’s rofusal to take parti¬ 
cular form of oath does not falsify his 
case 25 

Occupancy right 

Mutation of occupancy rights in 
favour of stranger claiming to be adopted 
son Landlord attesting mutation — 
Occupancy rights held not create! — Ad¬ 
mission being based on erroneous state 
of affairs could not bind landlord or hi3 
successors—Evidence Aet (1872), S. 18 

651 

Partition 

-Valuation — Court fees Act (7 of 

1870), S. 7 (4) (b) and Sch. 2, Art. 17— 
Cosharer filing suit for partition while 
in possession of part—S. 7 (4) (b) applies 
and Sch. 2, Art. 17 42la 

-Decree— Partition should be done 

having regard to possession of parties 1276 

Partnership 

-Loan by partner to partnership in 

excess of hi9 contribution— Partner has 
right to interest on such loan 389 

Party wall 

-Party wall up to second storey 

Plaintiff building third storey wall with¬ 
out defendant's consent—Neither party 
can use it without consent of the other 

48(1) 

Penal Code (45 of 1860) 

- S. 2L—Criminal P. C. (1898), S. 2G0 

— Summary procedure is inappropriate 
in case of Government servants—Station 
Superintendent appointed by Munici¬ 
pality i9 public servant—Punjab Munici¬ 
pal Act (1911), S. 19—Penal Code (1SG0), 
S. 21 188a 

- S. 84—Plea of insanity—Mere fact 

that accused committed unusual acts in 
the past does not lead to inference of in¬ 
sanity ' 260 

- S. 84—Who is not insane explained 

11a 

-Ss. 96 and 300—Plea of self defence 

can be raised in appeal GO6a 

# -S. Ill— Abetment roust be "com¬ 
plete apart from presence 48?a 

* - Ss. 124-/1 and 153 .A— Interpreta¬ 

tion of speech is question of law and 
High Court can interfere in revision — 
Criminal P. C. (1898), S. 439 (5) 5536 

- S. 124 -A — Speech as whole not 

calculated to bring Government into 

hatred or contempt does not come under 
S. 124-A 559<5 
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Penal Code 

- Ss. 149, 391 and 396 — Unlawful 

assembly responsible for murder It is 
sufficient that member of such assembly 
knew that murder would be likely to be 
committed in prosecution of common 
object ( Obiter) 367a 

- S. 153 A— Words having inten¬ 
tion to promoting or attempting to pro¬ 
mote feelings of enmity or hatred Facts 
and circumstances of time are admissible 
as evidence of intention (SB) 99 

- S. 193 — Criminal P. C. (1898), 

S. 476 — Person making contradictory 
statements—Reverting to truth in later 
statement—He should not be prosecuted 
for perjury 307 

-S. 193, Expl. 2- Criminal P. C., 

S. 164—Statement under S. 164 is not 
evidence in stage of judicial proceedings 
within the meaning of Expl. 2, S. 198 

254(1) 

-S. 211—"Charge," significance ex¬ 
plained 246a 

--S. 211—No per 9 >n should be pro¬ 
ceeded against for making false oharge 
under S. 211 unless he is given opportu¬ 
nity to substantiate his allegations — 
Criminal P. C. (1898), S. 476 2465 

*- S. 224—Criminal Law Amendment 

Act (1908), S. 17 (1) and (2) — People 
asked to join Congress.—Boycott of Bri¬ 
tish Goods preached—Civil disobedience 
promoted—Speaker is not guilty under 
S. 17 (l) or (2)—Speaker however resist¬ 
ing being apprehended is guilty under 
Penal Code (i860), S. 224 615 (2) 


Ss. 224 and 225 Accused appre¬ 
hended in connexion with murder by 
persons within whose view offence had 
not been committed — Charges under 
Ss. 224 and 225 are not maintainable 

. 263o 

v S. 228 Contempt—Statement by 
counsel before Full Benoh that his client 
does not wish matter to be argued before 
Benoh as constituted is deliberate insult 
to Court (FB) 485 

—S. 294-4—Criminal P. 0. Ss. 155 (b) 
and 196- District Magistrateacting under 
S. 155 (2) can ordor investigation into a 
case under S. 294 A, I. P. 0. 581a 

S. 294 -A Officers of an association 
can be liable 50 ^ o 

Ss. 299 and 302 — Attack on de¬ 
ceased with stioka — Several contusions 
on head of which first three fatal — 
Offence held to fall under S. 302 606o 


Penal Code 

-S. 300—Murder held not established 

—Accused held at most wa 3 accomplice 
for rape _609a 

-S. 300—Mere vulgar abuse is not 

grave and sudden provocation 369a 

-Ss. 300 and 302—Deceased, foul- 

mouthed old sardar, repeatedly abusing 
accused, calling him son of dog and strik¬ 
ing him on head—Accused making mur- 
derous attack on deceased without pre¬ 
meditation—Transportation for life held 
to be sufficient 3696 

-S. 300—Person plunging knife into 

vital part of„ body commits offence of 
murder 254(2)a 

- S. 300—"Intention” when can be 

presumed illustrated' 5a 

- S. 300, Excep. i—Mother behaving 

shamelessly in running away with her 
paramour—Paramour killed — Provoca¬ 
tion held not to bo “grave and sudden” 

4386 

- S. 300, Excep. 4—Accused must not 

have taken undue advantage or acted in 
oruel or unusual manner 6066 

- S. 302—To justify conviotion on ap¬ 
prover’s evidence it i 9 sufficient if corro¬ 
boration is merely circumstantial evi¬ 
dence of accused’s connexion with crime 
—Evidence Act, S 114, Illus. (b) 621 

-S. 302—Withholding of available 

evidence by prosecution, though likely to 
be treated as flaw in evidence, still each 
oase depends upon its facts—Criminal 
Trial, Duty of Prosecution 500a 

-S. 302 — Accused found guilty of 

murder—Immunity from capital punish¬ 
ment cannot be granted merely because 
he belongs to particular community 5006 
-S. 302—Accused ou upper storey in¬ 
flating fatal wound on deceased—Four 
or five other men hearing deceased '9 cries 
and going up—Accused infliotiDg woUDds 
on them—No questicn of panic arises 
which can be treated as extenuating oir- 
oumstance 500c 

S. 302—Intention is to be judged by 
result of act • 308a 

Ss. 302 and 304—Provocatiqn though 
not sufficient to reduoe guilt of accused to 
offence under S. 804 held sufficient ground 
for not sentencing him to death 302 
~ S, 802 —Woman held to have been 
rightly convicted under S, 309 (or com¬ 
mitting murder of child born to her 297 

-S. 302/149—Criminal P. O. (1898), 

S. 40J.—Accused only 17 years of age and 
committing oriine under influence ol 
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PenaI Code 

father ar rl elder brother—Case is fit one 
for exercise of power under S. 401 259 

‘ S. 302 —Murder premeditated and 
brutal No extenuating circumstances — 
Sentence should not be mitigated 245 
S . 302 Drunkenness, short of pro¬ 
ved incapacity to form intent necessary 
to constitute crime—Presumption about 
intent Rule as to, enunciated 244 

S. 302 Intention of accu c ed, in ah. 
sence of nirect evidence, can be gathered 
from established facts—Common inten- 
ticn to give merciless beating—Convic¬ 
tion under S. 302 with S. 34 held justi- 
fied ' 169 

~S. 302 Wife going to father’s house 
to inquire after his health, hat without 
husband’s permission--Husband anno\ed 
and murdering her—It is no provocation 

146 

“S. 302—Complainant armed and pro¬ 
voking conflict—No intention to kill— 
Proper sentence is transportation 5 b 
*— Ss. 304 and 325—Criminal P. C. 
(1896), S. 439—Accused. Jail Suierinten- 
dent, on being attacked with shoe by pri¬ 
soner thrusting wooden substance in his 
rectum resulting in prisoner’s death— 
Accused held guilty of offence under 
S. 304-11 and not S. 325, Penal Code- 
Sentence of rigorous imprisonment for 
one \ear held not inadequate 1996 

- S 304—Grave and sudden provoca¬ 
tion— Burden of proof is on accused 116 

- S. 304, Part 1— Right of private de¬ 
fence exceeded—Culpable homicide not 
amounting to murder — Transportation 
for life of accused reduced to rigorous 
imprisonment for ten years—Criminal 
trial, Sentence 344 

- Ss. 304, Part 1 and 302—Sudden 

quarrel and fight with winnowing instru¬ 
ments with which assailants were then 
working — Death — Offence is under 
S. 304, Parti , 3 

- S. 304, Part 2—No intention to 

commit murder—Case held to fall under 
Part 2, S. 304 372 

- S. 304 -A —Overloading lorry is not 

rash and negligent act within S. 304-A 

306 

S 335—Accused believing his wife 


unfaithful severed her ear — Magistrate 
fining Rs. 1,000 — Accused poor— Sen¬ 
tence of fine without! imprisonment held 
to be inadequate 194 

- S. 360 —Girl of 15 kidnapped— Girl 

consenting—Accused 21 yearB old—Sen- 


P enal Code 

ter ce ol four years rigorous imprisonment 
was reduced to two years — Criminal 
Trial. Sentence 203c 

Ss. 366 and 3f 8 — Charges of kid¬ 
napping ard w ror gful confinement—Joint 
trial at first butsepirate trials subse¬ 
quently Defect i9 cured and trial is 
le S al ^ 203 a 

“ S- £66 A— Ferscn committing illicit 
intercourse with girl will not be permit¬ 
ted to plead that he bona fide believed 
her to 1 e over prescribe age, if in fact 
she is below th*t age 5£5a 

“ S 366.d —Woman with whom illicit 
intercourse is commited need not be mar¬ 
ried wom«n 555 b 

-S. 367—Sodomy—Absence of early 

medical examination presents unsatis¬ 
factory nature of prosecution case 345a. 

- S 376— Criminal Tr ial—Sentence— 

Enhancement of, in case of rape, from 
three to five years 4836 

- Ss. 391, 396 and 149—Unlawful as¬ 
sembly responsible for rounder — It is 
sufficient that members of such assembly 
knew* that murder would be likely to be 
committed in prosecution of common 
object (Ob ter) 367a 

^- S. 401 — Mere fact that accused 

were found to la\e received stolen pro 
perty fre m gaDg is not sufficient to con¬ 
vict them under S *01 486a 

- Ss. 401 an d 457—Being member of 

gang associated for purpose of committ¬ 
ing burglaries is different frem actually 
taking part in them - Generally coi cur¬ 
rent sentences should be given though 
consecutive sentences are legal 2986 

-S. 401—Dictum to police—Police 

should proceed with substantive cases 
and leave gaDg case a'one 298a 

*-S 411 — Five thefts — No proof 

that proceeds of each theft were received 
on different occasions — Convictions on 
five chalans is not legal 615(l)a 

&& -S 414 — Word "believe” is much 

stronger than "suspect”—European sol¬ 
diers giving stolen jewelry to accused lor 
sale—Jewelry feing such as is usually 
worn by Indian females—Accused could 
not be said to believe or to have reason 
to believe that jewelry was stolen 434 

- Ss. 457 and 401 —Being member of 

gaDg associated for purpose of committ¬ 
ing burglaiies is different from actually 
taking pait in them—Generally concur¬ 
rent sentences should be given though 
consecutive sentences are legal 2986 
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Penal Code 

- S. 4;.7—Burglary is serious offence 

and deserves deterrent punishment 
Criminal trial, sentence 258a 

-S. 467—Handwriting expert — Con¬ 
viction cannot be sustained merely on his 
evHfnre 490(1) 

**- S. 494 —Hindu male marrying 

Christian woman in England Second 
marriage in Hindu form in India—No 
begarny is committed 116a 

# - S . 504 — Provocation of complai¬ 

nant is not essential — Intentional use 
of provocative and abusive language is 
enough 4S0 

Pleadings 

* -Slight variance between pleadings 

and proof is not fatal to suit when it 
does not relate to integral part of action 

570 

-Civil P. C. (1908), 0. 6, R. 17- 

Major suiDg as minor — Failure to sign 
plaint after mistake known is immaterial 

322c 

-Want of verification does not make 

pleadings void—It merely amounts to ir¬ 
regularity not affecting merits of case— 
Civil P. C. (1908), O. 6, R. 17 286 

Possession 

--Presumption is that it was lawful at 

inception 68 

Practice 

-Abandonment—In lower appellate 

Court counsel abandoning mixed issues 
of law, custom and fact — Those issues 
oannot be ro agitated on second appeal 343 

Appeal —lurisdiction — Civil P. C. 
(1908), Ss. 104 and 115 — Plaint under¬ 
valued—Suit decreed by Second Class 
Sub-Judge On appeal to lower appellate 
Court objection regarding valuation raised 
Plaintiff making up deficiency in court- 
fee—Objection raised that suit as pro¬ 
perly valued was not within jurisdiction 
of Second Class Sub-Judge — Lower ap¬ 
pellate Court accepting objection and re- 
manding suit to First Class Sub-Judge 
for retrial Order of remand held not 
appealable but appeal could be treated as 
revision—Remand order held not correct 
and lower appellate Court should try 
suit on merits 53 q 

** High Courfc _ Fall Benoh _ [jiti 
gant has no say in selection of Judges 

who are to constitute Bench (FB} 502 c 

——New case—Customary right or im¬ 
plied dedication cannot be allowed to be 
set np m second appeal 2566 

-New plea—Civil P. G. (1908), S. 96 


Practice 

— Ground not raised in trial Court nor 
in memo of appeil cannot be raised for 
first time during arguments in fust ap¬ 
peal 44 46 

-New Plea—Point not taken in lower 

Courts nor taken when case remanded 
Such Dew point was not allowed to be 
taken for the first time in High Courfc 

2746 

-Pleadings —See PLEADINGS 

-Relief — Pleadings should not he 

strictly construed so a9 to exclude relief 
allowable from facts proved and consis¬ 
tent with facts pleaded (FB) 4016 

-Second Appeal—New ground cannot 

be raided 518a 

Pre emption 

-Suit for—Custom of pre-emption 

exists in Mahallas Turabrian and Pir- 
zadgan in town of Sonepat 608 

Principal and Agent 

-Suit for accounts by principal—Pre- 

limimry decree directing plaintiff to 
apply for appointment of commissioner 
for taking accounts—Subsequent amend¬ 
ment that on plaintiff failing to apply 
by certain date defendant may apply or 
Court may take steps on its own initia¬ 
tive is not competent in law—Civil P. C. 
(19(H) O. 6, K. 17 619 

-Power of attorney — Agent authori¬ 
zed to conduct litigation and to engage 
pleader—Though no speci6c authority 
given to 61e appeal, agent has authority 
to conduct litigation in appellate Court 

430 

-Agent cannot settle transaction of 

sale and purchase before due date of 
settlement of accounts 393 

*-Contraot taken by A from military 

authorities and according to rules money 
deposited in reorgoized Bank by way of 
security — Bank going into liquidation 
and amount deposited lost by A —Bank 
held to be agent to military authorities 
and liable to make up the loss—Contraot 
Aot (1872). S. 182 34 

Priiona Act (9 of 1894) 

~Ss. 3 1 fo 33—Police should ordi¬ 
narily allow legal adviser to see accuse 1 
person and allow his relatives to supply 
him food and clothing 13 

S. 40 * Persons ” mean all per- 

5S»* 390a 

S. 40 Courts have no jurisdic¬ 
tion to see whether Jail Superintendent 
has or has not observed provisions of 
s - 40 8906 
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Provincial Insolvency Act (5 of 1920) 

“Ss. 4 and 54 — Debtor petitioner — 
Existence of debt (even mortgage debt) 
can be determined 620 (1) 

^ S. 6 Acts of insolvency — Notice 
of suspension must relate to all the cre¬ 
ditors 643(2)c 

S. 6 (d) (iii)—Action of debtor in 
concealing himself to avoid arrest in exe¬ 
cution of decree obtained by creditor 
amounts to act of insolvency 28c 

^ S. 6 (g) Notice of suspension of 
payment Mere intimation of inability 
to pay does not ordinarily amount to 
notice of suspension though if coupled 
with other circumstances it may so 
amount 643 (2 )a 

^ S. 13 (2) —Responsibility lies with 
the petitioning creditors to clearly allege 
and prove debtor s act of insolvency 
.. 643 (2)6 

^ S$. 17, 2 and 28 — Receiver's 

power to sell son’s interests is not affec¬ 
ted by insolvent father's death 1516 
*$. 17 Creditor’s application for ad¬ 
judication refused—Appeal from order — 
Death of debtor pending appeal—Appeal 
abates and legal representatives cannot 
be brought on record 121(1) 

- S. 25, Sch. 1—Order refusing per¬ 
mission to verify petition and dismiss¬ 
ing same is appealable 28a 

* S. 28—Father insolvent—Receiver 
has power to sell even son’s interest in 
joint family property — Hindu law, 
alienation, father 151a 

- S. 28 —G selling property to S and 

depositing price with him for payment 
to certain creditors including 72 — G ad¬ 
judged insolvent on which date R alone 
was not paid—Official Receiver claiming 
that money, but R contending that trust 
was created in his favour and that he 
alone was entitled to it—Deed by which 
deposit was made reciting that G “ will 
have all his creditors paid off by said 
vendee and get hirn receipts from them” 
—No trust is created in favour of R 
Money remaining in deposit is available 
for distribution among G's creditors 66 

- Ss. 33 and 78 — No formal order 

proving debt9 nor any proceedings which^ 
can be regarded as tantamount to such 
order-*-Debfc is not proved and S. 78 does 
not apply 173 

- S . 44—Refusal of application of dis¬ 
charge does not bar fresh application 478 

- S. 47—Secured creditor can proceel 

only under S. 47 846 


Provincial In solven cy Act 

7 7^' ^2—Application under S. 52 by 
interim receiver is competent 471a 
“ S. 5 j 3. 52 contemplates presenta¬ 
tion of application as soon as petition is 
admitted • 47 ^ 

Ss. 53 and 54—Insolvent effecting 
mortgage in favour of third person to 
make payment to creditors—Only small 
portion of consideration paid to creditors 
Rest found fictitious—Whole mortgage 
is void Case falls under S. 53 and not 
under S 54 455 

S. 54—Intention of transferor and 
not of transferee is material—Transfer 
under threat of suit cannot be annulled 

381 

-S. 54—Insolvent’s preference to one 

creditor in transfer of his property—In¬ 
tention of debtor is dominant factor in 
deciding whether transaction i3 void — 
Onus of proving such intention on whom 
placed explained 321 

-Ss. 59 and 68—Sale by Official Re¬ 
ceiver at his office cannot be cancelled 
merely because it was not held on spot— 
Rules of Civil Procelure Code do not 
apply-Official Receiver can deal with 
property vested in him, but his acts are 
subject to control of Court—Insolvent 
should move Court under S 63 within 
21 days of act complained of 320 

- S. 69—Insolvency Court has inherent 

jurisdiction to rectify receiver's orders 

84a 

- S. 75 (I)—Order refusing to restore 

appeal is appealable 248a 

- Ss. 78 and 33—No formal order 

proving debts nor any proceedings which 
can be regarded as tantamount to such 
order—Debt is not proved and S. 78 doe3 
not apply 173 

Punjab Alienation of Land Act (13 of 1900) 

❖❖-S. 6—Benamidar—Suit by osten¬ 

sible mortgagee (member of agricultural 
tribe) against beneficiary (not member of 
tribe) to recover possession — I3enami 
mortgage taken to evade provisions of 
Alienation of Land Act—Still beneficiary 
can show real nature of transaction 

(FB) 5036 

-S. 6—Alienation by agriculturist in 

favour of non-agriculturist is not void 
ab initio (FB) 503c 

- Ss. 6 and 17—Further advance on 

security of mortgaged land on same con¬ 
ditions is not new mortgage—Transfer of 
Property Act (1882), Ss. 58 and 100 

(FB) 465 
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Punjab Alienation of Land Act 

-Ss. 8 (2) and 9 (2) (3)—Mortgage by 

A in favour of B—A to remain in posses¬ 
sion and pay interest by instalments—No 
period fixed for redemption, but A could 
redeem in Chet of every year—Mortgage 
subsequently discovered to be in contra¬ 
vention of the Act—Modification of term 
refused by B —Suit by B for principal 
and interest—Held mortgage was to be 
determined on terms excluding those as 
to security of land—Mortgage held to be 
not void, hut simpleonecarryingpersonal 
covenant to pay—Transfer of Property 
Act (1882), S. 68 (a) 630 

- S . 15—Plea, that property being of 

agriculturist cannot be sold, cannot be 
raised for first time in executing Court 

529 

Punjab Colonization of Government Act (5 
of 1912) 

- Ss. 10 and 15—Right to purchase 

land acquired by tenant obtaining grant 
of land as sufaid-posh—First instalment 
paid by him and the remaining od his 
death by his widows—Widows held to 
have only life estate 144 

- S. 19 — S. 19 does not invalidate 

agreement to purchase rights in land in 
colony in partnership or jointly before 

tenancy rights have been granted to any 

of contracting party 32a 

S. 21 (a) and ( b) (a3 amended by 
Act 3 of 1920)— G allotted certain land 
on Gogera Branch in 1893—Four years 
later G dying and land transferred to T, 
widow of G—T subsequently recordel as 
oooupanoy tenant — T acquired these 
rights as representative of G and succes- 
siou devolves under S. 21 (h)—Conse¬ 
quently step-son of G was not reversioner 
and could not sue as snob 627 

S. 21 (a) and (6)— S. 21 (a) applies 
where original grantee is woman while 
S. 21 (b) governs succession where widow 
sucoeeds original tenant 412 

Punjab Court* Act (6 of 1918) 

“7 s - Daughters suing to set aside 
their widowed mother’s alienation for 
want of legal necessity—No evidence re¬ 
garding custom as to daughter’s right to 
sue mother Decision given regarding 
plaintiff's locus standi to sue—No certify 
oate is necessary to raise same question in 
second appeal 473a 

S - 41—Second appeal—Conclusion of 
Ipwer appellate Court not based oh con¬ 
sideration of evidence—Certificate is not 

■necessary ... , 463 (2)a 


Punjab Courts Act 

-s. 41 — Appeal held maintainable 

without certificate under S. 41 3976 

- S . 41—District Judge’s finding on 

remanded issue as to custom can be chal¬ 
lenged in second appeal 274c 

- S. 41 (3) — Certificate held unneces¬ 
sary 61c 

- S. 44 — Decree-holder A taking out 

execution of decree against B obtained at 
X—B's son C instituting suit at Y as to 
declaration of title to property attached 
and applying for injunction to stay sale— 
Y Court nob staying sale but only issuing 
injunction directing X Court not co con¬ 
firm it — Order not complied with by X 
Court —X Court held to have acted with¬ 
out jurisdiction — Civil P. C. (1908), 

S. 115 515 

Punjab Court of Ward* Act (2 of 1903) 

- Ss. 2 (3) and 5 (2) (d)— Order under 

S. 5(2)(d) is final 626 

-Ss. 9 and 16 — Provisions of S. 16 

are to he applied strictly 62a 

Punjab District Board {Tax Validating Act 
1927) 

-Tax Validating Act is not ultra vires 

—Government of India Act, S. 80-A (l) 
and (3) 87a 

Punjab Excise Act (1 of 1914) 

- S. 61 (1) (a) — Prosecution witness 

stating that packets produced in Court 
were same a9 found on person of accused 
—Defence not shaking credit of witness 
—Accused is guilty 10a 

S. 61 (1) (a) — Sentence of eight 
months held to he severe 106 

Punjab Land Revenue Act (17 of 1887) 

S. 44 — Consistent entries in jama- 
bandi from 1851 cannot be rebutted by 

entry in muafi register in 1856 and hy 

settlement order 513a 

S. 44 — Presumption of correctness 
attaches to recent revenue records 278 

- Ss. 158 (1) and (2), Cls. 17 and 18- 

Partition made by Revenue Officer—Civil 
Court cannot entertain suit for declaration 
that certain land is joint property of parties 
Complaint that minor’s interests were 
not properly represented before Revenue 
Officer should be tried by such officer — 
Civil Court has no jurisdiction 236 

Punjab Limitation Custom Act (1 of 1920) 
——Rights aoorued before Aot are not 
affeoted by it 330a 

- Limitation Aot (1908), Art. 144 — 
Ancestral property forfeited by Govern¬ 
ment and sold at publio auotion—Suit for 
possession by reversioner against the 
purchaser is governed by Art. 144 and 
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Punjab Limitation Custom Act 

not by Punjab Limitation (Customs) Act 


45a 

S. 7 and Art. 2 (6)— Declaratory de¬ 
cree as to invalidity of alienation ob¬ 
tained Subsequent adoption or appoint¬ 
ment of heir set up as defence to suit for 
possession Suit does not become incom¬ 
petent by reason of failure to set aside 
adoption or appointment 17(2ja 

-Art. 4 Suit by reversioner for pos¬ 
sesion Defendant in possession of suit 
land a9 adopted son — Mutation in his 
name within reversioner’s knowledge — 
Art. 4 held to be applicable to such ca c e 
« . 457 

Punjab Municipal Act (3 of 1911) 

S. 13 (3) — S. 13 (3) applies to more 

than one outgoing member 26 

-S. 19—Criminal P. C. (1898), S. 260 

Summary procedure is inappropriate in 
case of Government servants — Station 
Superintendent appointed by Munici¬ 
pality is public servant — Penal Code, 
S.21 188a 

-S.9 189 and 195 — S. 195 does not 

apply to case of re-erectioh of building 

5976 

-S 193—Word “absolutely” does not 

qualify “refuse to sanction” 59a 

-S 193 — Committee can refuse per¬ 
mission to build in cape of dispute as to 
title to land between Committee and ap¬ 
plicant 596 

— S 193—Refusal of sanction to build 
if ultra vires or arbitrary or capricious 
civil Court can give relief to person ag¬ 
grieved 59c 

- Ss. 195 and 225 (l) (b) — Notice 

under S. 195 — Party aggrieved by, can 
sue in civil Court 597a 

- S 220 -Applicability—Where S. 195 

does not apply, Municipal Committee is 
not entitled to demolish structure under 
S. 220 597c 

- S 228 — Suit by Secretary of Noti¬ 
fied Area Committee on strength of reso¬ 
lution delegating power to him to decide 
whether suit against a person 6hall or 
shall not be brought is bal as brought by 
him without reference to committee — 
Subsequent ratification by committee is 
bad 3886 

Punjab Sikh Gurudwaraf Act (8 of 1925) 

- Ss. 3 (1), 28 and 30 — Institution 

proclaimed as Gurudwar—List under S. 3 
filed claiming proprietorship in certain 
area—Proceedings under S. 28 for posses¬ 
sion of that area—Area in name of occu- 


Punjab Sikh Gurudwaras Act 

pancy tenant and proceedings resisted by 
him Such tenant held could not be dis¬ 
possessed in such circumstances 303 

Ss 5 and 6 — S. 6 deals with com¬ 
pensation payable for unlawful removal 
of ollice holder — Claim for participation 
of ofierings before shrine by non office- 
holder must he made under S. 5—Persons 
held to be not office holders within S 6 

41 

Ss. 6 and 22 (4)—Compensation to 
be awarded to ex-Mahant —Measure of 
enunciated 5996 

S. 16 (2) (l)—Tank existing between 
two buildings erected to memory of first 
and second Gurus must be regarded as 
part of Gurdwara and falls within S. 16, 
sub.S. 2 (1) 451 

-S. 18 (a)—Onus of showing that 

property belongs to him is on office¬ 
holder asserting ownership of it 147 

-S. 18 (q) —Person claiming property 

as heir of office holder must prove that it 
is his personal property 150 

-S. 22 (4) - Outgoing Mahant is en¬ 
titled to allowance which would enable 
him to maintain himself with comfort 
and dignity 599a 

-S. 37 -Person, though not party to 

proceedings before tribunal is bound by 
compromise between parties before it 

125 

Punjab Tenancy Act f 16 of 1887) 

-Ss. 4 (17), 36 and 44—Tenancy does 

not determine by mere lapse of time 

586c 

- S. 36—Agricultural land — Provi¬ 
sions of Punjab Tenancy Act apply — 
Transfer of Property Act (1882), S. 117 

5866 

- S. 36 — Landlord and Tenant—Ad¬ 
verse possession—Mere assertion of ad¬ 
verse title does not give rise to adverse 
possession unless accompanied by change 
in money payment—Per Bhide , J. —As¬ 
sertion of adverse title terminates ten¬ 
ancy at the end of the year 586 d 

- S. 77—Suit by occupancy tenant 

to realise his share of rents is triable by 
civil Court 595a 

- S. 77, Cl. (fc)—Occupancy tenant 

cannot be considered to he cosharer in 
estate or boiling within meaning of 
Cl. (k), S. 77 5956 

-S. 77—Part of claim triable by 

Revenue and part by civil Court—Plaint 
should be amended so as to bring claim 
within jurisdiction of either Court 595c 
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Punjab Tenancy Act 

-S. 77—Suit for damages for wrongful 

seizure of pro luce by Unllorl is not ex. 
clulei from civil Court’s jurisdiction — 
Jurislicti >n, Civil and Revenue 494 

-S. 77 (3)— Suit between landlord 

an l tenant arising out of lease is cogniz¬ 
able by Revenue Court and not by civil 
Courts 67a 

-Ss 77 (3) (g) and 50-3. 77 (3) does 

not apply to suit hy mortgagee in posses¬ 
sion unlawfully dispossessel 201 

-S. 77 (3) (A:)—Co-Jharer, as exclusive 

owner, suing another cosharer for value 
of tres9 cut by him —Suit is cognizable 
hv e vil C >urt 399 

Railways Act (9 of 1890) 

o'. 72— Risk-note H executed by 
plaintiff lost in course of suit—It should 
be eliminated from consideration and 
plaintiff nsed not prove wilful neglect on 
parr, of Railway Comoinv 1 J 6 c 

Registration Act 16 of 1908) 

^ Ss. 17 and 49—" Declare” implies 
declaration of will and not mere state¬ 
ment of fact— Document purporting to be 
a mortgage deed, an! containing recital 
as to existenca of prior existing mortgage 
is admissible in evidence as acknowledg¬ 
ment although not registered—Limita¬ 
tion Act (1903), S. 19 592c 

S. 17 (as amended) —Agreement to 
sell immovable property does not require 
registration even if executed before am¬ 
ending Aob 95 

5. 17—Referencs only made to com¬ 
promise in Court’s orler to effect “ hasab 
tasfiya ba hami ’ Terms of compromise 
are deemed to be embodied in order and 
do not require registration 24a 

* $. 17 (l) ( 6 )—Document executed 

by mortgagor stating that some of mort¬ 
gage debt was paid and land was to re¬ 
main mortgaged for balance—Document 
held not to retire registration but held 

only acknowledgment—Limitation Act 
(1903). S. 19 154 

St 17 (2) (u)—Evidence Act (1872), 
S 91 —Unregistered sale deed cannot be 
made basis of suit for speoifio perform¬ 
ance as if it were merely document creat¬ 
ing right to obtain another document 

c i 276a 

49— Agreement relating to im¬ 
movable property compulsorily registr¬ 
ant -Suit for damages for breach of ag. 
reement—Document is not admissible— 
Collat eral purpjse ” explained 655 
v A. 49 Instrument containing 


Regiitration Act 

two separateable contracts one dealing 
with immovable aDd other with move- 
able property—It is admissible for set¬ 
tling rights of parties qua movables 

515 

- S. 49—Unregistered deed can form 

basis of claim for return of money 4006 

-S 77 — Civil P. C (1903), O. 23. 

R. 1 (3)—Suits brought before and after 
the final order of the Registrar do not 
relate to the same 9ubject-matter 1386 

Religious Endowment 

- That thakurdwara was originally 

built out of public subscriptions is 
strong evidence in favour of dedication 

603a 

-Adverse acts of priests cannot alter 

real nature of property attached to tem¬ 
ple—Use of property as private property 
is immaterial 6036 

^ Dedication Om" — Significance 
explained 220b 

Revenue Record* 

-Entries in—Presumption—No gene¬ 
ral rule can be laid down—Effect to entry 
is to be given from the end of the year 

„ . . 586* 

Entries in Entry of assertion of 
adverse title — Residents of village are 
presumed to have notice of the assertion 
unless 9peoial reason for not knowing 
the adverse claim i9 shown — Eotry is 
relevant under Evidence Act (1872), S. 35 
p . .. ’ 586/ 

Kiwajiam 

Entry in, refers only to ancestral 
land *SQlli 

Sale of Goods Acl (3 of 1930) 

S. 42—Bale of dhoties purchased and 
resold—Afterwards bale found to be in¬ 
fested with white ants—Purchasers had 
enough time before purchase to examine 
goods—Goods deemed to be accepted — 
Notice to venlor that purchaser wanted 
damages given after 24 days-Delay was 
unreasonable and purchaser was respon¬ 
sible for loss—Contraott Act (1872;, S.. 13 

Sikh Gurudwarac Act (8 of 192S) 

—See Punjab Sikh Gurodwaras Act. 

Specific Performance 

Plaintiff has to prove that he was 
prepare 1 to perform bis part of contract 
as it really was 265 

Specific Relief Act (1 of 1877) 

S -9 Suit includes application in 
exeoution and no appeal lies from order 
in execution proceedings 40 
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Specific Relief Act 

- S. 42 — 1I1d<1u law — Alienation — 

Person suing alleging that alienation of 
ancestral property by father and uncle 
was made without any valid necessity 
can sue for possession — Suit for mere 
declaration is liable to be dismissed G36c 

- S. 42—Prior mortgagee of house in 

possession of portion of house sold to him 
can bring suit for declaration that charge 
in his favour in respect of portion sub. 
sists 237c 

-S. 42—Civil P. C. (1908), 0. 7, R. 11 

—Tenant in house — Plaintiff suing for 
declaration of ownership of house on 
basis of will — Defendant though Dot in 
possession of house obstructing plaintiff 
to realize rent from tenant — Suit for 
possession against defendant held not 
needed—Suit as presented held proper 97 

- S. £4 — Village graveyard reserved 

for use of community — One member of 
community can sue others who prevent 
its common use 423a 

- Ss. 51 and 55—Erection of chabutra 

on joint lane—Plaintiff deprived of his 
joint right—Injunction is justified 89 
btamp Act (2 of 1899) 

❖-S. 2 (5) (l) — Promissory note 

w ritten on hundi paper and attested but 
not made payable to bearer or to order is 
bond 22 

- S. 33 — Condition that person or 

oflicer concerned must be acting in per¬ 
formance of his function bolds good in 
every case (SB) 495c 

- S. 33—Registrar ordering produc¬ 
tion of document after it is registered 
and delivered to party is not acting in 
pei formance of his function—Reference 
to Collector is ultra vires, and also Col¬ 
lector's order on reference (SB) 495 d 

- S. 35—Suit on document alleged to 

be pro-note — Document found to be in¬ 
sufficiently stamped agreement Court 
should, before dismissing suit for not 
paying penalty, definitely find the nature 
of document and necessary penalty 


thereon 


616a 


S. 3 G—Document decided admissible 
by trial Court- Admissibility cannot be 
questioned in appeal 582a 

- S. oG—Partition suit—Final decree 

not stamped with judicial stamp though 
court fee stamp attached — Executing 
Court allowing execution—Decree having 
not been drawn up on the stamp paper 
was held not to be decree 249 

*-os. 5G and 57—Order by Collector 


* 


Stamp Act 

under S. 5G Financial Commissioner 
can interfere and also make reference 

(SR) 4956 

S 56 (l) — Power under S. 56 (1) 
can be exercised even before payment of 
stamp duty (SB) 495a 

** S. 60—Judge definite as to law ap¬ 
plicable — Reference canDot be made 
merely on ground of absence of authority 
of his High Court (SB) 172 

Sch. 1, Art. 3—True nature of docu¬ 
ment is to be decided with reference to 
contents and to intention of parties to be 
gathered therefrom — Deed held to be 
deed recording adoption within Art. 3 

— Deed. Construction ^ (SB) 118a 

* - Sch . ljArt. 3—"Recording” means 

committing to writing as authentic evi¬ 
dence cf matter having legal evidence— 
Recording of matter need not be con¬ 
temporaneous to matter (SB) 1186 

* - Arts.23 and 53—Document stating 

receipt of consideration in pait and re¬ 
ferring to sale as completed trarsaction 
is receipt and not conveyance (SB) 535 
Succession Act (39 of 1925) 

- Ss. 286 and 295 — S. 286 does not 

apply to District Judge; it is S. 295 that 
applies to him 48(2) 

Tort 

-Trespass—Graveyard reserved for 

common use of community— One mem¬ 
ber leasing it out for drying chillies, etc. 
—He commits trespass on person as 
much as on land 4236 

-Negligence—Contributory— Absence 

of excessive diligence is not contributory 
negligence 355a 

-Damages — Ono tenant-in common 

cannot maintain action in damages 
against his companion rnless there has 
been a destruction of particular goods or 
something equivalent to it—Co owner 

185a 

-Damages—One owner deriving from 

common property greater share of pro¬ 
fit than that to which he is entitled— 
He does not. commit tort against other 
owner—Co-owner 1856 

Transfer of Properly Act (4 of 1882) 

- S. 3—Notice— Attesting witness 

Knowledge of contents, when can bo 
fixed stated . 5666 

- S. 6—Applicability to Punjab Me¬ 
rely principles apply 518a 

— - S. 6— Rights are transferable in ab¬ 
sence of prohibition by law, custom or 
agreement 
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Transfer of Property Act 

- S. 53—Civil P. c. (1903), O. 21, 

R. 63—Suit under O. 21. R. 63 by 
vendee from judgment-debtor substan¬ 
tial portion of consideration found to be 
fraudulent— Whole transfer should be 
treated as fraudulent and voidable at 
instance of person adversely affected 1746 


- Ss . 58 and 100-Punjab • Alienation 

of Land Act (1601), Ss. 6 and 17—Fur-, 
fcher advance on security of mortgaged 
land on same conditions is not new 
mortgage ( r ^) 465 

*- S. oS-'In all .mortgages personal 


covenant to repay mortgage-money is 
ordinarily presumed—It may be express 
or implied — In case of usufructuary 
mortgage, only in absence of express co¬ 
venant to repay clear proof of implied 
covenant is required than is necessary in 
other cases 164 

- S. 68 (a) — Punjab Alienation of 

Land Act (1900), Ss. 8 (2) and 9 (2) (3) 
— Mortgage by A in favour of B—A to 
remain in possession and pay interest by 
instalments—No period fixed for redemp¬ 
tion but A could redeem in Chet of every 
year—Mortgage subsequently discovered 
to be in contravention of the Act—Modi¬ 
fication of term refused by B—Suit by B 
for principal and interest—Held mort¬ 
gage was to be determined on terms ex¬ 
cluding those as to security of land— 
Mortgage hold to be not void but simple 
one carrying personal covenant to pay 


63° 

Ss, 100 and 58—Punjab Alienation 
of Land Act (1801), Ss. 6 and 17—Fur- 
ther advance on security of mortgaged 
land on same conditions is not new 
mortgage (FB) 465 

“ Ss. 101 and 75 Mortgage—Keeping 
alive Prior mortgagee purchasing por¬ 
tion of house mortgaged to him and re¬ 
leasing remaining portion from liability 
of debt due to him— Charge on portion 
not expressly’ released is kept alive being 
for his benefit 237a 

——S. 101—Property mortgaged twice— 
Prior mortgagee buying it in execution of 
mcney decree Court ordering it to be 
sold subject to both incumbrances—Sale 
certificate mentioning only subsequent 
incumbrance—This omission merely can- 


Tran*fer of Properfy Act 

not raise presumption that prior mort¬ 
gagee gave up his charge on suit property 

56(2)6 

- S. Ill (g)—Notice to quit is not 

necessary when landlord's title is repu¬ 
diated by lessee 436 

-S. 117—Punjab Tenancy Act (1887), 

S. 36—Agricultural land—Provisions of 
Punjab Tenancy Act apply 5866 

Usurious Loans Act (10 of 1918) 

-S. 3—Court can go behind contract 

when it has reason to believe that in¬ 
terest is excessive and contract unfair 

252a 

-S. 3—To prove contract to be un- 

conscioi able something unconscionable in 
original dealings must be proved—That 
sum claimed exceeds enormously original 
sum advanced is do ground to hold con¬ 
tract unconscionable—Compound interest 
when proper explained—Interest 2525 

-S. 3—Mortgage deed providing for 

simple interest and compound interest 
on entire 9um advanced if small part of 
mortgaged property not delivered—Con¬ 
tract is unconscionable 252c 

Will 

-Construction—Will providing that 

testator was full owner of property and 
that his wifo is to he lull owner after his 
death and that do one else has any con¬ 
cern—Testator's intention held was that 
his widow should bo full (.owner of pro¬ 
perty concerned 215 

Words and Phrases 


-Dharamsala—Meaning explained 

268a 

-‘ Avind Bavindagan Sadh Sangat" 

—Meaning explained 2686 

- Unmarried” may mean "unmar¬ 
ried at the particular time”—Workmen's 
Compensation Act (192o), S. 2 (1) (d) 


ia 


Workmen's Compensation Act (8 of 1923) 

— —S. 2 (l) (d)—Words and Phrases— 
—"Unmarried” may mean "unmarried 
8t the particular time” l ft 

S. 2 ( 1 ) (d)—Those persons should 

be compensated whom deceased wa 9 
according to custom and manners, ex. 
pected to maintain 

*’* S. 2 (1) (d) Widowed sister who 
has not remarried is a "dependant” 1 <j 
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J At LAIi, J. 

Mt. Moti Bai— Petitioner. 

v. 

Agent , N. W. Rtj. —Respondent. 

Civil Ref. No. 20 of 1930, Decided on 
7fch April 193L. 

m Words and Phrases—“Unmarried"— 
“Unmarried" may mean “unmarried at the 
particular time"—Workmens Compensation 

Act (1923), S. 2 ( 1 ) (d). 

Although the expression “unmarried” ordina¬ 
rily implies a person who has never been married 
it is capable of meaning “unmarried at the 
time,” i.o., not having a husband or wife as the 
case may bo, if the surrounding circumstances 
indicate that it was intended to be used in that 
sense: Pratt v. Mathew , 77 L. V. lo. s.) 267; 
Blundell v. De Falbc , 53 L.T . 621; In re. Chant 
Lemon , 83 L. T. 311, Rel. on. [P 2 C 1] 

(b) Workmen’s Compensation Act 
(1923), S. 2(1) (d)—Those persons should be 
compensated whom deceased was, according 
to custom and manners, expected to maintain. 

lhe actual dependance on the deceased work¬ 
man is not the criterion for judging whether 
compensation should bo paid to tho persons 
mentioned in the definition or to any of them, 
and the more proof of tho specified relationship 
would ontitlo the person concerned to compon. 
sation. The intention of the legislature is to 
compensate those whom tho deceased was, hav- 
mgrogard to customs and ideas of tho people, 
ordinarily expected to maintain. [P 2 C 2] 

e 9 tl?-*? * Compensation Act (1923), 

S. 2 (1) (d)—Widowed sister who has not re¬ 
married is a dependant.** 

,i*; Vid ?r* 8i9 ) 0r who , haa not ^married. who 
lived with the docoased and wae aotuallv de¬ 
pendent on him falls within the definition of 
dependant and is ontitled to compensation. 

[P 2 0 2] 

M. Obedullah -for Petitioner. 

Carden Noad, Govts Advocate—lot Res- 
pondent. 

™ ? t rder ^?he Senior Subordinate Judge, 

1 actm , g as a Commissioner under 
the Workmen s Compensation Act 1923 

has under S.27 of that Act, submitted for 
the decision of this Court the question: 
1932 L/l & 2 


“Whethor tho widowed sister who has not re¬ 
married and who is a dependant on the de¬ 
ceased should be classified among the depen¬ 
dants under this Act.** 

The case relates to a claim to Rs, 750 
fixed by the N. W. Ry. as compensation 
for the dependants of Ke3ho Ram, a 
shunting porter on that railway, who 
mot with an accident while on duty in 
tho Bahawaluagar traffic yard and died 
on the same day. Mt. Moti Bai, a 
widowed sister of the deceased, who, it 
has boon found, lived with the deceased 
and was actually dependent upon him, 
has claimed the compensation. 

I have heard the learned counsel for 
Mt. Moti" Bai and also the learned 
Government Advocate who appeared to 
assist the Court in deciding the question 
referred for its decision, and ably and 
exhaustively discussed tho oase from all 
points of view. No authority of any 
Court in India which might bo of assist, 
ar.oe in deciding the question has been 
cited. The question has therefore to be 
answered mainly with reference to the 
definition of the word “dependant” as 
giveu in the Act. 

"Dependant" has been defined to mean any 
of tho following relatives of a decoasod work¬ 
man, namely, a wife, husband, parent, miuor 
son, unmarried daughter, married daughter who 
is a minor minor brothor, or unmarried sister 
and includes the minor ohildreu of tho doceased 
son of the workman, and where no parent of 

parent." U aHV °’ tha pUornal Srand- 

The question therefore is whether an 
unmarried sister means a sister who has 
never been married, or whether it means 
a sister whose husband is not alive at the 
time when the question arises. 

I have examined some English autho. • 
rities on the subjeot and mainly those 
cited by the learned Government Advo- 
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cate. They leave no doubt that ordina¬ 
rily the expression ‘unmarried” is used in 
the first sense, that is to say, it implies 
a person who has never been married; at 
the same time tbe authorities lay down 
that the expression is susceptible of the 
second meaning as well if the surround¬ 
ing circumstances indicate that it was 
intended to be used in that sense. The 
following observation of Romilly, M. R., 
in Pratt v. Mathew (l) supports this view; 

“It is obvious that the term “unmarried” 
has a different signification, according as it i.i 
applied to a person who is married or unmarried 
at the time * * ' The word “unmarried” 

therefore does net necessarily mean “without 
having been married,” and no fixe! meaning 
can be assigned to it, but it must be determined 
according to the circumstances of the case.” 

This opinion was affirmed on appeal 
by Knight Bruce and Turner, JJ. 

’ In Blundell v. De Falbe (2) it was re¬ 
cognized that under certain circum¬ 
stances the word “unmarried" may mean 
unmarried at tbe time or without haying 
a husband at tbe time rather than with¬ 
out ever having been married. 

In rc Chant Lemon (3) Cozens Hardy, 

J., remarked as follows: ,. , 

“Now, it has been decided by authority which 
binds me that the word "unmarried” as applied 
to a man. primarily means “without ever bav- 
inC been married.” i. c.. bachelor, but that al¬ 
though this is the primary meaning of me 
word, aoart from its context, there is a secon- 
dar- meaning which the word may bear nunely. 
"not having a wife.” i. e., being either a bache¬ 
lor or a widower.” 

It is thus clear that a widowed sister 
might come under tbe definition of un¬ 
married sister” if that meaning was in¬ 
tended to be assigned to it in the defini¬ 
tion of “dependant" in the Workmens 
Compensation Act 1923. No material 
assistance in deciding tbe question can be 
derived from tbe corresponding Englub 
statute on tbe subject, because it ap¬ 
pears that there, in addition to the speci¬ 
fied relationships, the relations concerned 
must be actually dependent upon the de- 
ceased workman. That does not appear 
to be tbe case under the Indian Act. It 
may however be mentioned that a sister 
is one of the relations specified in the 
English Act and that it is ™t necessary 
that she should bo unmarried. h. b UJ 
of the Indian Act provides that compen¬ 
sation payable in resp ect of a workman 

-Ti7!^5ojT^ M - 4 G - 522=4 w - R - 772=77 

(2) [18 Js] ( 57 L.'j 67 Ch. 576=5S L. T. 621. 

3 [1900] 2 Ch. 345=69 L. J. Gh. C01-4S V.. 

K. G4G=S3 L. T. 341. 


whose injury has resulted in death shall 
be deposited with the Commissioner, and 
any sum so deposited shall be appor¬ 
tioned among tbe dependants of the de¬ 
ceased workman or any of them in such 
proportions as the Commissioner thinks 
fit, and may, in the discretion of the Com¬ 
missioner, be allotted to any one such 
dependant, and the sum so allotted to 
any dependant shall be paid to him, or 
if he is at present under any legal dis¬ 
ability be invested, applied or otherwiso 
dealt with for bis benefit such disability 
in such a manner as the Commissioner 
thinks fit. 

Having regard to the definition of “de¬ 
pendant” at the commencement of the; 
Act, it wculd seem that the actual de¬ 
pendence on the deceased workman is not 
the criterion for judging whether com¬ 
pensation should be paid to the persons 
mentioned in the definition or to any of 
them, and that the mere proof of the 
specified relationship would entitle the 
person concerned to compensation. The 
intention of the legislature appears to be 
to compensate those whom the deceased 
was, having regard to the customs 
and ideas of the people, ordinarily ex¬ 
pected to maintain. There may bo cases, 
in which a relation, as for instance, a 
wife, husband or parent, may have in¬ 
dependent means of maintenance, but 
that circumstance, it seems to me, would 
not deprivo them of the right to claim 
the compensation assessed for the death 
of tbe deceased workman. Again a wife 
or a husband is entitled to compensation 
in such cases and it docs not appear that 
they would he deprived of this right on 
remarriage. That the definition cf de¬ 
pendant was intended to be compreneu- 
sive with regard to the persons to be 
compensated also appears from tbe fac u 
that a married daughter who js a minor, 
is also mentioned in it. There is there^i 
fore good reason to hold that a widowed 
daughter or a widowed sister was also 

intended to he compensated. , 

Having regard to these considerations, 
I am of opinion that the view of the Com¬ 
missioner that a widowed sister who ^ s 
not remarried does.ffill within the defi- 
nition of "dependant” in the ^ or * m , 
Compaction Act. I bold 
There will be no order as te the costs of 
this reference. Let the records be re- 
turned to tbe learned Commissioner 

r.m./b.k. Answer accordingly. 



1932 ABBAS Khan v. Emperor (Abdul Qadir, J.) 

A. I. R. 1932 Lahore 3 

Damp Singh and Abdul Qadir, JJ. 

Abbas Khan and another— Convicts — 

Appellants. 
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v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1111 of 1930, De¬ 
cided on 7th March 1931, against order 
of Sess. Judge, Mianwali, D/- 7th Novem¬ 
ber, 1930. 

Pena! Code.Ss. 302 and 304, Pari 1—Sudden 
quarrel and fight with winnowing inatru- 
ment* with which asiailanlt were then work¬ 
ing—Death—Offence is under S. 304, Part 1. 

Where the quarrel which led to fight in which 
a person was killed was admittedly sudden and 
the assailants in all probability had ruu to 
take part in the fight with the winnowitig in¬ 
struments which they were using in their res¬ 
pective threshing doors, with which the blows 
were indicted. 

neld : that the case was one of culpable 
homicide not amounting to murder, falling 
under S. 304, Part. 1. [P 3 C 1] 

A. B. Kliosla —for Appellants. 

Abdul Bashid —for the Crown. 

Abdul Qadir, J. —Six persons namely 
Bahadur, Gul Beg, Fatta, HasBan, Sbera 
and Abbas of Waudha Khan Beg Wala in 
Mianwali District were committed to the 
Sessions for trial for having caused the 
death of Amir Khan, son of Sadullah 
Khan, oi their village, on 28th May 
1930. The Court found that Bahadur, 
Gul Beg and Fatta were guilty under 
S. 302, I. P. C., and it convicted them of 
the offence of murder, but in view of the 
fact that the attack was not premeditated 
and there was no previous enmity bet¬ 
ween the parties, it gave each of them 

fc Auu 80Dt0nC0 0f fcran 9Portation for life. 
Abbas, Hassan and Shora were acquitted 
of the charge of murder, but they along 
with the other three persons named 
above, were convicted under S. 323, I. P. 
C., for having caused simple hurt to 
Sadullah Khan, Zarif Khan, Adam Khan, 
another Sadullah, on the same ocoasion 
and were sentenced to one year's rigor¬ 
ous imprisonment each. They were also 
convicted under S. 21 , Cattle Trespass 
Aot, and sentenced to three months 
rigorous imprisonment each ; the sen¬ 
tences were ordered to run concurrently. 
Three connected appeals arise out of this 
case. Appeal No. 1138 of 1930 by Baha- 
dur Gul Beg and Hassan and Appeal 
N p* of 1930 b y Abbas and Sher Khan 

tVi? S 5 0 ^, W0re argued before as on 
11 th and 12th February, but orders had 

to be reserved on that date, because it 


was found that a separate appeal had 
been subsequently filed by Fatta, through 
jail, of which notice had to be issued to 
the appellant to ascertain whether he 
would arrange for his representation in 
this Court. Fatta’s appeal came up be¬ 
fore us on 26th February, when notice 
had been served on him, but no one was 
present on his behalf, while Mr. Sawhny 
Public Prosecutor, High Court, appeared 
for the Crown. The case of Fatta, ac¬ 
cording to the finding of the learned Ses¬ 
sions Judge, is exactly like that of Baha¬ 
dur and Gul Beg and this judgment will 
dispose of all the three connected ap¬ 
peals. 

The facts as alleged by the prosecution 
may be briefly summarized as follows : 

The accused who are related to one 
another, have a khalwara on the eastern 
side of a water channel and the com¬ 
plainant Sadullah Khan ha3 a threshing 
floor on the other side of the same chan¬ 
nel. On the morning of 28th May, he 
and his son Zarif Khan (P. W. 11), and 
his other son Amir Khan were present at 
their threshing floor along with Adam 
Khan, the brother of Sadullah Khan and 
another Sadullah, who is their servant. 
They were threshing corn and three of 
the appellants, namely, Bahadur, Gul 
Beg and Fatta were also threshing corn 
in their own khalwara. Four pairs of 
bullocks belonging to the accused tres¬ 
passed into the complainant's khalwara 
and began eating from the stock of corn 
but were driven out by Amir Kban, who 
shouted to the accused . not to let their 
cattle come to his khalwara. A little 
later, it is stated, the bullocks of the ac¬ 
cused came again into the khalwara of 
Amir Khan and began to damage his 
staok. He then rounded them up and 
said that he was taking them to the 
pound. 

He had gone to a distance of about 40 
karams when Fatta came and prevented 
him from doing so and shouted to his 
nends to oo me , as tho cattle ware being 

‘“Vqu? P ° Und ' Tter<J “P‘"> Bahadur 

and Gul Beg oame runmng to the spot 
and were shortly afterwards followed by 
Hassan, Shora and Abbas who were at 
another threshing floor some 60 or 80 
karams away. Fatta raise;! his kulhari 

? a • Khan a blow on the 

head with the baok of it. Amir 

had L trin8el ‘ n h - iS hand ' Wifch whioh be 

had been winnowing wheat, and he struck 
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Fatta with it, but Gul Beg then struck 
Amir Khan with a wahola which he had 
in his hand, using again the back of that 
weapon, and Amir Khan fell down after 
receiving this blow. Bahadur struck him 
another blow, when he was falling, with 
a kulhari which he had in his hand, 
again using the back of the weapon. 
Sadullah Khan, father of Amir Khan, 
Sadullah the servant, Zarif Khan and 
Adam Khan, witnesses, came to the res¬ 
cue of Amir Khan at this stage and they 
were struck by Shera, Hassan and Abbas, 
the three accused last named having 
been joined by the three first named in 
beating all the members of the complain¬ 
ant's party. The accused then drove off 
their cattle and went back to their own 
khalwara. 

Haq Niwaz (P. W. 7) came to know of 
this occurrence when he was on his wa\ 
to Mianwali, to appear in a civil case 
which he had there and he informed 
Sardar Pisbaura Singh. Sub-Inspector 
(P. W. 13) at Mianwali as to what had 
occurred. The latter left immediately 
for the scene of the occurrence and fcund 
Amir Khan’s dead body lying in the 
khalwara of Sadullah Khan complainant 
and found Adam Khan and Zarif Khan 
lying injured. He prepared the state¬ 
ments cf the injuries of all the in¬ 
jured persons as well as the surat- 
i.hal of Amir Khan deceased. He also 
found that there were sou e injuries 
on the bodies of two of the accused, 
namely, Fatta and Bahadur. He re- 
recovered broken pieces of some trinsals 
at the spot where the fight had taken 
place and took possession of them and 
subsequently these broken pieces were 
produced in Court. On the above facts 

the six accused were challaned. 

On the rost mortem examination ct 
Amir Khan, eight injuries were discovered 
on his bodv, four of which were on the 
head, but they were all contused wounds 
caused by some blunt weapon like a stick 
The injuries of the persons mjured on 
both sides were examined by ^J^ssis- 
tant Surgeon Dr. Bam Bbaj Madan (P. 
\V 2). No less than 13 injuries were 
found on the person of Zarif Khan. one 
of which was on the top of the head and 
another on the left eyebrow. Adam Khan 
had as many as nine injuries out ot 
which one was on the head and one on 
the forehead. These injuries were simple 
and were caused by some blunt weapon. 


Fatta bad three injuries, one of which 
was on the head. Bahadur had six. All 
these injuries were simple and were 
caused by some blunt weapon like a lathi. 

Sadullah Khan (P. W. S), Adam Khan 
(P. W. 10), Zarif Khan (P. W. 11) and 
Sadullah, the servant (P. W\ 12) are eye¬ 
witnesses of the occurrence and, as the 
learned Sessions Judge observes they 
have given a consistent story at various 
stages of the proceedings and there is no 
reason to doubt their testimony. They 
were all present at the spot of occurrence 
as shown by their injuries, though the 
injuries of the two Sadullahs were com¬ 
paratively slight. 

Two of the accused who had injuries 
on them i. e. Fatta and Bahadur, admit 
the occurrence and their participation in 
it, though their version is different from 
that of the prosecution. The other iour 
accused plead an alibrand say they were 
not present there at all. The defence 
version is that they were at their thresh¬ 
ing fleer when Zarif Khan (P. 
came from his residence driving six cattle 
towards his threshing floor and that his 
cattle trespassed into their threshing 
floor and damaged their stack of corn. 
Thereupon Fatta put a thorny hedge 
across the path which passed by the.r 
threshing floor, but Zarif Khan came and 
removed it. On this they exchanged 
abuse and Zarif Khan struck Fatta with 
a stick and Adam Khan. Amir Khan and 
the two Sadullabs also came armed '. th 
sticks and attacked Fatta and Bahadur 
came to Fatta's rescue. They add that 
they cannot say who caused the mjur.es 
to Amir Khan or to any member of the 
complainant’s party. This version is ob¬ 
viously absurd and requires no comment. 
The defence evidence produced by the 
accused is worthless and I have no hesi¬ 
tation in holding that the prosecution 
story is in the main correct and estab¬ 
lished by the evidence on the record and 
it is the party of the accused who are 
responsible for having caused the death 
of Amir Khan and having caused the in¬ 
juries referred to above, to Zarif Khan 
and Adam Khan and other members of 

the prosecution party. _ 

The only question left for ^ ISCU -; S 
therefore is as to the nature «>« the offence 
committed by the appellants. Only tore 
of them are said to have struck Amir 
Khan deceased and those alone have been 
held to be responsible for the injuries 
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caused to him. It is difficult to hold 
however that these persons are guilty oi 
murder. The quarrel which led to this 
fight was admittedly sudden and it does 
not seem probable that any kulhari or 
wahola was used by any of the appel¬ 
lants on the occasion. It is hardly likely 
that if there are three persons armed 
with such weapons in the party that as¬ 
sails Amir Khan, each one of them should 
be using only the back side of the sharp- 
edged weapon in his hand. It is further 
significant that the broken pieces, not of 
one tringal but of more than one tringal 
were found at the scene of occurrence by 
the Sub-Inspector of Police, as deposed 
by him. That shows that in all proba¬ 
bility the parties ran to take part in this 
fight when Amir Khan was taking cattle 
to the pound, with the winnowing instru¬ 
ments whioli they were using in their 
respective threshing floors and fought 
with them. The introduction of kulhari 
and waholas in the statements of the 
prosecution witnesses is possibly an ex¬ 
aggeration. It seems to mo therefore 
that tho case is one of culpable homicide, 
but considering the nature of the injuries 
on the head of the deceased it must be 
hold that the offence fell under S. 304, 
Part 1, I. P. C. I would therefore alter 
the convictions of Bahadur, Gul Beg and 
Fatta from S. 302, I. P. C., to those 
under S. 304, Part 1, I. P, C., and reduce 
their sentences to seven years’ rigorous 
imprisonment each. In their oase I 
would uphold their convictions under 
S. 323, I. P. 0., along with the sentences 
under that head, but those sentences will 
run concurrently with the sentence of 
seven years’ rigorous imprisonment each, 
already mentioned. 

As regards Abbas, Shera and Hassan, 
I think their sentences are heavy for an 
offence under S. 323, I. P. C. They have 
had about tareo and half months impri¬ 
sonment aleady, and I understand they 
were under trial for a considerably long 
period. The sentences already undergone 
by thorn will therefore meet the ends of 
justice in their oase, so far as S. 323, I. 
P. C., is concerned. Their convictions 
under S. 323, I. P. C. f are maintained 
but the sentences are reduced to the 
period of imprisonment already under¬ 
gone, and they may now be released 
forthwith. 

As regards the separate sentences im¬ 
posed on all the six appellants under tho 
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Cattle Trespass Act, it is not quite clear 
that these were justified. I would acquit 
the appellants under this head. 

Dalip Singh, J.—I agree to the order 
proposed. 

V.B ./ R.K. Sen tcnces red need. 
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Coldstream and Jai Lal, JJ. 

Baliatval and others —Appellants. 

v. 

Empcro )— Opposite Party. 

Criminal Appeal No. G20 of 1931, De¬ 
cided on 12th October 1931, against order 
of Sess. Judge, Jhelum, D/- Sth June 1931. 

(a) Penal Code (1860), S. 300—“Intention” 
presumed. 

A person who strikes another’s head with the 
sharp edgo of an axe with sufficient force to 
break it must be held to have acted with the 
intention described in S. 300, secondly and 
thirdly. (P 7 C 1] 

(b) Penal CoJe (I860), S. 302-Complain¬ 
ant armed and provoking conflict—No in¬ 
tention to kill—Proper sentence is trans¬ 
portation. 

Where the conflict is deliberately provoked by 
the complainant party, being themselves armed 
and there is no intention of killing anybody, the 
lesser sentouce of transportation for life under 
S. 302 is a proper sentence. [P 7 C 1] 

Abdul Aziz and Ehursliid Zaman—lov 
Appellants. 

D. R. Sawlincy (Public Prosecutor )— 
for the Crown. 

Coldstream, J. —On 4th November 1930, 
a fight took place in the lands of Lak 
village in Gujrat District between two 
faotions of the village proprietors over 
the right to cut reeds in a portion of 
the shamilat area. On one side Ali was 
fatally injured by a blow on his head 
with a sharp weapon which cut into his 
brain and Roshan, P. W. 9, was grievously 
wounded, in the same manner, his skull 
also being out open. On the one side 
Salehon P. W. 5, was struok twice on the 
head and thrice elsewhere with a blunt 
weapon. Qasim (Kashu) P. W. 11, re¬ 
ceived a severe blow on his head and four 
other blows, all resulting in contusions. 
Ghulara, P. W. 12, also received two 
blows on his head and one on his shoul¬ 
der. Sardara, P. W. 13, was struck on 
the head onoe and twice on his hand. 
Rhwaja, P. W. 10, received two incised 
wounds on his back and shoulder, and 
Imam Din was struck on his forehead 
with a sharp weapon. On the other side 
Hayat was wounded with a sharp wea¬ 
pon on his head and on his baok with a 


Bah aw al v. Emperor (Coldstream, J.) 



0 Lahore 


Bahawal V. Emperor (Coldstream, J.) 1932 


blunt weapon and Bahawal received two 
trivial wounds on his wrist and finger. 

Seventeen men of Bahawal’s party 
were committed for trial by the Sessions 
Judge of Jholum, the prosecution story 
being that both parties claimed the right 
to cut the reeds at about 3 o'clock on 
the morning of 4th Noyember 1930. Ido- 
sham, Salehon, Rahman and Ali, de¬ 
ceased, went to cut them. 

Bahawal’s faction armed with hatchets 
and dangs came to prevent them. They 
insisted on cutting the reeds, there was 
mutual abuse and Bahawal's party at¬ 
tacked them. Theohowkidar Imam Din, 
P. W. 4, camo to the place on hearing 
the uproar and was assaulted. So was 
Ali who was cutting reed3 near by. Sar- 
dara, Qasim, Khwaja and Ghulam also 
came to the place and wore attacked. 

The matter was reported at the Phalia 
Police Station, four miles of! at 4 p. m. 
by Imam Din, the chowkidar, and Qadir 
Bakhsh, the lambardar. Ali died on 7th 
December, the cause of his death ac¬ 
cording to the modioil evidence being 
"abcess of the brain following incisod 
wound of the head associated with frac¬ 
ture of the skull.” Before his death his 
statement was recorded by a Magistrate. 
In thi3 he stated that he, Salehon and 
Roshan had gone to cut reed3 when six¬ 
teen of Bahawal’s party armed with hat¬ 
chets and sticks came upon them. One 
struck Ro3han with an axe, another 
Salehon and ho himself, who was at a 
little distance from the others, was struck 
by Mirza with an axe on his head. 

The accused Bahawal and his brother 
Ahman, when questioned by the Judge, 
declared that they with Hayat and Allah 
Dad had gone to out the reeds when they 
wero attacked by fifteen persons inclu¬ 
ding the injured men who had given evi¬ 
dence for the complainant s side. ITayat 
however pleaded alibi. In th9 committal 
proceedings Ali, son of Muhammad Din, 
admitted his presence in the tight and 
said ho acted in self-defence. Ho re¬ 
tracted this statement at the trial de¬ 
claring that ho was not present. Haku 
stated that when he arrived at the scene 
of the fight it was finished. The other 
accused stated that they wero not in the 
fight. No evidence was produced to rebut 
that tendered by the prosecution. The 
four assessors unanimously held that 
only those twelve of the accused at the 
trial, who had been named by Ali before 


he died, took part in the attack, that 
those twelve went wrongfully to stop 
six of the complainant party from cut¬ 
ting the reeds, but with no intention to 
kill anyone; a fight startod, there were 
arms used on the complainant side but 
thev anticipated a fight and intended to 
U3e force. The assessors did not find it 
proved who struck Ali and Roshan. 

The learned Sessions Judge agreed with 
the assessors in finding that only the 
twelve appellants took part in the as¬ 
sault. His conclusions were that the 
two factions were at enmity, that Roshan, 
Salehon, Ali, Qasim, Khwaja and Ghulam 
had gone to cut the reads with the inten¬ 
tion of enforcing their right to do so, 
that they had been followed by Baha- 
wal’s faotion who were the aggressors in 
the fight which followed and had armed 
themselves to enforce their olaira and 
used their weapons when provoked by 
the opposite side. He held it established 
that Bahawal, Mirza, Ali and Khanu, 
sons of Mohammad Din, were armed 
with hatchets. Disagreeing with the as¬ 
sessors h9 found it proved to his satisfac¬ 
tion that Ali was killed by a blow with 
a hatchet delivered by Mirza and that 
Roshan was grievously wounded by 
Bahawal. 

On these findings the learned Judge 
sentenced Mirza to death and all the 
other appellants to transportation for life 
under Ss. 302 and 149, I. P. C., for the 
murder of Ali. Bahawal was sentenced 
under S. 326 to seven years and the others 
under Ss. 326 and 149 to four years' 
rigorous imprisonment for causing griev¬ 
ous hurt to Ros'oan. 

We have boon taken through the re¬ 
cord by Mr. Abdul Aziz who has argued 
the appeal and have heard Mr. Sawhnoy 
who opposes it on behalf of tbo Crown. 
The evidence is described in detail in the 
judgment and it is not nooossary to re¬ 
peat the dosoriptiou here. 

Mr. Abdul Aziz contends that the evi¬ 
dence of the eyewitnesses being untrust¬ 
worthy (as none but partisans have been 
called by the proseoution, although it is 
admitted that other villagers saw the 
fight) and discrepant with previous state- 
mont made by the witnesses to the police 
is not a safe basis for the conclusions 
drawn by the learned Sessions Judge, 
particularly as regards the personal res¬ 
ponsibility of Mirza for All's death, He 
also contends that it is not in any case 
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clearly proved that in killing All, Mirza 
committod the otlenoa of murder. 

Having considered and weighed the 
prosecution evidence (which is unrebut¬ 
ted) with due rogard to Mr. Abdul Aziz's 
criticizes I am in agreement with the 
learned Sessions Judge’s findings that the 
twelve appellants formed an unlawful 
assembly with the object of wrongfully 
preventing Roshan and his companions 
from proceeding to cut reeds in prose¬ 
cution of which object Ali was killed 
and Rosban grievously injured. Under 
S. 149, I. P. C , all the appellants ware 
guilty of the offences committed by the 
assailants of these two men. 

The medical evidence proves that Ali 
was hit once with the sharp edge of an 
incisive weapon with the result that he 
received a wound four inches long (in¬ 
jury No. 1 proved by the medical officer 
of Hailan. P. W. 2) under which there 
was a compound fracture of the skull 
with laceration of the brain (injury No. 2). 

There can be no doubt that Mirza 
filled Ali by breaking his skull with an 
jaxe. A person who strikes another's 
jhead with the sharp edge of an axe with 
sufficient force to break it must be held 
to have acted with the intention des¬ 
cribed in S. 300, secondly and thirdly, of 
the Penal Code. There is no proof of 
any circumstance such as would bring 
the case within the soope of any of the 
exceptions described in S. 300, I. P. C. 
Nor is it shown that Mirza and Bahawai 
-exercised the right of private defence in 
striking Ah and Roshan. Mirza was 
therefore rightly convicted of murder of 
which offence all the other members of 
hia party are guilty. 

Having regard however to all the cir¬ 
cumstances of this oase and tho fact that 
there wa3 no previous intention of kill- 
mg and anybody, that is shown by the 
evidence, the oomplainant side deliber¬ 
ately provoked a conflict, being them- 
solves armed, I think that tho case is 
one in which transportation for life 

Ctfe. 302 ' L wm be tb« 

Accepting the appeal of Mirza as re 
gards punishment I would commute the 
sentence under S. 302. I P p „ 9 

-of transportation for life. The'law prT 

,nfliC I fc I ion of ai >y lesser penalty 
mpon other appellants : see Bam Prasad 
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Singh v. Emperor (l) in respect of their 
conviction under that section. The sen¬ 
tences imposed on the appellants under 
S. 32G are proper. The appeal of the 
appellants other than Mirza must ac¬ 
cordingly be dismissed. 

Tho attention of the learned Sessions 
Judge is drawn to suh-S. (2), S. 1G2, Cri¬ 
minal P. C., which provision appears to 
hare been overlooked by hi u. 

Jai Lai, J. —I agree. 


V.B./R.K. 


Order a 'lorditui! 




(1) A. 1. R. 1023 Pit. 50=71 1. (J. 113= *4 
Cr. L. J. 65=1 Fat. 753. 
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J.u Hal, J. 

Pagan Xath Lulhr.x — Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revru Patn. No. 4 of 1931, 
Decided on 2nd March 1931, against 
order of Dist. Magistrate, Lahore, D/- 
15th December 1930. 

(») Criminal P. C (1898), S. 103 — M ere 
joining procession does not make one liable 
to be dealt with under S. 108. 

Mere preaching of the boycott of British goods 
is uofc seditious. Mere joining the processions 
cannot make a person liable to be dealt with 
uuder S. 10$. That section is one of the preven¬ 
tive sectious in tho Code, and is intended to bo 
applied to persons who oither orally or in writ¬ 
ing or in any other manner intentionally dis¬ 
seminate or intend to disseminate or in any way 
abet the dissemination of seditious matter. Jt 
must be shown that there is danger of his con¬ 
tinuing his soditious activities unless ho is pre¬ 
vented from doing so under this section. It 
may bo fair to assume that a person who habi¬ 
tually does something is likely to continuo to 
do so, but then the habitual nature of his acti¬ 
vities which ou^ht ta be prevented must bo 
clearly proved. [P 9 C 3] 

. Evidence Act (1872). S®. 60. 159 and 
I6O--H0W a witness should prove statement 
by other persons. 

A witness who professes to provo something 
• » r is expected to repeat in tho 

witness box what the latter bad actually stated. 
He can of course refresh his memory by refer¬ 
ring to any writing made or any notes taken 
down bv him at tho time when tho socooh was 
made. Ho can also use such writiug’or noto to 
corroborate his oral testimony. In some oases 
it is opou to a witness merely to refer to a docu¬ 
ment and to say that it contains a correct 

boVln thL'° f Wh i‘ ha Pl’ on0d »“ his prosoneo. 
but in that case he must neposo that ho is un¬ 
able to stato from memory what hanpeuod as 
owing tea lapse of time'and other circum- 
stances he has forgotten it and furthor that ho 
corrootly recorded in tho dooument what he had 
noard or witnessed. In suoh cases that docu¬ 
ment itself bocomes primary evidence in tho 

0:,so ' [P 8 C 2] 
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S. G. Manchanda, Gulzari Lai Sahg&l 
and C. Manchanda — for Petitioner. 

II. C. Kumar for the Government Advo¬ 
cate —for the Crown. 

Judgment. — The petitioner in this 
case is Captain Dr. Jagan Nath Lnthra 
who at one time held a temporary com¬ 
mission in the Indian Medical Service. 
He has been bound over by a Magistrate 
of the First Class, Lahore, under S. 103, 
Criminal P. C., and has been directed to 
execute a bend in the sum of Rs. 5,000 
with two sureties of Rs. 2,500 each for 
being ol good behaviour for a period of 
one year. An appeal was preferred to 
the District Magistrate of Lahore against 
the order of the Magistrate but was dis¬ 
missed by him. The learned District 
Magistrate however has not discussed 
the case properly as all that he says is 
th it 

“a perusal of the record o*thc case and the de¬ 
tailed order of the Magistrate leaves me com¬ 
pletely convinced that ihe petitioner was en¬ 
gaged in the seditious congress campiign and in 
disseminating seditious matter ptuiish\blc under 
S. 124-A, I. P. C. There is ample evidence to 
prove the speeches alleged to hive been uttered 
by the accused and I hold that in those speeches 
there can be no manner of doubt that tbe ac¬ 
cused was endeavouring to bring Government 
into hatred and contempt and attempted to 
excite disaffection towards it. I do uot propose 
to deal here in detail with the various passages 
of the various speeches as a result of which the 
accused has been bound over. The order of the 
Magistrate goes fully into those details and I 
consider that hi3 comments and conclusions are 
in every way correct.” 

This necessitated my issuing notice to 
tbe Crown and in consequence I have 
heard counsel on both sides in detail. 
With regard to the manner in which the 
trial was conducted in the Ccurt of the 
Magistrate some comment is necessary. 
An attempt was made on behalf of the 
prosecution to prove that certain speeches 
were made by the petitioner which were 
seditious. Some police officers were 
called to establish the contents of the 
speeches alleged to have been made by 
the petitioner. These witnesses did not 
give any direct evidence as to the subjeot- 
matter of the speeches nor did they 
specify portions of such speeches which 
were according to them, seditious.^ lhey 
merely stated that they had attended the 
meetings which were addressed by the 
petitioner and took down notes of his 
speeches in shorthand and the shorthand 
notes were afterwards converted into 
longhand and that they were in the note¬ 
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books which they produced in Court and 
identified. No authorized translation of 
the speeches was produced. The task of 
translating them was therefore left to 
the Magistrate and this he has done in 
his judgment. This procedure was net- 
fair to th9 accused who, if he had thought 
fit to defend himself, was entitled to be 
informed of the seditious passages or ex¬ 
pressions imputed to him. 

A witness who professes to prove 
something spoken by another is expected! 
io repeat in the witness box what the! 
latter had actually stated. He can of' 
course refresh his memory by referring 
to any writing made or any notes taken 
down by him at the time when the speech 
was made. He can also use such writ¬ 
ing or note to corroborate his oral testi¬ 
mony. In some cases it is open to a 
witness merely to refer to a document 
and to say that it contains a correct 
statement of what happened in his pro 
sence, but in that case he must depose 
that he is unable to state by memory 
what happened as owing to a lapse of 
time aud other circumstances he has for-, 
gotten it and further that he correctly 
recorded in tbo document what he had 
heard or witnessed. In such cases that 
document itself beoomes primary evidence 
in the case. This however was not done 
in tbe present case. 

With regard to the translations of the 
speeches made by the Magistrate in his 
judgment, I have made an attempt to 
check them with the original records 
produced by the witnesses in Court and I 
find that so far as the speech made by 
tbe petitioner on 15th July 1930 is con¬ 
cerned, it is not traceable on the record. 
Counsel for the Crown has not been able 
to show me any record of the speech nor 
have I been able to find one myself. In 
any cage even the English translation of 
the speech made by the Magistrate does 
not in my opinion show that it was sedi¬ 
tious. That speech was made in support 
of a resolution urging the boycott of Bri¬ 
tish goods and the petitioner is alleged 
to have referred to the causes of the sla¬ 
very of the people and the means by 
which they can get rid of the slavery 
and to have suggested that the only way 
to freedom is tho boycott of British 
goods. So far as the causes of the sla¬ 
very of the people are concerned they 
are not mentioned in the judgment of the 
Magistrate and it is therefore impossible 
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to bold that any of them 'were imputed 
to fcha Government in terms which 
amounted to sedition. It is obvious that 
the mere preaching of the boycott of Bri¬ 
tish goods cannot be held to be sodition. 
T am therefore unable to hold that the 
speech made on loth July 1930 was sedi¬ 
tious. Incidentally this instance is a 
good indication of the inconvenience 
caused by the manner in which the evi¬ 
dence of the witnesses has been recorded 
by the Magistrate. 

With regard to the speech of 18fch May 
1930 the petitioner is alleged to have 
seconded a resolution congratulating 11 
volunteers a/rested under some charge of 
dacoity and condemning the so-called 
undesirable measures with which the 
movement was being repressed. The 
Magistrate summarizes the speech as 
follows : 

“The persons who have been arrested as d.i- 
coits are really bearing hardships for our sake. 
They deserve honour. You should not hear 
these speeches and sit comfortably at home. It 
is not a child's pl*y. Here it is a question of 
losing life. It is a phy of freedom. Anyone 
who wishes to come here should come with his 
head ou his palm.*’ 


In other words the petitioner is alleged 
to have warned the audience that any 
person who wishes to participate in 
the movement for freedom should come 
prepared to make sacrifices. I am unable 
to see anything seditious in this speech 
either. 


The nest speach to -which referent 
may be made at this stage is the speec 
dated 5th July 1930. This speech co. 
tains passages which are certainly sed 
tious. They have been summarized 
the Magistrate's judgment and I c 
not think it is necessary to ropai 
them. I have read the original not 
m vernacular of the speach and thorn 
the seditious passages are foreign to tl 
real subject-matter of the speech whic 
was in support of the picketing ■ 
hquor shops and do not really fit 
with the context they are all the san 
seditious. The learned counsel for tl 
petitioner suggests that I should rea 
those passages in connexion with tt 
whole speech. I have done so but d 
no consider that if the petitioner use 

Ssed oS r Z IOn9 thathe u is * llQ Sod to hav 
used on the cooasion they are capable c 

producing any effect than that of promc 

tion of disaffection and hatred toward 


the Government. The petitioner is al¬ 
leged to have stated that 
“tyranny can never succeed. The English¬ 
man himself trembles. You have do weanoos. 
The Government is afraid of you on account of 
its tyranny. And the tyrannies which are be¬ 
ing perpetrated here arc never communicated 
to the outside world.” 

This in my opinion is clearly sedit i¬ 
ous. 

Thb leaves the last of -the four spee¬ 
ches which were relied upon by the pro¬ 
secution. It was made on 10th July 
1930. I have read the original and com¬ 
pared it with the translation mado by 
the Magistrate but I am unable to see 
anything seditious in this speech. The 
only passage that might be considered 
to be seditious is; 

“If Englishmen were really your well wishers 
they had no opportunity to show the tyranny 
to you.” 

From this translation one would in. 
fer that "they” referred either to the 
Englishmen or to the Government esta¬ 
blished by law in British India. That 
hawever is not the case. This sentence 
does not fit in with the context but an 
examination^ of a few liues preceding it 
_ shows that “they" refers to one of the 
oolonies. The suggestion is that if 
Englishmen had been your well-wishers 
or supporters the colonies would not 
dare to tyrannize over tho Indians. This 
alone I am unable to hold is punishable 
under S. 124.A, I. P. C. 


ou mi us uuo participation by tho peti¬ 
tioner in some processions arranged by 
the Congress Committeo is concerned it 
is not shown that the petitioner was one 
of tha promoters of those processions. 
Assuming that seditious outcries wore 
raised in such procossions by some mem¬ 
bers thereof the petitioner has not been! 
shown to have done so. Mere joining the; 
processions cannot make-him liable to be, 
dealt with under S. 103. Criminal P CJ 
That section is one of the preventive sec-i 
tmns in the Code and is intended to be' 
applied to persons who either orally or in' 
writing or in anyiother manner intention-! 
ally desseminate or intend to disseminate 1 

or in a ny way abefc the disseminabi { | 

sed tious matter This implies that the! 
person oonoerned is m the habit of in¬ 
tentionally disseminating or intends to 
disseminate seditious matters; in other 

dTni S ;l T 9t bes ! 10wn that there is 
danger °f his continuing his seditious 

activities unless he is prevonted from 1 
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doing so under this section, It may be 
fair to assume that a person who habi¬ 
tually does something is likely to con¬ 
tinue to do so but then tli6 habitual 
nature o' his activities which ought to 
be prevented must be clearly proved. All 
that has been shown in this case is that 
the petitioner has been joining the pro¬ 
cessions and meetings arranged by the 
Congress Committee and it has not been 
shown that he has had any hand in 
organising them. Out of the four speeches 
that he is alleged to have made three in 
my opinion are not capable of being con¬ 
strued as seditious while one is capable 
of that construction. Under the circum¬ 
stances in my opinion S. 108, Criminal 
P. C., has no application to the facts of 
this case. If authority be needed in sup¬ 
port of this proposition reference may 
be made to Emperor v. Charanji Lai (l). 

In my opinion therefore the petitioner 
has been bound over under S. 108 on in¬ 
sufficient grounds. 

Accepting the petition I sot aside the 
order of the Magistrate. The petitioner 
I understand has not executed the bond 
required from him and is consequently 
in jail. I direct his release forthwith. 

K.N./R.K. _ Order accordingly. 

All. 341=111 I. 0. 43=50 


( 1 ) 


A.1. K. 1923 
All. 351. 
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Harrison, J. 

Mehtab Din- Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 450 of 1931, De¬ 
cided on 15th May 1931, against order of 
Addl. Sess. Judge, Lahore, D/- 12th 

(a J C Pun'jab Excise Act (1914), 61 (1) (.)- 

Prosccution witness stating that packets 
produced in Court were same « 
person of accused - Defence not shaking 

credit of Witness-Accused »•.*“*«*■ . ... 0 , tb 

A prosecution witness staled in Court onoatb 
that the packets produced in Court contained 
cocaine and were the same as those Recovered 

Sentence of 8 months held to be severe. 

Where the prosecution has not shown how 
much cocaine 1 there was in the packets dis¬ 
covered on the person of the accused which , 

a verv important point, any presumption made 

»u«t be in favour of the accused. It may be 
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presumed that the quantity was small and for 
personal use and consequently under the ciroum 
stances a sautence of 8 months' rigorous im¬ 
prisonment is severe : J. I. R. 1929 La ft. 29, 
R 'f- [P 10 C 2] 

Farrukh Hussain —for Petitioner. 

Mohammad Akbar Khan for Govt. 
Advocate — for the Crown. 

Judgment. — Mehtab Din has been 
convicted of an offence under S. 61 (l) 
(a), Punjab Excise Act, in that it has 
been found that ho was in possession of 
tbreo packets of cocaine on 11th January 
1931. It is not stated or shown what 
amount of cocaine these packets con¬ 
tained. He has been sentenced to under¬ 
go eight months' rigorous imprisonment 
and to pay a fine of Rs. 50. or in default 
three months' further rigorous imprison¬ 
ment, and the sentence has boen upheld 
by the learned Sessions Judge. 

A revision has been admitted and the 
judgment of the Sessions Judgo appears 
to indicate that there is no evidence 
that the packets which were discovered 
on the accused and sealed were taken 
to the Chemical Examiner. Three pac¬ 
kets were taken from the same thana 
and they contained cocaine, but tbo link 
showing that they were the same would 
appear to bo missing. On gciDg through 
the record I find there is evidence, whioh 
was in no way’ohallenged in cross-exami¬ 
nation, in the shape of the statement 
of P. W. 1. Abid Ali Shah. Ho states 
on oath that the packets in Court con.; 
tained cocaine and are the same as those 
discovered on tbo accused. It would 
have boen easy to shake this evidence 
had it not been true, and this was not 
done, and I think that this bridges the 
gap. I find it established that the ac¬ 
cused had three packets in his possession 

which contained cocaine. 

The question of sentence remains, and 
counsel has referred me to Kher Singh v. 
Emperor (l). The prosecution has not, 
shown in this case how much cocaine 
was in the packets, a most important 
point, for, if the quantity was small, the! 
dru* 1 was probably to bo used by the 
accused himself, and, on the other hand, 
if the quantity was largo he presumably 
intended to trade in it, a very much 
more serious mittor. Any presurop ion 
made must be in his favour and I there¬ 
fore take it that the powders contained 

small quantities omdjverejo^personal 

- (1) A. I. R. 1929 Lah. 29=112 I. 0. 733-10 
Lah. 524. 
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use. On this finding the sentence is ex¬ 
cessive and I reduce it to four months 
rigorous imprisonment and maintain the 
(fine of R3. 50. In default of payment of 
the fine accused will undergo one month s 
further rigorous imprisonment. 

K.N /R.K. Order accordingly. 
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Harrison and Dalip Singh, JJ. 

Umar Khan —Convict—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 700 of 1931, De¬ 
cided on 15th October 1931, against 
order of Seas. Judge, Mianwali, D/-17th 
June 1931. 

(a) Penal Code (I860), S. 84 — Who i( 
not insane explained. 

A person carniot bo said to bo insane within 
tho moaning of S. 84 so as to entitle him to the 
benefit of exception if from the circumstances 
it is perfectly clear that ho knew tho nature of 
hffl act and knew that it was wrong and con¬ 
trary to law. [P 12 0 1] 

(b) Penal Code (I860), S. 304 — Grave and 
sadden provocation—Burden of proof. 

The burden of proving grave and sudden pro¬ 
vocation lies on tho accused. [P 12 C 2] 

Mohammad Amin Khan — for Appel¬ 
lant. 

S. M. Eaq for the Govt . Advocate — 
for the Crown. 

Dalip Singh, J— The appellant Umar 
Kban is alleged by the prosecution to 
have gone to Dera Ismail Khan on 16th 
September 1930 in searoh of employ¬ 
ment in the police force. He had pre¬ 
viously been in the police and had served 
as an orderly to the Superintendent of 
L once. He had then come to know Allah 
Bakhsb deoeased who was his co-orderly. 
Allah Bakhsh accordingly put him up 

a f hls 3 8 U03t and paid for him while he 
stayed there, the appellant feeding in 

a« K C nT L °‘?, kitcb9D of th0 Polioeas 
Allah Bakhsh s wife was in pardah. His 

application to enlist in the police force 

was rejected on 20th September but he 

remained with Allah Bakhsh up till 5th 

October. Allah Bakhsh then gave him 

. * 0 for fcba expenses of his return 
journey to his home. After the appal, 
lapt left Allah Bakhsh missed bis foun¬ 
tain pen and suspected that the appel¬ 
lant might have taken it. He accordingly 
sent police constable Daraz Khan to ask 
the appellant about the pen. Daraz 

an h nen°T °° k ,? he t0Dfia in whioh fc be 
appellant was but the appellant denied 
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the possession of the pen. Daraz Kban 
returned and Allah Bakhsh then found 
that a waistcoat and a lungi of his were 
missing. He therefore proceeded to fol¬ 
low the appellant to Darya Kban. At 
Darya Khan the appellant stayed with 
one Abdulla (P. W. 10) who was an ac¬ 
quaintance of tbe appellant’s brother. 
Abdulla fed him and allowed him to stay- 
in his quarters. The deceased Allah 
Bakhsh after inquiry traced the appellant 
to the house of Abdulla and accused him 
of the theft. The appellant denied the 
theft and Allah Bakhsh wanted the ap¬ 
pellant to return to Dera Ismail Khan. 
Tbe appellant refused and according to 
the appellant’s own statement Allah 
Bakhsh abused him in the name of his 
female relations, whereupon the appel¬ 
lant took up a hatohet which was lying 
there and inflicted ten wounds all about 
the neok and head of Allah Bakhsh there¬ 
by causing death. The appellant has 
been convicted under S. 302, I. P. C., for 
this oflence and has been sentenced to 
death. 

The story for the proseoution is borne 
out by disinterested and reliable evidence 
and is corroborated in the minute det¬ 
ails by various witnesses. It is unneces¬ 
sary to recapitulate the statements of 
the witnesses at length as in appeal be¬ 
fore us the learned counsel for the ap¬ 
pellant has only oontended : (l) that the 
appellant was insane at the time of the 
murder within the meaning of S. 84 
I* P- C., and (2) that he acted on suoh 
grave and 9udden provocation as to re- 
duoe tbe offence to one under S. 304. He 
has further oontended .that in the cir¬ 
cumstances of the case the sentence 
should at any rate be reduced to trans¬ 
portation for life. 

I do not consider that any of those 
grounds urged by the appellant have any 
force. In the first place, there is plenty 
of disinterested evidence to show that at 
any rate from 16th September up to 5th 
Ootober the appellant was in his senses 
and in no way suffering from any kind 
of mental derangement whatsoever. 

l 3 u 30 reliabl ° evidenoe that from 
bth October onwards the appellant has 
not been suffering from any mental 
derangement. There is therefore noth- 
mg whatever to lead me to infer that for 
some period during the night of 5th Oo. 
toberthe appellant suffered from any 
mental derangement whatsoever. It is 
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perfectly clear that the appellant knew 
the nature of his act and knew that it 
was wrong and contrary to law because 
immediately after the murder he changed 
his blood stained clothes to clean clothes, 
wired to a brother to come down to him 
and meet him at Darya Kban and asked 
Abdulla (P. W. 10), with whom he was 
staying, for protection. These three cir¬ 
cumstances establish beyond doubt that 
the appellant know the nature of his act 
and knew that it was contrary to law. 

Certain amount *of defence evidence 
has been produced to show that the ap¬ 
pellant suffered from mental derange¬ 
ment from 1027 and thereafter again in 
1930. Some of this evidence does not 
seem to me to be reliable, but taking it 
at its best all that it goes to show is 
that appellant was moody, irritable and 
conceited, and may bo said to bave bo9n 
peculiar but at no time did he sutler 
from insanity of such nature or degree as 
to preclude him from knowing the nature 
of his acts or to obscure the distinction 
between right and wrong. The fact that 
he was in the police force for two years, 
part of which time he acted as an orderly 
of the Superintendent of Police, shows 
that he wa 9 not lacking in intelligence. 

So far as the second contention of the 
learned counsel is concerned, it has bean 
proved beyond all doubt that the foun¬ 
tain pen and waistcoat and lungi of the 
deceased Allah Bakhsh were found in the 
possession of the present appellant. Ine 
fountain pen has boon identified by 
Ghulam Hussain, another orderly of the 
Superintendent of Police. Its self filler 
is broken and this man had been in the 
habit of regularly cleaning this pen when 
it belonged to the Superintendent of 
Police. He has therefore 
to recognize it. The appellant does not 
claim the pen as his and state* he does 
not know how it came to be inserted in 
the bundle of clothes found with him at 
Darya Khan. The waistcoat and the 
lungi are identifed by Ghulam Hussain 
(P W. 5), Daraz Khan (P. W. 0) and 
Sadiq, washormsm (P.W. 7). who deposes 
that tho lungi boars the dhobi mark and 
the waistcoat hears the burn marks of 
his iron. There is ovary reason for these 
persons to identify the waistcoat and 
the lungi which it appears the deceased 
usually wore. The appellant claims these 
articles as his and has produced two 
witnesses who were entirely unable to 


identify other olothes of the appellant 
though a very large number was pro¬ 
duced in Court. It is obvious that their 
statements are false and cannot be relied 
on. The position therefore is that thi3 
man, who had been extremely well tre¬ 
ated by the deceased on whom ho had no 
possible claim, robbed his benefactor of 
a pen, a waistcoat and a lungi. On being 
charged with the offence he denied it and 
he refused the perfectly reasonable re¬ 
quest of Allah Bakhsh deceased to return 
to Dera Ismail Khan and have the mat¬ 
ter settled. In these circumstances even 
if the deceased did abuse him I am of 
opinion that no cause for sudden and 
grave provocation was given to the ap¬ 
pellant upon whom tho onus of proving 
provocation lay, and l am not prepared: 
to believe his unsupported word on the 
point. There was ample motive for the 
murder apart from tho abuse altogether.i 
In these circumstances therefore I would 
maintain the conviotion and confirm the 
sentence of death. 

Harrison, J.--I agree. 

V.B /r.K. Sentence confirmed. 
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Bhide and Tapp, JJ- 

Emperor 

v. 

B . imzan — Accused. 

Criminal Appeal No 134 of 1931, De¬ 
cided on 9th April 1931 against order of 
First Class Magistrate, Atlock, at Carap- 

bellpur, D/- 29th August 1930 

a) Evidence Act.S. 118 - Exclus.on of- 
Witness weaver or tailor—It is no groun 

d 'Where"* witncsl^ves a satisfacU.ry expbua- 

tion of his presence) on tho scone the meni fact 
that a person is a. ioi^diMardiog* his evidence. 

hardly any grouud for discarding [ P 13 0 1} 

dSSOSSS 

quits tho accused on groun judgment 

and' BM AsBstan, Le,al Be- 

«„,i,ra,.«r-Ior the Otowo. 
MoolChand- lor Accused. 

R . : J —This is an appeal by the 

Local Government against the acquittal 
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o{ tbe respondent Ramzan who was 
charged under S. 325, I. P. C., with the 
offence of voluntarily causing grievous 
hurt to one Karim Bakhsh. The pro¬ 
secution case was that on the morning of 
2-1 th June 1930, as Karim Bakhsh was 
returning home after taking his bath he 
was assaulted by Ramzan and given a 
number of lathi blows resulting in seven 
injuries including fracture of the ulna 
bone. The matter was promptly reported 
to the police within half an hour 
and in the report two of the eyewit¬ 
nesses were mentioned. The learned 
Magistrate framed a charge under S. 325, 
I. P. C., after hearing the prosecution 
evidence, but eventually acquitted the 
accused, believing the evidence produced 
by him to establish an alibi. 

The evidenco produced in defence 
seems to be clearly unreliable. The 
pba of alibi was never setup by the ac¬ 
cused in his statements and was ap¬ 
parently not even thought of till a late 
stage of tbe case. The offence is alleged 
to have been committed on the 24th 
June, while tbe defence witnesses tried 
to make out that ths accused was away 
from hU village on the 2ith of Siwan 
which corresponded to 8th August. A 
copy of entries from a marriage register 
was produced to prove that the accused 
was a witness to a marriage in another 
village on the date on which the offence 
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tion, .4. I. R. 1931 Lali. 18. This prin¬ 
ciple was accepted in King Emperor v. 
Chaitar Singh (l), a leading authority of 
the Punjab Chief Court on the subject, 
though it was remarked that sound prin¬ 
ciples of 'ciiminal jurisprudence require 
that the indications of error in a judg¬ 
ment of acquittal ought to be more clear 
or more palpable in order to justify its 
being set aside. This test is, in my 
opinion, fulfilled in the present case. 
The learned Magistrate seems to have' 
failed to apply his mind to the salient 
features of tbe case and acquitted the ac-' 
cused on grounds which wore irrelevant; 
or unsupported by any evidence. The' 
judgment seems clearly wrong and per-[ 
verse and the appeal must therefore be 
accepted. 

I would accordingly accept tbe appeal 
aDd setting aside the order of acquittal 
sentence the accused to rigorous imprison¬ 
ment for one month and a fine of Rs. 50 
only. In default of payment of fine, he 
will .undergo further rigorous imprison¬ 
ment for two weeks. 

Tapp, J.—I agree. 

K.N./r.k. Appeal allowed. 

(1) [1904] 7 P. K. 1904 Cr. * 
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Bhide, J. 


was committed. This copy seems to be 
a very suspicious document and was not 
eveD proved. 

As regards the prosecution evidence, 
the only reasons given by the learned 
Magistrate for disbelieving it are that 
the houses of two of the witnesses are 
about 100 or 150 paces off and that they 
are men of no status. But these witnes¬ 
ses had given an explanation of their 
presence on the soene, and the mere faot 
that a person is a tailor or a weaver 'by 
caste isi hardly any ground for discarding 
his evidence. The acoused alleged that 
the case was set up against him through 
enmity, but there is not a tittle of evi¬ 
dence to show any such enmity. 

The case in itself is not of great im. 
portance, but that is no reason why the 

merits T be COn9idered on its 

merits. It has been reoently held by a 

Division Bench of this Court after a re- 

In L O neaW hOrifcl09 ° Q ^ 8Ubje0fc fcha * 

the?am! /T a ° aoqmfcfcal stands on 
tbe same footing as one from a oonvic 


Amolnk Ram —Petitioner. 

v. 

Emperor —Opposite Party. 

Miso. Criminal Appeal No. 124 of 1930 

Decided on 1st July 1930. 

S ! 31 lo 33-Police 
should ordinarily allow legal adviser to see 

accused person and allow his relatives to sup¬ 
ply him food and clothing. 

Tho police should ordinarily allow the local 
advisors of the accusod to interview him. and 
allow tho relatives of the acoused to supply him 
food and clothing. A person who is morolv ar«- 
rested on suspicion during the course of police 
nvest.gat.on cannot be placed on a worse foot¬ 
ing than an unoonviotod oriminal prisoner to 
whom such amenities are allowed under the 
Prisons Act. The polioo would * l ?° 

fully justified in satisfying themselves that no 
objeotionable articles are supplied. An aeomnd 
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Judgment.— This is an application 
under S. 491, Criminal P. C. 

It appears from the affidavits filed 
on behalf of the Crown that although 
the Sub-Inspector of Police (who appears 
to have been singularly ignorant of the 
procedure in this respect) had not 
brought the jolice diaries at first,.when 
the accused was produced before the 
Magistrate under S. 167, Criminal P. C., 
he was immediately required to do so, 
and the Magistrate granted the remand 
after duly considering the diaries. It ap¬ 
pears further that the question whether 
the accused should be remanded to police 
custody or sent to the judicial look-up 
was also duly considered by him. In 
these circumstances, the custody in 
which the accused is detained cannot be 
held to be illegal. 

The police were, however, clearly 
wrong in refusing to allow the legal ad¬ 
visers of the accused to interview him, 
and their refusal to allow the relatives 
of the accused to supply him food and 
clothing also seems to be unjustifiable. 
It seems to me obvious that a person 
who is merely arrested on suspicion dur¬ 
ing the course of police investigation can¬ 
not be placed on a worse footing than 
an unconvicted criminal prisoner to 
whom such amenities are allowed under 
the Prisons Act (vide Ss. 31-33, Prisons 
|Act, 1894). The police would, of course, 
be fully justified in satisfying themselves 
that no objectionable articles are sup¬ 
plied, but the grounds on which the re¬ 
fusal was based in this case wore devoid 
of any substance. 

I had to consider the question of in¬ 
terviews recently in a similar case, Sun- 
dar Singh v. Emperor (1), in which I 
have held that an accused person is en¬ 
titled to have access to legal advice (un¬ 
der reasonable restrictions as pointed 
out in my order) even when be is in 
police custody during the course of an 
investigation. The learned Additional 
Government Advocate explained that the 
action of the police in the present in¬ 
stance was in accordance with the pro- 
vious practice and that steps have now 
been taken to bring the above decision 
to the notice of police officers. I accept 
this explanation for the purposes of this 
case but must add that if in future I 
come across any attempts to put an ac- 

-^XXlTl93b Lab. 945=l*y i. ^ 481=12 

Lah, 1C. 
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cased person to needless harassment or 
throw obstacles in the way of his defence, 
I shall have no option but to direct his 
transfer to the judicial lock-up or release 
him on bail or otherwise, as may be 
considered proper. As regards the prayer 
for bail in the present case an applica¬ 
tion i; already pending before the Ses¬ 
sions Judge and he should proceed to 
dispose of it promptly on its merits. 
With these remarks I reject the present 
application. 

B.V./r.k. Order accordingly . 

A. I. R. 1932 Lahore 14 

Addison and Abdul Qadir, JJ. 

Ualnnan —Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 194 of 1931, Deci¬ 
ded on 26tb March 1931, against order 
of Sess. Judge, Ferozepore, D/- 19th 
December 1930. 

(a) Evidence Act (1872), S 32 (1)—It it im¬ 
material who hat recorded dying declaration 
—Dying declaration* ore not statements of 
witnesses — They arc still admissible under 
S. 32(1). 

It does not matter who records dying declara¬ 
tions, for under S. 32 ( 1 ) statements written or 
verbal of relevant facts made by persons who 
are dead arc themselves relevant facts when the 
statement is made by a person as to the causo 
of his death and as to the nature and circum¬ 
stances of tho transaction which resulted in bis 
death in cases in which the cause of his death 
comes iuto question. But though those state¬ 
ments arc relevant they are not statements of 
witnesses. Witnesses are persons who aro exa¬ 
mined in Court before tho presiding Judge. 
S. 32 provides an exception to the goneral rule 
that evidence mu 9 t be given in Court by witnes¬ 
ses: A. /. H. 1930 Lah. GO, Ref. [P 13 C 2] 

(b) Penal Code (1860), S. 302-Wife going 
to father's house to inquire after his health, 
but without husband’s permission—Husband 
annoyed and murdering her-It is no provo- 
cation. 

Where a husband gets angry with his wifo, 
because she has gone away to her father’s house 
to inquire after her father’s health without his 
permission and also gets more hot on her refusal 
to depart with him at once and therefore kills 
her it cannot bo said that that even amounts to 
provocation, far less, grave and sudden provo- 
cation. 

J. Ii. Agnihotri —for Appellant. 

D. li. Saivhney, Public Prosecutor for 

the Grown. 

Addison, J.-Tbe appellant Rahman 
alias Piddi, Machhi of village Guru 
Harsahai, has been sentenced to death 
subject to confirmation by this Court, 
under S. 302, I. P. 0., for tbe muraer of 
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his wife, Mfc. Began and of bis mother-in 
law, Mt. Rano, at the house of his wife’s 
parents in village Machhiwara, on the 
forenoon of 2‘Jth September 1930. 

The case is a clear one. Mfc. Began 
was the widow of Zikru when she mar¬ 
ried the appellant some three years ago. 
She and her sister Mt. Tajan who is mar¬ 
ried to Wallu, came a day before to see 
their father Shada as he was sick. Shada 
has deposed that the appellant came 
about midnight on the same day and 
asked Mfc. Bogau, his wife, to return with 
him at once. She put him off by saying 
that they would go the next day. On the 
following forenoon, about breakfast time 
the appellant asked Shada for the toka 
or chopper he had lent him. He was 
given it. Thereafter Shada heard his 
daughter crying out that she was being 
killed and the appellant telling her that 
she could romain in her father’s house as 
she was not willing to go back to his 
house. Shada was lying in the court- 
yard and did not see what was happen¬ 
ing on account of bad eyesight, but his 
wife, Mt. Rano, oarno and told him that 
the appellant had killed Mt. Began and 
had also struck her on the head with his 
chopper. 


Mt. Daro (P. W. 3) is the daughter c 
Zikru and of Mt. Began. Sho'is abou 
six years old and has deposed that sh 
saw the appellant killing her mother an 
grand-mother. Other witnesses saw th 
appellant running away from the placi 
He was pursued and took refuge in som 
menials’ quarters at Jhok Tahlsing Rail 
way Station, more than a mile away. H 
wasinduced by Qudrat Ullah Sufedpos 
(P. W. 13) to come out of cne of fches 
quarters. At that time a blood-staine 
toka was with him. The matter wa 
reported at the Polico Station by Khani 
the first cousin of Shada, the father o 
Mfc. Began. Mfc. Began died of her in 
juries on the night of 11th October 193C 
while Mt. Rano, her mother, died on 5tl 
Uctober. The medioal evidence show 
that Mt. Began had fourteen incised in 
juries, most of them upon the head. Eigh 
of these were grievous. The number o 
injuries shows that the appellant wa 
determined to kill her. There were onh 
two injuries upon Mfc. Rano, one o 
, ho wover was very severe, the 

tanot I ® 108 ° Ut through for a dis- 

there iAV f-- Be3ide8 the Besses 
there is also a dying declaration made by 
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ting Magistrate a few days after the- 
attack. This statement is Ex. P. T. and 
it is relevant under S. 32 (l), Evidence 
Act. She was even subjected to cross- 
examination at the time she made it. 
According to this statement her mother 
was injured when she tried to save her. 
She was not cross-examined at the time 
about any connexion with Wallu, her 
sister's husband and as to being found 
with him by her husband when he at¬ 
tacked her. She was however asked 
whether she had any connexion with 
Khanu who reported the offence to the 
police and she flatly denied this. She 
also denied having eloped with Mangu 
Machhi or having had any connexion 
with Middu whom she stated she did not 
even know. The statements of the two 
murdered women made to the Police 
(Exs. P. U. and P. V.) were also admitted 
in evidence and are certainly relevant 
under S. 32 (l), Evidence Act. 

The learned Sessions Judge excluded 
from evidence two statements made by 
tho injured women, Exs. P. L. and P M 
before a Magistrate of the Second cfass 
who was called in to record their state, 
meats in case they should dio. The 
earned Sessions Judge has considered 
that these statements are not relevant as 
the Magistrate in question was not am- 
powered under the provisions of $. 1 G 4 
Criminal P. C., to record statements of 

Win SeS T a E °u l,OW0ver learned 

lTw haS ! learIy “Conceived 
the law It does not matter who records 

aich statements ; for under S. 32 (l) 

Evidenoo Act, statements written or ver- 

bal of relevant facts, made by persons 

£5° are d « ad are themselves relevant 
facts when the statement is made bv a 

person as to the cause of his death and as 

to the nature and circumstances of the 

transaction which resulted in his death 
in cases in which the cause of bis death 
comes into question. But though tho e 
s atements are relevant they are not 
statements of witnesses. Witnesses Trl 
poisons who are examined in Court before 
the presiding Ju dg9 . S . 32 provides an 

on., important If 
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Judge has taken a wrong view of the law. 

T < 1 • ... 
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I would also refer him to a decision of 
another Division Bench of this Court on 
this question where the law has been 
clearly laid down, namely Chandigi v. 
Emperor (l). There should be no excuse 
now, for tais Sessions Judge again refus¬ 
ing to treat such statements as relevant 
or to allow them to be proved. This is 
the second case of this kind which has 
come before us from this Sessions Judge. 

The appellant stated before the Com¬ 
mitting Magistrate that his wife was of 
loose character and was taken away by 
her sister to her parents' house the day 
before. When he arrived the next day at 
her parents’ house he saw her there 
having intercourse with Wallu, the hus¬ 
band of her sister, Mt. Tajan. He found 
a chopper lying, took it up, and killed 
her in the boat of passion. As Mt. Rano 
attacked him he might also have injured 
her. He further stated that his wife had 
an illicit connexion with Klvanu and was 
enticed away by Middu after her marriage 
to him. He examined certain witnesses 
who proved nothing except that they 
thought his wife a bad character because 
she used to go to the house of her parents. 

It is obvious that the defence set up by 
the appellant is false and that he did not 
find her with Wallu, her sister s husband, 
in the middle of the forenoon when her 
mother and daughters were in the house. 
The idea is preposterous and this allege- 
tion is further negatived by the circum- 
stances that no cross-examination was 
directed towards this point when Mt 
]3e rt an was examined in hospital on 3 
October. Nor is there anything to prove 

that she had any illicit connexion with 

Ivhanu, her fathers cousin, or was other 
wise immoral. What happened was that 
|the appellant was angry because she had 
gone away to her father s bouse to in¬ 
quire after her fathers health without 
his permission. He was also annoyed 
Hiat she refused to depart with him at 
once But it cannot be said that that oven 
amounts to provocation, far less grave 
and sudden provocation. 

The crime was a brutal one committed 
with no excuse and regardless of all con¬ 
sequences. The penalty of death is the 
only possible one in t he circumstances, 

1930 Lab. 60=31 Cr. h. J. 79=120 
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For the above reasons I would dismiss 
the appeal and confirm the sentence of 
death. 

Abdul Qadir, J.—I agree. 

B.v./r.k. Appeal dismissed. 
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Agha Haidar, J. 

Ram Narain —Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 291 of 1931, Deci¬ 
ded on 13th March 1931, against order cf 
Soss. JuJge, Lahore, D/- 16th January 
1931. 

Criminal Trial—Bail—Whether bail should 
be granted to accused depends on exigencies 
of particular case. 

Whether accuse! is to remain at large on bail 
depends in most cases upon the exigencies of 
the particular case beiote the Court. In cases 
involving question of accounts it is desirable 
that the accused should be given full opportu¬ 
nity of instructing his counsel as regards ac¬ 
counts etc. J P 10 T ° 

Ram hall Anand 1 and Ram hall 

Anancl 2-for Petitioner. 

Dim an Ram Lai, Asst. Legal Remem¬ 
brancer and Murari Lai Dalra for the 

Crown. _ , , 

Judgment.—Mr. Ram Lai has ap¬ 
peared on behalf of the Crown in this 
matter and says that the Crown has got 
apprehension that my order, dated 2nd 
March 1931, might be construed as if 1 
had sanctioned the release on bail of the 
accused for all times during the pendency 
of the trial. I never meant to pass such 
an order and in fact such an order ooul 
not be passed. Whether accused is to 

remain at large on bail d0p ® nd h 3 ^ ou 
cases upon the exigences of: theP* r ‘ 

snastar-SSK 

-TlWrrtS airily has 
pared by the to ^ b9 topt 

out - ■ the Magistrate whenever the 

question o! cancellation of bail » ra.aed 

before him. 

b.v./r.k. 


Order accordingly, 


v T 
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A. I. R. 1S32 Lahore 17(1) 

Coldstream, J. 

Mi ran Bakhsh and another — Accused 
—Petitioners. 

v. 

Bha<j Mai — Complainant — Opposite 
Party. 

Criminal Ravn. No. 55G of 1931, Deci¬ 
ded on 14th August 1931, against order 
of Subdivisional Magistrate, Kasur, D/- 
3rd February 1931. 

Criminal P. C. (1898), S. 522—Accused 
convicted under S. 448, Penal Code—Com¬ 
plainant applying for restoration of posses¬ 
sion of house under S. 522—Order granting 
it, passed ex parte is improper. 

Where the accused hive been convicted under 
8 . 449, Penal Code, after which tho complain¬ 
ant applies to the trial Court for restoration of 
possession of the house of which he has been al¬ 
leged to be deprived, under S. 522 and tho Court 
passes an order granting such possession ex 
parte, the non-applicants accused, not having 
been served with a notice for tho same, such au 
ordor cionot be upheld, as it is pissed without 
the opposite party having been given an oppor¬ 
tunity of raising objections to it : 53 l. C. 942, 
Ref. [p 1? c 2J 

Ghulam Mustafa— for Petitioners. 
Qabul Chand for Fakir Chand — for 
Opposite Party. 

D. R. Sawhney, Public Prosecutor — 
for the Crown. 

—Miran Bakhsh and Miraj 
Din wera convicted under S. 448, I.P.C., 
by a Beach of Honorary Magistrates at 
ilasur and sentenced to pay a fine of Rs. 
10 each. After the conviction the com. 
plainant Bhag Mai applied under S. 522, 
Criminal P. C., for restoration of posses, 
sion of the house cf which he alleged he 
had been deprived. This application was 
rejected by the trial Court. From that 
order Bhag Mai preferred an appeal in 
the Court of the Subdivisional Officer, 
tiasur, who cancelled it and ordered res. 
titutmn. Against this order Miran 

Conrf^ M ' r ^ D ‘ n haV ® OOm0 10 thia 

Coart on the revision side. 

It is urged by Mr. Ghulam Mustafa on 

^ ,n£ alf * firafc ’ fchafc «»• SubdivU 
sional Officer Kasur. had no jurisdiotion 

to pass the ordor objeoted to; and 
secondly that the order was passed ex 
parte and was therefore improper and 
should bo set aside. 

As regards jurisdiction, the judgments 
upon which Mr. Ghulam Mustafa has ?e! 
lied were delivered long before sub-S. (3), 

8nSr° rimina P ’ °- waa ena °^. This 

"uSwflf" tbe appelut ° 


Court jurisdiction to pass such an order. 
Mr. Ghulam Mustafa's contention that 
the order was passed ox parte appears 
however to be well founded. He himself 
positively states that it is a fact that no 
notice was served upon his clients before 
the order was passed and that they were 
not present,.at the hearing of the appeal.: 
A reference to tbe record shows that 
Bhag Mai appealed to the Subdivisional 
Officer on 17th January 1931. The Sub- 
Divisional Officer did not rocord any 
order for notice to be served upon the poti-’ 
tioners, but merely ordered that the case' 
should come up with the records on 3rd 
February 1931. On 3rd February 1931 he 
recorded that the appellant was present! 
with his counsel and that an argument 
had been heard. He accepted tho appeal 
and ordered restitution. 

It is obvious that an order of this kind 
cannot be upheld when it was passed 
without tbe opposite party having been 
given an opportunity of raising objoc 
tmns to it: see Majid AU Sardar v. AU 
Asrab (1). Mr. Des Raj Sawhney for the 

Crown admits that if tho order was passed 
ox parte justice requires that tbe present, 

Ri V\ aC , Cepte ^ and thQ a PP 0a l of, 

Bha 0 Mai be heard in the presence of the' 
petitioners. j 

I accordingly accept the revision and 
set aside the Subdivisional Officer's 

t°he° r A^J-f 9 aP i P9 A- wiU ba roh e a rd by 

T ft hn, A k , DlStricfc Ma g>'strate of 
Lahore who W ,U glVQ due noticfl fcQ Mh 

parties of the date of hearing. 

- _— Revision allowed 

W t 19 19] 20 Or. L. J. 846=53 I. C, 042.— = — 

^ A. I. R. 1932 Lahore 17 (2) 

Shadi Lal, C. J. and Tapp, j. 

Bakhshish Singh and others— Plaintiffs 
Appellants. 

oid S Z” a 29 A K‘ m7ll *?*■ D °- 

1928. J “ dS9 ' Jull " ndur ' D/ - 8th°March 

(a) Punjab Limitation Act \ . 

Whore a declaratory docreo hae bo 0 „ ow? 1 A 
as to the invalidity of certain aHonnUon ^d 
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an adoption or appointment ol an heir subse¬ 
quently tikes pKce and is set up as defence to 
the suit for possession bised on the declaratory 
decree, the suit does not become incompoteut by 
reason of the failure of the plaintiff to hive the 
adootion or aoooiatment of heir set aside: 123 
P. R. 1886; 73 P R. 1906; ,1. I. R. 1925 Pah. 
385; !. I. R. 1927 Lih. 826 and A. I. R. 1924 
P. C. 137, Dist. [P 19 C 2] 

# # (b> Limitation Act fl90S), Arts 2 and 
62 —Option to bring suit for money received 
or for compensation— Plaintiff bringing suit 
for money received— Defendant cannot claim 
benefit of shorter period under Art. 2. 

When a pi untiff his an optiou to bring his 
suit in the form of a suit for money received by 
the delendant for his use or in the form of a 
6 uitfor compensation for doing or omitting to 
do an act alleged to bo in pursuiuce of an 
enactment in force for tho time boiog in British 
India and ho elects to proceed for money recei¬ 
ved for his use, tho fact tbit ho might hive 
claimed damages or compensation cmnot en¬ 
title the defendant to tho benoat of the shorter 
period of limitition allowed by Art. *2: 32 All. 

491, Foil .; 65 P. R . 18 S 6 and 123 P. R. l ft 8G. 
Dist. [P 20 0 n 

Faqir Chand—ior Appellants. 

Achliru Ram —for respondents. 

Tapp, J. ~Harnam Singh, a Jat of 
raauza Khera in Jullundor district, object¬ 
ed seven alienations in respect of h:s an¬ 
cestral estate in favour of Sudh Singh, a 
cousin of the deceased father of the de¬ 
fendants Phuman Singh and Naranjan 
Singh, and one in favour of the defend¬ 
ant rha noun Singh, another cousin, 
between the years 1901 and 1907. Two 
of the plaiutilTs, namely, Bakhshish 
Singh and Bhigwan Singh, as first cou- 
gins of the alienor, brought two suits 
impeaching these alionationsand on 27th 
January 1914, obtained declaratory deo- 
raos subject to the payment of Rupees 
3,959-10-0 in the oase of the alienations 
in favour of Sudh Singh and Rs. 230 in 
the case of that in favour of Thatnman 

Sl Oo3rd November 1916, Harnam Singh 
executed a deed of adoption in favour of 
Naranjan Singh, defendant one of the 
two sons of the alienee =>udh Sin h but 
on 20th October 1917. he execute! a 
will in favour of all bis reversioners and 
cancelled the adoption. Again on 2nd 
Septa nber 1921 he made a gift of his 
property in favour of two strangers, lie 
dial on 4th April 1923. 

In 1926 .Bakhshish Singh anlBhagwan 
Sin^h with ton other reversioners of 
tho'deeeased brought two suits JNos. 
219 an! 220) against Pnuman Singh, 
N iranjan Singh and Thamman Singh on 
the basis of the two declaratory decrees 


of 1914 for possession of certain shares 
in the alienited land on payment in Suit, 
No 219 of Rs. 2.474-12-3 and in Suit 
No. 220, Rs. 175. Three other reversion- 
ers namely, Mangal Singh, Ishar Singh 
and Partap Singh not joining the plain¬ 
tiffs, were made defendants in both the 
cases. Naranjan Singh also brought an 
action for possession of tho ontire estate 
of Barnaul Singh on the strength cf his 
alleged adoption. 


The two main issues in these cases 
related to the adoption of Niranjan 
Singh and limitation. The first Court 
dismissed tho suit of Naranjan Singh and 
holding that tho other two suits were 
within time, granted plaintiffs 1, 2 4,5 
and 10 certain shares in thealienate l pro¬ 
perty subject to the payment of Rupees 
1,262-2-10 in one case and Rs. 55-12-6 in 
the other case. So far a9 the other seven 
plaintiffs were concerned the two suit9 
for possession wore dismissed on the 
ground apparently of waivor. 


Tho defendants Naranjan Singh and 
Pmman Singh preferred an appeal 
against tho decree in Suit No. 219 while 
tho plaintiffs preferred appeals against 
the decrees in both the suits. Naranjan 
Singh also preferred an appeal against 
tho dismissal of his suit. The learned 
District Judge held that the adoption of 
Naranjan Singh had not been proved and 
his suit had therefore been rightly dis¬ 
missed. The appeal by the defendants. 
Phuman Singh and Naranjan Singn, 
was accepted on the ground that Suit 
No. 219 was barred by time on tho ap¬ 
plication of S. 7, Punjab Limitation 
(Custom) Act 1 of 1920. Suit No. 219 
therefore stood dismissed. Tno appeals 
of the plaintiffs also failed and were 

dismissed. 


ppeal No. 1762 of 1926 has been pre- 
ed by the plaintiffs against the dis¬ 
til of Suit No. 219. Appeil No. 1763 
926 relates to Suit No. 220. but as 
t suit was not dismissed this appeal 
omes unnecessary and need not be 
3 ideied. 

Lt the hearing it was brought to oar 
ice that Kapura plaintiff 10, hid die 
re than a year ago and as none of h - 
U representatives has been brought 
record the appeal so far as he is con¬ 
ned must be held to have abate , anj 
apuellants before us now are only the 
intiffs, Bakhshish Singh (l), Bha a - 
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wan Singh (2), Dalip Singh (4) and Kar- 
tar Singh (5). 

The only question which arises for de¬ 
termination is whether Suit No. 219 has 
been rightly dismissed as being barred 
by time on the application of S. 7, Pun¬ 
jab Limitation (Custom) Act 1 of 1920. 
The suit as brought fall3 under Cl. (h), 
Art. 2 of the schedule to that Act. This 
article requires tint where a declaratory 
decree his been obtained a sait for pos¬ 
session of ancestral immovable property 
which has been alienated on the ground 
that the alienation is not binding on the 
plaiutiff according to custom must be 
brought within three years from the 
date on which the right to sue accrues or 
the date on which the declaratory decree 
is obtained, whichever is later. In the 
present case the right to sue accrued 
later, namely on the death of Harnam 
Singh and therefore 4th April 1923, is 
the terminus a quo. The suit hiving been 
brought within throe years of that date 
is prima facie within time. 

Seotion 7, Punjab Act, provides inter 
alia that no suit for the possession of 
ancestral immovable property on the 
ground that an alienation of such pro¬ 
perty or tbe appointment of an heir is 
not binding on the plaintiff according to 
custom shall lie if a suit for a declara¬ 
tion that the alienation or appointment 
of an heir is not so binding would be 
time barred, unless a suit forsuih a dec¬ 
laration has been instituted within the 
period prescribed by the schedule. 

Now it will be seen that the plaintiffs 
had obtained a declaratory decree and 
consequently their suit for possession on 
this ground is competent. The learned 
district Judge however held that al- 
though the suit was not based on the 
gronnd that the adoption of Naranjan 
bingh was not binding on the plaintiffs, 
the fact that Naranjan Singh was in pos- 

of „ land aod w *s setting up his 
title thereto as an adopted son, barred 

the plaintiffs suit unless they obtained a 

declaration that the adop‘ion either did 

not take place or was invalid. The 

learned Judge was further of opinion that 

fnn ! ,a ? d *l’ pa v * Chanbasappa (1) did not 

JEW? fch8 f This daci *ion of their 
Lordships of the Judicial Committee set 

at rest the controversy as to the applioa- 

tjop of Art. 118 o r Art. 141. Limitation 

M A. I. «, 1924 p Q 187=70 I o'Q7i— ki 
I. A. 220=48 Bom. 411 (P.0.). * 971-61 


Act, to a suit in which the validity or in¬ 
validity of an adoption was in question. 

I am inclined to agree with the learned 
District Judge that the authority referred 
to has no application to the prosent cise, 
there being no speci6c provision in the 
Limitation Act, as there is in S. 7, Punjab 
Act, that a suit for possession arising 
out of an alienation of the appoint nent 
of an heir will not lie where no declara¬ 
tory decree has been obtained ; but I doj 
nob agree that where, as in the present 
case, a declaratory decree has been ob- 
taineJ as to the invalidity of certain 
alienations aod an adoption or appoint¬ 
ment of an heir subsequently takes place; 
and is set up as a defence to the suit for! 
possession based on the declaratory de-' 
creo, such suit is imeompetent unless the 
plaintiff first gets rid of the adoption. In! 
this connexion the learned counsel for the 
respondents cited Seth Karnnji v. Sar. 
dnr Kir pal Singh (2), Amin Chand v. 
Gujar Mai (3), Kaura v. Ram Chand (4) 
and Firm Kir pa Ram Lachhman Dass v. 
Firm Sawan Mai Gopi Chand, A. I. R 
1927 Lah. 826. 

In the decision of 18S6 the question 
arose as to the applicability of Arts. 2, 
62 or 96, Limitation Act, 1877 to a suit 
in which the plaintiff sued to recover the 
amount levied by the defendant on account 
of ferry tolls in excess of that whioh he 
ought to have levied. It was held that 
the suit in substance fell within the de¬ 
scription given in Art. 2, though it might 
in form fall within the description given 
in Art. 62 or Art. 96 of the same sohedule. 
and the defendant was entitled to rely on 
the shorter period of limitation. This 
decision followed an earlier one of the 
Chief Court. NarpatRai v. Sirdar Kir - 
pal Singh (5). The view taken in Seth 
Karimji v. Sardar Kirpal Singh (2) was 
dissented from by a Division Bench of 
the Allahabad High Court in the Raj. 
putana Malwa Railway Co-operative 
ftt? re Sk . V ' /{ mere Municipal Board 

u- un ea - rD0d Jadges of the Allahabid 
High Court in commeuting on these two 
decisions of the Punjab Chief Court 
remarked on p. 498 as follows: 

in Qt !, nd0d by lhe lo ‘ rnoi 

in these ctB e3 to lay down the proposition that, 

(2J [1886] 123 P. R. 1*86. ’ 

4 P * L ' R - 1006 - 

L,h. 206 386=58 L °- 946 =G 

(5) [1886] 66 P. R. 1886. 

(6) [1910] 32 AH. 491=6 I. 0. 401. 
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when a plaintiff has an option to bring his suit 
in the form of a suit for money received by the 
defendant for his use, or in the form of a suit 
for compensation fordoing or omitting to do an 
act alleged to be in pursuance of an enactment 
in force for the time being in British India and 
be elects to proceed for money received for his 
use, the fact that ho might have claimed dama¬ 
ges or compensation entitles the defendant -to 
the benefit of the shorter period of limitation 
allowed by Art. 2, we cannot agree with them.” 

In my judgment the view taken by the 
Allahabad High Court is the more correct 
one and I would respectfully dissent from 
the broad proposition of law laid down 
in the two decisions of the Punjab Chief 
Court. 

In Amin Chand \.GujarMal( 3) the 
suit was brought by a surviving partner 
against the representatives of a deceased 
partner for contribution in respect of 
losses of a dissolved partnership. The 
losses were specified as being so much 
and recovery of that amount was sought. 
It was claimed that the suit fell under 
Art. 120, Limitation Act, 1S77. but it was 
held that the suit was in substance one 
for an account and payment of the sum 
found due and fell under Art. 106, Sck. 2, 
to that Act. Now, this decision is in ac¬ 
cordance with the observations made on 
p. 215 (of 6 Lah.) Kaura v. Earn Chand 
(4), namely, that a litigant merely by 
attaching a label to his suit cannot bring 
under a different article of the Limita¬ 
tion Act from that under which it would 
come on a true interpretation of the 
nature of the suit. Similar remarks were 
made in A.I.B. 1927 Lah. 826. at p. 827. 
to the offeot that it cannot be admitted 
that a plaintiff by the wording of a clever 
plaint can avoid the proper limitation 
for his suit. 

In the present case it does not seem to 
me that the plaintiffs by seeking posses¬ 
sion on the basis of their declaratory 
decree are attaching a label to their suit 
and thus trying to avoid the application 
of S. 7, Punjab Act. Both in form and 
in substance their suit arises out of the 
declaratory decree obtained by them in 
1914. 

To borrow the language of their Lord- 
ships of the Judicial Committee in the 
Bombay case and making the necessary 
changes the plaintiffs in the present case 

say : , , 

" We claim possession on the groan! that in 

1011 it was declare! by a competent Court that 
the alienations relating to the land, of which 
we seek possession, were, subject to the payment 
of a certain sum of money, ineffective against 


us and the other reversioners. Our right to sue 
accrued within three years of the death of 
Harnam Singh and, as brought, our suit is 
within time.” 

To this defendants reply : 

“ No doubt, as stated by you, your suit is 
within time but inasmuch as one of U3 was 
adopted by the alienor in 1916 you must first 
get rid of that adoption and as you have not 
done so your suit for possession is incompetent 
under S. 7, Punjab Act." 

Now if this defence is held to be sound 
and valid and to prevail, would it not 
amount to holding that the plaintiffs* 
cause of action must be founded not on 
what is averred in the plaint but what 
is set forth in the defence and under the 
rule of limitation applicable according 
to the label attached by the defendant 
to the plaintiff’s suit, and not by the 
plaintiff himself, such suit becomes in¬ 
competent. I do not consider that any 
such proposition can he equitably laid 
down. Turning now to S. 7 of the Act it 
sesms to mo that this provision occur¬ 
ring as it does in a statute of limitation 
only bars a remedy unless a particular 
course has been previously taken or 
there is still time for that to bo done. 
It cannot be interpreted as destroying a 
right already obtained by pursuing a 
prescribed remedy available at the time 
merely on the ground that another pres¬ 
cribed remedy which subsequently be¬ 
came open to the plaintiffs was not 
availed of. 

I am therefore not prepared to inter¬ 
pret S. 7 of the Act so as to make it in¬ 
cumbent on a reversioner to obtain a 
declaration both as regards the invalidity 
of an alienation and the appointment of 
an heir, where both these are present, 
before he can sue for possession. 

In my opinion therefore the suit does 
not become incompetent on account of 
the failure of the plaintiffs to have the 
alleged adoption set aside. In this con¬ 
nexion it should also bo remembered that 
Harnam Singh himself had revoked the 
adoption a little less than a year after he 
had purported to make it. 

For the above reasons I would accept 
the appeal and, sotting aside the decree 
of the lower appellate Court, restore that 
of the trial Court in Suit No. 219 as re¬ 
gards the shares of* plaintiffs 1, 2, 4 ana 
5. Their proportionate shares and the 
amount payable by them can bo worked 
out in execution proceedings. I would 
also allow the above plaintiffs their 
costs in this appeal. 
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Appeal No. 1783 is formally dismissed, 
parties bearing their own costs. 

Shadi Lai, C. J.—I concur in the 
conclusion reached by my learned col¬ 
league. 

V.B./il'K* Order accordingly. 

* A. I. R. 1932 Lahore 21 

Currie, J. 

Jowala Singh and others —Plaintiffs 
Appellants. 

v. 

Mt. Dhano and others —Defendants 
Respondents. 

Second Appeal No. 1884 of 1930, Deci¬ 
ded on 4th May 1931, against decree of 
Dist. Judge, Amritsar, D/- 4th July 1930. 

❖ Civil P. C. (1908), S. 149—Appellate Court 
allowing deficiency to be made up—No ques¬ 
tion of limitation can arise. 

If an appellate Court which has jurisdiction to 
hear an appeal exercises its discretion under 
S. 149 and allows the court-fee on memorandum 
of appeal to be mado up and accepts payment 
no further question of limitation can arise. The 
proper course for appellate Court under suoh 
circumstances is always to make up it9 mind 
first as to whether there is any good ground for 
allowing the deficiency to bo made up and it is 
unfair to permit the deficiency to be made up 
and then hold that the appeal is birred by limita¬ 
tion; A . I. R. 1922 Lai i. 233, Dist. (P 22 C 1] 

Tirath Ram— for Appellants. 

Mehar Chand Mahajan —for Respond¬ 
ents. 

Judgment.—The circumstances lead- 
mg to these two second appeals may bo 
briefly stated: 

The plaintiffs sued for possession of 
certain property alienated by their de¬ 
ceased relative Harnam Singh. The trial 
Couit dismissed the two suits finding 
inter alia that two widows of other col¬ 
laterals would succeed before the plain¬ 
tiffs. The plaintiffs lodged two appeals. 
These appeals were stamped with Rs. 10 
stamps, which was the correct amount 
had the claim in the appeals been one for 
possession but the finding of the trial 
Oourt to the effect that their suits for 
possession could not lie in the presence 
of the two widows of nearer collaterals 
was not contested. The claim in the ap¬ 
peals was thus in reality one for a de¬ 
claration which would require a stamp 
for Rs. 20. Accordingly, on the appeals 
coming up for hearing, this objection was 
raised by the respondents. The learned 
District Judge by his order dated the 3rd 
January held that the appellants must 
affix the necessary court-fees on the reliefs 
claimed before the appeals were heard 


Mt. Dhano (Currie, J.) 

and directed "subject to all just excep¬ 
tions'' that the deficiency in court-fees 
should be mado good by the 14th Janu¬ 
ary. The deficiency was made up, and 
on the 4th July 1930 the learned Dis¬ 
trict Judge dismissed the appeals as time 
barred. He held that the ignorance of 
counsel as to the provisions of law re¬ 
quiring a court-fee stamp of Rs. 20 was 
not sufficient cause for extending the 
period of limitation. In reaching this 
decision the learned District Judge dis¬ 
cussed the provisions of S. 149, Civil P. C., 
on which reliance was placed for the ap¬ 
pellants. He wrote: 

“My order however was clear. I directed 
deficiency in court-fees to be made good subject 
to all just exceptions which included the ques¬ 
tion of limitation and it was with the provisions 
of S. 149, Civil P. C., in view that I made my 
order subject to all just exceptions. This meant 
that if the appellant could show that ho had 
just cause for not affixing the proper court-fees 
in the first instance the benefits of S. 149 would 
be given to him.*’ 

For the appellants it is now contended 
that the effect of S. 149, Civil P. C., is 
that a document insufficiently stamped, 
when once it is sufficiently stamped with 
the leave of the Court, is retrospectively 
validated and that therefore once per¬ 
mission had been given to make up the 
court-fees and the money was actually 
paid, the memorandum of appeal was re¬ 
trospectively validated and no question 
of limitation would arise. 

For the respondents it was contended 
that the question of limitation would 
only arise when the court-fees had been 
actually made up. In this connexion 
Mr. Mahajan oited dined Ali v. Munici¬ 
pal Committee , Jhang Maghiana (1). That 
case however was one in which a single 
Judge allowed a revision petition to be 
treated as an appeal on payment of the 
oourt-fees. The appeal however was 
one whioh, under the rules of the Court, 
had to be heard by a Division Bonoh and 
that the Judge who admitted it could not 
himself deal with the question of limita¬ 
tion. The present case is different. Here 
the learned Distriot Judge who had juris¬ 
diction to hear the appeal exercised his 
disoretion and allowed the court-fees to 
be made up. This could only be done 
under S. 149, Civil P. C. That section 
dearly lays down that upon such pay¬ 
ment the document in respect of whioh 
such fee is payable shall have the same 

~(I) A. I. R. 1922 Lah. 283=56 I. O, 14S=2 
Lab. 1. 
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forco and elTect as if such fee had been 
paid in the first instance. To my mind 
that clearly means that once the Court 
nas allowed and accepted payment no 
further question of limitation arises. 

In the present case it is clear that the 
objection regarding the insufficiency of 
the court-fees was raised by the respond¬ 
ents and argued in the presence of the 
parties. There was therefore no reason 
for postponing the decision of the ques¬ 
tion of limitation. The proper course for 
[the District Judge was to make up his 
mind whether there was any good ground 
for allowing the deficiency to be made 
up. It was not fair to permit the defi¬ 
ciency to be made up and then to hold that 
the appeal was barred by limitation. 

I therefore hold that the learned Dis¬ 
trict Judge erred in dismissing the ap¬ 
peals as time tarred. 

I accept the appeals and remand them 
for decision on the merits. Costs will be 
costs in the cause. 

V.B./r.k. Appeal allowed. 

* A. I. R. 1932 Lahore 22 

Coldstream and Johnstone, JJ. 

Mohindar Singh — Plaintiff — Appel¬ 
lant. 

v. 

Nagina Mal-Bhana Bam— Defendants 
—Respondents. 
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the appellant's suit, is a hundi or not. 
The appellant described the document in 
his plaint as a hundi and was met with 
the objection that it was improperly 
stamped and was consequently inadmis¬ 
sible in evidence. The suit was dis¬ 
missed by the Court of first instance and 
on appeal to the District Judge it was 
contended by the appellant's counsel 
that the document was, in fact, not a 
hundi but a bond. The learned District 
Judge did not decide the question whe¬ 
ther the appellant was entitled to argue 
that the document was a bond, but on 
examination of the document held that 
it was a hundi and dismissed the appeal, 
leaving parties to bear their own costs in 
his Court. 

The document reads : 

El; linn Ji Sahai SiJh Sri Pattri Bhai 
Sardar Sahib Mohindar Singh J'irgwal'i Sir¬ 
dar J lit Sinjh ka beta Likhi Khanm Sett Dhai 
Hayina Slat Bhana Ram ki Ram. Ram Bachna 
Ji. Age Smachar ek bachna Rupaya 1,000 
rokri Seti Hainje ji s ke Ninwas 500 kc doone 
Rupaya 1.0JO Mohindar Singh passon lite 
Hainje. Nagina Mai Bhana Mai ne sud dar 
Ek Rupaya sainkra dent. Biaj Mahine thin 
Rakhcnja. Uske Bad Sirdar Mohindar Singh 
jog detcenge." 

Now, it cannct be gainsaid that the 
opening sentence of the document lends 
colour to the view that it wa3 intended 
to be a hundi. But is the document, in 
fact, one of that kind ? It mentions the 


Second Appeal No. 1766 of 192S, De¬ 
cided on 2nd July 1931, from decree of 
Dist. Judge, Ludhiana, D/- 21st April 
1921. 

£ Stamp Act (1899), S. 2 (5) (b)—Promia- 
• ory note written on hundi paper and at¬ 
tested but not made payable to bearer or to 
order is bond. 

A promissory noto written on a hundi paper 
and attested but not made payable to the bearer 
or to order is a bend falling within the purview 
of S. 2 (5) (b). 

Where, a document mentioned the borrowing 
of Rs. 1,000 by A from B and went on to say 
that A would havo to p 3 y interest at 1 per cent 
per mensem, interest for three months was not 
to be | aid and after that B was to bo paid ; the 
document was attested by one C. 

Held : that document fell within tho defini¬ 
tion of "bond” in S 2 (5) (b): 8 Mad. 87 (F. B.) 
and 29 Bom. 82 and A. I. R. 1927 Nag. 195, Rel. 
on. [P 23 C 1 ) 

Badri Das and Aohhru Bam — for Ap¬ 
pellant. 

Chandar Gupta for Fakir Chand—lor 
Respondents. 

Johnstone, J. —The simple question 
to bo decided in this appeal is whether or 
not a document, which form the basis of 


borrowing of Rs. 1,000 by the respon¬ 
dents from the appellant and goes on to 
say that the respondents will have to 
pay interest at one per cent per men¬ 
sem. Interest for three months was not 
to be paid and “after tbit we shall pay 
Mohindar Singh." The document was 
attested by one Baba Ram. 

For the appellant it is contended that 
the document contains no promise to 
pay to the order of any person in fact, it 
is not payable to order or to bearer and 
therefore it falls within the purview of 
S. 2 (5) (b), Stamp Act, 1899. In support 
of his casa, Mr. Badri Das relied on oer- 
tain authorities. The first cited by him 
is Befercnce under Stamp Act S. 46 (l). 
where a promissory note, written on 
hundi paper and attosted, but not pay¬ 
able to bearer or to order, was held to 
be a bond. A document of a similar 
nature, by which a parson promised to 
pay on demand (but the amount was not 
payable to bearer or order) was hold in 

(1) [1335J 8 Mad. 87 (F.B.). 
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Reference under Stamp Act S. 49 (2) to be 
a bond. The same principle was laid 
down \u Venku Ramchandrashet v. Sita - 
ram Pandurang (3) and in De Rozario 
v. Harbillabh Onkarji (4). 

For the respondents it was urged that 
the drawer and drawee are the same per¬ 
son and that both parties treated the 
document as a hundi. These arguments, 
in my opinion, cannot prevail. The docu¬ 
ment falls exactly within the definition 
of a bond in S. 2 (5) (b), Stamp Act, 
and it i3 to the dooument itself that re¬ 
gard must be had. I would therefore 
accept this appeal and remand the case 
to the trial Court for a decision on merits 
under 0. 41, R. 23. Civil P. C. The ap. 
pellant will be given one month’s time to 
pay the necessary penalty. The stamps 
on appeal in the lower appellate Court 
and in this Court will be refunded and 
the other costs will follow the event. 

Coldstream, J.—I agree. 

R.M./r.k, _ Appeal allowed . 

(2) [1887] 10 Mad. 153 (F.B.). 

(3) [1005] 29 Bom. 82=6 Bom. L.R. S41. 

(1) A.I.R. 1927 Nag. 195=100 I.C.794. 
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Broadway, J. 

Bhana Mal —Defendant—Petitioner. 

v. 

Bhartu Mal-Bansi Dhar— Plaintiffs— 
Respondents. 

Civil Revn. No. 91 of 1931, Decided on 
3rd July 1931, from decree of Small Cause 
’Court Judge, Delhi, D/- 3rd November 
1930, 

* Civil P. c. (1908), S. 58—Surety for ap- 
pearance cannot be allowed to recover any 
sum forfeited. 

When a man stands surety for the appearance 
of another he should take ovory precaution to 
insure the carr) ing out cf his undertaking, and 
lie cannot be allowed to recover any sum forfeited 
under the bond either from tho actual person 
lor whom he stood suroty or from any person 
who induced him to so stand, for if he is so al¬ 
lowed it would only tend to render the surety 
oallous and tho whole object of demanding the 
J?., "° ul “ de,a * ted : 65 I.C. 187, Foil,; 39 

1048, Jjisl • q 2 ] 

Shamair Chand—lor Petitioner. 

Kahati Chand —for Respondents. 

r ,“ dgl " ent - It appears that one 
liakhmi Chand was consigned to the civil 
jail in execution of a money deoree against 
him. Thereupon an applioation for his 
being declared an insolvent was made, 
and in order to obtain his release from 
theem! jaii his son-in-law asked one 
Bhartu Mal to stand surety for the said 


Lakhmi Chand. Accordingly Bhartu Mal 
executed a bond in the sum of Rs. 1,000, 
by which he undertook to produce Lakhmi 
Chand in Court when necessary. Lakhmi 
Chand however failed to appear and the 
Court held that Bhartu Mal bad forfeited 
his bond and directed him to pay a sum 
of Rs. 200, instead of the whole amount 
of Rs. 1,000. This sum was paid and 
taken over by the Official Receiver where¬ 
upon Bhartu Mal instituted the present 
suit against the BOD-in-law of Lakhmi 
Chand for Rs. 200. That claim has been 
decreed. 

Against this decree Bhana Mal tho son- 
in-law has preferred this petition under 
S. 25. Act 9 of 1887, aDd it has been 
urged by Mr. Sbamair Chand on his be¬ 
half that the suit should have been dis¬ 
missed inasmuch a9 the surety could nob 
claim the money forfeited as it was 
against public policy. In support of this 
he has cited various authorities of whioh 
I need refer only to one of this Court, 
namely, Kishan Lai v.Durga Pat shad (l). 
That case dealt with a boud given in a 
criminal case for the release of the person 
accused on bail. The principles therein 
enunciated are applicable to the present 
oase. It is essential that when a man 
stands surety for the appearance of an¬ 
other that he should take every praoau 
tion to insure the carrying out of his un¬ 
dertaking. If the surety in such oiroum- 
stances i9 allowed to recover any sum 
forfeited under the bond either from the 
aotual person for whom he 9tood surety 
or from any person who induced him to 
so stand, it would only tend to render 
the surety oallous and the whole objeot 
of demanding the bond would be defeated. 
Mr. Kahan Chand for the respondent has 
referred to S. 145. Civil P. C., and Basanti 
Lai v. Chliede Singh (2). I am unable to 
see how S. 145 has any bearing on the 
matter before me and Basanti Lai v. 
Chhede Singh (2) oertainly did not deal 
with the present question. In my judg¬ 
ment the deoree passed is against publio 
polioy and I would therefore aocept this 
petition and dismiss the plaintitl's suit 
with costs in this Court. 

V.B./r.k. Petition accepted. 

<1) [1921] 65 I. 0.137. 

(2) [1912] 39 Cal. 1018=16 I. 0.118, 
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Bhide, J. 

Mahbub —Appellant. 

v. 

Munshi and others —Respondents. 

Second Appeal No. 4S2 of 1931, Deci¬ 
ded on 25th June 1931, from decree of 
Dist. Judge. Hissar, D/- 3rd Decem¬ 
ber 1930. 

(a) Registration Act (1908), S. 17—Refer¬ 
ence only made to compromise in Court's 
order to effect “ hasab tasfiya ba hami’ ” 
—Terms of compromise are deemed to be 
embodied in order and do not require regis¬ 
tration. 

Where .all the terms of the compromise are 
not reproduced ad verbatim in the Court’s 
order, but only a reference is made to them to 
the effect “ hasab tasfiya b% ‘hami' ’* the terms 
ol the compromise must be deemed to be recor¬ 
ded in the order and do not require registration: 
-1. I. R. 1930 Lah. 855, Rel • on. and A. I. R* 
1923 Lah. 581, Dist , (P 24 C 2] 

(b) Custom (Punjab)—Compromise —Bona 
fide dispute settled by compromise by father 
—Compromise binds son. 

Whore a compromise is effected bv the father 
being a settlement of a dispute made in good 
faith, such compromise would be binding on the 
son : A. I. R . 1927 Lah. G37, Foil. [P 25 C 1] 

* (c) Limitation Act (1908), Art. 113- 
Compromise — One party agreeing to give 
other party some 26 bighas from his land — 
Land not being selected contract is of execu¬ 
tory nature and Art. 113 applies and not 
Limitation Act (1908), Art. 144. 

Where as per terms of a compromise ono 
party agrees to give the other party some 26 
bighas from his laud the suit for possession of 
this laud will be governed by Art. 113 and not 
by Art. 144 because until the land is selected 
the title canuot pass to the promisee and the 
contract is thu9 of an executory nature. No 
date having been fixed for performance of the 
contract, the period of limitation would run 
from the date when phintif! has notice that 
the performance was refused : 26 All. 497, Ref. 

[P 25 C 1, 2] 

N. G. Pandit and Mehr Charid Sud— 
for Appellant. 

Shamair Chand and Qabul Chand—lor 
Respondents. 

Judgment. — The plaintiff Munshi 
sued in this case for possession of 26 big¬ 
has of land on the basis of a compromise 
arrived at in a civil suit in the year 
1918. The defendant pleaded inter alia 

(i) that the compromise was not admis¬ 
sible in evidence for want of registration, 

(ii) that it was not binding on Mahbub, 
the present defendant and (iii) that the 
suit was time barred. The trial Court 
dismissed the suit, but on appeal the 
learned District Judge has decreed it and 
from this decision this second appeal has 
been preferred. 


The first and the most important point 
is that of registration. It is not dispu¬ 
ted that if the terms of the compromise 
are recorded in a decree or order of the 
Court, they do not require registration : 
cf. S. 17 (2) 6, Registration Act. In 
the present instance the terms of the 
compromise on which plaintiff’s claim is 
based wore not included in the decree as 
they did nob relate to the subject-matter 
of that suit, but on behalf of the plain¬ 
tiff it is contended that the terms were 
embodied in the order by which the com¬ 
promise was recorded and a decree wa9 
directed to be passed so far as it related 
to the subject matter of the suit. This 
contention is in my opinion correct. It is 
true that all.the terms of the compromise 
are not reproduced verbatim in the order 
and only a reference is made to them to 
the effect “ hasab tasfiya ba ‘hami’ 
but the terms of the compromise must, 
I think, be taken to be embodied in the 
order by virtue of the above expression 
as it would be incomplete and unintelli¬ 
gible without reference to them. This 
view is supported by A. I. B. 1930 Lah. 
855 a Division Bench ruling of this Court 
which is relied upon by the learned coun¬ 
sel for the plaintiff-respondent. The 
learned counsel for the appellant has re¬ 
ferred to Ghulam Mustafa v. Ghulam 
Nabi (l), hut that ruling is not in point* 
as the Court simply refused to pass any 
decree on the ground that the compro¬ 
mise went beyond the subject-matter of 
the suit and ordered the record to be con¬ 
signed to the record room. 

The proper course would, of course, 
have been to record the compromise and 
pass a decree in so far as the compromise 
related to the subject-matter of the suit. 
But this course was not adopted, with 
the result that there was not even an 
order recording the terms of the compro¬ 
mise. The learned counsel for the ap¬ 
pellant further urged that the Court 
noted in its order in the present case 
that no decree could bo passed with ros- 
pect to the land which was not the sub¬ 
ject-matter of the suit. But this did 
not mean that those terms of the com¬ 
promise which related to the land were 
not recorded. According to O. 23, R. 3, 
Civil P. C., when the parties to a suit 
enter into an agreement the Court is re¬ 
quired to record the ' agreement * and 

(1) A. I. R. 1923 Lah. 531,=75 I. C. 4G1=± 
Lah. 263. 
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in my opinion all the terms were so re¬ 
corded, by virtue of the reference to the 
41 tasfiya ba ‘bami’ " (mutual agreement). 
I accordingly hold that the order record¬ 
ing the compromise in the present case 
was rightly held to be admissible to 

prove its terms. ^ • • u 

A second point urged in connexion with 
the compromise was that the statement 
of Alim Bukhsh in which he agreed to 
give 26 bighas was made after the com¬ 
promise had been recorded. It appears 
that in the original agreement Alim 
Bukhsh had agreed to give 1/3rd of his 
land, but in a subsequent statement in 
Court he agreed to give 26 bighas. After 
a careful perusal of the order and the 
statement of Alim Bukhsh however I see 
no good ground for holding that Alim 
Bukhsh’s statement was made after the 
compromise was recorded. The record 
does not show that the statement was 
made subsequently and the presumption 
is that the Court followed the proper 
procedure in the matter. The last sen¬ 
tence in the order also supports the same 
conclusion. 

There is no force in the next conten¬ 
tion that the compromise is not binding 
on Mahbub defendant, who is a son of 
Alim Bukhsh. As a matter of fact Mah- 
bub had signed as mukhtar of Alim 
Bnkhsh, butr apart from that the agree¬ 
ment being a settlement of a dispute 
made in good faith by Alim Bukhsh 
would be binding on the defendant: cf. 
Balia v. Mula (2). 

The last point is that of limitation. 
The compromise was effected on 25th 
June 1918, and the present suit was in¬ 
stituted on 28th October 1929, i, e , with¬ 
in 12 years. If the suit is governed by 
Art. 144, Limitation Act, as claimed by 
the plaintiff, it is clearly within time. 
But it is contended on behalf of the de¬ 
fendant-appellant that the compromise 
did not pass the title at onoe to the 
plaintiff, that the suit is in reality one 
for speoifio performance of a contract, 
and that the period of limitation for such 
a suit being three years under Art. 113, 
Limitation Act, the suit is time barred. 
In my opinion, the contention that the 
title did not pass at onoe is sound. For 
according to the terms of the compro¬ 
mise Alim Bukhsh had promised to give 
1 26 bighas out of bis land but this area 

(2) A. I. R. 1927 Lah, 637=103 I. 0. 400=8 
Imh. 716. 
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had yet to be selected by him. Until it 
was selected the title could not pass. 
The contract was thus of an executory 
nature snd the case would therefore be 
governed by Art. 113, Limitation Act:] 
cf. Talewar Singh v. Bahari Singh (3). 
But we have next to see when the period 
of limitation would start. No date hav¬ 
ing been fixed for the performance of the 
contract, the period of limitation would; 
run frera the date when plaintiff had! 
notice that performance was refused : i 
see Art. 113, Limitation Act. But the 
defendant has not proved that perform¬ 
ance was demanded and refused more 
than three years before the present suit. 
In the circumstances, the suit cannot be. 
held to be time barred. 

No other points were pressed. I dis¬ 
miss the appeal with costs. 

_B.V./r.K i __ Ap peal dismissed. 

(3) [1904] 26 All. 497. 

A. I. R. 1932 Lahore 25 

Coldstream and Johnstone, JJ. 

Jumma X/ia7i~Defendant—Appellant. 

v. 

Allah Baklish— Plaintiff— Respondent. 

First Appeal No. 2178 of 1926, Deci¬ 
ded on 2nd July 1931, against decree of 
Senior Sub-Judge, Rawalpindi, D/- 10th 
May 1926. 

Oaths Act (1873), S. 11—Party’s refusal to 
take particular form of oath does not falsify 
his case. 

A party may have a perfectly true case and 
yet for peculiar reasons be unwilling to bind 
his couaoienco by a particular form of oath. 

Where too proposal is that the administra¬ 
tion of tho oath should be a public performance 
after a religious service and tho party refuses 
to do so, it does not prove the falsity of the 
part/’s claim, because such refusal is to be con¬ 
sidered merely as a piece of evidence. 22 Bom. 
680, Foil. [P 2G 0 2] 

Aziz Ahmad and RupRam —for Appel, 
lant. 

Malak Barkat Ali —for Respondent.. 

Judgment—The'suit from which this 
appeal arises was instituted by the res¬ 
pondent Allah Bakhsh to recover from 
the appellant Jumma Khan a sum of 
Ks. 6,645-5-0 being principal and interest 
due upon a promissory note alleged to 
have been executed in the respondent’s 
favour by Jumma Khan on 15th Febru- 
ary 1923. Jnmma Khan denied execu¬ 
tion and receipt of consideration. On 
26th April 1926, after one of his defenoe- 
witnesses had been heard, he submitted 
an application to the Court praying that 
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the case be decided by administering an 
oath to the respondent in the Jumrna 
Masjid (mosque) at Rawalpindi after Fri¬ 
day prayers, the father-in-law of the res¬ 
pondent and the Imam of the mosque be¬ 
ing commissioned to administer the oath 
The respondent deolined to take the oath, 
in this manner on the ground that the 
application had been made merely to 
disgrace him. The Senior Subordinate 
Judge, Rawalpindi, decreed the suit upon 
the evidence which in his opinion, proved 
the execution of the promissory note and 
the passing of consideration. He allo¬ 
wed interest up to the date cf payment 
at the rate fixed in the promissory note. 

It has been argued beforo us by Mr. 
Aziz Ahmad for the appellant Jumrna 
Ivhan that the evidence of execution is 
unconvincing; that in the circumstances 
the lower Court ought to have refused a 
decree in view of the respondent’s refu¬ 
sal to take an oath as proposed by the 
appellant and that future interest should 
not have been allowed at more than 6 
per cent. 

The execution of the promissory note 
and the payment of the consideration in 
currency notes at tbo same time by the 
respondent to the appellant has been 
established beyond doubt by the evidence 
of Mohammad Sharif, P.W. 1, who typed 
the promissory note in Jdofondant’s hotel. 
Jumrna Khan signed the promissory note 
in witnesses’ presence after it had been 
explained to him. This evidence is cor¬ 
roborated by Farman Ali, P. W. 2, who 
adds that the rate of interest was fixed 
after inquiry from Jurama Khan. Simi¬ 
lar evidence is given by Abdul Jabbar, 
P. W. 3, and Mahommad Ibrahim, P. W. 
4, who were present at the time, and 
also Mohammad Is* P. W. 5, who was 
apparently in Jumrna Khan’s service at 
the time and used to act as a clerk for 
him. These witnesses appeared to the 
learned-Senior Subordinate Judge to be 
respectable persons for disbelieving whose 
evidence there was no good rexson. 

We have compared the signature upon 
the promissory note with the other signa¬ 
tures of Jumrna Khan’s upon the record 
of the authenticity of which there is no 
dispute, and we are satisfied that the 
Ipromissory note was signed by Jumrna 
Khan. As regards the respondent’s re¬ 
fusal to take an oath, such a refusal is to 
be considered merely as a piece ol evi¬ 
dence, and as pointed cut in Chintarnan 


Bhat v. Shrinivas Bhat (l), it does not 
prove the falsity of the respondent’s 
claim. As in that case, there is here 
abundant other evidence in favour of the 
plaintiff and his refusal to take the oath 
did not necessarily constitute a sufficient 
reason to set aside that evidence. A 
party may have a perfectly true case and 
yet for peculiar reasons be unwilling to 
bind his conscience by a particular form 
of oath. In the present case the propo¬ 
sal was that the administration of the 
oath should be a public performance 
after a religious servics. 

It is not contended by appellant’s 
counsel that there is anything illegal in 
the allowance of interest up to the date of 
payment at the promissory note rate. 
There is no good reason in this case for 
interfering with the exercise of the lower 
Court’s discretion in this matter. We 
dismiss the appeal with costs. 

B.v./e.k^ _ Appeal dis missed. 

(1) [1693] 22 Bom. G30. 
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Addison and Coldstream, JJ. 
Bishambar Nath Jaitlee — Plaintiff— 
Appellant. 

v. 

Municipal Committee , Delhi , and an. 
other— Defendants—Respondents. 

First Appeal No. 743 of 1926, Decided 
on 6th May 1931, from decree of 1st 
Class Sub-Judge, Delhi, D/- 2nd January 
1926. 

Punjib Municipal Act (1911), S. 13 (3) 

S. 13 (3. applies to more than one outgoing 
member. 

There is nothing in the subject or context of 
the Act repu^n^nt to tho appliaatioa of tho 
provision in S. 13 (3) to more than one outgoing 
member. [P 28 C 1] 

Hem Raj Mahajan —for AppelUnt. 

Raj Narain, Lain Mehr Chand Maha¬ 
jan and Dishan Narain —lor Respon¬ 
dents 1 and 2. 

Coldstream, J. —The appellant Bis¬ 
hambar Nath, a Brahmin, and his son 
Rain Kishan jointly own two houses 
situated at the blind end of a lane in 
Delhi known as Nai Basti, ono house 
being at its dead end on the oast and the 
other on the south side of the lane. 
Across the lane on the other side is a 
building belonging to one Sarjan L.al. 
In February 1919 Ram Kishen asked the 
Municipality to sell him that part of the 
lane lying on the north of his second 
house. The Municipality refused. A year 
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later he applied to the Municipality for 
permission to convert the two houses 
into one three-storeyed building. In April 
1920 permission was granted for a two 
storeyed house only, with the condition 
that additional space was to be left so 
as to enlarge the lane. 

Ram Kishan again made an effort to 
purchase the lane in 1921, but again 
failed. In January 1922 the Munici¬ 
pality discovered that he was encroach¬ 
ing on the lane, and he was warned. Of 
this warning he took no heed but con¬ 
tinued his building operations in contra¬ 
vention of the term3 on which permission 
had been given him, erecting a three¬ 
storeyed building which covered the place 
where tbe lane had been. On 28th 
March 1922 the Municipality served Ram 
Kishon with a notice under S. 172-220, 
Municipal Act. An appeal by Ram Kis- 
kan to the Commissioner under the 
provisions of the Act having failed, his 
father, Bishambar Nath, instituted the 
suit from which this appeal arises seek¬ 
ing an injunction against the Munici¬ 
pality in respect of its interference with 
his property. 

The plaint alleged that the lane area 
had been the property of the previous 
owner of the house adjoining it on the 
east and south. These properties after¬ 
wards passed to different owners who 
continued to use the lane area jointly 
as a private passage. The house on the 
east had long been the plaintiff’3 pro¬ 
perty. He acquired the house to the 
south of the passage five years before the 
suit and so beoame sole owner of the 
lane area. Plaintiff also declared that 
the notioe served on him by the com¬ 
mittee was ultra vires. 

The suit was dismissed by the Subordi¬ 
nate Judge, 1st Class, Delhi, who found 
that the plaintiff had failed to establish 
his title in the disputed (lane) area, that 
the building over it was in contravention 
of the conditions on which the Munici¬ 
pality had given permission to build, and 
that tbe notice was in accordance with 
law. Against this decision the plaintiff 
has appealed. 

Before arguing the appeal Mr. Hem 
Raj Mahajan for the plaintiff asked for 
an adjournment. He read out to us a 
letter which, he told us, he had received 
m April from his client’s son Ram Kishan 
stating that the Municipality had agreed 
to compromise the case and to sell the 


site in dispute to him, the only matter 
remaining to be settled b 2 ing the price. 
But Mr. Raj Narain for the Municipality 
respondent having assured us that he had 
no instructions to this effect and objected 
to an adjournment and Mr. Hem Raj not 
being prepared to withdraw his appeal, 
we proceeded to hear and determine the 
appeal. 

Tne only grounds argued by Mr. Hem 
Raj are that on the evidence the lower 
Court should have held his client’s title 
in the lane area established, that the 
notice issued by the Municipality was is¬ 
sued by a body not legally constituted 
and therefore invalid, and that in any 
case the action proposed by the Munici¬ 
pality was harsh. 

We have been taken through the whole 
of the evidence. It is fully described 
and discussed in the lower Court's judg¬ 
ment with whose finding as regards the 
plaintiff’s title we are for the reasons he 
gives in full agreement. The effort of 
the plaintiff to prove his’ownershipfailed 
completely while on the other hand it is 
manifest that tba lane area was a public 
street vesting in the Municipality. 

As regards the validity of the notice 
served upon Ram Kishan tbe circum¬ 
stances are as follows : 

Under sub-S. 2, 8. 13, Punjab Municipal 
Act, a member of the committee who has 
not been appointed by office cannot re¬ 
tain his seat for a longer period than throe 
years. This provision is however quali¬ 
fied by the next sub-3. (3) which declares 
that notwithstanding anything contained 
in sub-S. 2 or in any rule made there¬ 
under by the Loo*l Government an out¬ 
going member shall unless the Local Go¬ 
vernment otherwise directs, continue in 
office until the election or appointment 
of his successor is notified. The Local 
Government in Delhi is the Chief Com¬ 
missioner. No rules or directions made 

by that authority have been brought to 
our notice. 

The period of three years dating from 
the last general election of members ex¬ 
pired on 19th March 1921, but under the 
provisions of sub-S. 3 already oited the 
elected and other members remained in 
office. On 17th May 1991 the Chief Com¬ 
missioner by notification No. 3391 deo. 

a 7. ;w 3 \ he was em P° w ored to do under 
, U4) (e) of the Act, that the seats of the 
elected members would be vaoated on 
that date and also, as he was empowered 
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to do under S. 14 (c), that the seats 
vacated would be filled by appointment 
(i. e., appointment by the Looal Govern¬ 
ment: see S. 12). In theother notifications 
Nos. 3382 and 3383 of the same date the 
Chief Commissioner published the names 
of the persons appointed to fill the vaca¬ 
ted seats and the persons appointed to 
succeed the previously appointed mem- 
Lers. 

The contention of appellant's counsel 
is that this procedure was against the 
spirit of the Act. He bases this conten¬ 
tion solely on the fact that in sub-S. 3, 
S. 13, it is not provided expressly that 
mere than one outgoing member may at 
one time continue in office after three 
years from the date of election has ex¬ 
pired. This argument overlooks S. 11 (2) 
of the Punjab General Clauses Act. There 
is nothing in the subject or context of the 
Municipal Act repugnant to the applica¬ 
tion of the provision in S. 13 (3) to more 
than one outgoing member. From the 
lower Court’s judgment it appears that 
this was the only ground on which objec¬ 
tion was taken to the validity of the 
notice issued by the committee on 28th 
Maroh 1922. The learned Subordinate 
Judge was right in bolding that it had 
no force. The action taken by the Muni¬ 
cipality was legal and in view of the 
deliberate contravention of the coudi- 
tions on which permission to build was 
granted, no other course was in my opi¬ 
nion open to the committee. Its action 
cannot reasonably be attacked as harsh 
or unconscionable. 

This disposes of the arguments addres¬ 
sed to us cn behalf cf the appellant. 
The appeal fails and is dismissed with 

costs. . 

P.N./r.K. Appeal dismissed. 
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Jai Lal, J. 

Ram Labhaya Mal and another—Cre- 
ditors—Appellants. 


v. 

Firm Chanchal Singh-Jaswant Singh 
Debtors-Respondents. 

Miscellaneous 1‘irst Appeal No. 1752of 
1930, Decided on 4th May 1931, against 
order of Diet. Judge, Shahpur, at Sar- 
godha, D/- 4th August 1930. 

(a) Provincial Insolvency Act .,1920), b. 

Sch 1—Order refuting permittion to verify 
petition and dif mining the tame it appealable 

P An order refusing to grant 

petitioner to verify a petition for insolvency 


(which he has omitted to do) and ordering the 
petition to be struck off the register amounts to 
an order dismissing the petition under S. 25 and 
is appealable. [p 29 C 1] 

(bi ^Practice—Pleadings—Want of verifica¬ 
tion does not make pleadings void—It merely 
amounts to irregularity not affecting merits 
of case—Civil P. C. (1908), O. 6, R. 17. 

Want of verification of pleidings has not the 
effect of making them void. It merely amounts 
to an irregularity which does not affect the 
merits of the case aud which C3n be rectified by 
permitting the party concerned to make good the 
deficiency bv amending the pleadings: A. I. II. 
1925 All. 79, Rcl. on. (P 29 C 1] 

(c) Provincial Insolvency Act (1920), S. 6 
(d) (iii)—Action of debtor in concealing him¬ 
self to avoid arrest in execution of decree ob¬ 
tained by creditor amounts to act of insol¬ 
vency. 

Where a warrant has been issued for the arrest 
of a judgment debtor in executicn of a decree 
obtained by a creditor and the debtor conceals 
himself in order to avoid his arrest, his case 
comes under S. G (d) (iii) and his conduct 
amounts to an act of insolvency. (P 29 G 2] 


M. L. Batra—tov Appellants. 

Nawal Eishore for 77. G. JUah&j&n 
M. C. Mahajan— for Respondents. 

Judgment.— These are two appeals by 
creditors whose applications for the in¬ 
solvency of their alleged debtors, the firm 
of Chanchal Singh-Jaswant Singh, have 


een dismissed. 

In the case of the appellant Ram La- 
baya-Devi Ditta Mal a preliminary ob- 
iction is taken that the appeal is not 
impotent. It appears that the applica- 
on for insolvency was not verified by 
io creditor as required by law, but this 
efect was not noticed by the Court and 
notice under S. 19, Provincial Insolvency 
ct, was issued to the debtor and appar- 
utly to the other creditors. On ap- 
earing in Court an objection was taken 
y the debtor that the petition was not 
erified; the Court gave effeot to this ob- 
setion and refused to grant permission 
o the creditor to verify the petition and 
rderod that the same “be struck oil from 
be register.” It is contended that £.8 
rder is not appealable. S. 75 UA I ro 
inoial Insolvency Act, provides that any 
erson aggrieved by any decision or order 
f a District Court as is specified in 
icb. I. may appeal to the High Court, 
low on referring to the sohedule, P 
ears that an order dismissing a petition 
nder S. 25 of the Act is made appealable 
o this Court. The question 1 9 whether 
he present order is appealable under Ithe 
ohednle; in other words, whether 
n order dismissing the petition. 
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It is true that the Distriot Judge does 
not say in so many words that he dis¬ 
misses the petition, nor does he make any 
mention of S 25; but. after a notice under 
S. 19 has bean issued to the other parties 
concerned and they have appeared before 
the District Judge under S. 21, Provincial 
Insolvency Act, the only Gnal orders that 
the Court can pass are either to adjudi¬ 
cate the debtor an insolvent or to dismiss 
the petition. In my opinion thGreforo 
the present order must be deemed to have 
'bean passed, whether rightly or wrongly 
is a question to be decided on the merits 
of the appeal, under S. 25 and amounts 
to an order dismissing the petition for 
insolvency. I overrule the preliminary 
objection. 


On the merits, it is contended by th 
respondent that any permission graute 
at the stage to amend the petition by a! 
lowing the creditor to verify it woul 
have resulted in depriving the debtor c 
,an important right that he had alread 
obtained. I am unable toagree with thi 
contention. As held in Shib Deo Misr, 
v. Iiam Prasad (l), want of verificatioi 
]of pleadings does not have the effect o 
jmaking them void. It merely amount 
;to an irregularity which does not affec 
the merits of the case and which oould bi 
rectified by permitting the party con 
earned to make good the deficiency b’ 
amending the pleadings. This permissioi 
was asked by the creditor on the ver- 
first opportunity when the defeot wai 
pointed out to him in Court, but the lear 
ned Judge declined to grant the prayer or 
the ground that the debtor had acquiree 
a valuable right which it would beunjus' 
to deprive him of. No valuable right hac 
been acquired in this case by the debtor 
If the Court had proceeded with the np 

Ji 1 n C u tl0D l W L. lthout aoticir) g ^e defeot, il 
fi ha J 6 b0On con tsnded with am 
justification that the proceedings of the 
Court were void or illegal. In my opinion 
this was a fit case in whioh the defect ir 

to'h« P r? ,0at SV honld hava b80n ^wee 
fP b ® r ® Q ? oved b y granting permission tc 

p r , P ; f'° ( 7 t0 amend his pleadings 

E 17 cwl P 8 C b8 d ° D ° “ ader °- 6 ' 

I eonsequentjy accept this appeal and 

sendfhA « d8 th K 0 °r 3er of fche District Judge, 
send the case baok to him with direction 

toperm it the petitioning creditor tn verify 
(1) 637 L B * 1925 All. 79=87 I. 0. 983=46 All. 


the petition in accordance with law and 
then to proceed with the petition. 

With regard to the appeal by the firm 
Ram Chaod-Ishar Das (Civil Appeal No. 
I960 of 1930) it is conceded that the four 
alienations alleged to have been made by 
the debtor were made more tban three 
months before the date of the application. 
Those alienations, it appears, were to 
strangers and not in favour of any of the 
creditors. In paras. 4 and 5 of the appli¬ 
cation however the creditor clearly stated 
that the debtor had, in order to give un¬ 
due preference to some of the creditors, 
transferred his property in their favour. 
No details of such transfers wore given 
and the petitioners sought permission to 
give details of these transfers when it 
was discovered that the alienations men¬ 
tioned specifically in para. 6 in favour of 
strangers had been made more than three 
months before the petition. Thi 3 per¬ 
mission was refused by the learned Dis¬ 
trict Judge, but in my opinion, wrongly. 
The allegation, if proved, would have 
amounted to an act of insolvency; it was 
however vague as the details of the trans¬ 
fer had not been given to which the deb¬ 
tor was entitled. At the same time the 
creditor was entitled to an opportunity 
to supply such details. 


Coming to the allegation contained in 
para. 5, that by itself amounts to an act 
of insolvency and gives the creditor a 
right to apply for the insolvency of his 
debtor. It is alleged therein that a 

warrant for tho arrest of the judgment-debtor 
in execution of tho decree obtained by a creditor 
namod Piare Ram has been issued and the debtor 
is concealing himself in order to avoidhisarrest.” 

This, in my opinion, brings tho oase of 
the debtor under S. 6 (d) (iii), Provincial 
Insolvency Act, which makes the con¬ 
duct of a debtor an act of insolvency if 
he secludes himself so as to deprive his 
creditors of the means of communioating 


. .r ’7 remana ti 

case to the District Judge with direotii 
to proceed with the application with r 

I®"* 0 ! fc ? Ju' 9 all ? gations “ade in para 
“ d , a °.[ th9 Petition after allowing f 

dS r . f /u fco n th0 appellant to furnii 
details of the allegations made in para 

“ T e ^! a11 fcbe circumstances of tl 

annAli 1 d f° h ° 8 Grant any costs to tl 
appellants of these proceedings becau 

it 13 due to their fault in not framii 
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tboir allegations more definitely that this 
trouble has arisen. 

R.M./R K. Case remanded. 


A. I. R. 1932 Lahore 30 (1) 

Bhide, J. 

Mt. Zohra Jan and others —Petitioners. 


v. 

IJareli Shah and others— Respondents. 
Civil Misc. Petn. No. 3l3 of 1931, Deci¬ 
ded on 14th July 1931, from Civil Appeal 
No 242 c-f 1929. 

Civil P. C. (1908), O. 41. Rr. 5 and 6—Ap¬ 
plication under O. 41, R. 6 must be made to 
executing Court—Order under O. 41, R. 6 i* 
appealable. 

It seems clear from tb« wording of 0. 41, R. 6 
that an application under this rule must bo 
made to the executing Court. 

Where an application under 0. 41, R. G has 
been made to the lower Court which has passed 
an order on it but the applicant is Dot satisfied 
with it and although the High Court has wide 
powers under 0. 41, R. 5, the proper course for 
the applicants is to appeal from the order passed 
by the Court below and not to apply to the High 
Court under 0 41, R. G because an appeal lies 
from an order under 0. 41, R. G : A. I. It. 1924 
Lah. G31 and A. I. R. 1927 Lah. 915, Ret. on. 

[P 30 Cl, 2] 

Jai Gopal Sethi —for Petitioners. 

Amin Chand Mehta —for Respondents. 


Order.- Civil Miscellaneous Petitions 
Nos. 354 and 343 of 1931 are connected 
and can he disposed of together. 

Haveli Shah and Sardari Lai obtained 
a decree for Rs. 1,50,375 with costs on 
the basis of a mortgage under 0. 34, R. 5, 
against Mt. Zohra Jrd, Mt. Hussaina Bibi, 
and Mt. Bakawali. An appeal was pre- 
ferred to this Court and was admitted on 
1st February 1929. Subsequently, the 

decree-holders proceeded to execute the 

decree upon which the judgment-debtor 
put in applications in the Court below 
under 0. 41. R- 6, Civil P. C., and ob¬ 
tained stay on certain terms as to secu- 
rity. Now fresh petitions under O. 41, 
R 0. Civil P. C , have been made to this 
Court on the ground that the terms on 
which the stay has been granted are not 

equitable. . , . . 

A preliminary objection has been raised 

that tl eso petitions to this Court are not 
competent under 0. 41, R. 6, Civil P. C., 
and that the proper remedy was to appeal 
from the order of the Court below. It 
seems clear from the wording of O 41. 
R 6 Civil P. C., that an application 
under this rule must he made to the exe¬ 
cuting Court ; but the learned counsel 
for the applicants urge that this Court 


has, at any rate, wide powers under 
0. 41, R. 5, Civil P. C. But even so 1 
think, the proper course for the appli- 
cants was to appeal from the order passed 
by the Court below. The learned counsel 
for the applicants was apparently under 
the impression that no appeal lies (vide 
his note on the petitions) from an order 
of this kind. But it has been held in 
A. I. R 1924 Lah. 631 and A. I. R. 1927 
Lah. 915 that an appeal is competent. 
To hold otherwise would lead to the 
obvious absurdity of inconsistent concur¬ 
rent orders on the same matter. 

The learned counsel for the petitioners 
urge? that there was no application by 
Mt. Hussaina Bibi in the Court below. 
But on reference to the record, I find that 
there was an application on behalf of 
Mt. Hussaina Bibi also in the Court 
below. As a matter of fact it appears 
that there were applications on behalf 
of all. There was one application on 
hehalf of Mt. Zohra JaD, another cn be¬ 
half of Mt. Zohra Jan, etc., by Toja Singh 
who hold power-of-attomey from Mt. 
Zohra Jan as well as Mt. Bakawali, and 
a third on behalf of Mt. Zohra Jan and 
Mt. Hussain Bibi. The order of the Court 
below also treats the petitions to be on 
behalf of all the judgment-debtors, and 
all the judgment debtors were directed 

to furnish security. 

I hold that these petitions do not lie 
in the circumstances and dismiss them 

with costs. . , 

p.v /p.K. Petitions dismissed. 


A. I. R. 1932 Lahore 30 (2) 

Ehide, J. 

Lacha Ram— Appellant. 

V. 

Bern Raj and others—Respondents. 
Second Appeal No. 9 of 1931, Decided 
i 31st March 1931. against decree ol 
ist. Judge, Multan, D/- 4th September 


Civil P. C (1908), S. 100 Whether pro- 
;e is for cash consideration is finding of 

Vhetbcr a promissory nolo is for a cash exon¬ 
eration is a finding of fact, which is not open 
challenge id sc-ond appeal. ' 

b) Negotiable In.trument. Act (1881),S- HU 
’ro-note — Rate of interest not menfoned- 
urt's award at 1 per cent per men.em >• 

‘ecHon EO is quite clear that when tho rate of 
erUt is not specified in the negotiable instru¬ 
ct, interest cannot bo allowed at T o ro t h . 

- cent per annum. If a Court allows interest a 
or cent per mensem it acts illegally.LI 81 C lj 
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(c) Negotiable Instruments Act (1881* t S.48 
— Oral assignment of pro-note in Punjab is 
valid. 

There can be an oral assignment of a pro-note 
in the Punjab at least as a chose in action : 29 
P. R. 1919 aud *28 Mai . 544, RcL on.; 22 I . C. 

500; 10 L. B. R. 96 and A. I. R. 1925 Lah. 575, 

' (P 31 C 1, 2] 

liar Gopal —for Appellant. 

Nawal Kishore — for Respondent?. 

Judgment.—The plaintiff sued in this 
case for recovery of Rs. 07S on the basis 
of a promissory note. The promissory 
note was executed by defendant 1 in 
favour of defendant 2, but the plaintiff 
alleged that it had been orally assigned 
to him. Defendant 1 disputed plaintiff's 
locus standi to sue and also pleaded that 
the promissory note was without consi¬ 
deration and that plaintiff was not en¬ 
titled to any interest. The trial Conrt 
found the issues in favour of the plaintiff 
and granted him a decree. The decision 
was affirmed by the learned District 
Judge on appeal. From this decision 
defendant 1 has preferred a second ap¬ 
peal. , 

The finding of the Courts below that 
the promissory note was for cash consi¬ 
deration seems to me to be a pure finding 
of fact, which is not open to challenge in 
second appeal. The learned counsel for 
the appellant contended that the pro¬ 
missory note did not recite in so many 
words that the consideration was paid in 
cash, but after considering the wording 
of the document I am of opinion, that it 
is capable of that interpretation and the 
Courts below having accepted that con¬ 
struction there is no good ground for my 
interference in second appeal. 

So far as the question of interest is 
[concerned, S. 80, Negotiable Instruments 
Act, seems to be quite clear that when 

neeotilhi '“T 886 is DOfc 8p6cifiod in ‘he 
be alt a 1 “ 8trurnonfc . interest cannot 
ba allowed at more than 6 per cent per 

• D D 3s't J 6 G0Urt3 bel0w have all °wed 

interest at I per oent per mensem. But 
this seems to he illegal in view of the 

esra ol s - 8o ' 

Plaintiff P 0 '1 6 rai6ed Was thafc 

plaintiff had no locus standi to sue inas 

much as there conld be no valid assign 

ment of negotiable instrument exoenlfin 

T Wlth tha provi8ion 8 of S. 48 
Negotiable Instruments Act. The learned 

reply thatch® reapondent contended in 
reply that there can be an oral assign- 
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ment of a negotiable instrument at least 
as a obose in action in this Province and 
in support of this contention ho relied 
upnn Panna Lai Lachhman Das v. Har- 
gopal KlnUu Ram (l) In this ruling it 
was pointed out by a Division Bench of 
the Punjab Chief Court following Mulhar 
Sahib v. Kadir Sahib (2] that “endorse¬ 
ment is not the only mode by which a 
negotiable instrument may be trans¬ 
ferred. The learned counsel for the ap- 
pellant relied upon Ulagappa Chetty v 
Ram ana than Chelty (3), Akhoy Kumar 
Pal v. Ilari Das Basak ( 4 ) and T. A. R. 
A R. M Chetty Finn v. S. E. Soloman 
(o) hut these cases are from Provinces 
where the Transfer of Property Act is in 
force and are therefore distinguishable 
As the Transfer of Property Act is not in 
force in this Province the technical rule 
requiring assignment to be made in writ- 
ing which .is contained in S. 130, T. P 
Act, is not applicable here: cf. Teia 

fir Ka i' jan Rnm 

(61. On the above findings, I accept the 
appeal only tothe extent of reducing the 

Thean ^ 6 per C0nt P*r annum. 

The appellant will pay two-thirds of tha 

costs of the respondent. 

_ Appeal partly allowed. 

(1) [1919J 29 P. R. 1919=511. C 260-• 

(2) [1905] 28 Mad. 544=15 M L J S44 

3) [1916] 32 I. O. 621. J ' 

(4) [1914] 22 I. C. 500. 

10 L - B - R - 96=55 I. C. 718 
(6) A. g I. R. 1925 Lah. 575=91 I.O. 778=6 Lab. 
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Addison. J. 

ApplllanU.” ““ d an °‘ h " ~ ~ 

“ nd 

of D, st . Judge, Amritsar, D/. 12th April 

i f r 

not will i„ „."S' d b » *■•». k»t cn- 

P.S.” c ,;r,: « v«p»- 

' 8h [p s° a J“J 

• He left the village before 1909; 
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and his mother Mt. Gulabi remained in 
occupation of his house. She executed a 
will leaving her property to the plaintiff 
Vir Bhan. The will was executed on 4th 
November 1909. Mt. Gulabi died before 
1925, and the proprietors of the village 
took possession of the house. The plain, 
tiff sued for possession thereof and his 
suit was decreed by the trial Court. The 
learned District Judge however on appeal 
dismissed it. Against this decision the 
plaintiff has preferred this second appeal. 

On 30th January 19LS, Mt. Gulabi 
gifted a portion of the house to Sant Ram. 
Apparently that gift was never chal¬ 
lenged by the proprietors and this suit is 
not for possession of the portion gifted. 
Counsel for the plaintiffs, before the 
learned District Judge relied on the will 
of Mt. Gulabi, making the plaintiff her 
heir on the following grounds : He con¬ 
tended that when Rallia Ram abandoned 
the village the proprietors were entitled 
to possession of the house in his occupa¬ 
tion and that as they did not take it and 
possession was retained hy Mt. Gulabi, 
his' mother, her possession became ad¬ 
verse as against the proprietors and thus 
the proprietors had no locus standi to ob¬ 
ject to the possession of the plaintiff in 
whose favour Mt. Gulabi had made a will. 
The District Judge rejected this argument 
as under village custom a mother of a 
nonproprietor is entitled to remain in 
occupation of her son’s property during 
her lifetime. This is correct, the general 
rule being recorded in Rattigan’s Digest 

of Customary Law as follows : 

"Section 238-A. The direct male descendants 
and ordinarily the widow and mother of * 
deceased nonoroprietor will succeed to his rights 
in the house occupied by him at the time of h.s 

death, but not remote collaterals. 

The mother was therefore entitled to 
remain in possession and it cannot be 
said that by her doing so she was homing 
adversely to the proprietors. Neither can 
ib be said that the fact that she executed 
a will in favour of the plaintiff in 1..09, 

vras a clear overt act, showing to the pro¬ 
prietors that she held adversely to thorn. 
It is impossible to hold that they wore 
aware of what was done by her Theonly 
conclusion possible is that they looked 
nron her as residing in the house be¬ 
cause she was the mother of Rallia Ram. 
Possibly, the gift of part of the house in 
1018 to Sant Ram was an overt act, hut 
the proprietors re-took possession before 
the poriod of twelve years had expired so 


that it cannot be said that title by pres¬ 
cription has bean established. 

It was however argued before me that 
the plaintiff was at any rate entitled to 
be allowed to take away the materials 
although his suit for possession of the 
site must fail. This was never the plain¬ 
tiff’s case either before the trial Court cr 
before the District Judge. \t is true that 
the mother of a nonproprietor has the 
right to reside in the house occupied by 
him, but I am nob aware that she has 
any right to will away the materials. In 
fact she did not do so, but made a will 
devising her moveable and immovable 
estate to Vir Bhan. In my judgment the 
suit was properly dismissed and I dis¬ 
miss the appeal with costs. 

B.v./r.k. Appeal dismissed . 
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Jai Lal, J. 

Nand and others —Plaintiffs Appel¬ 

lants. 

v. 

Bhagat Singh aud others — Defen¬ 
dants—Respondents. 

Second Appeal No. 1518 of 1930, De- 
cided on 11th March 1931. against de- 
cree of Dist. Judge, Lyallpur, D/-4th 
July 1930. . f _ . 

(a) Punjab Colonization of Government 
Land Act (1912). S. 19-S. 19 does .not inva r 
date agreement to purchase right, .n land in 
colony in partnership or jointly before ten 
ancy right* have been granted to any of con 

^sVcUonL) applies to cases whore a party had 

alreadv obtained tenancy rights 

colonv and afterwards transferred it without the 

requisite permission; it does not invalidito an 

agreement to purchase rights in such land in 
partnership or jointly before such rights base 
been granted to any of the contncting puties. 
i I. ft. 1030 Tj'ih. 835, Foil. [P 33 C 1, 2J 
‘ '(b) Contract Act (1872). S. 23-Agreemen 
to purchase land jointly and not to bid against 

each other is not void. 

An agree moot between several persona not c 
bid against each other and to buy the property 

in partnership is not opposed to Publi c PO»» c ^ 

13 C. L. It. l; K.Cul. 191; 23 Mad 227 and 3 
r. R. 1901. Foil. f p 33 ° - J 

li C. Manchanda and h. O. Man- 

*££l& \TYI. P«ri-'o r Be, 

P °j1Cen,- T heP ? «es‘o‘hU N mi|.- 

l“«» «« 

t^on^ore^nd ^in tha^Chok and the par- 
Ji: 8 entered into an agreement to pur- 
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ohase thafc land jointly and not to bid 
against each other. Four men, the res- 
pendents before me, were appointed as 
representatives on behalf of all the pro¬ 
prietors and were authorized to bid on 
behalf of all and to purchase the land. 
The money required to enable the res¬ 
pondents to bid for the land was sub¬ 
scribed by the parties and handed over 
to them. 

An agreement was executed on 11th 
September 1926, which provided that the 
respondents would purchase the land at 
the auction and then would distribute 
the same among all the parties according 
to specific shares and if they failed in this 
they would pay Rs. 34,500 damages to 
the other shareholders. It appears that 
these damages represented approximately 
Rs. 10 for each rupee subscribed by the 
parties. 

The land was auctioned by the Govern¬ 
ment and purchased by the respondents 
but they did not give their shares to the 
appellants, who instituted a suit, No. 423, 
of 1929, in the Court of the Subordinate 
Judge at Lyallpur for refund of Rs. 640 
subscribed by them and paid to the res¬ 
pondents and interest by way of damages 
at the rate of 12 per cent, per annum on 
that amount. The trial Court held that 
the agreement between the parties was 
void being opposed to public polioy and 
to the provisions of S. 19, Colonization of 
Government Lands Act. It however held 
that the plaintiffs were entitled to get 
baok the amount handed over by them to 
the defendants and awarded a decree in 
their favour for Rs. 610 and interest at 
12 per cent per annum till date of reali¬ 
sation and costs. On appeal the Dis¬ 
trict Judge held that the agreement bet¬ 
ween the parties being void on both the 
grounds mentioned above the plaintiffs 
were not entitled to recover anything and 
dismissed the suit in its entirety. 

On this appeal it is contended by Mr. 
tfam Ohand Manohanda on behalf of the 
appellants that the view of the Distriot 
Judge, that the agreement between the 
parties is void, is erroneous. With re¬ 
gard to the applicability of S. 19 , Coloni¬ 
zation of Government Lands Act he oites 
? ar *« Si ?° h a judgment 
B0 , nch 0f thi9 Court in 

whioh it lias been held that S. 19 has no 
application to the 'facts of a <m<m 

Lah.Msf 30 Lah ' 83S=126 O. 523=11 
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this. The learned Judges were appar¬ 
ently of opinion that thesection applied to 
cases where a party bad already ob¬ 
tained tenancy rights in the land in a 
colony and after wards transferred it with¬ 
out the requisite permission; they further 
held that the section does not invalidate 
an agreement to purchase rights in such 
land in partnership or ioiutly beforesuch 
rights have been granted to any of the 
contracting parties. This judgment is 
binding on mo and I therefore hold that 
the agreement in question was not op¬ 
posed to the provisions of S. 19, Coloni¬ 
zation of Government Lands Act. 

The next ground ou which the learned 
District Judge has held the agreement to 
be void is that it i9 opposed to public 
policy. He is of opinion that an agree¬ 
ment between several persons not to bid 
against each other and to buy the pro¬ 
perty in partnership is opposed to public' 
policy, because it causes loss to the per¬ 
son who intends to soli his property by 
auction. This view is erroneous as ap¬ 
pears from Govind Chundra Gangapa- 
dhya v. Sherajuniiissa Bibi (2) Mahomed 
Doorga Singh v. Shco Pershad Singh (3) 
Mira. Raouthur v. Savvasi Vijaya liaghu- 
nandan (i) and Nando. Singh v. Snndar 
Singh (5), All those cases lay down that 
agreements of the nature with which wo 
are concerned cannot be held to be op¬ 
posed to publio policy. This proposition 
was not seriously contested by the respon¬ 
dents' counsel. The plaintiffs-appellants 
were therefore entitled to recover the 
amount paid by them to the respondents 
on thoir refusal to perform their part of 
the contract as contained in the agree¬ 
ment of 11th September 1926. 

The respondents counsel however con¬ 
tends that the appellants were not in any 
case entitled to interest and that the 
rate of interest fixed by the trial Court 
is excessive and also that the lower Court 
was not justified in awarding interest 
from the date of the institution of the 
suit till realization. I ara unable to 
agre 0 with either of these contentions. 

I n i 9 S ,r , ttgr89ffient the res POndonts 
to rV fi inn l ?y, ° the a PP Q Uants up 
!? R p 6, f°° and the lntares t awarded by 

the Court is a very small fraotion of the 


(2) [1883] 18 0. !•. R. 1. 

( 8 ) [1889] 16 0*1.194. 

(4) [1900] 23 Mad. 227=27 I. A 17 (p r\\ 

(5) [1901] 37 P. R. 1901=97 P *L R lO^l; 
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amount which they could possibly have 
recoveied under the agreement. 

There is no other point which needs 
determination in this case. Accepting 
this appeal I grant'tbe appellants a de¬ 
cree for Rs. 040 with interest at 12 per 
cent, per annum from 11th September 
1926, till realization of the amount by 
the appellants. 

The respondents will pay to the appel¬ 
lants the costs of this suit throughout. 

p.N./n.K. Appeal allowed. 




A. I. R. 1932 Lahore 34 

Tek Chand and Agha Haidar, JJ. 

Ua risingh —Plaintiff—Appellant. 

v. 

Secy, cf State —Defendant — Respon- 

dent. _ 

Second Appeal No. 2504 of 10-9, De¬ 
cided cn 29th January 1931, against de¬ 
cree of Dist. Judge, Amritsar, D/- loth 
July 19°9 

* Principal and Agent-Contract taken ty 
A from military authorities and according to 
rules money deposited in recognized Bank by 
way of security-Bank going into liquidation 
and amount deposited lost by .4—Bank held 
to be agent to military authentic 5 and hable 
to make up the loss—Contract Act (18/2*. 
S 182. 

,4 took a contract fro® the military autho¬ 
rities for supply of mutton and according to the 
rules deposited by way cf security a sum of 
monev with a recognized Bank who >S9ued m 
the name of the Divisional D.sbursmg Officer a 
deposit receipt. The receipts of the Bank w^re 
sent bv A to the Military authorities A sub 
mitted the “No demand certificates to th® 
military authorities as required but through th 

nccligeuco of the department the fixed deposu 
Receipts were not returned to him in time and 
iu the meanwhile the Bank went into liquid.v 
tion and .4 lost tbe money* ... f 

t0 Dev Raj Satvhney for Appellant. 

C. H. Carden Noad-ior Respondent. 

Agha Haidar, J.-Tho plaintiff. Han 
Singh, took a contract from tbo military 
authorities for the supply of mutton 
The contract was to begin from 1st April 
1921, and end on 31st March 192- He 

also took a second c . 0Dtracfc 
.\„ril 1922, for the period ending on dist 
March 1923. According to the ru es the 
plaintiff had to deposit a sum of Bs. 1.500 
under the first contract and Rs. 7 < 0 
under the second contract by way o 

Becurity for carrying out * h . e te 5“ s ° 
the two contracts to the satisfaction 
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the military authorities. There is a 
form on tbe record relating to tbe de¬ 
posit of Rs. 1,500 bearing the.heading 
‘Acceptance of tender,” para. 5 of which 
recited that the amount of the security 
deposited should be pledged to the Divi¬ 
sional Disbursing Officer, Lahore, and the 
security deposit receipt of one of the 
following recognized Banks should be 
furnished to the officer who signed the 
form : 

(1) The Imperial Bank of India. 

(2) The Alliance Bank of Simla Limited. 

(3) The National Bank of India Limited. 

There is a similar form in respect of 

the deposit of Rs. 770. 

In pursuance of these directions the 
plaintiff deposited the amount of Rs. 1578 
with the Alliance Bank of Simla Limited, 
who issued in the name of the Divisional 
Disbursing Officer, 111, Lahore Division, 
Lahore, a deposit receipt on account of 
the security of Sardar Hari Singh, con¬ 
tractor. This amount was to bear in. 
terest at the rate of 3 per cent.. per 
annum. The deposit was to continue 
until the expiry of six months' notice 
on either side. A similar receipt was 
drawn up in respect of the sum of Rs. 770. 
The receipts of the bank were obtained 
by Hari Singb, plaintiff and sent to the 
proper military authorities. It is im¬ 
portant to note that the deposit of 
Rs. 1,500 was renewed at least once in 
the name of the Divisional Disbursing 
Officer and at his own instance. Ibe 
case for the plaintiff is that he submitted 
the "no demand certificates" to the 
military authorities as required, but that 
through the negligence of tbo Military 
Department the fixed deposit receipts 
were not returned to him in time and in 
the meanwhile, namely, in April 1923, 
the Alliance Bank of Simla Limited 
stopped payment and went into liquida¬ 
tion with the result that the plaintiff lost 
bis money. It appears that the Imperial 
Bank of India paid fifty per cent, of the 
liabilities of the Alliance Bank of Simla 
Limited and the military authorities, in 
whose name tho money stood received 
half the total amount of the two depo¬ 
sits and paid it to tho plaintiff. 

The lower appellate Court found that 
the clerks in the Military Department 
were negligent and that although the 
plaintiff bad several times requested them 
for a refund of the amount of Rs. 1,500, 
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and had even sent the “No Demand Cer¬ 
tificate,” yet the olfice people would not 
attend to the matter. It however dis¬ 
missed the plaintiff’s suit on the ground 
that the liquidation of the Bank was 
never within the contemplation of any 
party, and that the plaintiff's loss was 
quite accidental and could not bo attri¬ 
buted to any tortious act on the part of 
the defendant. It did not allow costs 
to the defendant-respondent in view of 
the careless manner in which the corres¬ 
pondence was handled by tha military 
authorities who withheld the receipt 
from him, at any rate in respect of the 
deposit of Rs. 1,500 which had become 
due to him early in 1922. 

The plaintiff has come up to this Court 
in second appeal and his counsel has 
urged, inter alia, that the Alliance Bank 
of Simla Limited was in the position of 
an agent of the military authorities, 
and that therefore the defendant was 
liable to the plaintiff for the loss sus¬ 
tained by him in consequence of the 
failure of the bank. Mr. Noad, the 
Government Advocate, who represented 
the respondent, objected that his was 
a new point which has been sprung 
upon him for the first time, and 
that the question of agency had never 
been raised by the plaintiff at all. A 
glance at the plaint would however 
clearly show that the plaintiff did. as a 
matter of fact, allege that the bank stood 
to the defendant in the position of an 
agent. Therefore the objection by the 
Government Advocate has no force what¬ 
soever. 

The important question for considers, 
tion however is to determine the exaofc 
legal position of the bank. If the bank 
is the agent of the defendant, then the 
question of negligence which has been 
found against the defendant ceases to be 

I?/‘“ y '.T'w? 08 ana th0 is 

1 able. I took time to consider the matter 
land in my judgment. having rogar(J ^ 

a the circumstances of the case, the 
Alliance Bank of Simla, Limited, stood in 
the position o an agent to the military 

CiT 1 r 9 w,tk L whom ‘be Plaintiff had 
,been dealmg. The plaintiff had to do- 

|P osit by way of security a certain sum 
In^V?° P0r fulfilmenfc of each contract 

could R fc V eason3 °f convenience, he 
could have deposited the security with 

ha military authorities themselves 

But in pursuance of the directions con¬ 


voyed to him, he made a deposit with 
one of tbe three banks clearly specified 
in the "Acceptance of tender” form. 

On behalf of the defendant it was urged 
that the bank stood in the position of 
stake holder, but Mr. Noad failed to de¬ 
velop his argument any further, and I 
cannot understand how this position 
could bo ascribed to the hank. The 
money was deposited with the bank in 
tbe name of the Divisional Disbursing 
officer, and it is important to note that 
without any action taken by the plain¬ 
tiff himself, the deposit was renewed for 
a further period of six months and the re¬ 
ceipt for the same was forwarded by the 
bank to the proper Military Authorities 
and duly accepted by them. Under the 
terms of the contract, on which the ten¬ 
der was accepted, tbe choice of the 
plaintiff in respect of tbe bank was res¬ 
tricted to three banks already mentioned. 
This clearly shows that the’ said banks 
were tbe accredited agents of the defen¬ 
dant for the purpose of receiving the 
amount. If the plaintiff had not depo¬ 
sited the amount according to the direc¬ 
tions of tbe military authorities, his ten¬ 
tative security, sent along with the in¬ 
dent form, would have been forfeited and 
the contract itself would have been can¬ 
celled. This being the positiou, I canuot 

understand how the defendant can nos 

sibly deny that tbe Alliance Bank of 
bimla was his agent. The contract of 
agency between tbe defondant and the 
bank may not be specifically mentioned 
m any document on the record: but 
hav.ng regard to the various transactions 
aud the actings of the parties concerned, 
there cannot be any doubt that the bank 
was in the position of an agent of the 
defendant. Furthermore, it was the de¬ 
fendant who reoeived the 00 per cent 
out of '‘ho liabilities of the 

fhe Imperial Bank of India 
and paid the same to the plaintiff. This 

was not either a present or a mere act of 

n*r ty m b . Ufc ln fcho 8fc?icfc C0 «r3Q of busi- 
" r ,, Th ,° “ one y having been deposited 
with the bank in the name of the mili 

rom^ha 01 ? S ^ haviQ 6 received 
from the Imperial Bank of India the 

®-°. f fche insolvent bank’s liability 
protest * the defendant can 

nlftiS’ 9 f ?°“ th , e positioD and deny the 
T « °J a ! m ^together. Mr. Noad has 
argued that the question of negligence 

m fche present oase is wholly irrelevant 
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This is so, but it dees not in any way 
improve the defendant's position. 

In these circumstances I would hold 
that the plaintiff deposited the money 
with the bank who in this transaction 
was acting as the agent of the defendant, 
and that if the agent cannot pay the 
amount of the deposit it is the duty of 
the principal, namely, the defendant, to 
do so. I would therefore allow the ap¬ 
peal and setting aside the judgments and 
decrees of the two Courts below, decree 
the plaintiff's suit with costs through- 

° U Tek Chand, J— I agree that on the 
materials on the record and the argu¬ 
ments addressed to us, the plaintiff is 
entitled to a decree with costs through- 

°1m./».K. Appeal allowed . 
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Shadi Lal, C. J. and Tapp, J. 

Lal Singh — Appellant. 

v. 

Jlari Singh and others— Respondents. 

Second Appeal No. 2456 of 1927, 
Decided on the 2nd June 1931, from 
decree of Pist. Judge, Sialkot, D/-6th 
April 1927. 

* Limitation Act (1908), Art. 113-No 
date fixed for performance of contract- 
Terminu* a quo i» date when plaintiff ha. 
notice of refusal of performance. 

The terminus a quo under Art. 113, in a case 
where no date lor the performance o the con¬ 
tract is fixed, is the date when the plalntifl has 
notice of tho refusal of performance. l.ie 
refusal moans unconditional refusal. [P 37 C 1] 

Partap Singh—lor Appellant. 

Mehar Chand Mahajan—lor Respon- 

d °Shadi Lal, C.J.-Tbo dispute between 
the parties relates to the estate o one 
Maghar Singh, a resident of the village 
Bogre in the Sialkot District. The major 
portion of the land owned by him in 
that village was partitioned in 1895 
among his five sons, but a plot of land 
measuring 90 kauals and 5 rnarlas was 
left ioint. It was agreed that tho defi¬ 
ciency in the areas allotted to them 
should be made good at the time of parti¬ 
tion of this joint holding. 

The learned District Judge has upon 
an examination of the entire evidence 
reached the conclusion that the total 
area of the various plots allotted to the 
fcve brothers at tho time of the partition 


of 1895 amounted to 1,118 kanals and 19 
rnarlas; and this finding being one of fact 
cannot be disturbed in second appeal. 
It is therefore clear that the plaintiff 
Lal Singh, who is one of the sons of 
Maghar Singh, was entitled to l-5th of 
that area, namely, 223 kanals and 16 
rnarlas; but he got in 1895 only 206 
kanals and 6 rnarlas. The deficiency in 
his case amounted to 17 kanals and 10 
rnarlas. The learned District Judge has 
accordingly granted him a declaratory 
decree to the effect that he will be 
entitled, on partition of the joint hold, 
ing, not only to his 1-5th share of that 
holding but also to four kanals and 
15 rnarlas out of the area to be allotted 
to the defendant Hari Singh, and to 12 
kanals and 15 rnarlas out of the area to 
be allotted to the sons of Arbel Singh, 
who had got at the time of the partition 
of 1895 larger areas than they were 
entitled to. There is no force in the ap¬ 
peal preferred by Lal Singh. 

Tho defendant, Hari Singh, has pre¬ 
ferred cross-objections against the decree 
making him liable in so far as the 
area of 4 kanals and 15 rnarlas is con¬ 
cerned. It is contended on his behalf 
that the suit for a declaration brought 
by the plaintiff was barred by the rule 
of three years prescribed by Art. 113, 
Sob. 1, Limitation Act. The relevant 
facts hearing upon tho question ojl'mita- 
tion may be shoitly stated. On 17tli 
April 1920 Sohan Singh, one of the sons 
of Maghar Singh, made an application to 
the Revenue Officor for the partition of 
the joint holding, but his application was 
opposed by Lal Singh, who claimed to 
hive the deficiency in tho area allotted 
to him to he made good out of tho joint 
khata. On 10th May 1920, the Revenue 
Officer direoted Lal Singh to file a suit 
within three months to establish his title, 
and. in the event of his (Lal Singh's) 
failure to do so within the period pres¬ 
cribed, Sohan Singh oould proceed with 
his application for partition. It appears 
that neither Lal Singh brought an action, 
nor Sohan Singh prosecuted his applica¬ 
tion for partition. None of the co- 
sharers moved in the matter until a few 
months before the institution of the pre¬ 
sent suit, ween Sohan Singh again ap^ 
plied for partition of the joint khata, and 
Lal Singh has consequently brought the 
present suit for a declaration that he has 
a right to have the deficiency made up 
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out of the joint khafca sought to l»© parti¬ 
tioned. 

Now, it is conceded that the period of 
limitation applicable to a suit for a de¬ 
claration of title is six years as prescribed 
by Art. 120, but it is argued that the 
declaration of title claimed by the plain¬ 
tiff involved the specific performance of 
the contract to make up the deficiency 
out of the joint land and the suit there¬ 
fore comes within the purview of Art. 
113. The Courts below have concurred 
in rejecting this contention, and there 
cm be little doubt that the action 
brought by the plaintiff cannot be re¬ 
garded a3 one for the specific performance 
of a contract as contemplated by Art. 113. 
Moreover, as the learned District Judge 
points out, the terminus a quo under 
'Art. 113, in a case where no date fcr the 
performance of the contract is fixed, is 
the date when the plaintiff has notice of 
the refusal of performance. The refusal 
imeans unconditional refusal, and the 
learned Judge holds that there was no 
such refusal in 1920 to perform the con¬ 
tract. The refusal, if any, took place 
within three years prior to the date 
of the institution of the suit, and the 
plea of limitation has therefore been 
rightly rejeoted. It appears that Maghar 
Singh owned largo areas of land in three 
other villages, namely, Seoke, Adamko 
and Jagdev; and it is contended on be¬ 
half of Hari Singh that as he has got the 
smallest area on the partition of the 
plots of Uud in these three village?, he 
should not be made liable to contribute 
to the plaintiffs deficiency in village 
Bogre. This contention must fail on the 
short ground that there is no evidence to 
show that the inequalities in the areas 
allotted at the time of partition of the 
lands in the three villages were, in any 
way, due to the inequalities of the areas 
reoeivod by the five brothers on the par¬ 
tition of the Bogre land. It is clear that 
with respect to the joint khafca now in 
dispute it was agreed between the parties 
that the deficiency in the areas allotted 
to them on the partition of the land in 
Bogre in 1895 should be made up at the 
time of partition of the holding then kept 
joint. Hari Singh cannot therefore claim 
exemption from his liability to make up 
the deficiency on the ground that he has 
not received an equal area in the other 
three villages. The inequality may have 
been caused by a difference in the quality 


cf tho land. For the foregoing reasons 
I would affirm the decree of the learned 
District Judge and dismiss the appeal as 
well as the cross-objections. The parties 
shall hear their own costs in this Court. 

fapp, J. —I agree. 

B.v /r.k. Appeal dismissed. 
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Tek Chand and Agha Haidar, JJ. 

Jang Bir —Defendant—Appellant. 

v. 

Mt. Jamna and another — Plaintiffs 
Respondents. 

Second Appeal No. 2695 of 1926, Deci¬ 
ded on 19th January 1931, against decree 
of Disb. Judge, Kangra, D/- 9th July 
1926. 

(a) Civil P. C.(1908),O. 41, R. 4—G, a Hindu 
dying childless leaving behind widow M — 
Transfer by M of property inherited from Q 
to her relations— Suit by O s sister B and his 
sister's daughter J for possession of property 
so transferred —Suit of both B and J dis¬ 
missed by trial Court—/ alone appealing and 
|°wer appellate Court holding B who was 
joined as respondent heir to G decreed in B's 
favour—Decree tield wrongly passed in view 
of 0.41. R. 4. 

G t a Hiudu governed by tho Ben ires School of 
Hindu law died childless leaving behind a 
widow J/. M transferred tho property inheritod 
from G to her distant relation. Subsequently 
B, a sistor of G , and /, his sister’s daughter, sued 
for possession of tho property claiming to be 
heirs of G and urging th it tho transfer was in¬ 
valid. Tho trial Court dismissed tho suit hold¬ 
ing that plaintiffs were not tho heirs of G . / 
alone appealed and tho lower appcllato Court 
finding that though / was not the hoir, B t who 
was joiuei as respondent was the hoir being 
sister of G, passed a decree in favour of B. 

Held', that the rights of / and B wore not 
identical and it could* not bo said that tho 
decree of tho trial Court proceeded on a ground 
common to both and consequently tho decroo in 
favour of B was wrongly passed. [P 38 C 1 2] 

(b) Hindu Law — Succession — Under Be¬ 
nares system sister is not heir—Act 2 of 1929 
has no retrospective effect. 

Acoording to Beuares system a sister lias no 
right of succession in tho property of her de¬ 
ceased brother. Aot 2 of 1929 which reccguizos 
tho sister in tho lino of hoirs among persons 
governed by the Mitaksbara Sohool does not apply 

°l ,ona oufc kefero its enact- 
P a? a All ‘}^} : „ A - LR - 1925 Lah • 62 aild 161 

m1 , p 9 8i w TO 20 P - R - 100G: 6iPM - 1916 : 
S/'f'r^HoioVV 921 Lah • 149: 1 Lah • 603 

and A.I.R. 1928 Lah . 956, Rel. on *65 PR 1918 
and 180 P. R. 1889, Dist. * [P 39 Q 1 2] 

.Me/ir CJiand Mahajan—ior Appellant. 

J . L. Kapur for Badri Das — for Res- 
pondents. 

Tek Chand; J.—One Gopal Singh, a 
retired Gurkha Subedar who originally 
belonged to Debra Dun in tho United 
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Provinces, and had migrated therefrom 
to the Kulu Valley, died childless leaving 
a widow Mt. Mani Kami. On his death 
his landed estate was mutated in the 
name of the widow. On 9th December 
1924. Mt. Mani Kami transferred the pro¬ 
perty, which she had inherited from her 
husband, to Jang Bir, defendant-appel¬ 
lant, who was a distant relation of her 3 . 
She died a few days later on 15th Decem¬ 
ber 1924 and mutation wa3 duly effected 
in favour of the transferee Jang Bir, who 
had already obtained possession. 

On 9th July 1925 Mt. Basanti, sister 
of Gopal Singh, and Mt. Jamna, his 
sister’s daughter, instituted the present 
suit for possession claiming to be the 
heirs of Gopal Singh and urging that the 
transfer by Mt. Mani Kami in favour of 
Jang Bir was invalid and ineffectual as 
against the rights of the plaintiffs. 

The defendant raised various pleas 
urging, inter alia, that under Hindu law, 
which governed the parties, the plain¬ 
tiffs were not the heirs of Gopal Singh 
and that they had no right to maintain 
the present suit. 

The Subordinate Judge gave effect to 
this plea and dismissed the suit. From 
this decree Mt. Jamna alone appealed. 
The learned District Judge found taat 
the parties were governed by Hindu law 
and that under that system Mt. Jamna, 
as the sister's daughter of the last male 
owner, had no right to succeed. He 
however held that Mt. Basanti, who had 
been impleaded as a respondent to the 
appeal, was the heir of Gopal Singh, 
being his sister, and on this finding ha 
has passed a decree in favour of Mt. 
Basanti. 

Jang Bir, defendant, has preferred a 
second appeal to this Court and after 
hearing both counsel at length I am of 
opinion that the appeal must succeed. 
As stated already the suit of both the 
plaintiffs had been dismissed by the trial 
Court and the appeal in the District 
Court had been lodged by Mt. Jamna 
alone, Mt. Basanti not having joined as 
ia co-appellant. On the learned Judge’s 
finding that Mt. Jamna, the sole appel¬ 
lant before him had no right to succeed 
the appeal should have been dismissed. 
The learned Judge however without deter- 
mining whether the provisions of 0. 41, 
R. 4, Civil P. C., were applicable, passed 
a decree in favour of Mt. Basanti. It is 
iclear that the rights of Mt. Jamna and 


Mt. Basanti were not identical, and it 
could not be said that the decree of the 
trial Court proceeded on a ground com¬ 
mon to both. This being so, the decree 
of the learned District Judge in favour 
of Mt. Basanti was wrongly passed and 
this second appeal should succeed on this; 
ground alone. 

On the merits also the learned District 
Judge wa3 clearly in error. The last 
male owner, Gopal Singh, belonged to 
Debra Dun and had settled in Kulu only 
recently. Succession to his estate must 
therefore be governed by Hindu law 
of the Mitakshara School as interpreted 
by the commentators of the Benares 
School. There is no doubt whatsoever 
that according to the Mitakshara, a sister 
is not in the line of heirs at all and has 
no right of succession in the property 
of her deceased brother. It is a recog. 
niz9d principle of the Benares School of 
Hindu law that no female can inherit to 
a male, unless she is expressly named as 
an heir in the texts. It is conceded that 
a sister is not among the persons so 
named in the Mitakshara. See iu this 
connexion Nanlii v. Gauri Shankar (1) 
and Jagan Nath v. Champa (2), and the 
exhaustive judgment oi Misra, J. in 
Krishna Kumari Debi v. Iiajendra Baha. 
dur Sinlia Deo (3). 

The learned District Judge has relied 
upon three judgments of the Lahore 
Courts, which he thought were applicable 
to the present case. Of these Muham¬ 
mad Yar v. Umar Hajat Khan (4) was a 
case among Mahomedans of the Wes¬ 
tern Punjab and was decided under 
custom. It has therefore no bearing 
whatsoever on the case before us. Nanak 
Gir v. Mt. Kishen Kaur (5) lays down 
that a sister is a bandhu, but there is 
no doubt that this dictum is erroneous 
and is not borne out by the authorities on 
whioh it purports to be based. Of the 
cases cited in the judgment, Multani 
Chandv.Lala Mai (6), related to the case 
of a sister’s grandson who is admittedly 
a bandhu under the Mitakshara law and 
whose status i3 different from that of 


(1) [1905] 28 All. 1S7=2 A. L. J. 651—(1905) 
\V. N. 242. 

(-2) [1906] 23 AH*. 307=3 A. L. J. 87=!l906) 
A. W. N. 13. 

(3) A. I. R* 1927 Oudh 240=101 I.C. 155=2 

Luck. 43. _ _ 

(4) [1918] 05 P. R- 1919=15 I. C. 924. 

(5 ri919] 161 P. R. 1919=53 I. C. sla. 

16) [1359] 130 P- R. 1333. 
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a sister. The saooncl case, Raghunath 
Kuari v. .1 human Miser (7), has been ex. 
pressly dissented from in Nani v. Gauri 
Shanakar(l) and Jagan Nath v. Champa 
(2), and is no longer regarded as good 
law in that Court. Reference is then 
made to two Madras decisions but it is 
well known—and this was not denied by 
the learned counsel for the respondents 
— that in Bombay and Madras Presi¬ 
dencies a sister is admittedly- recoguized 
as one of the hoir3 and that the Hindu 
law on this point in the South is dif¬ 
ferent from that in the North. The 
Single Bench judgment Mt. Puro v. Su/a« 
lchan, .4. l.B. 1925 Lah. 62, purported to 
follow the earlier ruling in Nanak Gir v. 
Mt. Kishen Kanr (5), and does not stand 
on a higher footing. On the other hand, 
we have a string of authorities such a9 
Mangat Ram v. Devi Chand (8), Mt. Bibi 
Sodium v. Harsa Singh (9), Shambhu 
Nath v. Mt. Raid (10), Tiratli Ram v. 
Mt. Kahan Devi (l l), Mt. Sujan Devi 
v. Jagiri Mai (L2) and A mar Nath v. 
Mt. Ved Kaur, A. I. R. 1928 Lah. 956 in 
jwhiob it was held that under the Benares 
School of Hindu law no female could 
.inherit to a male, unless she was ex¬ 
pressly named as an heir in the texts. 

In each of these cases claims of 
females (in some cases sisters), who 
claimed to succeed, but were not ex¬ 
pressly named in the Mitakshara in the 
line of heirs to the last male owner, were 
disallowed. It may be that in certain 
parts of the Punjab, Hindu law has been 
modified to this extent : that the rights 
of sisters in particular tribes or castes 
have been recognized, but in the present 
case no such custom has been proved to 
exist, and, as stated already, Gopal Singh 
having originally migrated from the 
United Provinces and it not having been 
shown that he had adopted the customs 
of the Punjab, the case must be deoided 
according to the Mitakshara. It is how¬ 
ever not necessary to discuss the matter 
,any further, as it is no longer of any 
jpraotioal importance, the Indian legis- 
lature having, in Aot 2 of 1929, recog. 
nized the sister in the line of heirs among 
persons governed by the Mit alrshara 

(7) [1898] 20 All. 19l=(1899) A. W. N. 18. 

(8) [190G] 20 P. R. 1906=09 P. L. R lonfi 

(9J [1910] 61 P. R. 1910=311. 0. 685 

(10) [1919] 52 I. C. 591. 

(11) A. I. R._1921 Lah. 149=00 I. C, 101=1 
Lah. 688. 

<12) [1920] 1 Lah 608=69 I. C. 124. 
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School. That Act cannot, of course, help] 
the respondents in this case as the suc¬ 
cession to Gopal Singh s estate had 
opened out before its enactment- 

For the foregoing reasons, 1 would 
accept the appeal and, reversing the 
judgment and decree of the learned Dis¬ 
trict Judge, would dismiss the suit of 
Mt. Basanti with costs throughout. 

Agha Haidar, J. — I agree. 

P.N./ll.K. Appeal allowed. _ 
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Sh.ydi Lal, C. J. and Broadway, J. 

Wall Chand and anotho —Appellants. 

v. 

Punjab Singh and another — Respon¬ 
dents. 

Letters Patent Appeal No. 304 of 1926, 
Decided on 20th April 1931, against 
decree of Coldstream, J., D/- 8th Novem¬ 
ber 1926. 

={« Limitation Act (1908), Ss. 6 and 8— 
Omission by presumptive reversioner! to chal¬ 
lenge alienation does not deprive right of 
other reversioners to attack transaction— 
Hindu law, Reversioner. 

While it is true that a suit by one reversioner 
is for the bonsfit of the entire body of rever¬ 
sioners, and while it may bo that a dccisiou in 
such a suit would bind th3 entire body, it can¬ 
not be said that the omission by the presump¬ 
tive reversioners to bring a suit to challenge an 
alienatiou must be regarded as depriving the 
other reversionors of their right to attack the 
transaction, and in fact the assent of tho next 
reversioner would Dot bar a suit by tho remoter 
reversioner. Tho suit of tho remoter rever¬ 
sioner, if instituted, within throe years of his 
attaining majority is therefore within time: 84 
P. It. 1899, lief. [P 40 C 2j 

Mehar Chand Maltajan and Hem Raj 
M ahajan —for Appellants. 

liar Gopal —for Respondents. 

Broadway, J. — One Ainar Singh, a 
Rajput of Nagrota in the distriot of 
Kangra, died leaving him surviving a 
widow who suooeeded to his estate. 

On 18th June 1908 this widow, Mt. 
Shiamon made a gift of 25 kanals 
15 marlas of her husband’s land to Wali 
Chand, the husband of a nieoe of Arnar 
Singh. Mutation was entered up and 
duly sauotioned on 7th July 1903 and 
Wali Chand has been in possession since 
then. 

On 16th January 1925 Punjab Singh, 
who admittedly is a collateral of Amar 
Singh in the fourth degree, instituted a 
suit praying for a declaration to the 
effect that the said gift would not utfeot 
his reversionary rights. 



40 Lahore Wali Chand v. Punjab 

Wali Chand contested the suit plead- 
ing inter alia that the suit was time 
barred and that the plaintiff was estop¬ 
ped from challenging the gift. 

The trial Court dismissed the suit hold¬ 
ing that though Punjab Singh was not 
estopped from bringing the same, he had 
failed to prove that he was less than 
21 years of age when he took action and 
therefore the suit was barred by limita¬ 
tion. 

An appeal by Punjab Singh proved 
successful as the Senior Subordinate 
Judge, while agreeing with the trial 
Court on the question of estoppel, held 
that the plaintiff had proved that he was 
less than 21 years of age when he insti¬ 
tuted the suit, and granted him a decree. 

Thereupon Wali Chand preferred a 
second appeal to this Court which was 
dismissed by Coldstream, J. Wali Chand 
nas now brought this appeal under Cl. 10, 
Letters Patent, and for him Mr. Mehr 
Chand Mahajan has urged that the provi¬ 
sions of S. 7, Lim. Act, applied and that 
the suit had been rightly dismissed by 
the trial Court. 

He contended that as the plaintiff's 
father Khazanna, and elder brother 
Partap Singh, had been alive when the 
gift was made, their failure to challenge 
the gift by suit prevented the operation 
of S. G in the minor's favour and that 
time continued to run against him, his 
minority notwithstanding, having regard 
to the provisions of S. 7, Lim. Act, which 
is as follows: 

Section 7.—'"Whore one of several persons 
jointly entitled to institute a suit or make an 
application for the execution of a decree is 
uudor any such disability, and a discharge can 
be given without the concurrence of such person 
time will run against them all, but, where no 
such discharge can be given, time will not run 
as against any of them until ono of them be¬ 
comes capable of giving such discharge without 
the concurrence of the others or until the dis¬ 
ability has ceased.” 

It was contended that the right to 
challenge the gift was not an independent 
ono but one to which all the reversioners 
were jointly entitled, and that just »3 
a successful suit by ono reversioner would 
enure for the benefit of the entire body 
of reversioners, so the omission to bring 
a suit should ho held to bar the entire 
body and that any disability under which 
any one or more of the reversioners 
might be under should be disregarded. 

In support of this contention the follow, 
ing cases wore relied on: Venkatana ra- 
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liana Pillai v.Sobbammal (l), Kesko Par - 
shad Singh v. Sheo Pargash Ojha (2), 
Khair Muhammad v. Umar Din (3) 
Chiragh Din v. Abdullah (4), C. Varamma 
v. M. Gopaladasayya (5), Ncelakantamier 
v. Chinnu Ammal, A. I. li. 1927 Mad. 
216, Sharam Singh v. Sadhn Singh, A. 

I. R. 1923 Lah. 484 and Sheonant.Ian Pra¬ 
sad v. Tahiran Bibi (6). 

I have examined these authorities hut 
am unable to see that they afford any 
real assistance in the determination of 
the point under consideration. A refer¬ 
ence to S. 7, Lim. Act, will show that 
not only must there be a joint right to 
sue, but it must be possible for a valid 
discharge to be given by those who are 
not under any disability a discharge that 
would be binding on the ono who is under 
the disability. While it is true that a 
suit by one reversioner is for the benefit 
of the entire body of reversioners, and 
while it may he that a decision in sucli 
a suit would bind the entire body, I do 
not think it can be said that the omis¬ 
sion by the presumptive reversioners to 
bring a suit to challenge an alienation 
must be regarded as depriving the other 
reversioners of their right to attack the' 
transaction. 

Indoed the assent of the next rever l 
sioner would not bar a suit by the re¬ 
moter reversioner: vido Art. G8, Ratti- 
gan's Digest. In this connexion Harlans 
Singh v. Harnam Singh (7) may also be 
referred to. 

In the present case, even if the plain¬ 
tiff's father and older brother had form¬ 
ally consented to the alienation, their 
consent would not deprive the plaintiff _ 
of his right, unless indeed it had been 
proved that the said consent had been 
given in good faith. 

In these circumstances, their mere 
omission to sue cannot take away the 
plaintiff's right aud I therefore consider 
that the view taken by the learned Judge 
in chambers is correct and that the suit 


\. I. R. 1015 P. C. 124=29 I. C. 298=42 
I. A. 125=38 Mad. 403 (P. 0.). 

A. I. R. 1922 All. S01=C4 I. O. 246=14 

a! I. R 9 1925 Lab. 89=84 I. C. 477=5 Lah. 

1925 Lah. 054=90 I. C. 1022=0 

f 101B1 41 Mad. G59=4G I. C. 202 (F. B.). 

\ I. R. 1930 All. 801=52 All. 708. 

[1898] 84 P. R. 1898. 
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Gobind, Gaia Har Rai, Guru Harkishen 
and the members of theSodbi family who 
were descended from Sodhi Nakar Singh. 
It appears that this institution is situ¬ 
ated on the banks of the Sutlej and it is 
claimed that if the ashes of any Sikh are 
thrown into the Sutlej with due cere¬ 
monies the result is the salval ion of the 
owner of these ashes. The petitioners 
claimed that they had from the time of 
their ancestor, Sodhi Nahar Sitgh, been 
in possession of this Gurdwara as owners 
and as recipients of every sort of in¬ 
come, this income being divided amongst 
them in certain specified shares. They 
alleged that they had been unlawfully 
evicted by the Akalis from this institu¬ 
tion and claimed a reasonable amount as 
compensation of the Gurdwara building 
and its income of offerings in perpetuity. 
In relation to the Baba Gurditta Gurd¬ 
wara tho same petitioners advanced 
similar claims alleging that they were 
owners of this institution, that their an¬ 
cestors had very considerably enlarged 
the original Smadh of Baba Gurditta and 
had converted it into a magnificent edi¬ 
fice and that Sodbi Nahar Singh and his 
descendants have ever since been control¬ 
ling this institution as owners and dis¬ 
charging all necessary functions in con¬ 
nexion therewith. Compensation was 
prayed for the building of the Gurd¬ 
wara "amounting to at'least one lao of 
rupees," and an uunamed sum as compen¬ 
sation in perpetuity for the offerings. 
Both these petitions were made under 
S. 6, Sikh Gurdwaras Act. They were in 
duo oourse sent to the Sikh Gurdwaras 
Tribunal and the claims were tried toge¬ 
ther and in the oase of both it was found 
by the tribunal that the petitioners were 
not officeholders within the meaning of 
that term as defined in the Sikh Gurd¬ 
waras Act, and that they had not been 
unlawfully evicted from the control of 
the two said institutions. The petitions 
were thereforedismissed, the parties being 
direobed to bear their own costs. 

Four out of the original petitioners 
have now presented two appeals relating 
to the two institutions. The four appeal¬ 
ing petit.oners are Sodhi Sadhu Singh, 
Sodhi Ganga Singh, Sodhi Sukhdev Singh 
and Sodhi Sant Singh and wo are informed 
that their joint Bhare in the whole of the 
income of these two institutions amounts 
to one-fctnrd. On their behalf it has been 
contended by Mr. Din Dayal that they 
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was within time. I would therefore dis¬ 
miss this appeal with costs. 

Shadi Lai, C. J.—I concur. 

K.N./r.K, Appeal dismissed. 
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Broadway and Johnstone, JJ. 
Sodhi Sadhu and others— Petitioners— 
Appellants. 

v. 

Shromani Gurdwara Parbandhak Com¬ 
mittee, Amritsar and another —Respon¬ 
dents. 

First Appeal No. 290 of 1928, Decided 
on 6th May 1931, from decree of Court 
of Sikh Gurdwara Tribunal Lahore, D/- 
4th November 1927. 

Sikh Gurdwaras Act (1925), Ss, 5 and 6— 
S. 6 deals with compensation payable for un¬ 
lawful removal of office holder—Claim for 
participation of offerings before shrine by 
non-officeholder must be mode under S. 5— 
Persons held to be not officeholders within 
S. 6. 

Secliou G deils ontirolv with compensation 
which is payable for the unlawful removal of au 
officeholder. 

A person who is not an officeholder within the 
meaning of tho Act who is not forcibly or un¬ 
lawfully removed from any ot'iico which he may 
have held, cannot apply under S. G to receive a 
sharo of the offerings at the 6hrinos to which ho 
may be entitlod. All claims for participation in 
such income should be made, if it all, under 
S. 5 of the Act. 

Where it is in evidence that on the Hola fes¬ 
tival mo9t, if not all, of tho members of the 
Sodhi family made a point of being presout but 
it is also cloar that thoir presence wa9 in order 
to see that they got tho proper share of the of¬ 
ferings that were mado on those occasions and 
had nothing whatever to do with tho worship 
or performance of any of the rituals or core- 
monies that might bavo been carried on in those 
institutions, the Sodhis as a family cannot be 
regarded as officeholders within tho meauing of 
S - 6 - ^ [P42 0 1JP43G1] 

JJin Dayal Khanna — for Appellant. 
Bhagat Singh ’-for Respondents. 
Broadway, J.— When the Sikh Gurd- 
waras Act came into operation two in¬ 
stitutions were entered in Soh. 1 as being 
Sikh inst.tutions. These were known as 
Baba Gurditta Gurdwara and Patalpuri 
Gardwara. Both these institutions are 
situated in village Kiratpur. Baba Gur¬ 
ditta Gurdwara is included in the revenue 
estate known as Kalyanpur whioh is a 
part of Kiratpur. After the publication 
of the sohodule referred to above certain 
persons a 1 Sodhis preferred two joint pe¬ 
titions relating to the two Gurdwaras in 
question. In regard to the Patalpuri 

Gurdwara the petitioners stated that it 

consisted of the Smadhs of Guru Har 
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wqi'o officeholders and that they were for¬ 
cibly removed. When asked to give the 
name of the office held by these appel¬ 
lants Mr. Din Dayal was at a loss. He 
could not describe them as Pujaris and 
as there was no Sri Granth Sahib main¬ 
tained in these institutions at that time, 
he could not describe them as Granthis. 
The definition of “office” is to be found 
in S. 2 (1) (l), Sikh Gurdwaras Act, 
1925 and is as follows: 

4 Office” me.uis any office by virtue of which 
the holder thereof participates in the manage¬ 
ment or performance of public worship in a 
Gurdwara or in the management or performance 
of-ritualsor ceremonies observed therein, and 
an “officeholder” means any person who holds 
an office.” 


i We have been taken through the en¬ 
tire record and Mr. Din Dayal has been 
unable to point to any specific instances 
where any one of these petitioners either 
separately or jointly has acted as a Pu- 
jari or has in any other manner either 
participated in the management or per¬ 
formance of public worship in either of 
these Gurdwaras or in the management 
or performance of rituals or ceremonies 
observed therein. There can be no doubt 
that the Sodhi family could claim to be 
owners of these institutions so far as in¬ 
stitutions of this nature are capable oi 
private ownership. That they controlled 
these two institutions may, I think, ha 
conceded and there can be no doubt that 
they as a family shared in the offerings 
and other income of these two institu¬ 
tions. It is in evidence that on tho Hola 
festival most, if not all, of tho members 
of the Sodhi family made a point of be¬ 
ing present but it is also clear that their 
presence there was in order to see that 
they got the proper share of the offerings 
that were made on those occasions and 
had nothing whatever to do with the 
worship or tho performance of any o the 
rituals or ceremonies that might have 
been carried on in those institutions. In 
Ithese circumstances it seems to me that 

the view taken by tho tribunal is correct 
and that the Sodhis as a family cannot 
be regarded as officeholders. 

It follows therefore that their peti¬ 
tions under S. G were not well founded^ 
Further, it appears that the petitions 
were also rightly dismissed on the ground 
that the Sodhis had not been unlawful^ 

evicted from tho control °[ fc . hes ® ma *?S' 
tions. It appears that in this an4 naitl - 
bouring villages there are a fair numbei 


of shrines, i. e., Sikh institutions of this 
nature. In 1913 a Sacred Shrines Com¬ 
mittee" was brought into existence, it is 
said, at the instance of the Deputy Com¬ 
missioner of Hoshiarpur. This Sacred 
Shrines Committee was .duly registered 
in the office of the Registrar, Joint Stock 
Companies, Punjab, and the name of this 
Committee wasthe 'Sri Anandpur Sacred 
Shrines Committee." Its objects are to 
be found at p. 41 of the printed book 
where the memorandum of association 
appears. The objects wore to promote 
the charitable purposes of Gurdwaras at 
Anandpur and Kiratpur (a) by managing 
and controlling the state of affairs of the 
Sacrod Sikh Shrines and Temples and 
other such buildings at Anandpur and 
Kiratpur so far as their repairs and up¬ 
keep is concerned; (b) by managing and 
regulating “guru ka langar” at different 
Gurdwaras and also by arranging the due 
performance of "Shabad-Kirtau" there, 
(c) by facilitating the modes of receiv¬ 
ing, keeping and distributing the income 
cf these Gurdwaras and by soboming and 
supervising tho necessary expenditure 
thereof and (d) by supervising the proper 
performance of tho respective services 
and duties by tho Bartwara raon and 
othor employees of the Gurdwaras. 

In 1922 the President of this com¬ 
mittee was one Sodhi Tikka Ram Narain 
Singh who, according to the pedigree 
table, was entitled to one-fourth share 
of the offerings made to these institutions. 
At Lohri 1922, i. e., January 1922, the 
Akalis had taken forcible possession of 
these two institutions. They had done 
so against tho wishes of tho Shromani 
Gurdwara Parbandhak Committee and 
tho members of that body took prompt 
stops to restore the possession to the 
Sacred Shrines Committeo It has boon 
urged that in spite of this restoration a 
number of Akalis still remained in the 
neighbourhood. But the evidence shows 
that these Akalis remained there in order 
to arrange for the langar. So far as 
these two institutions are concerned no 
langar is provided from their funds so 
that it is clear that the Akalis had noth¬ 
ing whatevor to do with these two insti¬ 
tutions after their restoration to the 
Sacred Shrines Committee. That the 
committee continued to function as the 
controlling authority of those two insti- 
tutions is evidenced by the (act that at 
the time of the Hola in 1922 their presi- 
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dent requested Sardar Bahadur Mehfcab 
Singh to be present and to supervise the 
arrangements that had to be made on 
this occasion. This was necessitated by 
the fact that several members of the 
committee were ill and othors unible to 
be present. Subsequent to this the 
Sacred Shrines Committee clearly c;n- 
tinues to control those two institutions for 
in March 1923, a meeting of this com¬ 
mittee was held and a resolution passed 
by which it was agreed by the majority 
of the members present that a new com¬ 
mittee should be formed as a sub-com¬ 
mittee under the Shromani Gurdwara 
Prabandhak Committee for the manage¬ 
ment of “all the Gurdwaras at Anandpur 
and Kiratpur Sahib.” All the members 
present recorded their approval of this 
resolution with the exception of Sodhi 
Ganga Singh who refused to sign his 
opinion in writing but neither recorded 
a dissenting note, nor as far as this re¬ 
cord shows at any subsequent time ex¬ 
pressed dissent until the filing of these 
two petitions. 

It was by virtue of his resolution 
that the control of these institutions 
passed from the Sacrod Shrines Com¬ 
mittee to the new sub-committee under 
the Shromani Gurdwara Prabandhak 
Committee. Later when the Sikh Gurd¬ 
waras Act came into force a com¬ 
mittee was formed as required by the 
Act for the management of those insti¬ 
tutions and took over the control from 
tho sub committee of the Shromani 
Gurdwara Prabandhak Committee. In 
these circumstanoes in my judgment the 
view taken by the Tribunal is correct 
and that there was no unlawful usurpa¬ 
tion of the management of these two 
institutions on the part of the Shromani 
vxurdwara Prabandhak Committee or any 
other body of Sikhs. It may be that the 
petitioners were entitled to receive a 

s ure of the offerings made at these two 

shrines or Gurdwaras but any olaim for 
participation in that inoome should have 
boen advanced, if at all. under S. 5. Sikh 
Gurdwaras Act. S. 6 under which these 

petitions -have been made deals entirely 
with compensation which is payable for 
the unlawful removal of offioe-bolder 
/tom his office. As these petitioners 
were not office-holders and as in any 
event they were not forcibly or unlaw! 
fully removed from any office they might 
have held ,t is clear that they are not 


entitled to any compensation. I would 
aUo note that no attempt has been made 
to show what the income from these two 
institutions actually amounted to. 

I would therefore dismiss both appeals 
with costs. 

Johnstone, J.—I agree. 

k.n./r.k. Appeal dismisse l . 
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Bhide, J. 

Imam Din and others —Defendants 
Appellants. 

v. 

Natha Singh —Plaintiff— Respondent. 

Second Appeal No. 1929 of 1930, Deci¬ 
ded on 23rd March 1931, against decree 
of Addl. Dist. Judge, Lahore, D/- 4th 
August 1930. 

(a) Evidence Act (1872\ S. 90—Lease—If 
document not in possession of person claim¬ 
ing title or if without his thumb mark—It 
is not that no presumption can be drawn 

S?ctioo 90 does uot contain any restriction 
that a presumption should not bo drawn there¬ 
under if the person claiming under tho docu¬ 
ment in question is out of possession or has uot 
actually signed or thumb-marked the document 
himself. It is for tho Court to decide in each 
case whether tho custody from whioh the docu¬ 
ment is produced is or is uot proper and if it 
considers the custody to bo propor it can raise 
the presumption: GO I.C. 96, Dist., and 11 Bom. 
89, Ref. [P 44 C 1] 

(b) Transfer of Property Act (1882), S. Ill 
(g)*— Notice to quit is not necessary when 
landlord’s title is repudiated by lessee. 

Though forfeiture may not result without 
some overt act on the part of the landlord, tho 
repudiation of the landlord’s title is sufficient 
to dispense with notico to quit; .4. I. R. 1919 
P. C. 1, Foil.; 76 P. H. 1911; 17 AIL 45 and A. 
I. R. 1923 Lah. 409, Ref. [P 44 C 2, P 15 C 1] 
.J.G. Sethi — for Appellants. 

Zafrulla Khan and Nazir Ahmad —for 
Respondent. 

Judgment. This second appeal arises 
out of a suit for ejectment of tenants and 
recovery of arrears of rent. The suit 
has been deoreed by the Courts below 
and the defendants have, preferred a 
second appeal. 

The material findings of the learned 
Distriot Judge are that the property in 
dispute was leased to the father of the 
defendants in the year 1883, that'the 
lease oontmued to subsist up to the date 
of the suit although its terms were varied 
from time to time, that in the year 1925 
m the oourse o£ another suit the father 
of the defendants repudiated the title of 
the plaintiff and thereupon the plaintiff 
beoame entitled to terminate the tenancy 
that the Dotice given by the plaintiff to 
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the defendants was invalid in law but no 
notice was necessary in view of the re- 
pudiation of plaintiff's title by the father 
of the defendants in the year 1925, and 
lastly, that the claim to rent was proved 
by the plaintiff’s evidence which stood 
practically uorebutted. 

The learned counsel for the appellants 
contended (l) that the-Courts below have 
erred in law in raising a presumption 
under S. 20, Evidence Act, in respect of 
the execution of the lease of 1883 relied 
upon by the plaintiff, (2) that notice was 
necessary inasmuch a3 the plaintff laud- 
lord had not terminated the tenancy by 
any overt act subsequent to the repudia¬ 
tion of his title by the father of the de¬ 
fendants in the year 1925, and (3) that 
there was no evidence to justify the find¬ 
ing of the learned District Judge that 
plaintiff was entitled to claim rent at 
Rs. 8 per mensem. 

As regards the first point, the learned 
counsel for the appellant has invite! my 
attention to Lokman Das v. Ganga Sahai 
(1) and Dari Chintaman v. Maro Lax- 
man (i), and contended that no presump¬ 
tion should have been drawn as to the 
execution of the lease of 1883, as the 
plaintiff was not in actual possession and 
there was only a mark and not a thumb 
impression or signature of the defendant 
on the document. But the learned Dis¬ 
trict Judge has drawn the presumption 
after considering a number of facts with 
reference to this document. S. 90, Evi¬ 
dence Act, doe 3 not contain any restric¬ 
tion that a presumption should not be 
drawn thereunder if the person claiming 
title under the document in question is 
out of possession or has not actually 
signed or thumb-marked the document 
ihimsolf. The document in the present 
case purports to have been executed by 
the father of the defendants and bears a 
mark said to have been made by him. 
The case is thus distinguishable from 
Lokman Das v GangaSahai (l), in which 
there was apparently no such mark even: 
see p. 98 (of 60 l.C.) As regards the ques¬ 
tion of possession, it is for the Court to de¬ 
cide in eaclioase whether the custody from 
which the document is produced is or is 
not proper and if it considers tne custody 
ito be proper it can raise the presumption. 
In my opinion the learned District Judge 
had the disc retio n todraw the presump- 

(1) [1920J 60 I. 0. <JG. 

(2) [1887] 11 Bom. 89. 


tion he has drawn under S. 90. He 
has moreover drawn the presumption not 
arbitrarily, or as a matter of course 
but after considering various circum¬ 
stances as stated above. I therefore 
see no legal justification for interfering in 
second appeal with the discretion exer- 
oised by him. Next comes the question 
of notice. The learned District Judge 
has found that the terms of the tenancy 
had varied from time to time and it had 
become a tenancy from month to month. 
This is a finding of fact. In the ordi¬ 
nary course notice would have been 
necessary but the learned District Judge 
has hold that notice was not necessary 
in this case as the tenant had repudiated 
the plaintiff's title in 1925. The learned 
District Judgo has relied upon Ziauddin 
v. Govind Ram( 3), and Haidre Begam v. 
Nathu (4), iu support of his view. This 
view seems to be in accordance with the 
remarks of their Lordships of the Privy 
Council on the subjeot in Maharaja of 
Jcypore v, Rukmini Patlamali Devi (5). 
Their Lordships observe as follows: vide 
p. 599, (of 42 Mad ). 

“Some confusion has Arisen from a misun¬ 
derstanding of the reason why a tenant from 
year to voar may when he his denied his land¬ 
lord’s title, be ejected without notice . . . Doc v. 
Stanion (G) and Vivian v. Moat (7). “The rea¬ 
son is explained iu Doe.d.Grave v. HV//s(8),and 
in Platt on Leases. It is not because the denial 
or disclaimer works forfeiture. Platt expresses 
it thus; The holding being from year to year 
subject to tho mutual will of landlord and 
tenant to determino it on giving tho usual^ six 
months’notice, ovideuco of a disclaimer 
is evidence of an election to put an end to the 
tenancy and supersede tho necessity for such 
notico # • * . Hence verbal or written denials 
of a tenancy have rendered a notico to quit un¬ 
necessary, but it does uot appear that they have 
effected a forfeiture of the term.” 

The learned counsel's contention was 
that notice was necessary because after: 
the repudiation of his title by the tenant 
the plaintiff had not shown by any overt 
act his intention to determino tho 
tenancy as require! by S. Ill (g), T. P. 
Act, (as it stood before tho amendment 
of tho section in 1929). But it appears 
clear from the above remarks that though, 
forfeiture may not res ult wi t hout some 

-737 [1911] 7c p.’r. i9ii=i3 1.0. m 

4) [1890 17 All. 45=(1894) A. W. N-WJ 

5 A. I. R. 1913 P C. 1=50 I. C. C31-40 I.A. 
103=42 Mad. 089 (P. 0 ). 

(G) [183G] 1 M. & W. 695=5 L. J. Ex. -*3. 

(7) [13811 1G Ch D. 730=30 L. J. Gh. 351- 

' 44 L. T. 210=29 W. R. 604. 

(S) [1829] 10 A & E. 427=8 L. J. Q. B. 265- 
•2 P & D. 390. 
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overt act on the part of the landlord the 
repudiation of the landlords title is suffi¬ 
cient to dispense with notice to quit. 

In view of the above authority, I con¬ 
sider it unnecessary, to discuss certain 
other rulings referred to by the learned 
counsel for the appellant on this point. 
I may howevor note that it has been held 
by a Division Bench of this Court in 
Kewal Ram v. Abdul Hai (9), that the 
very institution of a suit for ejectment is 
sufficient to constitute an overt act for 
forfeiture of a lease under S. Ill (g), T. 
P. Act. Further, a notice was also given 
to defendants in this case prior to the 
suit. This notice has been held by the 
learned District Judge to be invalid but 
even so it was sufficient to show that the 
plaintiff intended to determine the lease. 

It was urged on behalf of the appel¬ 
lant that the plaintfff should be presu¬ 
med to have waived his right to dispense 
with notice inasmuch as the repudiation 
of title was made in 1925 and the plain¬ 
tiff did not institute the present suit till 
the year 1929. But it does not appear 
that the plaintiff has committed any act 
in the interval showing any intontion to 
waive his rights. The plea of waiver 
does not in iact appear to have been 
taken and there was no issue on the 
point. 

The third point does not require much 
discussion. The learned counsel for the 
appellant urged that the Courts below 
had .fixed the rent at Rs. 8 per men¬ 
sem on mere conjectures. But this con¬ 
tention does not appear to be correct. 
The trial Court merely remarked that 
there was no documentary evidence on 
the point and apparently took in to con¬ 
sideration the oral evidence along with 
the probabilities of the case in coming to 
its finding. The learned Distriot Judge 
has distinctly referred to the plaintiff’s 
evidenoe and acoepted it by remarking 
that there was no contradiction of it. I 
therefore see no reason to differ from the 

findings of the Court below on the above 
points. 

There was one more point urged on be¬ 
half of the appellant, viz., that the decree 
for rent should not have been'passed per¬ 
sonally against the defendants but should 
have been made, recoverable from the 
property of their 'deceased father Karam 
Bakhsh in their hands. This contention 
iBeorre o t and was oo noeded on behalf of 
W A. I. R, 1028 Lab. 409=711. 0. 77‘J, 


the respondents. The appeal must be 
accepted to this exteut but is otherwi e 
rejected. The appellaufcs will pay four- 
fifths cf the respondents' costs of this 
appeal. 

B.v./r.K. Appeal allowed. 
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Bhide, J. 

Mehr Khan and anotliei —Plaintiffs— 
Appellants. 


bakln Muhammad and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2106 of 1930, De¬ 
cided on 26th March 1931, against decree 
of Dist. Judge, Rawalpindi, D/- 4th July 
1930. 

(a) Limitation Act (1908), Art. 144—An¬ 
cestral property forfeited by Government and 
sold at public auction—Suit for possession by 
reversioner against purchaser is governed 
by Art. 144 and not by Punjab Limitation 
Act (1920). 

The ancestral property of .1. who w as governed 
by Customary law, was forfeited by the Govern¬ 
ment and sold at public auction and was pur¬ 
chased by B. Subsequently d’s reversioners 
brought a suit for possession alleging that the 
land being ancestral, only life interest in tho 
property could be sold and that they were en¬ 
titled to succeed as A had uot beeo heard of for 
more than seven years and should be presumed 
to be dead. 

Hild : that the suit was governed by Art. 14) 
Limitation Act, and not by tho Punjab Limita¬ 
tion Act, 1920. The alienation had not been 
made by A but by the Government. 

That as A had only a life iuterest in tho an¬ 
cestral property and tho Government oould soil 
nothing more and on A's death tho rovereiouors 
were entitled to succeed ; 18 P. R. 1908 (li \ 
and 52 P. R. 1915, Rot. on. ' ’ 

That it was however incumbent on tho plain¬ 
tiffs to prove tho exaot date of ^ s death, 
i. e., the date from which tho poriod of limita¬ 
tion commeneod : 38 P. R. 1918, Rcl. on. 

(b) Evidence Act (1872), S. 108-There’ U 
no presumption as regards exact date of 
death. 

In oases where a person has not boon hoard of 
or more than seven years there is no presump¬ 
tion as regards the exact date of his death and 

it must bo provod ; 33 P. R. m 8 . Foil. 

T j . , [P 46 C 2] 

J. N. Bhandan for Appellants. 
KhaUfa Shujauddin for Respondents. 

Judgment. - One Mehtab Din who 
was enlisted as a soldier deserted and 
thereupon his property was forfeited to 
the Government and sold at a public 

ZtlT Was Phased by 

defendant Sakhi Mohammad and a mu. 
tation was duly sanctioned in his fa™.,* 
on 3rd March 1923. On 4th May 1929 
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the plaintiffs instituted the present suit 
for possession of the land alleging that 
Mehtab Din had not been heard of since 
191-5 and should therefore be presumed 
to bo dead, that Mehtab Din being gover¬ 
ned by Customary law and the land be¬ 
ing ancestral only life interest in the 
property could bo sold and that they as 
the reversionc-rs of Mehtab Din were en¬ 
titled to succeed to the land. The suit 
was contested on various grounds. The 
Courts below have found that th6 land 
was ancestral but have dismissed the suit 


on the ground that it was barred by limi¬ 
tation under the Punjab Limitation Act, 
1920. From this decision a second ap¬ 
peal has been preferred to this Court by 
the plaintiff. 

The findings of the Courts below that 
the land in dispute is ancestral and that 
Mehtab Din must be presumed to be dead 
are not disputed. The only point urged 
by the le:.rncd counsel for the appellants 
|is that the suit was not governed by the 
Punjab Limitation Act, 1920, but by 
Art. 1-14, Limitation Act. This conten¬ 
tion appears to me to be correct. The 
preamble of the Punjab Limitation Act, 
1920, shows that it applies only to alie¬ 
nations of ancestral immovable property 
and appointments of heirs by persons 
who follow custom in the Punjab. Now 
the present alienation was not made by 
Mehtab Din but by Government and Ido 
not see how, by any stretch of reasoning, 
the alienation could be brought within 
the purview of the Punjab Limitation Act, 
1920. The plaintiffs' case really is that 
as Mehtab Din had only a limited inte¬ 
rest in the ancestral land the Govern¬ 
ment could sell nothing more than that 
interest and therefore on the death of 
Mehtab Din they are entitled to succeed 
to the property. This contention is sup¬ 
ported by the view taken in Sadhu Singh 
v. Secy, of State { l) and Niamat Ali v. 
Seey. of State (2). The property in those 
cases had been sold under Ss. 87 and 88, 
Criminal P. C., but the present case 
seems to stand on the same footing. It 
seems to mo therefore that the learned 
counsel's contention that the suit must 
be taken to be governed by the ordinary 
rule of limitation contained in Art. 144, 


Limitation Act is correct. 

The next point to consider is the date 
from which the period of limitation com- 

(1) U90S] 18 1*. R. 1903 (F.IU 

(-2) [1915] 52 P. R. 1915 Cr.=30 I. C. il 


mecces. The learned District Judge has 
found that Mehtab Din was not heard of 
since 1915 and be must be presumed to 
have died some time before 1922, but' 
there is no presumption in such cases as 
regards the exact date of death [cf. Ba 
sharat v. Xajib Khan(3)) and therefore it 
was incumbent on the plaintiffs to prove 
the date from which the period of limi¬ 
tation commenced. There is apparently 
no evidence on this point; Mehtab Din 
was not heard of since 1915 and if he 
died either in 1915 or 1916 the suit would 
clearly be time barred. The onus of proof 
in this respect being on the plaintiffs it 
seems to me that even if the case is 
governed by Art. 144, Limitation Act, as 
urged by the learned counsel for the ap¬ 
pellants. the plaintiffs must fail as they 
have failed to prove that Mehtab Din 
died within 12 years before the institu¬ 
tion of the suit. 

I must therefore dismiss this appeal, 
but in view of all the circumstances I 
leaxe the parties to bear their costs. 

R.M./r.K. Appeaf dismissed. 

(3) [1918] 33 P. R. 1913=45 I. C. 70. 
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Shadi Lal, C. J. and Broadway, J. 

Kirpa Ram and others —Plaintiffs— 
Appellants. 


Muhammad Zahur Din and another — 
Defendants—Respondents. 

Letters Patent Appeal No. 2G of 1927, 
and Civil Appeal No. 1702 cf 1926, De¬ 
cided on 27th April 1931, against deci¬ 
sion of Zafar Ali, -7., D/- 8th January 
1927. 

Ejectment—Suit for — Defendant denying 
title—Conditional decree for possession pass¬ 
ed—Failure to execute decree mokes posses¬ 
sion of defendant adverse—Adverse posses- 


Wbere in a suit for ejectment defendant 
snies the title of the plaintiff and a condi- 
onal decree for possession is passed the failure 
> execute a decree makes the possession of the 
-feudant adverse to the plaintiff, and the ad- 
i r6e ,-osse'sion matures into ownership after 
2 vears: A. I. It. 1922 Lali. 70, Ret. on. 


Jagan Nath Aggarxcal and Asa Ram 

Aagarwal— for Appellants. 

Achhru Ram—lor Respondents. 

Shadi Lal, C. J.-On 13th October 
1866 Pindi Mai and Nihal Chand, the 
ancestors of the plaintiffs, were declared 
owners of the site in dispute and given 
a decree for the possession of the house 
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built upon it by tho defendant Sarfraz 
Khan, conditional upon the plaintiffs 
paying a sum of Rs. 108-4-0 to the latter. 
It is common ground that this decree was 
never executed, and that Sarfraz Khan 
subsequently sold the house to one Baje 
Khan and after several alienations, the 
property was mortgaged by one Rahim 
Bnkbsb fo Ghulam Gaus who in execu¬ 
tion of bis decree on the mortgage, be¬ 
came the purchaser of the property at a 
Court sale. 

The descendants of Pindi Mai and 
Nibal Cband have brought the present 
action to -eject the purchaser from the 
Bite, but their claim has fce9n negatived 
both by the District Judge aud Zafar 
Ali, J., on the ground that the defendant 
has acquired title by adverse possession. 

The decree of 18G6 did not create a 
judicial hypothecs nor did it establish the 
relationship of landlord and tenant bet¬ 
ween the'parties. Indeed the 'defendant 
in that suit had denied the title of tbo 
plaintiffs, and the decree expressly pro¬ 
vided that, in the evont cf the plaintiffs 
not paying the money to the defendant, 
< tho latter would remain in possession of 
|the property as before. In these circum¬ 
stances it has been held in Fazal v. 
Mian Khan (1), that when a conditional 
decree has net been executed, tho posses¬ 
sion of the defendant becomes adverse to 
the plaintiff, and that the adverse pos¬ 
session matures into ownership after the 
expiry of 12 years. 

There* can be little doubt that in the 
present case, the persons in possession 
have beon using and alienating the pro¬ 
perty as owners, to the knowledge of the 
plaintiffs; and that the latter took no 
action to assert their title. 

The learned District Judge has upheld 
the plea of adverse possession, and his 
bndmg has teen endorsed by a learned 
Judge of this Court. After hearing argu- 
mentson both sides lam not prepared 
to dissent from his conclusion, and would 
therefore dismiss the appeal with costs. 

Broadway, J. —I conour. 


Abdul Rahman v. Mt. Chhajji (Bhide, J.) Lahore 47 


v.b./u.k. 


Appeal dismissed. 


(1) A. I. R. 1922 Lah. 70=64 I. 0. 352. 
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Bhide, J. 

Abdul Rahman and others —PlaintiQs— 
Appellants. 

v. 

Mt. Chhajji and others —Defendants— 
Respondents. 

Second Appeal No. 2010 of 1930, De- 
cided on 12th March 1931, against decree 
of Senior Sub.Judge, Hoshiarnur D/- 
29th August 1930. 

Limitation Act (1908), Art*. 144 and 120- 
Suit for ejectment of nonproprietor in Pun¬ 
jab from his site is governed by Art. 144 and 
not by Art. 120. 

Where in the l'uujvb the son of a nonpro- 
prietor having made a gift of the house occu¬ 
pied by him in favour of his real sister his teen 
sued by the proprietors for his ejectment from 
the house site, such an ejectment suit, being in 
essence a suit for possession of the site would be 
governed by Art. 144 and net liv \-t ion- 
1-4 P. R. 191-2 aud A. I. R. 1921 hah. 242, nisi. 

[P 47 C 2, P 4S C 1] 

Gh hI am^Mobiuddin — for Appellants. 

Shujauddin —for Respondents. 

Judgment.—Barkat Ali, son of Sharfu, 
a non-propnetor, having made a gift of 
the bouso occupied by him in favour of 
his real sister, five out of the propiietors 
instituted the present suit for his eject 
ment. The suit has been dismissed by 
the lower appellate Court on the findin* 
that it was time-barred. 

The Article of the Limitation Act 
which was applied by the lower appel¬ 
late Court was 120, but the learned coun- 
sel for the plamtiffs-appollauts contends 

J ,° , ; r ° I,e , r arti ?l° applicable was 
Art. 144. The learned Subordinate Judgo 
has relied upon Achar Singh v. Badhan-a 
bingli (U in support of his decision. The 
faots of that case appear to be distin¬ 
guishable in one important respect inas¬ 
much as the land in dispute thorein was 
a portion of the shamilat which was 

“ Sed a f ‘ h u ° r0USbfara ' Ifc i3 oleftr there- 

fore that the suit in Achar Singh v 
Badhawa Singh (l) could not be consi¬ 
dered to be one for possession. The pre¬ 
sent suit ,s for ejectment of the dVfen ' 
dantfroma site and is i u ! 

one for possession. It would be *? nc& 
use for tbo plaintiffs to ejeot the dote" 0 
dant from the site unless they are to eat 

Msnond 10 ^ K Th ° learned counsel for the 
respondent has referred to Lnf q, 

aTx20 w “ s ° l9arly 8or0 ™'l by 

Id (i9i‘2j 124 pririoiT^isnrjs- 

(2) A. I. R, 1921 Lah* 242=60 I. C. 20.* 
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In my opinion, the present suit is in 
its essence one for possession anl is gov- 
erned by Art. 144 and not by Art. 120. 
uim. Act. I accordingly hold it to be 
within time. It is conceded that the suit 
must be decreed on the other issues. I 
accordingly accept the appeal and decree 
the plaintiff's claim with costs through¬ 
out. Defendant will be at liberty to 
remove the materials of the house within 
two months of this date. 

B.v./r.k. Appeal allowed. 

A. I. R. 1932 Lahore 48 (1) 

Johnstone, J. 

Jalal Din— Defendant—Appellant. 

v. 

Mchraj Din —Plaintiff —Respondent. 

Second Appeal No. 13S of 1931, Deci¬ 
ded on 11th July 1931, against decree 
of Senior Sub-Judge, Lahore, D/- 16th 
October 1930. 

Party wall—Party wall up to second storey 
—Plaintiff building third storey wall without 
defendant's consent—Neither party can use it 
without consent of the other. 

Where the plaintiff aud defendant have a 
common party wall up to the second storey, and 
where the plaintiff builds a third storey wall 
over it without the consent of the defendant, 
neither party is entitled to make further use of 
the raised portion without the consent of the 
other: A. I. II -1928 La/i.429, Rel.on. [P 4$ C 2] 

J. It. A'jnihotri —for Appellant. 

J. G. Sethi— for Respondent. 

Judgment. —The plaintiff brought a 
suit against the defendant for a perpetual 
injunction to restrain him from using the 
party wall between their houses, on the 
ground that the wall belonged exclusively 
to him. The Court of first instance dis¬ 
missed the suit of the plaintiff, who ap¬ 
pealed to the Court of the Senior Sub¬ 
ordinate Judge. 

The Senior Subordinate Judge held 
that th9 wall, up to tho top of the second 
storey is joint, and that is a finding of 
fact. Ho then referred to tho evidence 
of one of tho defendant's witnesses, who 
stated that the plaintiff’s father had at 
his own expense raised a third storey on 
tho common wall and that the plaintiff s 
father had offered the defendant a joint 
property in the wall, if the latter paid 
half tho cost of constructing tho wall of 
the third storey. The Senior Subordi¬ 
nate Judge did not believe this witness, 
and ho accordingly accepted the appeal 
and granted the plaintiff an injunction, 


as prayed for. in respect of the wall above 
the second storey. 

The defendant has appealed and tho 
plaintiff ha3 filed cross-objections. With 
the cross-objections the plaintiff has put 
in an affidavit regarding tho discovery of a 
title-deed cf his house and he has asked 
that this additional evidence should bo 
admitted under 0. 41, R. 27, Civil P. C. 
The document is of the year 1S76 and 
no objection has been taken before me to 
its being admitted at this stago. It is a 
deed of sale by one Fazl Din to some 
ancestor of tho plaintiff and in it is to be 
found a statement that the common wall 
is joint for the first storey, but that the 
wall of the second storey is the vendor's 
exclusive property. The defendant or 
his ancestors were not parties to this 
deed, and it seems to me that the decla¬ 
ration in the deed can have no probative 
force against the defendant. 

It was argued for the defendant that, 
since the wall is joint for two storeys 
upwards, the wall placed thereon is also 
joint, unless the defendant or his pre¬ 
decessors have consented to the plaintiff’s 
having exclusive use of the wall. The 
case law on the subject is discussed in 
Mukhan Lai v. Moti Ram (l), and the 
view of tho Bombay High Court is that 
such a raised wall, if built with the con¬ 
sent or acquiescence of the other owner, 
is also a party wall. I consider that this' 
principle should be followed in the pre-i 
sent case. If the plaintiff chose to build 
on the top of the common wall, he did 
so at his own risk and did not thereby 
acquire exclusive title in the raised por-j 
tion. In this view of the case, neither 
party is entitled to make further use of 
the raised portion without tho consent of 
the other. It follows therefore that the 
injunction against the defendant should 
be maintained, subject to the proviso that 
the plaintiff himself shall not in any way 
alter the raised portion. The appeal is 
acceptod to this extent, and I leave par¬ 
ties to bear their own costs in this Court. 

b.v./r.k. _ A ppeal allowed 

( 1 ) A.I.R. 1928 Lab. 429=112 I. 0. 520. 

A. I. R. 1932 Lahore 48 (2) 

Jai Lal, J. 

Mt. Permeshri —Appellant. 

v. 

Tilak Ram— Respondent. 

Miso. First Appoal No. 2103 of 1030, 

Decided on 16th March 1931. 
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Durohlu v. Mt. Tilku (Addison, J.) 
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Succession Act (1925), Ss. 286 and 295 — 
S. 286 does not apply to District Judge; it is 
S. 295 that applies to him. 

Soction 286 ouly debars a District Delegate 
from granting Probite or Letters of Administra¬ 
tion in auy case in which there is contention. 
It doe* not apply to a District Judgo. The fact 
that a suit as to the validity of the will has 
been instituted in the Court of the Senior Sub- 
Judgo is no bar to the District Judge gr.iutiug a 
Probate if he is satisfied as to the genuineness 
of tho will. Tho section applicable to the pro¬ 
ceedings before the District Judge is S. *295 of 
the Act. [P49C1] 

S. C t Chatterji —for Appellants. 

Faqir Chand —for Respondents. 

Judgment.—This appeal must be ac¬ 
cepted. It is against an order of the 
District Judge refusing to grant Probate 
under S. 286, Succession Act, 1925, be¬ 
cause there was contention by some per¬ 
sons to the grant of the Probate and that 
a suit contesting the validity of the will 
had been instituted in the Court of the 
•Senior Subordinate Judge. S. 286 has 
no application to the case. It only 
■debars a District Delegate from granting 
|Probate or Letters of Administration in 
any case in which there is contention. 
|It does not apply to a District Judge. 
The learned Judge appears to be under a 
misapprehension as to the meaning of 
the expression "District Delegate” which 
is defined in the Succession Act. The 
j fact that a suit as to the validity of the 
[will has been instituted in the Court of 
.the Senior Subordinate Judge is no bar to 
jfcho District Judge granting a Probate if 
jhe is satisfied as to the genuineness of 
the will. The section applicable to the 
proceedings before the learned District 
Judge is S. 295, Succession Act. Mr. 
Takir Chand for the respondent frankly 
admitted that he could not support the 
oraer of the learned Judge, 

I accept this appeal and setting aside 

8 !°[- th0Di8triofc Jad S 0 remand 
„.?, oa . 8e . tohlm with direction to proceed 

™ lfc . acoordaoce with law. The 

costs of these proceedings will abide the 
result. 

b.v./r.k. 


Appeal allowed. 


A. I. R. 1932 Lahore 49 

Addison, J. 

p0Hants and atw ^ ier —Pontiffs—Ap. 

y ( 

Mt. Tilku— Defendant—Respondent. 

Second Appeal No. 1285 of 1930, Deci 
Aei on 9th July 1931. 
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Custom (Punjab) — Kangra District—Kulu 
Sub-division — Married woman cannot re¬ 
marry though renounced by ber living hus¬ 
band. 

There is uo custom by which a married Kanail 
woman who has been renounced by her first 
husbaud can, duriug his lifetime, marry a 
second husband in the subdivision of Kulu in 
tho Ivangra District : 10 I. C. 400 and 33 P. II. 
189G, lief. (P 50 C 1] 

Mchr Chand Mahajan —tor Appellants. 

lagan Nath Agga+xval —for Respondent. 

Judgment.—This second appeal has 
been admitted on a certificate of the Dis¬ 
trict Judge of Hoshiarpur under S. 41 (3), 
Punjab Courts Act, to the elfect that 
thore is a doubtful question involved iu 
the case regarding a particular custom, 
namely : 

“ Whether a married woman who has been 
renounced by her first husband can, during his 
lifetime, marry a second husband in the sub¬ 
division of Kulu in tho Kangra District." 

Agia Ram. a Khatri, was caught in 
adultery with Mt. Tilko, wife of Manglu, 
a Kanait. Manglu received Rs. 110 from 
Agia Ram who renounced his wife and 
Agia Ram then married her. Manglu was 
still alive when Agia Ram died. 

Agia Ram loft some land in Kulu, 
namely, 8 bighas 6 biswas wbioh has 
been mutated in favour of Mt. Tilko as 
his widow. He also left two houses and 
a shop. The plaintiffs, who belong to 
Kangra District, have been held to be 
Agia Ram’s reversioners. They sued for 
the property on the ground that Mt. Tilko 
was not tho widow of Agia Ram. The 
trial Court decreed their suit but the Dis¬ 
trict Judge in appeal dismissed it. This 
seoond appeal is against this decision. 

The findings of the District Judge that 
Agia Ram married Mt. Tilko and that 
Manglu, her first husband, reoounoed her 
are findings of fact. The only question 
is whether on these findings, according 

5° fc m-,, ,8fcomary Iaw P^alent in Kulu 
Mt. Tilko became the wife of Agia Ram! 

The judgment of the District Judge on this 

question is very unsatisfactory. All ha 

says is that a formal divorce is not al- 

lowed amongst Hindus, that renunciation 

mL. u 3 aD i 13 8uffioienfc and that 
whi hi! allowsthe ^remarriage of a woman 
KSr wT renoQnoed by her first hus- 
thi, He i ha3 . DOfc Said wh0re he got 

goneral statement of custom from 

thh bl f . aQthoriti y is- Certainly 
this statement is not based on any evi- 

nthnr'i f °f D ° fc °^° witne3a bas quoted any 
other instance of suoh a married womail 



50 Lahore 


1932 


Bhopa v. Jai Chand (Addison, J.) 


having marriel another husband during 
the lifetime of her first husband. 

Further, there is no documentary evi¬ 
dence on the record to establish any such 
custom. I was referred to the Customary 
Law of the Kangra District but, in the 
title to this Customary Law, Kulu 'is 
definitely exclude!. No Customary law 
has ever been so far drawn up for Kulu. 
In the Customary law of the Kangra 
District Questions Nos. 13, 20, 21 and 22 
refer to cases whore women are expelled 
for immorality but, in answer to these 
questions, nowhere is it stated that the 
wife can remarry, except in QuestionNo. 
22 where Thakars and Rat.his along with 
the Ghirths of Nurpur are reported as 
saying that a woman cau marry some¬ 
body else, if her husband changes his 
religion. 

The general rule is given by Rattigan 
in para. 74 of bis Digest of Customary 
Law, p. 314 (Edn. 11). The rule there 
set out is that until the former marriage 
is yalidly set aside, a woman cannot 
marry a second husband in the lifetime 
of her first husband. An exception is 
given to the eileot that amongst cortain 
olaus a repudiated wife may remarry in 
the Karewa form. The three instances 
given wore amongst Jat3 of Sialkot Dis¬ 
trict. It was also held in Ishar Siiujli 
v. Bud hi (l) and Lachu v. Dal Singh (2), 
that it had been provod amoDgst Jats of 
Gurdaspur District that a woman expelled 
and repudiated by her husband was ac- 
cording to custom, free to remarry. 
These are the only exceptions to the 
general rule quoted before mo and they 
all relate to Jats of two districts which 
adjoin each other. Those rulings, how¬ 
ever, do nob establish that, according to 
custom, a married Kanait woman can re¬ 
marry in Kulu Subdivision when she is 
renounced by her husband. As I have 
already said there is no evidence of such 
a custom. The witnesses said that she 
was the wife of Agia Kara, hut no in¬ 
stances of such a custom wore given. 

In these circumstances I accept this 
second appeal, set aside the order of the 
District Judge and restore the order of 
the Subordinate Judge decreeing the 
claim. I however leave tiro parties to 
bear their own costs throughout. 

B.V.'R.K. Appeal allowed. 

• ^^■—^■ 

(L) imaj iu i. o. aoo. 

(2) [189G] 33 I'. R. 1B9G. 


A. I. R. 1932 Lahore 50 

Addison, J. 

Bhupa and (mother— Defendants— Ap¬ 
pellants. 

v. 

.1 1 aha raja Sir Jai Chand and others — 
Defendants—Respondents. 

Second Appeal No. 1252 of 1930, Deci- 
del on 2nd July 1931, from decree of 
Dist. Judge. Hosniarpur, D/- 12th April 
1930. 

Evidence Act (1872), S». 35, 9 and 41- 
Statement in judgment not inter partes is not 
admissible. 

A recital in a judgment not inter partes of a 
relevant fact is not admissible in evidence: 
.1. I. It. 1011 Mai. 71, Foil.-, 1 Lah. 510; A.I.R. 

1929 I\ C. 99; A. I. It. 1930 Kaj. 1. and A. I. R. 

1930 Lah. 237, Ref.; 18 ,1/f.OS. Dist. 

[P 51 C 11 

Jai Gopal Sethi —tor Appellants. 

Mchr Chand Maltajan —for Respon¬ 
dents. 

Judgment.—The sole question iu this 
suit was whether Bhupa and Sukh Ram, 
who are brothers, had been proved to be 
collaterals of Gulab Singh, who was the 
last mala proprietor of the land in suit. 
The lower appellate Court hold that this 
had not been proved and accordingly de¬ 
creed the claim. Against this decision 
this second appeal has boon preferred. 

The fin ling is one of fact, hut it was 
contended thattho learned District Judge 
excluded two pieces of evidence wrongly 
and that if he had considered thorn bis 
decision might have been different. The 
first piece of evidence referred to was a 
document in which Gulab Singh's widow 
had stated that Bhupa was a collateral. 
It was contended that thi3 document 
was relevant under S. 32 (5), Evidence 
Act. The District Judge held that it was 
not relevant as the widow had no special 
means of knowledge, hut at the same 
time he hold that if it was admissible 
the statement of the widow, to the effect 
quoted, was not ontitled to any weight. 
That being his view of the statement it 
is unnecesary to consider whether the 
document is admissible or not as the 
District Judge held that even if it was 
admissible he would not attach any 

weight to it. . . , 

The other piece of evidence is a judg¬ 
ment dated 12th September 1853 in a 
case about a road and ditch between 
Tulii, fathor of Gulab Singh, and Gun- 
jaru, grandfather of Bhupa and bukli 
Ram. This judgment starts with tbe 
words that the parties wore collaterals. 
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He held that this recital in the'judgmenb 
was inadmissible. It was argued that 
this recital was admissible under S. 9, 
Evidence Act, and that this was so held 
in Radhan Singh v. Kuari Dichhit (l). 
The ruling in question does appear to 
favour the view that such a recital would 
be relevant under S. 9, Evidence Act, 
hut it seem3 to me that this is not the 
oase. It was pointed out in Inder Singh 
y. Fateh Singh (2)'that a previous judg¬ 
ment in a suit could only be treated as ad¬ 
missible in evidenoe for the purpose of 
showing that at that time a particular 
right was called in question. In Go pika 
Raman Roy v. Atal Singh (3), at p. 1009, 

(of 5G Cal ) their Lordships of the Privy 
Council point out that the Evidence Act 
does not make a finding of fact, arrived 
at on evidence in one oase, evidence of 
that fact in another case. A Full Bench 
of the Judicial Commissioners of the 
Central Provinces in Shankar Ganesh v. 
Kesko (4) held that if a point was deci¬ 
ded in a particular way by a judgment 
which was not a judgment in rein, nor 
relating to matters of publio nature, nor 
between the parties to a subsequent suit, 
it was not relevant for the decision of 
the same point in a subsequent suit: see 
also A. 1. R. 1930 Lah. p. 237. Lastly 
a Full Bench of the Madras High Court 
held in Seetapathi Rao v. Venkanna Dora 
(5) that the recital in a judgment not 
inter partes of a relevant fact was not 
admissible in evidence under S. 35, Evi¬ 
dence Act. In that oase the recital in 
the judgment in question was that cer- 
tain persons had died on a particular 
date and there was nothing in the judg¬ 
ment to show on what this recital was 
based. 

In the suit now before me the previ- 
ous judgment was not inter partes. There 
was a bare recital that the persons named 
were collaterals. There was nothing in 
the judgment to show on what this re¬ 
cital was based. The oase is thus on 
all fours with Seetapathi Rao v. Van. 
kanna Dora i 5). Further if, as held by 
their Lordships of the Privy Council, a 
finding of fact in a previous judgmen t j 3 

(1) [1895] 18 All. 98=(1895) A. W N - 

2 11920] 1 Lah. 510=59 I. O 734 ’ 

(1) V£“§ , 1=121 '• °- «**=“ 

151 nf' 71=80 1 a 28 °=« 


BishaN (Tapp, J.) — 

not evidence of that fact in another case, 
much more a mere recital in a judgment 
of a matter only incidentally mentioned 
cannot bo evidence of what is there said 
in another case. 

For the reasons given I am of opinion 
that the lower appellate Court properly 
excluded from consideration the recital 
in the judgment in question. This ap¬ 
peal therefore fails and is dismissed with 
costs. 

K.N./R.K. Appeal dismissed. 

, in, - - - 

A. I. R. 1932 Lahore 51 

Tapp, J. 

Kalu Mal Ram Sewak— Defendants— 
Petitioners. 

W 1 

V. 

Ganga Bishan-Uggar Sain— Plaintiffs 
—Respondents. 

Civil Revn. Petn. No. 177 of 1931, De¬ 
cided on 17th April 1931, against order 
of Senior Sub-Judge, Ferozepore, D/- 9th 
March 1931. 

Civil P. C. (1908), S. 115 and O. 39, R. fl— 
Interlocutory order without jurisdiction — It 
can be attacked in revision. 

Where tho lo ver Court passes an interlocu¬ 
tory order for sale without comolving with tho 
provisions of law, under which it'is passed, slich 
order though iutorlocutory can bo attacked in 
revision. It cannot ha said that no matter 
what extraordinary or illegal order is made by 
the lower Court, so long as it purports to be in¬ 
terlocutory, it is not open to rovisiou. This 
would mean takiug every suoh order at its face 
value without considering whethor the Court 

which made it had any power to do so- A T r ft 

1924 Lah. 425 (F. B.), Ref. [> 52 C j j 

Jagan Nath Bhandari- for Petitioned. 

Badri Das —lor Respondents. 

Judgment.—This revision is direoted 
against the order of the Senior Subordi¬ 
nate Judge, Ferozepore, purporting to be 
made under R. 6. O. 39. Civil P. C., and 
ordering the sale of 5 kothas of grain 
belonging to the defendants. The order 
was made on an application by the 
plaintiffs, respondents in the course of the 
suit brought by them against the defen. 
dants for the recovery of Rs. 17,238-13 0 

on a book account. The only connexion 
whioh the 5 kothas of grain have with 

Dlaintiff* 18 the mon0y whioh the 
exDandfld T k was. it isallegpd, 

by ‘ hem R3 agents of the de. 
fendantson the purohase of the said 

gram. 

thUnWi ri pl ^ nbifc wouId appear that 
the plaintiffs did not olaim any owner- 

m or any Hen on, the grab, butTu 
their application for 1 an order 6l sale 
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they alleged a lien under S. 221, Con¬ 
tract Act. A reference to the provisions 
of R. 6 of the order clearly shows that 
precedent to the exercise of the povver to 
order an interim sale of moveable pro¬ 
perty, one of two conditions must be 
present: 

(l) It must be the subject-matter of the 
suit, or (2) it must have been attached 
before judgment in such suit. 

The consideration of this question in¬ 
volves determination of the preliminary 
objection raised by Mr. Badri D.is, the 
learned counsel for the respondents, that 
the order being an interlocutory one is 
not open to rovision. He relied on Lal 
\Chand Mangal Sen v. Behari Lil Melir 
Chand (1) as authority for this conten¬ 
tion. The objection, so far as it goes, is 
undoubtedly correct, but I am not pre¬ 
pared to agree that, no matter what ex¬ 
traordinary or illegal order is made by a 
SSubordinate Court so long as it purports 
to be interlocutory, it is not open to revi¬ 
sion. This would moan taking every 
isucn order at its face value without con¬ 
sidering whether the Court which made 
it had any power to do so. 

As observed above the power of the 
Court to order the sale of moveable pro¬ 
perty is dependent inter alia on the said 
property being the subject-matter of the 
suit or having been attached before judg¬ 
ment. If either of these two conditions 
do not exist then the Court cannot exer¬ 
cise the power conferred by R. 6. An 
order may be interlocutory in the sense 
that it is made during the course of an 
action, and in the present case this is the 
only characteristic that the order under 
consideration possesses; otherwise it 
lack 3 any iuward legal sanction and is in 

my view indefensible. 

1 therefore overrule the objection, and 
as is manifest from what has bean ob¬ 
served above the Court below has exer¬ 
cised a jurisdiction not vested in it by 

law. . . 

I accordingly accept the petition and 

set aside the order of the Senior Subordi¬ 
nate Judge of 9th March 193L directing 

the sale of the grain. 

Petitioners will get their costs in this 

Court. _ . . , 

n.v.'lt.K. Petition accepted. 


(1) A I. U 1924 Lah. 425=31 I. 0. 23J—5 
Lab. 233 (F. B.). 
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CjLDSTREAM AND JOHNSTONE, JJ. 

Mithan Lil-Inder Narain —Plaintiffs 
—Appellants. 

v. 

Suraj Parslnd-Madan Go pa! —Defend- 
ants—Respondents. 

Second Appeal No. 853 of 1930, Deci¬ 
ded on Sth July 1931, against decree of 
Dist. Judge, Delhi, 1)/- lOoh February 
1930. 

(a) Sale of Goods Act (1930), S. 42 —Bale 
of dhoties purchased and resold—Afterwards 
bale found to be infested with white ants — 
Purchasers had enough time before purchase 
to examine goods—Goods deemed to be ac¬ 
cepted — Notice to vendor that purchaser 
wanted damages given after 24 days—Delay 
was unreasonable and purchaser was res¬ 
ponsible for loss—Contract Act (187 2), S. 113. 

The pi liatiffs bought a bile of dhoties from 
tb 9 defendant and resold them to another firm 
which found out that the bale was infested with 
white ants, and returnod it to the plaintiff. The 
pliiutiff give a notico to the defendant that 
they iatendei to sue the defendant for compen¬ 
sation after 24 data of tho resale. Before the 
purchase the plaintiff had sutTicieut time to exa¬ 
mine the goods. 

Jleld : that under the above circumstances 
the plaintiff must be deemed to have accepted 
the goods. The delay of 24 days to send a notico 
was unreason\ble and the plaintiffs wore respon¬ 
sible for the loss: 47 I . C. 5o5, Ref. [B 53 0 1] 

(b) Civil P.C. (1908), S. 100 —Question of 
fact. 

A reasonable time for examining goods is a 
Question of f iot depending on tho circuinstanco3 
of each case. ^ ® ^ 

J. N. Aggarwal —for Appellants. 

Kishen Dayal , Dhagwat Dayal and 
Muhammad Amin —for Respondents. 

Johnstone, J.—The facts out of which 
this second appeal arises are a3 follows. 

The parties are Delhi firms. On 20th 
October 1923, the plaiutiffs bought from 
the defendants one bale of dhoties of a 
certain description, and pud Rupees 
1.237-8-0 to the defendants. The plain¬ 
tiffs had already received an order from 
Moradabad firm for a bale of such dho¬ 
ties, and the plaintiffs despatched the bale 
to Moradabad on 22nd October 19-8. The 
Moradabad firm opened the bale on 23th 
October 1923 and on 30th October 1923 
intimated to the plaintiffs by telegram 
that the bale was infested with white 
ants. The plaintiffs alleged that they 
communicated this circumstance orally 
to the defendants on some occasion, but 
they did not give formal notice to the 
defendants until 14th November 1923, 
when by a lawyer's letter they claimed 
refund of the price, on return of the bale, 
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Rg. 100 as incidental expenses (harijana) plaintiffs, as I have said, on 21st Octo- 


anil interest on the amount paid. The 
defendants replied to the notice on 23rd 
November 1928 through a pleader, Mr. 
Tara Chand, saying that they had them¬ 
selves bought the bale from another firm 
whom they would inform. Then on 18th 
December 1928, the plaintiffs instituted 
the present suit claiming in all the sum 
of Bs. 1,402-4-6. 

Several issues were framed by the trial 
Court, which decided only the fifth and, 
finding that issue against the plaintiffs 
dismissed their suit with costs. The issue 
in question was ' Can the plaintiffs not 
maintain the suit, and why?” , The case 
was taken on appeal to the Court of the 
Distriot Judge, whose dismissal of the 
appeal has led to the plaintiffs institut¬ 
ing this second appeal in this Court. 

It is common ground between the par¬ 
ities that the plaintiffs resold the goods, 
|haviDg taken delivery on 21st October, 
land despatched them to Moradabad on 
•22nd October. The case for the defen¬ 
dants is therefore that the plaintiffs had 
aocopted the bale of dhoties. Mr. Jagan 
Nath Aggarwal has however contended 
that resale by a buyer is not necessarily 
proof of acceptance or an act of owner¬ 
ship. He has referred us to S. 42, Sale 
of Goods Act, 1930, but that section ma¬ 
nifestly is against him, nor can he derive 
any advantage from the principle laid 
down in Morton v. Tibbett (l) or in Peer 
MahomedBowlherv. Dalooram Jayanara- 
Van (2). It is dear that the plaintiffs had 
time to examine the goods and accepted 
them by sending them to Moradabad. 
|They cannot therefore claim a refund of 
the price. 

So far as damages are concerned, the 
learned Distriot Judge held that the 
plaintiffs oould not claim more than Rs. 
100 whioh was all that they prayed for 
in the suit, and that, by .reason of 
the last paragraph of S. 118, Contract 
Act, the plaintiffs, if they intended to 
olaim compensation, should have given 
notioe of their intention to do so within 
a reasonable time after discovering the 
breach of warranty, whereas in faot they 
waited for 24 days. Nowit is well settled 
that a reasonable time for examining 
goods is a question of faot depending on 
the circumstances of each case. In the 
oase before us the goods reached the 


ber. Their buyer sent them intimation 
on 30th October, and even after that the 
plaintiff delayed for another fortnight. 
The plaintiffs were responsible for not 
discovering the alleged breach of war¬ 
ranty earlier and in view of their pro¬ 
longed failure to give notice I would hold 
that their claim for damages must fail. 
The result is that their appeal is dis¬ 
missed with costs. 

Coldstream, J.—I agree. 

b.v./r.k. Appeal dismissed. 


1 


81 R. R. 636. 

2) [1918] 47 I. 0. 655. 
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Bhide and Currie, JJ. 

Mohammad Shrif and others Appel- 
lants. 

v. 

Union Bank , Ltd . and others Respon¬ 
dents. 

First Appeal No. 1G2S of 1928, Deci¬ 
ded on 19th May 1931, against deoreo 
of Senior Sub-Judge, Hoshiarpur, D/- 
10th May 1928. 

Co-operative Societies Act (1912), S. 43 
(1)—Rules under S. 43 (1) providing that dis¬ 
putes touching business of Society end mem¬ 
bers to be referred to Registrar—Sums of de¬ 
posits found to have been embezzled by de¬ 
ceased Secretary who was not a member— 
Award of Registrar for the amount embezzled 
against his heirs held not valid. 

On the death of A , the Secretary of a Co-ope¬ 
rative Credit Union, it was found that he had 
embezzled money from deposits paid by depo¬ 
sitors. The Committee passed a resolution that 
it was proved that the amount had been embez¬ 
zled and the sums were ordered to be ontered in 
tho Bank’s registers. The dispute was to be sub¬ 
mitted to the Registrar who was asked to take 
proceedings against A's heirs. The Deputy 
Registrar treated tho resolution as roforonoo 
to arbitration and gave an award for the whole 
amount against A's heirs. The name of A did 
not appear as a member of the Union. Tho 
rulos made under S. 43 (l) provided that dis¬ 
putes touohing business of Society between 
members were to be referred to the Registrar. 

Held: that tho award of tho Deputy Registrar 
was invalid and of no effeot against A's heirs 
as the submission of the disputo to Registrar 
for decision was not within the rules framed 
under tho Act. [P 64 0 2] 

Badri Das , and Shiv Charan Dass — 
for Appellants. 

J. N. Aggarwal , S. K. Ahmad and Asa 
Ram Aggarwal —for Respondents. 

Judgment.—Barkat Ali, the father of 
the minor plaintiff-appellants, was the 
paid Secretary of the Kandhala Sheikhan 
Co-operative Credit Union. After hia 
death it was found that he had embez- 
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izled a considerable amount paid in by 
depositor;. After some iniuiries hid been 
made the Committee of the Co-operative 
Credit Union pissed a resolution on 1st 
July 1925 to the effect that it was proved 
that the deceased Birkit Ali Khan hid 
received certain sums detailed and had 
not entered them in the registers of the 
Union. These sums amounting to Rupees 
17,425, principal, and 1,116-7-6 on ac. 
count of interest, were to be entered in 
the Bank's registers. The dispute was 
to bo submitted to the Registrar who 
was asked to take proceedings against 
the minor sons of the deceased, their 
mother and another widow of Barkat 
Ali Khan, "heirs of the deceased." The 
Deputy Registrar, Khan Saheb Birkat 
Ali Khan, was present. The resolution 
was treated as a reference to arbitration 
and the Deputy Registrar gave an award 
for the whoie amount, Rs. 16,571-7-6, car¬ 
rying interest atS percent per annum on 
the principal snm against the minors and 
widow. Steps were taken to execute the 
award. 

The plaintitJ3-appellants then brought 
tho present suit for a declaration that 
the decree pissed by the Registrar, Co¬ 
operative Societies, was le:ally void and 
ineffectual and amounted to a nullity. 

The principal ground taken was that 
the arbitration had been irregularly 
conducted and was not binding on the 
minors. When examined before issne3 
the plaintiffs’ counsel stated that their 
father was a member of the Dnion Bank. 
This admission has led to a lot of 
trouble. Counsel after the conclusion of 
arguments put in a petition to the effect 
that this admission was wrong. The 
lower Court however held the plaintiffs 
to it. The suit wa3 dismissed and the 
plaintiffs havo preferred the present ap¬ 
peal. 

Tho principal ground taken in appeal 
is that the plaintiffs-appellants were not 
subject to the jurisdiction of the Re¬ 
gistrar as their father was not a member 
of the Co-operative Union. From the 
model rules for Union Societies it ap¬ 
peared that individuals could not be 
members of a Society, and after some 
delay it was ascertained that the name 
of the minor-plaintiffs father did not ap¬ 
pear as a member in tho register of the 
Kandhala Sheikhan Co-operative Credit 
Union. The rales made under S. 43 (1), 
Co-operative Societies Act, provide that 


any dispute touching the business of a 
Society between members or past mem¬ 
bers of the Society or persons claiming 
through a member or past memfcor or 
between a member or past member or 
parsons so claiming and the Committee or 
any officer shall be referred to the Re¬ 
gistrar fer decision or, if he so directs, to 
arbitration. Obviously the portion re¬ 
ferring to members cannot apply as the 
deceased Birkat Ali was not a member 
of the Society. 

An attempt has been made to argue 
that the dispute was one between the 
members of the Union and the deceased 
as an officer of the Union. This con¬ 
tention however cannot be accepted. 
The resolution of the Committee of the 
Union clearly shows that the Union ac¬ 
cepted liability for the members, de¬ 
posits which bad been embezzled by the 
Secretary, their servant. The dispute was 
thus narrowed down to one between tho 
Committee and it; officer which could not 
be referred to the Registrar for decision 
under these rules. In any case there is 
no provision by which the heirs of a de¬ 
ceased officer can be brought within thej 
scope of these rules. The submission ofi 
the dispute to the Registrar for decision) 
and his award were therefore not with-, 
in the scope of the rnlos framed underj 
the Act. Admittedly thoro wa3 no agree-j 
meat on behalf of the minors to refer the 
dispute to arbitration. The award of thej 
Deputy Registrar was therefore invalid 
and of no effect as against the minors. 
Their suit for a declaration to that effect 
should therefore have been decreed. 

Wo accept the appeal and decree the 
plaintiffs-appellants’ suit, and in the cir¬ 
cumstances of the case wo leavo the 
parties to hear their own costs through. 


out. 

r.M./r.K. 


Appeal allowed. 
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Broadway and Ardul Qadir, JJ. 
Gajindar Singh — Plaintiff — Appel- 


Ghhajju and a nother —Defendants 
Respondents. 

Sacond App9al No. 1272 of 1927, Da- 
cidedon 2nd July 1931. against decree 
of Dist. Judge, Ambala. D/- 15th Febru- 
ary 1927. 
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Civil P. C. (1908!, S. 100 —Question of fact 
—Important document relating to it not con¬ 
sidered by lower Court—It can be taken up 
in second appeal. 

Where the lower Court leavoa out an impor¬ 
tant pioco of documentary ovidoaco relating to 
a question of fact, tho finding of the lower Court 
on that point is vitiated and such question of 
fa'-t is open to examination in second appeal. 

[P 55 C 2] 

Shamiir Ghand an.l Q'lbul Chand for 
respondents. 

Broadway, J.—The property to which 
the litigation relates belonged to one 
Hazari, a .Tat of Mauza Kesari, in the 
Ambala District. He died without issue 
and his widow Mt. Mangli oamo into 
possession of it. She left a will be¬ 
queathing the said property, consisting 
of land and a house, to her sister's son, 
Chhajju. On her death c.ie Gajindar 
Singh, alleging that he was a collateral 
of th9 deceased Hazari, instituted a suit 
for possession of the property on the 
ground that Mt. Mangli was nob em¬ 
powered to alienate it in favour of 
Chhajiu. Chhajju who was a minor con¬ 
tested the claim through his unde and 
pleaded (L) that Gajindar Singh was not 
the collateral of Hazari and (2) that Mt. 
Mangli had adopted him in accordance 
with instructions givon to her by her 
husband Hazari. 

Tho trial Court found the adoption 
not proved. It.also found on the docu¬ 
mentary and oral evidenco that Gajindar 
Singh had established that he was a col¬ 
lateral of tho deceased Hazari and dec¬ 
reed Gajindar Singh’s suit. Chhajju then 
preferred an appeal to the District Court. 
Before tho loarnel District Judge the 
question of adoption was given up, or at 
any rate not pressed, and the appeal was 
fought out on the sole question as to 
whether Gajindar Singh had established 
his relationship with the deceased 
Hazari. After a consideration of the 
documentary evidence on tho record the 
learned Diatriot Judge oamo to the con¬ 
clusion that he was “ not satisfied " that 
Gajindar Singh " had established beyond 
any doubt whatever ” his collateral re¬ 
lationship with Hazari. The appeal was 
accordingly accepted and the suit dis. 
missed with costs throughout. 

Against this decree Gajindar Singh 
has preferred this second appeal and be¬ 
fore ua the only question for decision is 
as to whether the appellant has estab- 
lished-hU relationship with Hazari. It 
has been urged that this is a question of 
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fact and on tho finding of the learned 
District Judge against the appellant the 
matter is concluded. It is clear that the] 
question is a question of fact and wo 
would be bound by the finding of the: 
learned District Judge bub for the fact 
that that finding is vitiated owing to the 
learned District Judge having ignored 
and left out of consideration a very im-i 
portant piece of documentary evidence, 
namely, a mortgage dead dated 21tb 
May 1902. With regard to this docn-' 
mant*the learned District Judge says as 
follows: 

“ Ralianco was also placed on a mortgage 
deed dated 21th May 1902, said to have beop 
executed by Gijiodar Singb the plaintiff, Nathu 
his brother and Hazari the deceased jointly but 
this deod has not beeu proved aud the fact that 
it is on somo “ connected ” record does not 
make it admissible in evidence.” 

From this remark it is obvious that in 
ooming to his finding the learned Dis¬ 
trict Judge left out of consideration this 
important piece of evidence. On a re¬ 
ference to the record we find that this 
document was duly exhibited. It is true 
that it was originally on tho connootod 
record and it is obvious that the learned 
trial Court intended to bring tho whole of 
this document on to this record. Through 
some error only the latter portion of it 
was actually placed on this record. The 
connected record is however in Court 
and a reference to it shows that the 
opening portion of this mortgage deed is 
on that record. In these circumstances 
this question is open to us for examina¬ 
tion. 

A reference to the evidence on tho re¬ 
cord shows that the plaintiff propounded 
a pedigree table showing that he was 
descended from one Gainda Singh while 
Hazari was descended from one Sada 
Nand and that Gainda Singh and Sada 
Naud were the sons of Bhag Singh. In 
other pedigroe tables which were drawn 
up in connexion with certain mutations, 
in which Gajindar Singh’s branch of the 
family were not concerned, the pedigree 
table begins with Sada Nand without 
showing whose son he was. There is 
however a very important piece of evi- 
dence which the learned District Judge, 
though considering it of great import¬ 
ance, failed to aooepb on thegronnd that 
it was nob supported by any " settle¬ 
ment pedigroe table." This document is 
Ex. P/3, a reoeipt for the payment of 
certain mortgage money, whioh owas 
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i^a'Je in l s 75 A. D. In this receipt Sada 
Xand and Gainda Singh are shown as 
tl.e sons of Rhag Singh. This document 
is more than 30 ye\rs of age and has ob¬ 
viously come from proper custody. Its 
genuineness therefore may safely be pre¬ 
sumed and in my judgment that docu¬ 
ment very substantially supports the pe¬ 
digree table propounded by Gajindar 
Singh already referred to. This evidence 
taken in conjunction with the mortgage 
dead of 21th May 1902, by which Hazari, 
Gajindar Singh and Gajindar Singhs 
brother Nathu mortgaged a house jointly 
leaves in my mind no doubt at all that 
Gajindar Singh's allegation that he and 
Hazari were both descended from Bbag 
Singh is correct. 

I would therefore accept this appeal, 
set aside the judgment and decroe of the 
lower appellate Court and restore the 
decree of the trial Court. The appellant 
will be ontitled to his costs throughout. 

Abdu! Qadir, J.— I concur. 

V.B./R.K. Appeal allowed. 

A I. R. 1S32 Lahore 56(1) 

Broadway and Johnstone, JJ. 

Amrit Lai —PlaintitY—Petitioner. 

v. 

Behari Lai and others —Defendants— 

Respondents. 


v. Hakumat Rai 1S32 

over Rs. 10,000 f before the certificate can 
be granted it is necessary to hold that 
some substantial question of law is in¬ 
volved. 

Mr. Ajit Parshad for the applicant has 
contended that, inasmuch as the deci¬ 
sion of this suit proceeded on a question 
of law, this question should be regarded 
as a substantial one. He appeared to 
define substantial ’ as "important,' but 
was unable to cite any authority in sup-, 
port of his view. It has beeu held on 
more than one occasion that a substan¬ 
tial question of law is one on which there 
may be a dilTerence of opinion. The 
question of law involved in this case was 
not seriously disputed and, as far as I 
understand Mr. A jit Parsbad's arguments, 
is not seriously disputed. What is com¬ 
plained of is the application of the law 
to tli3 facts of the present case. That I 
am unable to regard as complying with 
the requirements of S. 110. As I am 
unable to see that any substantial ques¬ 
tion of law is involved I would dismiss 
this application with costs. 

Johnstone, J.— I agree. 

P.N./R.K. Application dismissed. 

A. I. R. 1932 Lahore 56 (2) 
Biiide, J. 

Gurdit Singh and another —Appellants. 


Civil Misc. Potu. No. 329 of 1930, De¬ 
cided on 20th March 1931, for leave to 
appeal to His Majesty in Council, against 
decision uf Broadway and Johnstone, JJ., 
in First Appeal No. 1702 of 1925, D/- 
19th February 1930, 

Civil P. C. (1008), S. 110—Substantial ques¬ 
tion of law—Meaning explained. 

Substantial question of law is oue on which 
there may be difference of opinion. Where there 
is no dispute as regards the question of law in¬ 
volved, but what is complained of is the applica¬ 
tion of the law to the facts of the case, that is 
not complying with the requirements of S. 110. 

[P 5G C 2] 

Ajit Parshad —for Petitioner. 

•/. Bhandari and Asa Ravi —for 
Respondents. 

Broadway, J. —This is an application 
under Ss. 109 and 110 and O. 45, R. 3, 
Civil P. C., for leave to appeal to His 
Majesty in Council from a judgment of 
this Court delivered on 19th February 
1930. The jurisdictional value of the 
suit was over three lacs. The suit itself 
was for a declaration in the trial Court, 
and, although the value of the suit is 


v. 

Hakumat Rai and others — Respon¬ 
dents. 

Second Appeal No. 1198 of 1930, De¬ 
cided on 3rd July 1931, against decree 
of Dist. Judge, Gurdaspur, D/- 1st April 
1930. 

(a) Civil P. C. (1908), S. 100-Finding that 
equity of redemption when sold to mortgagee 
extinguishes mortgage is point of law and 
can be agitated in second appeal. 

The finding by the lower appellate Court, 
raising a legal presumption that when equity 
ot redemption is sold in favour cf a mortgagee 
his inortgago is extinguished is a matter which 
can be agitated in second appeal, it being a 
finding relating to a question of law. [P 57 C 1] 

(b) Transfer of Property Act (1882), S. 101 
—Property mortgaged twice — Prior mort¬ 
gagee buying it in execution of money decree 
—Court ordering it to be sold subject to both 
incumbrances — Sale certificate mentioning 
only subsequent incumbrance—This omission 
merely cannot raise presumption that prior 
mortgagee gave up his charge on suit pro- 
perty. 

Where a property had been mortgaged twice 
and whore the prior mortgagee purchased it in 
execution of a uiouoy decree daring tho execu¬ 
tion proceedings of which decree, the prior 
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mortgagee had asked the Court to sell tbe pro¬ 
perty subject to his charge, whereon the Court 
had passed orders for selling it sublet to both 
the incumbrances, but where tne sale proclama¬ 
tion and the sale certificate had accidental)- 
omitted to mention the charge of the prior mort¬ 
gagee, merely such omission in the sole pro¬ 
clamation and the sale certificate cannot raise 
a presumption that the prior mortgagee gave 
ud bis charge over the suit property : A. I. R. 
1921 All. 113, Ref. [P & C 2] 

Jai Gopal Sethi —for Appellants. 

Nawal Kishore and Hem Raj Mahajan 
—for Respondents. 

Judgment. — This was a suit for 
recovery of Rs. 1,000 on the basis of a 
mortgage said to have been executed by 
Lai Singh and Wasawa Singh in favour 
of the plaintiff Sita Ram. Arur Singh, 
defendant 3, claimed a prior mortgage 
with respect to the same property, hut 
his claim was not allowed by the trial 
Court, and a decree was passed iD favour 
of the plaintiff for Rs. 725 ; and it was 
directed that if the amount was not paid 
within three months the same would be 
realized by the sale of the mortgaged pro- 
perty. Arur Singh appealed to the Dis¬ 
trict Judge, but the appeal was dismissed, 
and he has now preferred a second appeal 
to this Court. 

A preliminary objection was raised that 
the finding of the learned District Judge 
to the effeot that Arur Singh had not 
kept alive his mortgage when he pur¬ 
chased the mortgaged property in execu¬ 
tion of his decree is a finding of fact and 
therefore no second appeal lies. It would 
’ appear from the judgment of the learned 
Distriot Judge that ho has raised a legal 
presumption that when the equity of re¬ 
demption is sold in favour of a mortgagee 
his mortgage is extinguished. This is a 
matter which, in my opinion, can be 
agitated in seoond appeal. I therefore 
hold that the appeal is competent. 

Coming to the facts of the case, it 
appears that the property in dispute was 
purchased by Arur Singh in eseoutioD of 
a money deoree. The sale certificate 
shows that the inoumbrance in favour of 
the present plaintiff was mentioned 
therein, but no mention was made of any 
inoumbranoe in favour of Arur Singh 
himself. It was therefore contended on 
behalf of the plaintiff in the Courts be¬ 
low that Arur Singh had not kept alive 
his mortgage charge on the property. 
On behalf of the appellant it is however 
pointed out that in the course of the 
execution proceedings Arur Singh made 


a statement to the effect that the equity 
of redemption be sold subject to his own 
mortgage charge as well as the mortgage 
charge in favour of the present plaintiff. 
This was agreed to by the present plain¬ 
tiff and the Court accordingly directed 
that the property should be sold subject 
to the mortgage charges (see the order 
of 25th January 1926 in execution pro¬ 
ceedings). It appears that Arur Singh 
did not care subsequently to see that his 
own mortgage charge was mentioned inj 
the proclamation of sale and in the sale 
certificate. But this fact alone cannot 
in my opinion be held to be sufficient 
to show that he gave up that charge : 
cf. in this connexion Ram Sarup v. 
Bharat Singh (1). In execution proceed¬ 
ings only the right, title and interest cf 
the judgment-debtor can be sold and 
from the statement made by Arur Singh, 
on 25th January 1926, it U perfectly 
clear that it was within the knowledge 
of the present plaintiff that Arur Singh 
intended to keep his charge alive, and 
that the judgment-debtor's interest in 
the property was sold subject to that 
charge. 

I accordingly hold that the mortgaged 
property should be sold subject to the 
inoumbrance in favour of Arur Singh. 

I accept the appeal and direct the 
decree to be modified accordingly. The 
appellant will get his costs throughout. 

b.v./r.k. Appeal allowed. 

(1) A.I.R. 1921 All. 113=04 1. C. 705=43 
All. 703 (709-10). 
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Bhide, J. 

Hira Singh —Defendent—Appellant. 

v. 

Udha Ram and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 824 of 193CT fc Deoi- 
ded on 2nd April 1931, from deoree of 
Dist. Judge, Hoshiarpur, D/- 10th Feb¬ 
ruary 1930. 

(a) Custom (Punjab) — Alienation — Brah¬ 
mins of Pandori Mehtwan in Hoshiarpur are 
governed by Hindu law and not by custom. 

, Tk° Brahmins of Pandori Mehtwan, a village 
in the Hosh'arpur Tahsil of the Hoshiarpur 
District aro governed by Hindu law and not 

by agrioultunl custom in matters ol alienation 
of ancestral property. (p 69 q ^ 2 ] 

(b) Custom (Punjab)— Application—Brah¬ 
mins—Presumption is that they are governed 
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by Hindu law—Best evidence rebutting pre¬ 
sumption considered. 

Initial presumption in tbc cases of Brahmins 
is that they arc governed by Hindu law, and 
neither the fact that they pre declared to bo an 
"agricultural tribe” nor that family or tribe 
has departed from tbo personal law in one res¬ 
pect or the absence of instances in which Hindu 
law was followed, rebuts the presumption. Best 
evidence in such cases to determine that they 
arc governed by Customary law and not by 
Hindu law consists of actual instances in which 
alleged custom has been rocognizod : 5 P. R. 
1017 ; .4. I. R. 19*23 Lah. 501 and 91 P. R. 1907. 
Ref. [P 5S C 2 ; P 59 C 1. 2] 

Fakir Chand —for Appellant. 

N. C. Pandit —for Respondents. 

Bhide, J. —This second appeal arises 
out of a declaratory suit to challenge an 
'alienation of ancestral land. The par¬ 
ties are Brahmins of Pandori Mehtwan, 
a village in the Hoshiarpur Tahsil of the 
Hoshiarpur District. The main point for 
decision in the case was whether the par¬ 
ties were governed by Hindu law or 
customary law. The trial Court held that 
the parties were governed by custom and 
this finding was affirmed by the learned 
District Judge on appeal. The defendant 
has preferred a second appeal from this 
decision supported by a certificate granted 
by the learned District Judge on the 
question of custom. 

The material findings of the learned 
District Judge on the question of custom 
are as follows : 

(1) The village whore the parties reside 
is owned by Rajputs, but the Brahmin 
proprietors own about l-8th of land in 
the village and have also a share in the 
shamilat. 

(2) The Brahmin proprietors are all 
descended from one Kisken Chand, who 
is ton generations removed from the 
vendor and it is not unlikely that ho 
settled with the original founders of the 

village. . - , 

(3) The Brahmins cultivate their land 

in person. 

(4) There are two decided cases in 
which Brahmins of the village succeeded 
in saving ancestral property from attach¬ 
ment on tbo authority of Jagdip Singh 

v. Narain Singh (i). 

(5) In the adjoining Una Tahsil of the 
Hoshiarpur District Brahmins have been 
declared as members of an agricultural 

tribe. 

(G) The Brahmins live mainly on agri¬ 
culture though it does not appear th at 

(1) [1913] 4 P.R. 1913=15 I.C. SGG (F.3.). 


they have altogether given up priestly 
functions. 

[7) There were no instances showing 
that the rules of Hiudu law were being 
followed by th9 parties. 

The learned counsel for the appellant 
has contended that the abovo findings are 
not sufficient to establish that the parties 
are governed by agricultural custom. In 
support of this contention ho has re¬ 
lied chiefiy on Tulsi Ram v. Nathu (2), 
Brij Lai v. Sarja Nand (3), Salig 
Ram v. Badlnva (4), Khazan Chand v. 
Paras Ram{ 5) and Sidhrami v. Kharku 
(G). The learned counsel for the respon¬ 
dents has on the other hand, referred to 
Kalian Singh v. Gauhar (7), Ram Chand 
v. Thakar Das (8). Nanak Chand v. 
Basheshar Nath (9), Dulo v. Uohlu (10) 
Bishen Das v. Ram Dhan (11) and Jai 
Ram v. Sardar Singh (12), in support of 
tho learned District Judge’s decision. I 
have carefully considered these rulings 
and havo come to the conclusion that the 
contention of the learned counsel for the| 
appellants should prevail. It is beyoud 
dispute that tho initial presumption in| 
the case of Brahmins is that they are 
governed by Hiudu law and the point for 
decision is whether this presumption has 
been rebutted in the circumstances of 
this case. Some of the findings ooumeva- 
teJ by the learned District Judge in sup- 1 
port of his conclusion, do not seem to 

f • * 1* ^ 'PL A /rt rtf f 


be of any significant. Tho fact, that 
Brahmins of tho Uoa Tahsil have been . 
declared to be an “agricultural tribe 
cannot for instance bo of any help in 
deciding whether tho parties to this case, 
who belong to a village long way olT in 
the Hoshiarpur Tahsil. follow custom orj 
Hindu law. Nor can tho absence of in¬ 
stances in • which Hindu law was fol- 

(2) [1917] 5 P.R. 1917=39 1.0. 93. 

(3) [1911] 9 I.C. S'29. 

(4) A.I.R. 1923 Lah. 501=73 I.C. 759—4 Lah. 
°54 

(5) A I.R. 1925 Lah. 646=90 I.C. 1015=6 Lah. 

(6) AJ.R. 1927 Lah. 36=99 I.C. 948=7 Lah. 
555. 

(7) [1892] 90 P.R. 1892. ... 

(8) [1907] 91 P.R. 1907=29 P.L.R. 1909-12$ 

(9) [1903]VP.R. 1908=16 P.W.R. 1908=94 

(10) [19oS' 87 9 °P.R. 1909=131 P.L.R. 1909=3 
I c 593=105 P.W.R. 1909. 

(11) [iOiO] 63 P.R. 1910=7 l.G. 4S3-1H 

(12) AK'wu Lah. 302=23 P.R- 1914=195 
P.L.R. 1914=26 I.C. 512. 
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lowed, prejudice the defendant's case. It 
was for the plaintiffs to prove in the 
first instanoo that custom has superseded 
Hindu law and then the burden might 
have been shifted to the defendant ; but 
it seoms to me that the evidence produced 
by the plaintiffs is not sufficient to shift 
the onus. In the present case, it appears 
from the evidence that there are only 
four Brahman families in the villago. 
There is no definite information available 
as to whether Kishen Chand, their com¬ 
mon ancestor, settled with the founders 
and how he acquired the land. But it i9 
clear, they form only a small portion of 
the villago population and do not con¬ 
stitute any recognized subdivision thereof 
such as a patti or thulla. They have 
admittedly no representative amongst the 
village lambaraars and the probability is 
that these Brahmins only settled in the 
village to administer to the religious 
wants of the Rajput proprietors. The 
learned District Judge has himself found 
that they have not altogether given up 
priestly functions even now and that they 
wear the sacred thread and minister to 
the religious needs of the Rajputs. The 
learned counsel for the respondents has 
laid some stress on Ram Chand v.Thakar 
Das (7), as an analogous case, but it ap¬ 
pears from the judgment in that case that 
the Brahmins were parties to tbo Wajib- 
ularz and agreed to the same conditions 
as the Jats as to the alienation of lands 
and as to the nonsuccession of daughters. 

There is no evidence of this character in 
|the present case. In these oiroamstances 
the mere fact that the Brahmins have 
lived from some generations in an agri¬ 
cultural village and that many of them 
cultivate land themselves is not in my 
opinion sufficient to rebut the initial 
presumption in favour of Hindu law. 
The oase seems to me to be more analogous 
to Tulsi Ram v. Naihu (2), relied upon 
by the learned oounsel for the appellants. 
The best evidence of oustom in such oases 
consists of aotual instances in whioh the 
alleged custom has beon recognized, but 
thi9 evidence is lacking in the present 
case. The learned District Judge has 
referred to two instances in whioh objec¬ 
tion was successfully made to the attach¬ 
ment of ancestral land in execution pro¬ 
ceedings. I doubt if these instances could 
be considered to be of muoh value. In 
the first oase the claim was only for 
Rs. 54 and the creditor may not have 


thought it worthwhile to possess it. iu 
the second the decision in the first case 
was merely followed. These instances 
are moreover not exactly in point, the 
custom alleged therein being different to 
the one now in dispute. It has been heldl 
in Brij Lai v. Sarja Nand (3) that the) 
more fact that a family or tribe has de¬ 
parted from the personal law in ooe res¬ 
pect does not necessarily lead to the con¬ 
clusion that it has adopted custom in all 
other respects. In that case it was found 
that the Brahmins owned almost the 
whole of the village, that they depended 
mainly on agriculture for their livelihood 
and that daughters were excluded from 
succession to the estate of their fathers 
but, in spite of these facts, the initial 
presumption in favour of Hindu law was 
held to prevail. 

In my opinion the plaintiffs have failed 
to establish that the parties are governed 
by agricultural custom in matters of 
alienation of ancestral property. 

I therefore accept this appeal and dis¬ 
miss the plaintiffs’ suit, hut in view of 
all the circumstances leave the parties to 
hear their costs throughout. 

v.b./r.k. Appeal accepted. 

A. I. R. 1932 Lahore 59 

Jai Lal, J. 

Municipal Committee, Delhi —Defen¬ 
dant—Appellant. 

v. 

Tirklia Ram and another —Plaintiffs— 
Respondents. 

Second Appeal No. 1380 of 1930, Deci¬ 
ded on 2nd April 1931, against deoree of 
Dist. Judge, Delhi, D/- 23rd April 1930. 

(a) Punjab Municipal Act (1911), S. 193 — 
Word "absolutely" does not qualify “refuse to 
sanction." 

Tho word "absolutely" is used as nlteroa- 
tivo to "subjoot to suoh modification." It does 
not imply that the Municipal Committee has 
the unrestriotod power to rofuao to aanotion a 
buildiog, or that it is not bound to discloso its 
reasons lor such refusal. Moreover tho word 
“absolutely" docs not qualify "refuse to sa.ie- 
tion,’ but it govorns tho power of the Committee 
to sanotion the building. [p GO 0 2 ] 

(b) Punjab Municipal Act (1911), S. 193 — 
Committee can refute permission to build in 
case of dispute at to title to land between 
Committee and applicant. 

Tho concluding portion of S. 193 entitles the 
Committee to refuse permission to build if thore 
be any diaputo between the Committee and the 
applicant as to the title to the land. (P 60 0 1,2] 
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(c) Punjab Municipal Act (1911), S. 193- 
Refusal of sanction to build if ultra vires or 
arbitrary or capricious civil Court can give re¬ 
lief to person aggrieved. 

Although a civil Court is not ordinarily en¬ 
titled to decide the question of sufficiency or 
otherwise of the reasons given by the Municipal 
Committee for refusing sanction to build it is 
entitled to see whether the reasous for which 
sanction has been refused are not ultra vires cr 
are net arbitrary or capricious; and if a Com¬ 
mittee acts ultra vires or arbitrarily or capri¬ 
ciously in refusing sanction a civil Court is 
competent to give relief to the persou aggrieved 
against its action. [P GO C 2] 

M. C. Mahajan —for Appellant. 

-V awal Kishore —for Respondents. 

Judgment. — The respondent Tirkha 
Ram and another made an application 
to the Municipal Committee, Delhi, for 
permission to build on a site which they 
claimed to belong to them. Sanction 
was refused by the Committee on the 
ground that (a) the site belonged to it 
and vb) that a sanitary scheme was to bo 
prepared and no building would be per¬ 
mitted in the locality except in accor¬ 
dance with that scheme. These grounds 
were not mentioned in the resolution re¬ 


entitles the Committee to refuse permis- 
sion if there be any dispute between the 
Committee and the applicant as to the 
title to the land. The District Judge 
having found that there could be no dis¬ 
pute between the Committee and the 
applicants as to title was justified in 
directing the Committee to consider the 
application to build on its merits. 

The other objection taken by the learn¬ 
ed counsel is that the Committee has 
absolute power to grant or to refuse sanc¬ 
tion and that a Court is not entitled to 
inquire, and the Committee is not bound 
to give any reasons for its refusal. I 
am unable to agree with this contention. 
It may be that the Committee is not 
bound to record any reasons in the re¬ 
solution refusing sanction but in order 
to avoid litigation it would be well ad¬ 
vised to communicate such reasons to 
the applicants. In any case if the matter 
goes to the Court the Committee is bound 
to disclose the reasons. It i3 true that 
a Court is not ordinarily entitled to de¬ 
cide the question of sufficiency or other- 


fusing sanction, but ultimately it trans¬ 
pired that they were the grounds on which 
the sanction was refused. The respondent 
consequently instituted a suit against the 
Committee for declaration of title and 
an injunction. 

The District Judge has found that the 
site belonged to the respondents, and 
that the action of the Committee refus¬ 
ing sanction on the ground that the loca¬ 
lity wa? insanitary and that before sanc¬ 
tion could be given to the applicants a 
scheme must be prepared, was ultra vires. 
The Municipal Committee has attacked 
both these grounds on this second ap¬ 
peal. 

It is contended that the finding of the 
District Judge that the site doe9 not be¬ 
long to the Municipal Committee is not 
sufficient for the purposes of this case but 
what the learned District Judge has 
found is that the title-deeds produced by 
Tirkha Ram and others coupled with the 
fact that on a previous occasion the 
Municipal Committee had sanctioned a 
building on this site, clearly established 
a title of the applicants as against the 
Municipal Committee. 

In my opinion having regard to the con¬ 
cluding portion of S. 193, Municipal Act, 
this finding of the District Judge was 
sufficient to decide the question of title 
in this case. That portion of the section 


wise of the reasons given by the Com¬ 
mittee but it is entitled to see whether 
the reasons for which sanction has been 
refused are not ultra vires or are not 
arbitrary or capricious. It is well es¬ 
tablished that, if a Committee acts ultra 
vires or arbitrarily or capriciously in re¬ 
fusing sanction, a civil Court is com- 
potent to give relief to the persons ag¬ 
grieved against its action. If the con¬ 
tention of the learned counsel is correct 
that the Committee need not disclose its 
reasons in Court then the powers of the 


3 ourt mentioned above become nugatory, 
[n my opinion therefore the Committee 
9 bound to disclose, at any rate iu Court, 
;ho reasons for refusing sanction. 

The learned Counsel reliad upon the 
wording of S. 193 which is that within 
two months after the receipt of the ap¬ 
plication for sanction, the Committee 
may refuse to sanction the building or 
may sanction it either absolutely or sub- 
ject to such modification as it may deem 
fit. The word ‘ absolutely" in my op¬ 
inion, is used as alternative to subject 
to such modification.” It does not imply 
that the Municipal Committee has tbe 
unrestricted power to refuse to sanction 
a building, or that it is not bound to dis-. 
close its reasons for such refusal. More¬ 
over. tbe word 'absolutely foes no 
qualify ‘‘refuse tc sanction, but it' 
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governs the power of the Committee to 
sanction the building. There is no con¬ 
tention that any scheme had been sanc¬ 
tioned by the Committee relating to the 
locality in which the site is situated 
when sanction was refused. The decree 
of the District Judge is consequently 
correct and this appeal is dismissed with 
costs. 

v.b./r.k. Appeal dismissed . 

A. I. R. 1932 Lahore 61 

Coldstream and Dalip Singh, JJ. 
Mohammad —Appellant. 

v. 

Gauhra and others —Respondents; 
Second Appeal No. 419 of 1927, Deci¬ 
ded on 7th April 1931. 

(a) Custom (Punjab)—Proof of—High Court 
ruling with reference to one district and one 
tribe does not apply to another tribe and an¬ 
other district. 

If tho question is purely one of custom an 
authority by the Lahore High Court with refe¬ 
rence to a different district aud a different tribe 
cannot ho an authority for holding that the 
same custom applies in a different district and 
to a different tribe. (p q 2 ] 

(b) Custom (Punjab) —Reversioners can 
chal enge w'dow 1 . ■i.enation of mortgagee 
rights of deceased husband. 

P UD iftb the tenure of a widow’s estate 

of m 7 llW , <l0e3 not mer 

ef a Hindu widow under Hindu law. Therefore 

iD th ° Jhelum Distri °t alio- 
P 3 ^ l }.\' “o/tgageo r.ghts of her deceased him- 
oand without necessity and consideration tho 
reversioners of tho decoased can challenge such 
alienation: 69 P. R. i 009 . 58 p / 1S , 9 . 

'/a fp r n 

held unneceeinry’ 1 ’ ^ "hLuJ 
The lower Court hold wholly relvi™ „ 

Jalaluddin—ior Appellant. P 62 ° 1J 

Dalln C- m u 7 T £0l ‘ R08 P°ndent 9 . 
bv the? Sin ? h ’ J '~ A 8uifc was brought 
•M a h b f? rSI0nary h9ir8 of the deceased 
Mahmud to set aside an alienation 0 f 

mortgagee rights in land made bv his 
widow, Mt. Raj Bhari. y h,s 

plafaM h h a e i d ^ -“X ‘™‘ C ° Urt tb “‘ ih « 

*• 

™ ‘ - a / d ‘ h, “ lh6 ‘lieMUon 

On appeal the la.rnad District Judge 
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held that the alienation was without 
consideration and necessity; hut, follow¬ 
ing Sri Ram v. Ramji Das (l), he held 
that 

“mortgagee rights are not such rights in the 
land under the Customary law as give the mort¬ 
gagee's reversionary heirs a right to contest an 
alieuitiou." 

The plaintiff has come in second ap¬ 
peal, and the first point that arises in 
tho case is whether a second appeal is 
competent without a certificate. This 
objection, which should have been takon 
as a preliminary objection, was not raised 
by the learned counsel for the respon¬ 
dents until towards the close of his argu¬ 
ment in reply to the contentions of the 
learned counsel for the appellant. It 
seems to me that the objection has no 
force. It is true of course in a sense that 
the decision of the learned District Judge 
is a decision on a question of custom, in 
that he holds that, by Customary law, 
tho reversioners have no right to chal¬ 
lenge an alienation of mortgagee rights 
by a widow. On the other hand, there 
is no evidence at all led by either party 
in tho suit on this point, and the decision 
is based wholly on a ruling of this Court 
where again the decision was arrived at 
noton a consideration of the evidence but 
on a finding as to what would or should 
be the view in Customary law of an alie¬ 
nation of mortgagee rights. Now if the 
question were to be regarded as purely 
one of custom it is obvious that an 
authority by this Court with reference to 
a different district and to a different tribe 
could not possibly be an authority for 
holding that the same oustem applied in 
a different district and to a different tribe, 
ihere is no long course of deoisions over 
different tribes and distriots in the pro- 
vince which would enable a Court legally 
to draw a presumption one way or the 
other as to the right to ohallengo euoh alie- 

n a A 10 n ° D the oonfcrar y Sri Ram v. Ramji 

Phln wa9 „! x P r033l y dissented from in 
Phullo v. Mt. Dakhan (2), a Division 

Bench ruling where the Division Bench 

pproved of the vie w taken in Sant Singh 

HarT a S U\ Qh i 3) * Sundar Sin 0 )l v- 

^//^w (4) . and Sewa K™ v Dheru 
S hah (5). In t hese oases it was held that 

l. o. 949. 

Lah 273? Lah ‘ 137=63 L °’ 787=7 

j?, 53 P- R. 1899. 

ft! r,? 1 ^ 13 X - 0- 444. 

(5) [1918] 18 I. 0. 818. 
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a charge cn immovable property was it- 
self immovable property and, as such an 
alienation of it could be challenged by 

I tbe reversioners. It seems to me there- 
fore that a question of law is involved in 
the case and not a question of custom, 
namely, whether the learned District 
Judge could decide the question of custom, 
without reference to any evidence in the 
case, purely on the strength of one autho¬ 
rity which was applicable to a different 
district and a different tribe. I would 
therefore hold that the preliminary ob¬ 
jection has no force. 

The second question to decide is whe¬ 
ther the plaintiff has a right to chal¬ 
lenge the alienation in question. As stated 
before there is no evidence led on the 
point at all and the mortgage in question 
is a mortgage with possession. The ca3o 
must be therefore decided on general 
principles if any can bo found applicable. 
Now a series of rulings of this Court 
have laid it down that, ordinarily speak¬ 
ing, in the Punjab the tenure of a widow's 
estate, under Customary law, does not 
differ from that of a Hindu widow under 
Hindu law. In the absence of any evi¬ 
dence on the point therefore it would 
! seem to me that the presumption could 
bo raised, in view of this long series of de¬ 
cisions, that the tenure of the Widow in 
this case was also of the nature of a 
Hindu widow's estate. If this is so, then, 
in the case of a mortgage with possession, 
I feel no doubt that the reversioners 
would, under Hindu law, have a right to 
challenge such an alienation, and it would 
jfollow therefore that they would equally 
[have that right in the case of a widow’s 
alienation under tbo Customary law. Tho 
tenure cf a widow may not be exactly a 
life estate in tho English sense of the 
term; nonetheless it would, to a large ex¬ 
tent, correspond to a life ostate under the 
English law, and it would bo axiomatic, 
to my mind, that it is not open to a life 
owner to destroy or damage the estate 
which he does not hold as full owner to 
the detriment of tho next heir. 

I would therefore hold that the plain¬ 
tiff had a right to challenge this aliena¬ 
tion, and I would accept the appeal and 
restore the decree of the trial Court with 
costs throughout. 

Coldstream, J.— I agree. 
b.v./r.K. Appeal allowed. 
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Coldstream and Johnstone, JJ. 

Muhammad Sher and others— Defen¬ 
dants—Appellants. 


v. 

Court of Wards, Malik Dost Muham¬ 
mad Elian's Estate— Plff.—Respondent. 

Second Appeal No. 1737 of 1927, Deci¬ 
ded on 11th June 1931, from decree of 
Dist. Judge, Shahpur, at Sargcdba, D/- 
12th April 1927. 

(a) Funjab Court of Wards Act (1903), 
Ss. 9 and 16—Froviiions of S. 16 are to be 
applied strictly. 

Tbo provisions of S. 16 arc novel and of an 
exceptional kind and it is necessary to apply 
them strictly inasmuch as they limit the ordi¬ 
nary right of an owner of property to dispose of 
it as he chooses. 

lu S. 10 the words “ order mado under sub- 
S. (2), S. 5 " arc intended, and can only be read, 
to mean au order duly given effect to and com¬ 
pleted by au official notificiatiou under S. 9. 

(P 04 C 2] 

(b) Punjab Court of Wards Act (1903), 
Ss. 2 (3) and 5 (2) (d) — Order under S. 5 
(2) (d) is final. 

It is not open to a Court to question the pro¬ 
priety of an order by Government made under 
S. 5 (2) (d). Under sub-S. (3), S. 2 an order so 
made is final. [P 04 C 1] 

Murari Lai Batra and Muhammad 
Amin for G. II. Ocrtel— for Appellants. 

Barkat Ali—ior Respondent. 

Coldstream, J— On the death, some 
time in 1890, of Khan Bahadur Malik. 
Sher Khan, Tiwana of Mitha Tiwana in 
Sbahpur District, his estate was placed 
under the management of tho Court of 
Wards under the provisions of tho Tan- 

jab Laws Act 2 of 1872. It is admitted 
that the action was takon because the- 
owners of tho estate, Dost Muhammad 
Khan and Ghulam Jilani Khan, sons of 
Khan Bahadur Malik Sher Khan, were 


iors. 

n 1903 the Punjab Court of Wards 
, \va 3 passed. By this Act tbo sec- 
1S of tbo Punjab Laws Act relating to 
placing of estates under a Court of 
,rds wore repealed, but it was at tho 
io time enacted by S. 2 (l), that 

1 rules and appointments made. notifications 
orders issued, authorities and powers con¬ 
ed, farm and leases granted, rights acquired, 
tilities incurred and other things done under 
of these enactments shall, so far as m *y 
deemed to havo been respectively male, is 
3 , conferred, granted, acquired, incurred and 
o under this Act." 

[t is to be presumed that the estate 
nained under the control of the Court 
Wards as if the latter had assumed 


^932 Md. Siier v. Court of 

control of its own motion under the 
provisions of S. 6 of the Act of 1903. 

After Dost Muhammad Khan bad at¬ 
tained majority the Local Government 
in the Chief Secretary’s letter No. 5S4-S 
Revenue, dated 13th June 1910, 

directed that the estates both of Malik Dost 
Muhammad Khan aud Malik Ghulam Jilaai 
Khan bo retained under the superintendence of 
the Court of Wards for a further period of five 
rears in accordance with tho provisions of 
S. 5 (-2) (d), Punjab Act 2 of 1003.” 

The relevant portion of this subsec¬ 
tion runs : 

'• When it appears to tho Local Government 
that any laud holder is (d) ’ * incap¬ 

able of managing or unfitted to manage his 
affaire, tho Local Government may make an 
order directing that the property of such land¬ 
holder be placed under the superintendence of 
the Courl of Wards." 

This order was not however followed 
by the compulsory notification required 
by S. 9. By notification No. 233 of 23rd 
September 1915, the Court of Wards 
(the Financial Commissioner) notiGed 
that the property of Dost Muhammad 
Khan and Ghulam Jilani Khan would be 
released from its superintendence with 
effect from 1st November 1915. Tho 
notification was in compliance with the 
provisions of S. 50, Punjab Court of 
Wards Act. 

On 14th November 1916, Dost Muham¬ 
mad Khan exchanged an area of his land 
in Ghaus Mafigar village of Khusab 
Tahsil assessed at Rs. 46-4-0 with an 
area of land belonging to one Muham¬ 
mad Sher. Tho oxohaoge was duly re¬ 
corded in the land revenue records, tho 
mutation being sanctioned aftor public 
inauiry by revenue officials. 

It seems that Dost Muhammad Kban 
continued to be unfitted to manage his 
affairs and his property was again 
placed under the control of the Court of 
Wards, a regular order being passed 
under S. 5 (2) (d) by the Local Govern¬ 
ment and a notification published by the 
1'manoial Commissioner under S. 9. 

More than nine years after the ex¬ 
change the Court of Wards instituted 
the suit from which this appeal arises 
for possession of the land in Chaus 
Maggar on the grouud that the aliena- 
tion of it was void under the provisions 
of S. 16 of the Act as having been made 
without the sanction of the Local Gov¬ 
ernment. 

By this time portions of the land had 
been passed on by Muhammad Shor to 
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other persons. Those persons were 
joined with him as defendants. 

The trial Court held that the omission 
to give public notice by notification 
under S. 9 of the assumption of control 
by the Court of Wards in 1910, vitiated 
the plaintiff’s claim and dismissed the 
suit. 

The plaintiff appealed to the District 
Judge who held that all that was neces¬ 
sary to maks the alienation void accord¬ 
ing to the letter of the law in S. 16 was 
proof of an order having been made under 
S. 5 (2) (d). He found this proof in the 
Chief Secretary's letter of 13th June 
1910, and accordingly accepted the ap¬ 
peal and decreed the suit. 

Against this judgment the defendants 
have appealed. One appellant, Allah 
Bakhsh, is however dead and his repre¬ 
sentatives have not been brought on the 
record and, so far as his interest is con¬ 
cerned, the appeal abates. It is not dis¬ 
puted that the appeal of the other ap¬ 
pellants does not abate. 

For the appellants Mr. Batra argues, 
that the order of tho Local Government 
contained in its letter dated 13th Juno 
1910, was net one iu accordance with 
the law, for it was not an order placing 
the estate of Dost Muhammad Khan 
under superintendence of the Court of 
Wards. Had it been such an order, a 
notification under S. 9 was bound to fol¬ 
low. It was, he contends, an order 
changing the nature of the control from 
a control maintained by reason of the 
ward’s minority to ouo maintained by 
reason of the owner's wasteful extra¬ 
vagance. For such an order there is no 
express provision in the Act. Secondly, 
he supports the trial Court's decision 
that S. 16 cannot apply when there haa 
been no notification under S. 9 and no 
assumption of control in consequence of 
an order under S. 5 (2) (d). In reply 
Mr. Barkat Ah first contends that this 
is a new argument whioh oannot be ad- 
vancod now, the case having been fought 
in the lower Courts, so far as the pro¬ 
cedure of Government and the Court of 
Wards was concerned, merely on the 
point whether the omission to publish 
a notification under S. 9 made the provi¬ 
sions of S. 16 inapplicable to the estate. 
On the merits Mr. Barkat All argues 
simply that as S. 16 says nothing about 
a notification, tho more passing of an 
order under S. 5 (2) (d) must be held 
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sufficient to avoid a transfer without 
sanction of a released property. 

The plea that there was really no order 
under S. 5 (2) (d) was raised in reply to 
the plaint, and it is quite clear that the 
main issue has all aloDg been whether, 
having regard to technical procedure of 
the authorities, the exchange can now be 
declared void or not. 

It is not open to the Court to question 
the propriety of an order by Government 
made under S. 5 (2) (d). Under sub-S. (3), 
IS. 2, an order so made is final: see also 
IS. 52. The first question is : whether 
‘such an order was made or not. Under 
the Punjab Laws Act, when an estate 
was taken under control of the Court of 
Wards, the ward became incompetent to 
make valid alienations but no continu¬ 
ing disability attached to his property 
limiting his powers after his estate has 
been released, such as is provided for by 
S. 16 (1). It is clear therefore that the 
order in the Government's letter of 1910 
materially affected, and indeed altered, 
the position of the ward and his estate, 
and it i3 equally obvious that public 
notice of this alienation should have been 
given in viow of the provisions of S. 9. 
At the same time there is some force in 
Mr. Barkat All’s argument that, as the 
Court of Ward3 was already in control, 
there was no fresh assumption of control 
which could bo notified, and it was cer¬ 
tainly open to Government to declare 
that, whereas the control had previously 
been for the reason that Dost Muham¬ 
mad Khan was a minor, it was now being 
retained because he had entered upon a 
course of wasteful extravagance. We are 
not concerned with the estate of his bro¬ 
ther Ghulam Jilani Khan who, it must 
be assumed, bad also appeared to Govern¬ 
ment to be incapable of managing his 
own affairs, for the order purporting to 
be under S. 5 (2) (d) referred to the pro¬ 
perty of both brothers. I may here 
remark that it is no party’s case that in 
1910 Government acted under Ss. 45 and 
4G of the Act, both of which sections 
relate to estates found to be still encum¬ 
bered with liabilities after cessation of 

the ward’s incapacity. 

With some hesitation I come to the 
conclusions that the intention of Govern¬ 
ment was to make an order under b. o 
(2) (d), that it did make such an order 
in the case of Dost Muhammad Khan s 
estate, that this order was not ultra vires 
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and that the mere use of the word “re¬ 
tained" instead of words to the effect that 
the estate was to be “placed'’ under 
superintendence did not by itself make 
the order ineffective. 

The Court of Wards however certainly 
did not assume control in consequence of 
this order, for no notification was pub¬ 
lished as required by S. 9. Its control 
was one assumed on a different ground, 
in accordance with a law that involved 
no continuing disability in respect of 
property released from control. It re¬ 
mains to be decided whether the provi¬ 
sions of S. 1G are to be enforced although 
the Court of Wards did not notify any 
assumption of control in accordance with 
the Government's order. 

The provisions of S. 16 were novel aDd 
of an exceptional kind and it is necessary 
to apply them strictly inasmuch as they 
limit the ordinary right of an owner of; 
property to dispose of it as he chooses. 1 
It was no doubt in view of their peculiar 
nature and to protect the public that the 
Act of 1903 made compulsory in S. 9 the 
notification of assumption of control 
taken in pursuance of an order under 
S. 5 (2) (d), and also provided in S. 10 
that the superintendence taken should 
not have effect until a notified date. 
Having regard to these considerations, 
I have no doubt that in S. 16 the words 
“order made under sub-S. (2), S. 5 wore 
intended, and can only bo read to moan 
an order duly given effect to and comple¬ 
ted by an official notification under S. 9.; 
Here there was no such complete and 
effective order. Interpreting the section 
thus, I hold that in the case of the pro¬ 
perty in dispute S. 16 is not applicable 
and does not render void the alienation 
made in 1916. 

I would accordingly accept the appeal 
with costs throughout, so far as it relates 
to the interests of the defendants other 
than Allah Bakhsh, and, setting aside the 
judgment appealed against, restore that 
of the trial Court. Iu respect of the in¬ 
terests of Allah Bakhsh the appeal is 
dismissed. 

Johnstone, J.— I agree. 

■r.v./r.k. A PP eal allowed ‘ 
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.A. I. R. 1932 Lahore 65(1) 
Abdul Qadir, J. 

Ml. Lachlimnn— Plaintiff—Appellant. 

v. 

Murarilal and others -Defendants— 
Respondents. 

Misc. First Appeal No. 199 of 1931, 
Decided on 15th May 1931, against order 
of Dist. Judge, Ferozeporo, D/- 12th 

January 1931. „ „ . 

(a) Civil P. C (1908), O 41, R. 19—Appeal 
dismissed for default—Counsel appearing 
immediately and showing cause for his tem¬ 
porary absence and praying that appeal be 
re admitted — Appellant pardanashin lady— 
Appeal should be admitted —Pardanoshin lady. 

An appeal was dismissed for default, but im¬ 
mediately aftet the ordor the appellant’s coun¬ 
sel turned up iu the Court and represented that, 
as thero was a lengthy appeal above his case, ho 
did not expect his case to bo called so soon and 
was busy in another part of the Court. He put 
in an application praying for the re-adinis3iou 
of the appeal under those circumstances and 
urged that tho client was a pardanashiu lady, 
whose interests would suffer by his temporary 
absence, which was not intentional. 

Held : that under such circumstances, tho 
appoal should be re-admitted, 'particularly iu 
vio.v of the fact that the interests of a Parda* 
nashin lady were involved': 79 I. C. 501 and 90 
1. C. 402, Ref. [P G5 C 2) 

Shamiar Chani — ior Appellant. 

J. N. Bhandari —for Respondents. 

Judgment.—On 20th November 1930 
the appeal of Mb. Lachhman was dis¬ 
missed in default by the District Judge, 
Ferozenore, under O. 41 R. 17, Civil 
P. C. Rai Bahadur Barkat Ram, who 
was the counsel engaged on behalf of tho 
appellant, came to tho Court almost im¬ 
mediately after this order of dismissal 
and represented that, as thero was a 
lengthy appeal above his case, he did not 
■expect his case to be called so 9oon and 
was busy in another part of the Court. 
He put in an application praying for the 
Te.admission of the appeal under those 
circumstances and urged that the olieut 
was a pardanashin lady whose interests 
would suffer by his temporary absence 
which was not intentional. The learned 
District Judge rejected this application, 
holding that this was not a sufficient 
cause for re-admitting the appoal. Mt. 
Laohhman has filed an appeal against 
that order and has asked this Court to 
To-admit the appeal. 

f N. Bhandari, who appeared on 
behalf of tha respondents, states that his 
olient came to him about a week ago and 
informed him that it wav »„t necessary 
for him to appear in the oaee 
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matter had been compromised between 
tho parties. Mr. Sham-air Cbaod for tho 
appellant however is not aware of any 
compromise and says that ho has been 
definitely instructed by his client to go 
on with the appeal. His plea is that tho 
circumstances of the casa are such that 
the appeal may be re-admitted. He re¬ 
fers to B.ihnolchand v. Wazir Chand (1) 
and Hakim ltai v. Rahim Bakhsh (2) 
among other authorities and also invites 
my attention to Vol. 1, pp. 45-46 of the 
Rules and Order3 of the High Court. He 
says that tho spirit of the rules, as now 
revised, is that, in cases of this nature, 
a default is to bo excused and a case dis¬ 
missed in default may be restored. Ij 
think there is some force in this plea,! 
and, particularly in view of the fact that 
the interests of a pardanashin lady are 
involved, I order this appeal to be re¬ 
admitted to a hearing in the Court below 
and to be disposed of on the merits ac- 
corJif^loiaw. No order a3 to costs is 
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A. I. R. i9S'lShG^g^a^/ r ; 

Addison, J. 

Mt. Hamidan —Plaintiff—Appellant. 

v. 

Muhammad Umar— Defendant— Res¬ 
pondent. 

Appoal No. oil of 1931, Decided on 
1st July 1931, against order of Addl. 
Dist. Judge, Karnal, D/- 4th February 
1931. 

Mahomedan Law— Marriage—Ante nuptial 
agreement that wife would be entitled to se¬ 
parate maintenance in case of dissension or 
relations becoming bad is valid. 

In Mahomodan law marriage is a more civil 
contract and any anto-nuptini agreement bet¬ 
ween tho wife and her husband, that tho hus- 
baud would bo liable to pay for her maintenance 
by n specified monthly allowance if tho relations 
between thorn becamo bad, is valid. All that tho 
wifo has to make out in suoh caso is that tho 
relationship between hor aud her husband bo- 
camo bad and that there was dissonsion botwcon 
them aud she ncod not prove that thero was 
groat trouble between tho parties -AIR 
1921 All. 152, Foil. y [P 66 Olj 

Muhavimad Amin for Din Muhammad 
—for Appellant. 

Shamair Chand and Qabul Chand— 
for Respondents. 

Judgment. —There was an ante-nup. 
tial agreement between the wife (plain¬ 
tiff) and her husband (defendant) that, if 
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the relations between them became bad, 
the husband would be liable to pay for 
her separate maintenance at Rs. 20 a 
month. The plaintiff sued, alleging that 
the defendant maltreated her and tur¬ 
ned her out, and refused to pay the 
maintenance agreed upon, although ho 
had done so. The trial Court held that it 
was no doubt true that the parties' rela¬ 
tions were strained, defendant even in 
his pleas alleging that his wife was an 
immoral woman, while he had com¬ 
plained to the police about her immoral¬ 
ity with Imam-ud-Din. It further poin¬ 
ted cut that the defendant had married 
another wife as plaintiff had no children 
by him Accordingly the trial Court de¬ 
creed the sum of Rs. 260 as maintenance. 
On appeal the Additional District Judge 
dismissed the suit and against this deci¬ 
sion this second appeal has been lodged. 

The Additional District Judge held 
that the condition of the agreement was 
that, if there was great trouble between 
the parties, the wife would have the 
right of separate maintenance- This is 
not the correct interpretation cf the 
document, which is as given in the begin¬ 
ning of this judgment. That such an 
igreementis valid is clear from Muham¬ 
mad Muin-ud-Din. etc., v. Jamal Fatima 
i'l) where an agreement, providing that 
u case of dissension or disunion the hus¬ 
band would be bound to pay a certain al¬ 
lowance, was held valid. That deed is 
practically the same as the deed now in 
dispute. All that had to be proved there- 
fore was that the relationship between 
the parties became bad or that there was 
dissension between them. The Addi¬ 
tional District Judge thought however 
that the wifo had to make out that there 
was great trouble between the parties 
and it is here he has clearly erred. In 
Mahomedan law marriage is a mere civil 
contract and any reasonable condition, 
such as the one described above, can be 
contracted fo-. The Additional District 
ljudge makes much of the circumstance 
that he did not believe the witnesses 
who said that the wifo had been beaten. 
Finally at the end he said that on a re¬ 
view of the evidence it seemed to him 
that there was no quarrel between the 
parties nor any valid reason brought out 
in the evidence why the wife should live 

apart from he r husband. _ 

(l) A. I. R. 1921 All. 152=68 I. 0. 883— 43 
All. 650. 


Ordinarily this would be a finding of 
fact, but ho has neglected to notice the 
pleas of the defendant to the effect that 
his wife was immoral and that he had 
complained to the police to that effect. 
The Additional District Judge agrees wiih 
the trial Court that immorality is not 
established, but he failed to notice that 
these allegations without any evidence 
are sufficient to show the bad relation¬ 
ship and dissension between the parties, 
and this is all that was necessary to be 
proved. He has therefore clearly erred 
in law in misinterpreting the document, 
and in his conclusion as to what the wife 
had to establish in order to succeed. 
There has undoubtedly been a breaoh of 
the agreement, and I accept the appeal, 
set aside the order of the lower appellate 
Court, and decree the sum of Rs. 260 
with costs on that amount in all three 
Courts. 

Y.B./R.K. Appeal accepted. 


A. I. R. 1932 Lahore 66 

Shadi Lal, C. J. and Broadway, J. 

Gurdit Singh —Creditor Appellant. 

v. 

Chuni Lal and others— Respondents. 

Letters Patent Appeal No. 296 of 1920, 
Decided on 16 th April 1931, against de¬ 
cision of Coldstream. J.. D/- 8th Novem¬ 
ber 1928. in Civil Appeal No. 622 of 1926. 

Provincial Insolvency Act (1920), S. 28 
G selling property to S and depositing price 
with him for payment to certain O red,l °'* 
eluding R—G adjudged insolvent on which 

date R alone was not P a,d ~ 0f * , ' ,al 
claiming that money, but R contending that 
trust was created in his favour and that !re 
slone was entitled to it-Deed by which de¬ 
posit was made reciting that G will have all 
bis creditors paid off by said vendee and get 
bim receipt, from them '-No trust is created 
in favour of fi-Money remaining in deposit 
s available for distribution among G s credi- 

l °G sold his property to S and deposited the 
price with S for the payment-of certain speci¬ 
fied debts including Rs. 600 duei to R- S had 
paid off all the debts except one duo to R when 
O was adjudged insolvent- The sum of Rs. 600 
was claimed by the Official Receiver but R con¬ 
tended that a trust was created in hisfavour 
and that he was entitled to the sum. Thei deed 
bv which the deposit was made vocited that G 
'•'wHl have all his creditors paid off by the satd 

"jgS”iLTShe 1 mo e n C ev P ^as r0 aTthe disposal of 

Gand if he bad ^“^jano^have'rcsisted 
tion of the document , . alone was 

the demand on^ the ground thath ^ ^ 
liable to pay the money.* fQUr of R 
that no trust was r fP 67 0 2} 
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Held, further : that tho money in deposit with 
S which remained undisposed of on ths date of 
adjudication was rightly claimed bv tho Official 
Receiver as part of the assets of tho insolvent 
to be distributed among his creditors. 

(P 07 C 2] 

Bhagat Govind Das— for Appellant. 

Lain Mool Chand —for Respondent 1. 


Judgment.—On 14th June 1922, one 
Gnrdit Singh, a merchant of Amritsar, 
sold the goods in his shop to Gurbaksh 
Singh for Rs. -1,000 and deposited the 
price with the vendee for the payment 
of certain specified debts, including 
Rs. S00 due to another Gurdit Singh, who 
is the appellant before us. It appears 
that all the debts, except the one due to 
the appellant, were paid off by Gurfcakhsh 
Singh, when, on 30th August 1923, the 
debtor was adjudged an insolvent. 
Thereupon the Official Receiver claimed 
Rs. 800 which was in deposit with the 
vendee, for payment to the general body 
of the creditors, hut the appellant Gurdit 
Singh contended that he alone was en¬ 
titled to the money. 

There can be no doubt that the appel¬ 
lant was not a party to the contract 
which was entered into between the 
debtor and Gurbakhsh Singh for the pay¬ 
ment of the debts; and he o&nnot there¬ 
fore enforce the contract. It is however 
urged that a trust was created in his 
favour; and he is therefore entitled to 
recover the money. Now, a perusal of 
the deed, by which the money was kept 
in deposit with Gurbakhsh Singh, does 
not show that any trust was created in 
favour of the oreditors. Indeed, the 
debtor makes it quite clear that he 

will have all his creditors paid off by the said 
readoe and get him "receipts" from them.” 


There can bo little doubt that t 
money was at the disposal of the debt< 
and that if he had demanded it at a' 
time after the execution of thedooumei 
Gurbakhsh Singh could not have resist 
his demand on the ground that he hii 
self was liable to pay the money to t 
creditors. The use c f the word “amana 
in the deed does not nooossarily imp 
that a trust was created. 

. Aiming however that there was . 
implied trust, it is not suggested that 

S. 78,C1.( 0 ), Trust Act. provides that 
trust can be revoked at the ploasure 
the author of the trust, when it is f 
the payment of his debts and has n 
been communicated to his oreditors. T! 


appellant cannot therefore enforce the 
alleged trust. 

The money deposited with Gurbakhshj 
Singh, which remained undisposed of on 
the date of the adjudication, was rightly 
claimed by the Official Reoeiver as a part 
of the assets of the insolvent to be dis : 
fcributed among his creditors. I would' 
therefore affirm the judgment of the 
single Judge and dismiss the appeal with 
costs. 

Broadway, J.—I agree. 

P.N./r.K. Appeal dismissed. 
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Bhide, J. 

Secy, of State —Plaintiff—Petitioner. 

v. 

Bahadur Chand and others —Defen¬ 
dants—Respondents. 

Civil Ref. No. 16 of 1930, Decided on 
23rd March 1931, made by Commissioner, 
Multan, D/- 22nd May 1930. 

(a) Punjab Tenancy Act (1887), S. 77 (3) — 
Suit between landlord and tenant arising out 
of lease is cognizable by Revenue Court and 
not by civil Courts. 

Suit9 for ejectment of tenants or any other 
suits betweon landlord and tonaut arising out of 
tho lease or conditions on which a tenancy is 
hold aro cognizable by a Revenue Court and not 
bv a civil Court. Tho more allegation of a 
breach of conditions of a lease does not put an 

end to tho relationship of landlord and tenant 

for tho purpose of a suit. (P Gd C 2] 

(b) Jurisdiction—Jurisdiction how deter¬ 
mined. 

Tho jurisdiction of a Court has to bo deter¬ 
mined primarily on the suit as framed. 

[P 6S C 1] 

Abdul Rashid , Legal Remembran¬ 
cer for Petitioner, 

J. N. Aggarwal and Anant Ram Khosla 

for Respondents. 

Order.—Civil References Nos. 16 and 
17 of 1930, arise out of two suits of which 
the faots were similar and the point of 
law referred to this Court being the 

same, these oan be oonveniently disposed 
of together. 


nf i r • Dy cna b 0 c r«tai 
of State for India in Council for ejec 

,™ 9 “ fc t0 Bants to whom Govern me. 
land had been leased on certain cond 

nn D t 9 k Th u plaintiff ’ s was base 

th ® Ration that there had been 

fcha oond,tion a of the lease at 

Son Th? S a ^ ltlad t0 r09Ume P° 3sa 

fW % 8 * ,tS W9re in9 tituted in tl 

EoSL J Ki 0 . A u S9, , 8t ? nt Goll0ofcor *t Mon 
i; . p » b°t the defendants raised a pn 
limmur, obj aoti(m , hat the su “ 



63 Lahore 


Hardit Singh v. Khdshi Ram (Coldstream, J.) 1932 


triable by a civil Court. The Assistant 
Collector being in doubt on the question 
of jurisdiction has referred it to this 
Court under S. 99, Punjab Tenancy Act. 

The jurisdiction of a Court has to be 
determined primarily on the suit as 
framed and there is, I think, no doubt 
that the suit as fnmed was by a land- 
lord for the ejectment of tenants and wa3 
therefore prima facie cognizable by a 
Revenue Court. It is true that certain 
persons who are not actually tenants are 
also impleaded, but they are admittedly 
not holding by any independent title but 
through the tenants and they will there¬ 
fore cloarly be liable to bo ejected, if the 
cases succeed against the lessees. 

The defendants’ contention was that 
they wore not tenants" within the 
meaning of that term as t defined in the 
Punjab Tenancy Aot. "Tenant" is de¬ 
fined in the Punjab Tenancy Act as 
follows: 


“Tenant means a person who holds land under 
another person, and is or bat for a special con¬ 
tract would be, liable to pay rent for that land 
to that other person; but it does not include: 

(a) an inferior landowner; or (b) a mortgagee 
of the rights of a landowner or; (c) a person to 
whom a holding has been transferred, or an 
estate or bolding has been let in farm, under tne 

Punjab Land Revenue Act, 1337. for the reco¬ 
ver of an arrear of land revenue of a sura re¬ 
coverable as such an arrear: or (1) a person who 
takes from the Government a lease of unoccu¬ 
pied land for the purpose of subletting it. 1 

Defendants-lessees claim that they 

como under Cl. (d). But I am unable to 
find anything in the lease to show that 
they have taken the land for the purpose 
of subletting it. Cl. (9) of the lease pro. 
hibits them from assigning or parting 
with possession of the land except to cul¬ 
tivators holding under the n without the 
written permission of the Government. 
This prohibition rather suggests that the 
land was not leased primarily, at any 
rate, for the purpose of sublotting it. 
The learned counsel for the defendants 
next referred to Cl. (2), Part 3 of the 
lease which runs as follows: 

“That if the lessee fails to lake possession of 
ihP s\id hods within six months from the date 
on which the execution of this instrument of 
loa=e was communicated to him, or if at any 
time he fails to comply with any of the condi¬ 
tions of this lease, the Collector of the Montgo- 
rv District miy forthwith resume and tike 
possessio of 5 the said lands as if this lease has 
never been granted.' 

The defendants’ counsels contention 
was that as the Collector was given. the 
power “to resume and take Passion of 


the land” on breach of conditions, as 
though the lease had not been executed, 
the suit should be treated as one for the 
eviction of a trespasser. This contention 
also dees not appear to me to have any 
forc9. The mere allegation of a breach 
of conditions of a lease does not put an 
end to the relationship of landlord and 
tenant for the purpose of a suit. It will 
appear from Cls. (e) and (i), S. 77 (3), 
Punjab Tenancy Act, that suits fer eject¬ 
ment of tenants or any other suits bet¬ 
ween landlord and tenant arising out of 
the lease or conditions on which a ten¬ 
ancy is held are cognizable by a Revenue 
Court and not by a civil Court. 

I am therefore of opinion that these 
suits were cognizable by a Revenue Court 
and I answer the question referred ac¬ 
cordingly. Defendants will pay the 
plaintiff costs of these references. 

r.Y./r.K. Reference answered. 
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Coldstream and Johnstone, JJ. 
Hardit Singh and others- Plaintiffs— 
Appellants. 

v. 


Kliushi Ram and others— Defendants— 
Respondents. 

Second Appeal No. 537 of 1929, De¬ 
cided on 2nd July 1931, against decree of 
Addl. Dist. Judge, Jullundur, D/- 21th 


ovember 1927. 

Possession—Presumption is thnt it wns law- 
1 at inception. 

The law will not construe a possession torti- 
is except from necessity and the presumption 
ba drawn from the land records is tha- tho 
oprietor's possession is lawful in its jncepUon. 

Mohammad Amin and D. A. Cooper— 
ir Appellants. 

4 chhru Ram—lor Respondents. 
Coldstream, J. - It has been found 
y the lower appellate Court that the 
ipellants before us, who are the pro¬ 
letary body of Patti Thak*rwal in 
auarai village, Phillaur tahsil. have 

™ A7 S- & »*- 

second appeal on the 
round that in this case the question 
bother adverse possession has been 
stablished is one of law as well as fact 
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and thafc the legal conclusion drawn 
against the appellants by the lower 
Court from the facts proved is unsound. 

After hearing counsel and carefully 
considering r.bo matter on record 1 am of 
opinion that the lower Court's decision 
has not been shown to be wrong in law. 

The rights concerned were granted by 
the patbi proprietors to the respondents' 
predecessors some time before 1S85. The 
land concerned has always be9n described 
in the revenue records as sbamilab of the 
pafcti, cultivated by the sanjidars the 
rent being remitted (muaf) by the pro¬ 
prietors. But since 1891 the proprietors- 
have been cultivating the land, paying 
no rent. In 1926 some of the proprietors 
instituted the suit from which this ap¬ 
peal arises to have it declared that the 
respondents' rights as sanjidars had 
ceased to exist because they had ceased 
to perform the services in lieu of which 
the rights were granted and by reason of 
the appellants' long adverse possession of 
the land concerned. 

The trial Court found that the sanji 
rights were not proved to have been 


year3. The presumption is that the pro¬ 
prietors were not prepared, when it came 
to an open inquiry* to dispute tbe sanji¬ 
dars' rights. They did ho%vever again set 
up an adverse possessory title in 1920- 
21, that is to say, within 12 years of tho 
date of the suit. 

It is to be noted that the nature of the 
sanjidars’ rights is not in question before 
us nor have we to decide how and when 
the pattidars can put an ond to them if 
they wish to do so We are concerned 
simply with the question whether they 
have lost their rights, whatever they are, 
by reason only of the proprietors having 
been in adverse possession of tho sanji- 
dari lands. 

It cannot be said that the inference 
drawn by the lower Court from tho evi¬ 
dence on record is erroneous in law and 
I would accordingly dismiss the appeal. 
In tbe circumstances I pass no order as 
to costs. 

Johnstone, J.—I agree. 

v.b./r.k. Appeal dismissed . 

A. I. R. 1932 Lahore 69 


granted in lieu of services but bolding 
that tho appellants had acquired a pres¬ 
criptive right in the land passed the de¬ 
cree required. On appeal the District 
Judge decided tho point of adverse pos¬ 
session in favour of the sanjidars the 
proprietors apparently not attempting to 
support tho deoree on any other ground. 

Before us Mr. Mohammad Amin for the 
appellants has limited his arguments to 
this same point. 

It is not proved that the proprietors 
took possession otherwise than as tenants 
as stated in the records. The law will 
not construe a possession tortious except 
from necessity and the presumption to 
be drawn from the land records is that 
itho proprietors possession was lawful in 
its inception. The ease was. peculiar. 
The grantees were Brahmins and it is 
likely enough that there was in the be. 
ginning some arrangement by which tho 
patti proprietors cultivated the land for 
the benefit of the Brahmins without pay. 
ing a fixed rent. It is true that the re¬ 
venue records show that an adverse title 
was set up by the proprietors in 1911-12 
but there was a revision of settlement 
four years later and in the records then 
prepared no mention of this claim was 
made, it being stated only that the sanji- 
qars had^ not been in possession for 25 


Addison, J. 

Jagan Nath — Plaintiff — Appellant. 

v. 

Dina Nath and others —Defendants— 
Respondents. 

Second Appeal No. 2029 of 1930, Deci¬ 
ded on 30th March 1931, against decree 
of Dist. Judge, Ambala, D/- 7th August 
1930. 

Arbitration A ward—Two out of three part¬ 
ners referring to arbitration—Award is valid 
as between themselves—Award acted on — 
Persons deriving benefit under it cannot 
afterwards impeach it — Arbitrators deciding 
upon matters not in reference—Award ac¬ 
cepted and acted upon—Parties cannot sub¬ 
sequently repudiate it. 

Where two ol throe partners agroo to refor 
thoir dispulo to arbitration tho award is valid 
60 far as they are concerned. Further if tho 
award is acted upon, tho person who receives a 
benefit under it is precluded from impeaching it 
attor wards. Whore the arbitrators proceed to 
decido as well a matter that is not included 
m the reference and tho parties concerned Uko 
part in tho proceedings and accept tho award 
whon it is made aud act upon it, they must bo 
aoomoatohtvo mado a second submission in 
reapoot of that matter and oanuot subsequently 
be allowed to ropudhto tho award; 24 All. 164; 
A - Sind 195; A. I. R. 1927 hah 466; 

ii/'a, 1911 Ali - 128 ond A - 1 - R • 192 l 

1/0, HeL on. [p 70 q 2] 

N. Bhandari for G. N. Aggarwal — 
for Appellant. 

Badri Das for Respondents. 
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Judgment.™In 1919 a firm was for- 
med to conduct business in Delhi under 
the style of " The Delhi Branch of the 
Simla Coal Company.” The sharehol¬ 
ders were Jagan Nath and Ehagwan Das 
five annas, Dina Nath five annas and 
Hakam five annas. In 1923 Jagan Nath, 
who is the plaintiff in this suit, purcha¬ 
sed Bhagwan Das's rights and became a 
shareholder to the extent of five annas. 
Hakam died on 27th August 1924 leav¬ 
ing a miner son Mohan, defendant 2. In 
1925 Jagan Nath and Dina Nath, who 
is defendant 1, referred their disputes as 
regards this partnership to two arbitra¬ 
tors who gave an award. In coming to 
their final decision the arbitrators also 
took into account a dispute between 
Jagan Nath and Dina Nath as regards 
the sale by the latter in favour ot the 
former of his interests in a business des¬ 
cribed as “The Graphite Coal Co. of 
Delhi." 

The arbitrators found in favour of 
Jagan Nath to the extent of Bs. 125. 
Now the plaintiff Jagan Nath has come 
into Court making Dina Nath and the 
minor Mohan defendants to sue for ac¬ 
counts of the partnership. The suit was 
directed in reality against Dina Nath 
and not against Mohan, the minor son 
of Hakam, who is connected by mar¬ 
riage with the plaintiff. The Courts be¬ 
low have concurred in dismissing the 
suit. The learned District Judge has 
found that the arbitrators did not exceed 
the terms of the reference and that in 
any case it was accepted by Jagan Nath, 
the plaintiff. He has further found that 
the materials on which the arbitrators 
gave their decision even with regard to 
the accounts of the Graphite Coal Co. 
were supplied by the plaintiff. He has 
also found that since the award was 
made all sum3 outstanding have been 
credited to Jagan Nath and that the suit 
has been brought by him after he had 
made all he could out of the agreement 
with a view to associate Dina Nath with 
himself in the liabilities of the business, 
which, according to the awaid, went to 
Jagan Nath so far as Dina Nath was con¬ 
cerned. The finding therefore was that 
the plaintiff was estopped and could not 
sue Dina Nath for accounts. Against 
this decision this second appeal has been 
preferred. 

I have no hesitation in dismissing the 
appeal. It was held in Brij Mohan Lai 


v. Shiam Singh (l), that even if an award 
were bad, the defendant having acted on 
it and accepted the benefits it gave himj 
had precluded himself from impeaching 
it. It was also pointed out in Isrilai v. 
Pcvilai (2) that accepting a benefit under 
an award may preclude a party from 
objecting to it, even if the acceptance be 
under protest. 

It was argued before me that two part¬ 
ners cut of three cculd not refer their 
dispute inter se to arbitration. This is 
however net the case. It was held by 
me in Harjas Bai Arjan Das\. Tck 
- Chand (3), that where two of the piart-j 
ners agreed to refer their dispute con- 
cerning the partnership to arbitration! 
the award would be valid so far as they! 
were concerned though the remaining 
partners could institute a suit for the 
partnership accounts against them. Si-1 
milarly, it was held in Hashmat Husain 
v. Saddiq Hasan (l), that if one cr more 
interested parties submit their dispute 
to arbitration, they cannot bind the other 
interested parties without express autho- 
rity but they still bind tbemsehes none¬ 
theless effectually for that. Again, 
in Dharnidhar v. Sakharam (5) it was 
held that if some persons do not join, in 
submitting a dispute to arbitration, the 
award dees not become invalid or ineffec¬ 
tual as between the persons making the 
reference. It is binding on them espe¬ 
cially when it has been acted upon. It 
was further held in the same ruling that 
where the arbitrators proceed to decide 
as well a matter that is not included in 
the reference, and the parties concerned 
take part in the nroceedings and accept 1 
the award when it is made and act upon 
it, they must be deemed to have made a 
second submission in respect of that 
matter and cannot subsequently be al- 
lowed to repudiate the award. 

Tbe present case is very similar to the 
last one referred to and in my judgment 
it was properly held by the Courts 1 elow 
that the arbitrators were empowered to 
go into tbe dispute regarding the Gra- 
phite Coal Co. of Delhi as well, while the 
suit is also barred by the clear finding 
that tbe award was acted upon, 
plaintiff having taken all the benefit he 


[1891] 24 All. 1G4=(1891) A. W. N -08. 
A I. R. 1930 Sind 195=121 I. C. 164. 

\ I R 1927 Lab. 465=101 I. C. 786. 

1 1 R. 1927 All. 126=93I.C. 998. 

A. I. R. 1921 Nag. 176=71 I. 0. 860 
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could nnder it and only come into Court 
to sue for accounts after he had done so. 
I dismiss the appeal with costs. 

p N /r.k. Appeal dismissed. 
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Addison and Coldstream, JJ. 

Kaka and others — Plaintiffs—Appel¬ 
lants. 

v. 

Kartara and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 949 of 1927, Deci¬ 
ded on 11th May 1931, against decree of 
Dist. Judge, Ferozepore, D/- 17th Janu¬ 
ary 1927. 

Civil P. C. (1908), O. 41, R. 4—Word 
“may” indicates discretionary power* of ap¬ 
pellate Court. 

Ordor 41, R, 4 of the Code uses the word 
“may” which shows that the appelluto Court is 
givou a discretion in the matter. It may re¬ 
verse the decroe in favour of some only or of all 
the defendants or plaintiffs. It is not bound to 
do so in favour of all of them unless of course 
all of them have appealed : A.I.R. 1914 All. 74, 
Foil. [P 71 C 2J 

Hand Lai — for Appellants. 

Lala Mool Chand —for Respondents. 

Addison, J.—Four persons instituted 
a suit against one Kartara and Bibi 
Ivahan Kaur for possession of land owned 
and possessed by Lehna Singh who died 
on 25th December 1922. Their case was 
that they as well as defendants 3 to 18 
were reversioners of Lehna Singh and 
that the latter was not authorized to will 
the bulk of his land to Kartara or to give 
a small portion to tho gurdwara managed 
by defendant 2. They pleaded that the 
land was anoestral qua them and that 
therefore they were entitled to sue. Later 
on an amended plaint was put in and 
defendants 3 to 18 were shown as plain- 
tiffs. The plaint does not bear the 
signatures of the added plaintiffs and it 
is not apparent from the reoord that 
Nidhan Singh who signed as their mnkh. 
tar had power to do so on their behalf. 
The trial Court dismissed the suit on 
the ground that it was barred by reason 
of res judicata. The original four plain- 
tiffs preferred an appeal to the Distriot 
Judge who held that the suit was not 
barred by reason of res judioata and he 
acoepted the appeal so far as three of 
4 .T? °?|6 ,n , al Plaintiffs, namely, Kaka, 
Afcjan Singh and Bhagat Singh were con- 
cerned. As regards the fourth original 


plaintiff it was held that the suit had 
abated a3 regards his share and this is 
admitted in this Court. He refused to 
set aside the dismissal of the suit so far 
as defendants 3 to 18 were concerned as 
they were not parties to the appeal and 
as it was clear from what has been said 
above that they were not contesting the 
will and all action had been taken by 
plaintiffs 1 to 4. 

On remand the trial Court held that 
the land was not ancestral qua the plain¬ 
tiffs and that thus the plaintiffs had no 
locus standi to sue. Its decision was 
endorsed on appeal by the learned Dis¬ 
triot Judge of Ferozepore. 

Against the first decision of the Dis¬ 
triot Judge remanding the suit for re- 
deoision only as regards plaintiffs 1 to 3, 
the other reversioners of Lehna Singh 
with the exception of the representa¬ 
tives of plaintiff 4, Narain Singh, as 
to whose share the suit had abated, pre- 
ferred a Second Appeal No. 1328 of 1926 
in this Court praying that the suit should 
be remanded in toto with ‘the exception 
of the share of Narain Singh, while tho 
reversioners of Lehna Singh have also 
preferred Second Appeal No. 949 of 1927 
in this Court against the second decision 
of the Distriot Judge holding that tho 
land was not anoestrial and that the 
plaintiffs oould nob therefore maintain 
the suit. 

It seems to me that both the appeals 
must be dismissed. It is the oase that 
only the four original plaintiffs appealed 
in the Court of the Distriot Judge and 
that as regards the share of one of them 
the suit had already abated. O. 41, R. 4, 
Civil P. C., uses the word “may” and this 
shows that tho appellate Court is given 
a discretion in the matter. It may re¬ 
verse the decree in favour of some only 
or of all the defendants or plaintiffs. It 
is not bound to do so in favour of all of 
them unless, of course, all of them have 
appealed. This was so decided in Narain 
Dikshit v. Binaik Bhat (l) and it follows 
from the wording of the seotion. The * 
District Judge has dearly shown that 
the suit was really brought at the in. 
stanoe of the four original plaintiffs and 
that they were the persons responsible 
for it. Although an attempt was made 
to bring defendants 3 to 18 on to the 
reoord as plaintiffs this also was not pro- 
gerly done as Nidhan Singh h ad no 
(1) A.I.R. 1914 All. 74=36 All. 510=241.0.439. 
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power to sign on behalf of them. As the 
power under 0. 41, R. 4 is discretionary 
it seems to me that this was a proper 
case in which the District Judge was 
justified in not setting aside the decree 
of the trial Couit against the other re¬ 
versioners if they be treated as plaintiffs. 

If they were only defendants, the four 
original plaintiffs had no power to appeal 
on their behalf and if they were plaintiffs 
(which apparently they were not) the 
District Judge was justified, as they had 
not appealed in not setting aside the 
decree against them. 

This disposes of Appeal No. 1323 of 
1926 which I would dismiss with costs. 

Second Appeal No. 949 of 1927 must 
also be dismissed with costs. Apart from 
the fact that the genealogical table shows 
that parties are connected through a 
common ancestor, there is nothing fur¬ 
ther to show that this common ancestor 
over hold the land. In these circum¬ 
stances it follows from Jhatida Singh v. 
Danto (2) that the District Judge was 
right in holding that it had not been 
established that the land was ancestral 
qua the plaintiff. This disposes of Second 
Appeal No. 949 of 1927. 

Coldstream. J—I agree. 

V. B./R.K. _ Appeal dismissed. 

(2) A.I.R. 1927 Lah. 477=102 I.C. 313=8 Lab. 
5S4. 
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Tapp, J. 

Baqri and others —Plaintiffs Appel¬ 

lants. 

v. 

Manalc and another — Defendants 
Respondents. 

Second Appeal No. 151 of 1931, Deci¬ 
ded on 19th May 1931, against decree of 
Dist. Judge, Shahpur, D/- 4th November 
1930. 

Civil P. C. (1908), S. 100—Adverse po»*e»- 
sion —Legal conclusion from evidence is not 
question of fact. 

The question whether the -possession of the 
defendant? is adverse or not is not onoof simple 
fact where the plaintiff contends that the legal 
conclusion of the lower appellate Court as 
drawn from the evidence is orroneous and there¬ 
fore it can be challenged in second appeal. 

The mere non-payment of rent does not 
necessarily imply adverse possession. ^ ^ Q ^ 

Bam Lai Anand—lor Appellants. 
Nanak Ghand— for Respondents. 
Judgment—Tbe plaintiffs appellants 
filed the suit out of which this second 


appeal arises for possession of 1? 
kanals of land alleging that the defen¬ 
dants had taken unlawful possession of 
the same. The trial Court- decreed the 
suit but on appeal the learned District 
Judge dismissed the suit on the ground 
that the plaintiffs had failed to prove 
their possession within twelve years and 
their claim was clearly time-barred un¬ 
der Art. 142, Limitation Act. He fur¬ 
ther hold that even if Art. 144 applied 
the defendants had been in adverse 
possession for more than twelve years 
and their possession had ripened into 
full ownership. 

In appeal it is urged that the plaintiffs 
never alleged that they bad been dis¬ 
possessed and the finding of the learned 
District Judge that the defendants had 
been in adverse possession for the statu¬ 
tory period was not in accordance with 
the facts* on the record. The prelimi¬ 
nary objection that the finding of the 
lower appellate Court as to the defen¬ 
dants being in adverse possession is one 
of fact and therefore no second appeal 
lies has no force, as in the present case 
the question whether the possession of 
the defendants is adverse or not is not 
one of simple fact in visw of the con¬ 
tention raised on behalf of the appol 
lants that the legal conclusion drawn by 
the learned District Judge from the evi¬ 
dence is erroneous. 

The revenue records show that since 
1891, the plaintiffs and their prodecos- 
sors-in-interest have been shown as 
ownors of the land in suit. In thojama- 
bandi of 1927-2S the same entry appears 
but in the column of rent it is noted that 
tho defendants, who are shown in the 
column relating to cultivation pay no 


ent ‘bakbiyal milkiat,’ that is, they con¬ 
fer themselves to be the owners of the 
and in question. The more nonpay¬ 
ment of rent does not neces9aiily imply 
idverso possession and tho contention 
hat the defendants have been paying 
30 rent since they brought this land un- 
ler cultivation in 1899-1900 and have 
ihus teen in adverse possession is nega¬ 
tived by the fact that in 1914 15 they are 
only shown as being in possession of half 
the land and that in 1921 the land in suit 
along with other land was redeemed by 
the plaintiffs from Pbiraya Ram and 
others. Pbiraya Ram. one of thei mort¬ 
gagees who appeared as a witness for the 
defendants, deposed that the defendants 
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were during the subsistence of the mort¬ 
gage giving him produce. The right to 
receive this proiucecould only have been 
derived from their mortgagors, the plain¬ 
tiffs or their predecessors in interest. 
The defendants up to 19131 at least were 
undoubtedly tenant s-at-wili. In the 
circumstances the view of the learned 
District Judge that the plaintiffs have 
been out of possession for thirty years 
and the presumption that possession goes 
with title cannot apply to their case, is 
not correct. 

For the above reasons I would hold 
that there is nothing to show that the 
plaintiffs have ever been dispossessed and 
that the defendants have failed to estab¬ 
lish adverse possession of tne land in 
suit for the statutory period. 

1 accordingly accept the appeal and 
setting aside the decree of the lower ap¬ 
pellate Court, restore that of*the first 
Court with costs throughout. 

K.N./r.k. Appeal allowed . 


A. I, R. 1932 Lahore 73 

Bhide and Tapp, JJ. 

Nanak Chand Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 177 of 1931, D* 
cided on Gth May 1931, against order < 
boss. Judge, Rawalpindi, D/- 7th Febri 
ary 1931. 

114 /hf"* Act (1872), S.. 30, 133. an 
114(b)—-Testimony of approver require. ind< 

cul"™ COrrobor * tion in material p . r t 

The testimony of tho approver being taintc 
.f 8 . 1 * 8 a .f uI ? indc P«ndent oorrobcration i 
material particulars. It je therefore necessar 
to eeo whethor there is first of all sufficioc 

wr! 1 . °° rr L b0rati0n of lho a PP*over’e stor 
h,m “ lf , und secondly whether tb 
!5?f y n i“ hT 1 sufficiently corroborated in matt 

(b) Evidence Acl (1872) St 10 n? 1 

Ksr •— 

approver is not strictly a rule of law but a rnl 
J[f a f tlce - dictated by prudence. The natur 

» M’SsStSS 


accused committed the crime is true, not 
merely that the crime has Leon committed but 
that it was committed bv Ifco .secured: flex v. 
Basket YiUe , «1917) 2 A'./;.C3d. Fell. O' 80 C 1 ] 

(c) Criminal P. C. (1898) S. !64 — Con¬ 
fession taken down in English signed or 
thumb marked — Magistrate giving evidence 
that it was made voluntarily and correC lly 
recorded —Irregularity held to be immaterial. 

Where the confession of the accused was 
taken down in English instead cf, in the lan¬ 
guage in which ii was made and was net signed 
or thumb-marked by the accused, the High Court 
did uot consider the irregularities to be material 
in view of the evidence given by the* Magistrate 
in Court, which went to show that the confes¬ 
sion was mado voluntarily and correctly re¬ 
corded; >3 Bom. 221, Foil. [P 77 C 1. 2] 

(d) Criminal P. C (1898), S. 164—Confes¬ 
sion made in hope of pardon it not inadmis¬ 
sible though retracted—Evidence Act (1872). 
S. 24. 


If a confessiou is made merely in the hope of 
securing a paidcn that fact by itself would not 
make the confession inadmissible even though 
subsequeudy retracted; A.I.It. 1926 I'at. 279, 
Fo } 1 - , [P 78 C 1] 

(e) Evidence Act (1872). S. 30-Confession 
voluntary and admissible—It can be taken into 
consideration against co-accused—Criminal 
P. C., S. 164. 

Where a confession is voluntary aud admis¬ 
sible in evidence, it can be taken in^o consi¬ 
deration against a co-accused also under S. 30, 
though its value is of course much less than the 
sworn testimony even of an approver given fn 
Court. A.I.lt. 1914 Lah. 321, Foil. [P 79 C 1] 

Dev Iiaj Sawhney—tor Appellant. 

Muhammad Monir —(or the Crown. 

Bhide, J. Nanak Chand has been 

convicted in this case under S. .‘102, 

I. P. 0., of the murder of one Mohar 

oingh, and Sita Racn has been convicted 

of abetment of the offence by instiga- 

tion. Eoth have been sentenced to death 

and have appealed and their cases have 

also been referred under S. 374, Criminal 

E. U, for confirmation of the death 
sentences. 

The material facts alleged by the 

prosecution, as stated by the approver 

Khem Raj, may be briefly summarized as 
follows: 


mouan oingu deoeased was married to 
MLt. Indar Raur about six years before 
the murder. Sita Ram appellant was 
married to one Mt. Sita Wati who died 
some months before the murder. It is 
alleged that Mohan Singh had illicit 
connexmn with Mt Sita Wati. After 

Mt. Sita Wati, Sit* Ram 
contracted Ulioit intimacy .with Mohan. 

bingh s wife by way of retaliation. This 
foot oame to the knowledge of Mt. Vidya 
Wati sister-in-law of Mt. Indar Kaur, 
who found her with Sita Ram in com. 
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promising circumstances in the house of 
a neighbour named Mt. Jamna. On 
another occasion, she was discovered 
with Sita Ram bv the latter’s mother 
and given a beating. The fact became 
known to other people of the Mohalla 
also. Mohan Singh who was away at 
Allahabad at the time came to know 
about it on his return and gave Mt. 
Indar Kaur a good beating. She com¬ 
plained to Sita Ram and told him that 
she would not bo able to continue her 
liaison with him in the circumstances. 
He therefore told her that he would 
murder Mohan Singh and asked her to 
implicate Kheraa (not the approver) and 
Madan Singh of Tahlian as murderers 
after the deed was done. Sita Ram then 
took both his cousin Khom Raj. the ap¬ 
prover, and his friend Nanak Chand ac¬ 
cused into his confidence and asked them 
to “murder Mohan Singh. He gave a 
dagger to Nanak Chand for that purpose. 
Nanak Chand. who had taken a loan of 
about R?. 1.000 from Sita Ram some 
months before for the purohase of a lorry 
was promised release from the debt if 
the plan was carried out. Nanak Cband 
and Kbem Raj agreed to do what Sita 
Ram wished and became friendly to¬ 
wards Mohan Singh. Sita Ram, who 
was employed as a clerk in the Military 
Accounts Department, took leave and 
left Rawalpindi about the beginning of 
April 1930, in order to screen himself 
from suspicion, instructing his accom¬ 
plices, who saw him off at the Railway 
station, to carry out the deed. On 10th 
April, Mohan Singh had gone to Camp- 
bellpure to obtain a motor driver's 
license. On his return in the evening 
the approver and Nanak Chand mot him 
near Sita Ram's baithak and persuaded 
him to accompany them to the neigh¬ 
bouring village Tahlian to give a beating 
to one Madan Singh who had abused 
Nanak Chand. 

Nanak Chand wont homo on protoxt of 
informing his relations that he would bo 
late that night, but really to fetch the 
dagger with which the murder was to be 
committed. Mohan Singh and Nanak 
Chand waited for him near the shop of a 
hawkei* named Mangal Sen. On his re¬ 
turn, Nanak £hand brought a bottle of 
soda and a packet of cigarettes from the 
shop of Mt. Lachhmi and gave Mohan 
Singh some liquor mixed with soda. 
Mohan Singh said that be was hungry 


and hence the approver went to his 
house to fetch some food. The approver 
instructed his neighbour Mehar Chand 
to sleep in his house to keep company to 
his young nephew Ghani Sham (aged 
about 12 ) that night, and was about to 
leave his house with food, when the 
other two met him near his door. They 
took the pacca road to Ivhana Dak road. 
At the bridge the approver and his com¬ 
panions turned 'towards the left and 
after going some distance stopped in a 
field to have food and drink. Nanak 
Chand took some liquor and the rest was 
drunk by Mohan Singh who got rather 
drunk. Nanak Chand suggested that they 
should have wrestling to see who was 
strongest. Mohan Singh and the appro¬ 
ver wrestled and the latter threw down 
Mohan Singh and pressed him down by 
the shoulders. At that instant, Nanak 
Chand stabbed Mohan Singh in the 
stomach two or three times with tho 
dagger. Mohan Singh cried: Ilai, hai 
and expired. This happened about 10 


r 11 p.m. 

Mohan Singh had put down his coat 
’lien they sat down to take the food, 
[is purse had dropped down when ho 
•as wrestling. Nanak Chand took tho 
cat while the approver took the purse, 
ianak Chaud wiped tho dagger on tho 
rass. The approver's clothes as well as 
aose of Nanak Chand were stained with 
lood. They returned together and Nanak 
hand advised the approver to bury or 
urn his blood-stained clothes. He lent 
I 19 approver one of his own shirts as the 
pprover had no spare shirt. Nanak 
ihand told the approver that be was 
oing to Jammu to create evidence of 
libi and advised the approver also to go 
o his village. (Chak Bira Singh). The 
pprovor went home and buried his 
lotbos and tho purse in his own house 
he next morning after his nephew and 

lohar Chand had left. 

Tho doad body of Mohan Singh was 
iscoverod next morning by kaka, the 
wner of the field, where it was lying, 
t was identified by one Hem Singh. The 
latter was promptly reported to the 
dice through the Zaildar Jowahar 
iingh, father of the deceased, and his 
ther relations also came to know of it. 
n the first information report made >> 
owahar Singh, it was mentioned that 
5ita Ram had illicit connexion with 
Johan Singh's wife and that he was 
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suspected of having committed the mur¬ 
der with the help of Nanak Chand and 
Kala butcher. 

The approver wa3 not named in the 
first information report, but was sus¬ 
pected at an early stage and was arres¬ 
ted on 14tb April. At the time of his 
arrest, he was found to be wearing a 
shirt belonging to Nanak Chand. After 
four days he dug out from his house, the 
purse and clothes which he had buried 
there. On 19th April Nanak Cband re¬ 
turned from Jammu and was arrested. 
Sita Ram did not surrender himself till 
12th May. 

The conviction of the appellants rests 
on the testimony of the approver and a 
certain amount of corroborative evidence. 
The principles of law governing such 
cases are well established. The testi¬ 
mony of the approver being tainted re¬ 
quires, as a rule independent corrobora¬ 
tion in material particulars and the 
present case cannot be considered to be 
an exception to the rule. It is therefore 
necessary to S9e whether there is first 
of all sufficient general corroboration of 
the approver's story implicating himself 
and secondly, whether the story has been 
sufficiently corroborated in material parti¬ 
culars connecting each of the appellants 
with the crime. 

As regards the approver himself, I do 
not think thero is any reasonable room 
for doubt that he took part in the crime. 

The story narrated by him seems a pro¬ 
bable one. He is a relation of the ap¬ 
pellant Sita Ram and hence, there was 
nothing unlikely in his being taken into 
confidence by him. Nanak Chand wa 3 
also a friend of Sita Ram and was also 
indebted to him. There was, therefore, 
nothing improbable in his being an ac¬ 
complice. There is ample corrobora¬ 
tion of the approver's statement in 
respect of the part taken by Nanak 
Chand, as will be shown hereafter. As 
regards the actual part taken by the ap¬ 
prover in the murder, there is corrobo¬ 
rative evidence to show that be went to 
inquire for the deceased at his house on 
the evening prior to the murder: see evi¬ 
dence of Mt. Indar Kaur, P. W. 4, and 
Mt. Vidya Wati (P. W. 5); and was later 
seen by Mangal Sen (P. W. 19) with the 
deoeased. At the time of his arrest he was 
found wearing a shirt of Nanak Chand 
whioh was given to him by Nanak 
Chand after the commission of the mur¬ 


der. In the pocket of the shirt was 
found the draft of a letter referring to 
lorry No. 4333-A, which was according 
to Nanak Chand’s own statement-, pur¬ 
chased by him. 

The strongest piece of corroborative 
evidence in respect of the part taken by 
the approver is however tbo recovery of 
the purse, Ex. P-2, belonging to the de¬ 
oeased, containing the picture Ex. P-7 
from his house. These articles have been 
identified beyond any reasonable doubt 
as the property of the deceased. Besides 
these articles, some of the approver's 
own clothes, stained with human blood, 
were dug out from his house. This to 
my mind, is a convincing piece of corro¬ 
borative evidence in proof of the appro¬ 
ver's own participation in the crime. 
The medical evidence is also consistent 
with it except this: that the approver has 
stated that the deceased had taken his 
food some 20 minutes before his death, 
while the medical evidence is to the 
effect that the food must have been taken 
at least an hour before death, if nob 
more. The Assistant Surgeon who ex¬ 
pressed this opinion however gave no 
definite reasons in support of it; and in 
any case I do not think the discrepancy 
between the medical evidence and the 
approver’s statement on this point de¬ 
serves the stress lain on it. As pointed 
out in Taylor’s Principles and Prac¬ 
tice of Medical Jurisprudence: 

“ Ihe rato of digestion varies with different in¬ 
dividuals and with the stato of tho gastrio 

mucosa.Again it must be romombored 

that death does not at once cause the process of 
digestion to stop, as we know that tho stomach 
can oven digost itself after death, With all this 
uncertainty too much stress must not be placed 
on such evidence: see Yol. 1, p. 295, 8th Edn.” 

The approver has not been shown to 
have any adequate motive for implica¬ 
ting falsely either Sita Ram or Nanak 
Chand. As stated already he is related 
to Sita Ram. As regards Nanak Chand 
it was alleged that there was ill-feelin« 
between the two, as the approver was 
betrothed to a sister of Nanak Chand's 
wife and as Nanak Chand had got the 
betrothal cancelled by telling his wife's 
parents that the approver was a man of 
immoral oharaoter. The defenoe evidence 
produced in support of this allegation 
seems interested and unreliable. 

After carefully considering the evi- 
denoe referred to above, I do not see any 
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good reason to doubt the truth of the 
general story of the approver as regards 
the manner in which the murder was 
committed and his own participation in 
the crime. 

I now proceed to consider how far the 
approver s statement is corroborated in 
material particulars in respect of appel¬ 
lant Nanak Chand. 

The first piece of corroborative evi¬ 
dence is to he found in the statement of 
Mt. Indar Kaur, who has deposed that 
Sita Ram had told her that he would 
procure the murder of the deceased 
through Kheui Raj, approver, and Nanak 
Chand. This woman has no motive for 
falsely implicating Nanak Chand, but 
her evidence has no doubt, to ho taken 
with caution, as she was on her own 
showing aware of the plot to murder the 
deceased but did not disclose it at first. 

The next piece of corroborative evi¬ 
dence, is the fact that Nanak Chand and 
the approver saw Sita Ram off at the 
railway station when.he left fcr Lahore 
Boma time about the beginning of April 
1930, Hardit Singh (P. W. 12) who has 
deposed to this fact seems to be disin¬ 
terested. According to his evidence ho 
is a friend of the approver and tho appel¬ 
lants, and this statement of his was not 
challenged in cross-examination. Tho 
only point which has been brought out 
in his cross-examination, is a discre¬ 
pancy between his statement in Court 
and his statement before the police, as 
to why he had gone to tho railway 
station. I do not tbink this discre¬ 
pancy, by itself, is sufficient to justify 
his ovidenco being treated as unreliable. 
This evidence is however not of much 
importance as the approver and Nanak 
Chand were friends of Sita Ram and might 
have gone to see him oil on this account. 

Next there is some ovidonce to show 
that Nanak Chand was with the appro¬ 
ver when the latter went to Mohan 
Singh’s bouse to inquire about his return 
from Campbollpore, but tho evidence is 
not very satisfactory as Mt. \ idya Wati, 
who depose to. tho fact says that she saw 
only his hack. The evidenoo of Fazal 
Din that ho saw the appellants with the 
deceased, a short time before the murder 
on tho Khana road, not far from tho 
scene of the murder, would have been 
important; hut this witness apparently 
stated before the police that he wont by 
a ditferent route. Ho also did not come 


forward as a witness at once though he 
came to know of the murder tho next 
day and was aware of the fact that 
police investigation was going on. In 
these circumstances. I do not consider it 
safe to rely on Fazal Din's evidence. 

There is however other and more im¬ 
portant evidence available in corrobora¬ 
tion of the part played by Nanak Chand. 

According to the statement of the ap¬ 
prover, Nanak Chand took away the dag¬ 
ger with whichthe murder was committed 
and a coat belonging to the deceased. 
This part of the approver’s testimony is 
corroborated by evidence to the effect 
that the dagger was deposited by Nanak 
Chand with a friend named Hari Ram, 
who produced it from a well where he 
had thrown it, and that on the informa¬ 
tion given by Nanak Chand, the ooat was 
recovered from another jhalar, where it 
had been thrown by him. The recovery 
of these articles has been proved satisfac¬ 
torily and the identity of the coat has- 
also been established by ovidenco which 
there is no good reason to doubt. No 
human blood was detected on the dagger 
but this may .have been due to tho fact 
that it was lying in a well for several 
days. It was argued on behalf of the 
appellants that it was very unlikely 
that Nanak Chand would have deposited 
tho dagger with Hari Ram as alleged, 
when he could have easily concealed it 
somewhere. But the conduct of a mur¬ 
derer is not always as prudent as one 
might expect it to be and Nanak Chand 
must have had some motive for deposit¬ 
ing it with his frioDd Hari Ram. In any 
case it does not appear that the police 
had anything to gain by putting forward 
this round about story in the oase of the 
dagger. Hari Ram denied in the Sessions 
Court that the dagger was deposited 
with him by Nanak Chand, but ho has 
given no satisfaatory explanation as to 
how it came to him. His statement that 
ho suddenly discovered it lying by his 
side when he awoke one morning is 
wholly unconvincing. In my opinion, 
his statement in the Committing Magis¬ 
trate’s Court (which has been tr “ nsf ?J* 
red to the Sessions record under b JW. 
Criminal P. C.) in whiob he olwriy »*• 
milled that the dagger was deposited 
with him by Nanak Chand is the true, 
one. He.has alleged that the lattor state¬ 
ment was made under police pressure, 
but there is no good reason to helie\o- 
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this allegation. As I have already point¬ 
ed out, the police had nothing to gain by 
attributing the recovery of the dagger 
to Hari Ram when the person charged 
was Nanak Ghand and not Hari Ram. 
The evidence of Hari Ram, as given in 
the Committing Magistrate's Court, is 
further corroborated by that of Ram 
Chand and the evidence to tbo con¬ 
trary of Ishar Das, the owner of the 
shop, who was originally a prosecution 
witness but has now appeared as a de¬ 
fence witness, does not appear reliable. 

The approver has stated that Nanak 
Chand told him before his departure 
that bo was going to Jammu to pro¬ 
cure some evidenoe of alibi. Nanak 
Chand has as a matter of faot, pro- 
duced evidence to the effeot that he 
was in Jammu territory on the date 
of the murder and was prosecuted 
for an offence under the Motor Regula¬ 
tions committed on that date and was 
convioted and sentenced to a fine of 
Rs. 7. After careful consideration, it 
seems to me that this evidence is fabri¬ 
cated and instead of exonerating Nanak 
Chand, it only tends to corroborate the 
aforesaid statement of the approver. 
The learned Sessions Judge has discussed 
this evidenoe in detail and I need only 
say that I agree with the view taken by 
him. There are several suspicious oir- 
oumstanoes about this evidenoe. The 
date “10th April" is prominently men¬ 
tioned in the complaint although all 
other dates are given according to the 
Sambat era wbioh is in vogue in the 
Jammu State. The offence is alleged to 
have been committed on the 10th April, 
but the accused was neither produood in 
Court nor recognizance taken from him on 
10th April. He was actually produced in 
Court only on the 14th April and plea¬ 
ded guilty and was fined. Immediately 
afterwards he applied for a copy of the 
order, though it could soaroely be of any 
use to him except for purposes of defence 
m this oase. The oral evidence is 
equally unsatisfactory. 

xt * ? ome to the oonfession of 

Nanak Chand recorded by a Magistrate 

A Dd . e , r 164 ’ 0riminal P. C., on 28th 
April 1930. There were certain irregu¬ 
larities in recording this confession, e. g. 
it was not taken down in the language 
in which it was made but in English and 
it was not signed or thumb-marked by 
the aooused. But these irregularities 
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cannot be considered to be material in 
view of the evidence given by the Magis¬ 
trate in Court, which goes to show that, 
the confession was mide voluntarily and 
correctly recorded : cf., Queen Empress 
v. Ilatjhu (1). In fact, it is not now the 
case of tho appellant that the confession 
was not actually made beforo the Magis¬ 
trate or that it was not correctly recor¬ 
ded. The main contention cf the learned! 
counsel for the appellant Nanak Chand 
now is that the confession was made as 
a result of a promise given by the police 
to the effect that he would be tendered a; 
pardon. 

The conduct of the accused how¬ 
ever does not lend support to this 
contention. When Nanak Chand was 
first produced before the Magistrate, ho 
plainly told him that he was not willing 
to make any statement unless he was 
made an “ approver." The Magistrate 
informed him that it was the District 
Magistrate who was authorized to grant 
a pardon. Upon this Nanak Chand said 
that he would not make a statement and 
was taken away. About two hours later 
he was again produced bsfore the Magis¬ 
trate and made the confession which is 
now relied upon by the prosecution. It 
is alleged that this confession was made 
simply because the Sub-Inspector of 
Police told him during the interval that 
he, i. e, the Sub-Inspeotor, was autho¬ 
rized to make him an approver and asked 
him to repeat beforo the Magistrate what 
he told him. The Sub-Inspeotor is also 
said to have informed Nanak Chand that 
if hedid not do so, Khem Chand would be 
made an approver. There is no evidence 
in support of the allegation, wbioh is 
denied by the Sub-Inspector. It is more¬ 
over, difficult to believe that the appel¬ 
lant could have believed any such thing, 
even after tho Magistrate had told him 
that it was the Distriot Magistrate who 
was authorized to grant a pardon. Tho 
Magistrate told Nanak Chand on the 
seoond oocasion also that he was nob 
being made an approver. It is significant 
that when Nanak Ghand was examined 
mthe committing Magistrates Court, he 
oBped haying made any confession at 
and did not allege that he mado it 
as a result of any promise of pardon 

given to him by the police. It is proba¬ 
ble that Nanak Ghand made the con¬ 
fession ip the hope of obtaining n. 

(1) [1899] 23 Bom. 221.-®- 
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pardon, as Khem Chand was also 
trying to secure a pardon but in view 
of the facts deposed to by the Magis¬ 
trate I .do not think that the con¬ 
fession was made as a result of any 
promise of pardon given by the Sub-In¬ 
spector, as alleged. If the confession was 
made merely in the hope of securing a 
pardon, that fact by itself would not 
make the confession inadmissible : cf., 
\Nilmadhab v. Emperor (2) at p. 187 (n/ 
|5 Pal.) 

The confession was retracted by Nanak 
Chand, but this fact cannot be attached 
any importance, when it appears to have 
been made voluntarily and when the 
reasons given for its retraction are found 
to be unreliable. The confession, though 
^traded, is therefore a very strong piece 
of evidence in support of the conviction 
of Nanak Chand. But I may add that 
even if the confession had been excluded, 
I would have considered the other corro¬ 
borative evidence disoussed above to be 
sufficient to prove Nanak Chand’s guilt 
beyond any reasonable doubt. 

Coming now to the case of the appel¬ 
lant Sita Ram, the material allegations 
of the approver in respect of which cor¬ 
roboration i3 available appear to be the 
following : 

(a) That Sita Ram had illicit connox- 
ion with Mt. lndar Kaur, wife of the 
deceased and that he wa9 caught with 
her twice. Mohan Singh had beaten Mt. 
Indar Kaur on coming to know of this 
intrigue. 

(b) Mt. Indar Kaur told Sita Ram 
after she was beaten by her husband 
that she would not be able to continue 
the illicit connexion. Sita Ram told 
hor that ho would murder Mohan Singh 
with the help of Khem Chand, approver, 
and Nanak Chand, the appellant. 

(c) Sita Ram accordingly took Khem 
Chand and Nanak Chand into his con¬ 
fidence and conspired with them to 
murder Mohan Singh. He asked them 
to bo friendly towards Mohan Singh to 
ward off suspicion. He promised to ab¬ 
solve Nanak Chand from a debt of about 
Rs. 800 which ho owed him in connexion 
with the purchase of a lorry and ga^e 
him a dagger for committing the murden 

(d) Sita Ram arranged to take leave 
and go away from Rawalpindi so as to 
screen himself from s uspicion, instruc ¬ 
ts A. 1. K PM. 279=27 Cr. L. J. 957= 

9G I. C, 509=5 Pat. 171. 


ting the other conspirators to commit 
the murder in his absence. The appro, 
ver and Nanak Chand saw him off at the 
railway station. 

(o) Before his departure Sita Ram 
mads arrangements for transferring the 
lorry purchased for Nanak Chand which 
had been registered in the name of Sita 
Ram's younger brother, Sant Ram. to 
Nanak Chand. 

There is ample reliable evidence in 
support of (a). The intrigue with Mt. 
Inder Kaur is proved not only by her 
own evidence but by the evidence of her 
near relations, viz , her sister-in-law Mt. 
Vidya Wati, who actually found her 
once lying on the same bed with Sita 
Ram, in Mt. Jamna’s house and Jowahar 
Singh, her father-in-law and Sarup Singh 
her brother-in-law, who were informed 
by Mt. Vidya Wati. The illicit connex¬ 
ion of Sita Ram with Mt. Indar Kaur 
was mentioned in the first information 
report made by Jowahar Singh and Sita 
Ram was suspected of the crime. It doe3 
not appear that Jowahar Singh had any 
motive for falsely accusing Sita Ram 
and it is extremely unlikely that Mt. 
Indar Kaur or her relations would have 
set up a false story of this kind invol¬ 
ving her honour. Beant Singh lambar- 
dar, who appears to be a disinterested 
witness, has also deposed to this intrigue 


and to having seen Mt. Indar Kuar being 
boaten by the deceased on that account 
some fifteen or twenty days before the 
murder. 

As to (b) and (c) the corroborative evi¬ 
dence available is firstly that of Mt Indar 
Kaur. The evidence of Mt. Indar Kaur 
cannot be considered to bo altogether free 
from taint, as she was aware of the con¬ 
spiracy and did not disclose it. At the 
same time the degree of suspicion at¬ 
tached to her evidence is small and is, 1 
think, sufficiently removed by the other 
corroborative evidence in this case. She 
is a young girl aged about 17 and had no 
motive whatever for falsely implicating 
Sita Ram. In fact, she had every motive 
for shielding him and did attempt to do 
so at first by stating before the police 
that sho had an intrigue with one Khem 
Chand cf Tahlian (not the approver) and 

not with Sita Ram. She however with 
drew that statement the very next day 

(12th April) and admitted that it was 
Sita Ram and not with Khem -nam 
that she had an intrigue. The appel- 
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lants have not produced any evidence to 
show that she had any intrigue with 
Khom Chand of Tahlian or any other 
person. 

The other corroborative evidence avail¬ 
able in respect of (b) and (c) consists of 
the statements of Sarup Singh and 
Muhammad Ji and the evidence relating 
to the recovery of the dagger. 

Sarup Singh, who is a brother of the 
deceased, has deposed that even after 
the discovery of Mt, Indar Ivaur’s intri¬ 
gue and the beating given to her by the 
deceased the latter was lulled into the 
belief by tbo approver and Nanak Chand 
that the rumours about the intrigue were 
unfounded and that be was thus induced 


EMPEROR (Bhide, J.) 

dence to show that he had obtained leave 
on medical certificate. On 27th March 
1930, Lieutenant Johnstone recommen¬ 
ded him ten days leave on the ground 
that ho was suffering from neurasthe¬ 
nia : see Ex. P-112. The exact date of 
Sita Ram's departure from Rawalpindi 
seems somewhat uncertain, but it appears 
from the evidence of Hardit Singh 
(P. W. 12). who seems to be a disinter¬ 
ested witness, that he probably left 
about the 3rd April. This witness also 
deposes that the approver and Nanak 
Chand had gone to see Sita Ram off. On 
5th April 1930, Sita Ram sent another 
application from Hardwar asking for 
further leave. On the 7th April ho for- 


to associate with Sica Ram and his 
friends. 

Muhammad Ji (P. W. 9) is the person 
from whom a lorry was purohased for 
Nanak Chand in September 1929. He 
has deposed that Nanak Chand executed 
a promissory note for Rs. 300 and that 
the remaining amount was paid in cash 
by Sita Ram. There seems no reason 
whatever to doubt Muhammad Ji’s state¬ 
ment on the point as ho is a perfectly 
disinterested witness. It thus appears 
from this evidence that Nanak Chand 
did, in fact, owe about Rs. 800 to Sita 
Ram and Sita Ram was thus in a posi¬ 
tion to influence him. Nanak Chand has 
denied this fact in Court, but he admit¬ 
ted it in his confession. I fcave already 
held this confession to he voluntary and 
admissible in evidence. It can he ‘‘taken 
into consideration” against Sita Ram the 
co-acoused also under S. 30, Evidence 
Act, though its value is, of course, much 
less than sworn testimony even of an 
approver given in Court: cf., Jatvan v. 
Emperor (3). 

The evidence as to the recovery of the 
dagger has been already discussed. In 
my opinion that evidence is reliable and 
corroborates the evidence of the approver 
so far as it goes. 

(d) It is not disputed that Sita Ram 
did take leave about the end of March 
and waB absent when the murder was 
committed. The question is whether 
this absence was bona fide or was 
merely intended to divert suspicion from 
Sita Ram, who according to the prosecu¬ 
tion case, was primarily responsible for 
the offence. Sita Ram has produced evi. 

(3) A: R - 8 2i^so p.k. i 914 c — 

15 Or. L. J. 628=25 I. O. 634. 


warded a medical certificate in support 
of the same, which showed that he was 
still suffering from neurasthenia : 
Ex. P-115. The next application for 
leave was sent on the 21st April. This 
was also on the ground of sickness, Jyjt 
no medical certificate seems to have bdtn 
sent in support of it. Sita Ram evjh- 
tually surrendered himself on the l4h 
May. 5 

The circumstances in which Sita Ram 
went on leave seem to bo very suspici¬ 
ous. Ordinarily a clerk in the position 
of Sita Ram could scarcely be expected 
to take leave and go all the way to 
Hardwar on account of a complaint like 
neurasthenia and then ask for extension 
of the period of the leave from time to 
time when he was evidently by no means 
seriously ill. It appears from the evi¬ 
dence of the medical witness from 
Hardwar that Sita Ram saw him only 
once and did not take any treatment, 
bita Rams leave was sanctioned on 
27th March and he states that he left 
for Hardwar at once. But this state¬ 
ment was not supported by any evidence. 
From the evidenoe of Hardit Singh it 
appears that he did not leave till about 
the 3rd April. The approver's own 
statement in Court on the point is not 

f bUt u D ,U8 8tafc0tr, Gnt before 
the Magistrate he gave the date as 3rd 

th P "!\ In ( Na .” ak Chan ^’s confession also 
as 3 r l°A 0 ®! ta ? am s departure is given 

Ha^it Sinat, in0Hned t0 b0lieve 

SlDghs ev » d enco on the point 

reallv !n thafc Sita Ram ™s not 

™ L °^u ny ohange afc OnO0 bnt 

was occupied with arrangements for the 
urder prior to his departure. If Sita 
Ram had been really absent bona fide 
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he would not have stayed away without 
any further leave being sanctioned after 
the 17th April as ho seems to have done. 
His failure to appear till the 12th May 
is certainly suspicious. After a careful 
consideration of the evidence on this 
ncint, his conduct does not seem to me to 


be that of a person who was absent in 
good faith for reasons of health. 

(e) On the last point the only evidence 
available seems to be the draft of a 
letter (Ex. P. 0.) found in a shirt which 
the approver was wearing at the time 
of his arrest and another letter Ex.P. Z-2, 
which is dated 3rd April and is to the 
same affect as Ex. P-0. These documents 
suggest that perhaps about the 3rd April 
the arrangements for transfer of the lorry 
P. 4333 to Nanak Chand were completed 
but unfortunatly the prosecution has not 
proved these documents aud hence the 
fact cannot be said to be established. 

The learned counsel for the appellant 
Sita Ram has urged that the prosecution 
evidence does not establish at its best 
more than a motive cn the part of Sita 
Ram to murder the deceased, that Mt. 
Iudar Kaur being an ‘accomplice" her 
evidence is of no value by way of corro¬ 
boration and there is no other corrobo¬ 
rative evidence sufficient to sustain Sita 


Barn’s conviction. 

\ s regards this argument, it must be 
remembered that the rule that a convic¬ 
tion should not be based on the uncorro¬ 
borated testimony of an approver s 
not strictly a rule of law but a rule 
of nractice. dictated by prudence. 1 he 
nature and decree of corroboration must 
therefore necessarily vary with t.ie par- 
ii polar circumstances of each case. As 

Ztea out in B. v. Basket Vtllc i 4), at 

n°6G7 it would be in high degree danger¬ 
ous to attempt to formulate the kind of 
evidence which would be regarded as 
corroboration except to say that corrobo 
'rativo evidence is evidence which shows 
ior tends to show that the story o the 

accomplice that the accused committed 
Urn crime is true not merely that he 
icrime has been committed but that i< 
iwas committed by the accused. 

In the present instance, the a PP r °; 0 ^ 

definitely statedJhatRjvas at_the 


instance of Sita Ram that the murder 
was committed. Sita Ram had undoubt¬ 
edly a strong motive for the murder 
while the approver and Nanak Chand 
had no motive of their own. In view of 
these facts a comparatively small 
amount of corroboration in support cf 
the approver's statement will, in mv 
opinion, suffice in tbs circumstances of 
this case. The evidence of Mt. Indar 
Kaur would, in itself, have been sufficient 
corroboration of the approver's state¬ 
ment. but for the fact that her evidence 
is not altogether free from taint. But as 
pointed out already, the degree of taint 
attached to her statement is small. Her 


statement is further supported by the 
confession of Nanak Chand which though . 
retracted can be taken into considera¬ 
tion'' against Sita Ram. Besides, oven 
apart from Mt. Indar Kaur's statement 
and Nanak Chand’s confession there are 
other portions of the approver's state¬ 
ment in respect of which material corro¬ 
boration is available as I have pointed 
out already which shows or tends tc 
show that the offence was committed in 
the interests of Sita Ram and at his in¬ 
stigation. For instance, the evidence of 
Sarup Singh that the approver and 
Nanak Chand told the deceased that the 
rumours about Sita liana's intriguo with 
Mt. Indar Kaur were false and thus in¬ 
duced him to associate with them before 
the murder is significant and affords 
material corroboration of the appro¬ 
ver's story that this was done at the 
instance of Sita Ram to facilitate the 
crime. Still more important is the evi¬ 
dence relating to the absence of Sita 
llam at the time of the commission bf 
the offence. This abseuce, as shown 
already, is highly suspicious and supports 
the approver’s statement that Sita Ram 
was absent not for reasons of health but 
to screen himself from suspicion. After 
careful consideration of all the evidence 
I am oi opinion that there is sufficient 
material corroboration of the approver s 
statement to justify the conviction ^ol 


a Ram. , ., 

I would aceordingly dismiss both tno 
peals and confirm the sentences ot 

abb. 

Tapp. J.—I agree. 7 
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In this view of the case the appeal is 
allowed and the judgment of the Court 
below is set aside. The case is remanded 
to the Court bolow for deoision of the 
remaining questions according to law. 
The court-fee paid by the appellant shall 
be refunded. Other oosts shall abide the 
result. 

V.B./R.K. Case remanded, 

A. I. R. 1932 Lahore 96 

Johnstone, J. 

{Master) Daulat Singh —Decree-holder 
—Appellant. 

v. 

Rup Narain and others — Judgment- 
debtors—Respondents. 

Miso. First Appeal No. 1736 of 1930, 
Decided on 7th April 1931, against order 
of Sub-Judge, First Class, Delhi, D/- 2nd 
June 1930. 

(a) Civil P. C. (1908), S..47 and 73—Order 
refuting rateable distribution between two 
rival decree-holder* not affecting judgment- 
debtor it not appealable. 

Au order refusing rateable distribution made 
under S. 73 between two rival docreo-bolders 
which does not affect or interest the judgment- 
debtor, is an order in execution proceedings but 
is not a decree as all tbo conditions onumerated 
in S. 47 are not present and consequently is not 
appealable ; 42 Cal. 1, Foil.', A . I. R. 1924 Cal. 
801 and 36 Rom. 156, Dist. (P 9G C 2) 

(b) Civil P. C. (1908), S*. 115 and 73 Re¬ 
vision from order under S. 73 cannot be en¬ 
tertained. 

It is tbe practice of the Lahore High Court 
not to allow revision against orders under S. 73. 
Consequently revision cannot be entertained 
from an order dismissing application of a 
decree-holder for rateable distribution made 
after his rival deorco-holdcr, who had obtained 
the leave to bid and set off tbe sale price against 
his decree has obtained the money as set off as 
allowed bv the Court: 11 Cal. G ( P. C); 65 P. R. 
1905: 82 P. R- 1935; 123 P. R - 1906; 17 I. C. 
054 • go I. C. 371 and .4.1 R - 1927 Mad. 1030, 
Foil.-, 43 I. C. 715; 59 I. C. 86 ; .1. I. R. 1926 
Nag. 3S0 and .4. I. R. 1928 -Va<2. 3G2 - p /? ^ c ^ 

J. N. Aggartoal and Asa Ram — ior Ap¬ 
pellant. 

Kishan Dayal—lor Respondents. 

Judgment—The facts out of which 
this appeal arises are briefly as follows: 

Lai Das-Magan Lai of Bombay ob¬ 
tained a money decree against Mr. Rup 
Narain of Delhi and had the decree trans¬ 
ferred to Delhi. It was sent to tbe Court 
of Bawa Dasaundha Singh, Subordinate 
Jud-e, First Class, for execution. On 
16th November 192S, Lai Das-Magan Lai 
got leave from the executing Court to 
bid at tbo sale of a property, known as 
the Royal Hotel, and to set off the sale 
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price against his deoree. The sale took 
place on 18th November 1928, and Lai 
Das-Magan Lai merely paid in the ooin- 
mission fee, tbe rest being retained by 
him as set-off, as allowed by the execut¬ 
ing Court. 

Meanwhile Daulat Singh had obtained 
a money deoree from tbe Senior Subor- 

iooo t0 Judg0, and on y8fch November 
1928, he moved that Court to send his 
deoree to the Court of Bawa Dasaundha 
Singh, so that he might get rateable dis- 
tribution. The transfer was made and 
on 30th November 1928, Daulat Singh 
applied for rateable distribution. Daulat 
Singh s claim to rateable distribution 
was there challenged and the Court 
deoided against him and rejeoted his ap. 
plication. Daulat Singh now appeals. 

A preliminary objection is taken that 
no appeal lies. The first authority cited 
by Mr. Kishan Dayal is Balmer Lawrie 
it Co. v. Jadu Nath Banerjee (l), which 
lays down that an order, refusing rate¬ 
able distribution made under S. 73, Civil 
P. C., between two rival deoree-holdora, 
which does not affect or interest tbe judg¬ 
ment-debtor, is an order in execution pro¬ 
ceedings, but is not a deoree as all the 
conditions enumerated in S. 47 of tbe 
Code are not present and consequently 
is not appealable. This principle covers 
the facts in the present case and obvi- 
viously supports the objection taken by 
Mr. Kishan Dayal. For the appellant 
Mr. Jagan Nath Aggarwal cited Dwarka- 
das v. Judub Chandra Ganguli (2), hut^ 
there, on this question, the learned 
Judges were not agreed as to the appli¬ 
cation of S. 47, Civil P. C.,. and there 
were certainly features in that case which 
distinguish it from the one before me. 
Nor does Sorabji Cooverji v. Kala Raghu 
Nath (3), help him. On tbe other band, 
there are several other decisions which 
enunciate the principle laid down in 
Balmer Lawrie & Co. v.Jadu Nath Ba¬ 
nerjee (l) and I hold accordingly that no 
appeal lies in this case. 

It is then urged that the appeal should 
be treated as a revision, but here again 
Mr. Kishan Dayal objects, not only on 
the strength of Amir Ilahsan Khan v. 
Sheo Bak hsh Sing h (4). but aiso^on the 

( 1 ) [1915) 42 Cal. 1=27 I. (3. 644. 


( 2 ) 

(3) 

(4) 


A. 1. R. 1S24 Cal. SC1=76 I.C. 731=51 Cal. 
7G1- 

[1911] 3G Bom. 156=12 I. C. 911. 

[IS85' 11 Cal. e = ’-l l. A. 

(P.C.). 


237 =4 Sar. 559 
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nized judicial principles. No other point 
was argued before me. 

Under these circumstances I refuse to 
admit additional evidence, and confirm¬ 
ing the decree of the Court below dismiss 
the appeal with costs. 

V.B./r.K. Appeal dismissed. 

A. I. R. 1932 Lahore 95 

Tek Chand and Agiia Haidar, JJ. 

Chhanga Singh —Piaintitf Appellant. 

v. 

Gajjan Singh —Defendant Respon¬ 
dent. 

First Appeal No. 1093 of 1927-, De¬ 
cided on 8th Ootober 1931, against do- 
oree of senior Sub-Judge, Lyallpur, D/- 
25th January 1927. 

Registration Act (1908), S. 17 (as amended) 
— Agreement to sell immovable property 
does not require registration even if executed 
before amending Act. 

Aq instrument purporting or operating to 
effect a contract for the sale of immovable pro¬ 
perty whother oxocutoi before or after the am¬ 
ending Act 2 of 1927 doos not require compul- 
scrv registration : A. I. R. 1927 All . 287 (F.B.), 
Ref.; A.I. R. 192G P. C. 94, Diss. /rom.[P95 C 2] 

Ram Chand Manchanda — for Appel¬ 
lant. 

Gobind Ram Khanna , If ehr Chand 
Sud and Mahommad Amin —for Respon¬ 
dent. 

Judgment.—This appeal arises out of 
a suit for possession of certain land by 
means of specific performance of a con¬ 
tract for sale. The trial Court has dis¬ 
missed this suit ou a preliminary point. 
The plaintiff has come up to this Court 
in appeal. The facts leading up to the 
preseut litigation may be briefly stated 
as follows : 

On 19th March 1923, the defendant 
Gujjan Singh executed a document in 
which he agreed to sell ono-fourth of a 
certain square to the plaintiff Chhanga 
Singh for a consideration of Rs. 6,000. 
Out of this sum of Rs. 6,000 Rs. 500 
was paid by way of earnest money to 
the vendor and the balance was to be 
paia by instalments. A document was 
drawn up embodying the terms of this 
agreement and it was mentioned therein 
that a formal sale deed would be exe¬ 
cuted on 1st April 1926. It is important 
to note that, on 29th March 1926, a sum 
of Rs. 90 was deposited in the treasury 
by the defendant for the purchase of the 
stamp paper on which the sale deed was 
to be engrossed and registered on 1st 
April 1926, before the Sub.Registrar and 


the document was consequently not regia, 
tered. The plaintiff thereupon brought 
the present suit for possession of the 
property in suit by specific performance 
of the contract for sale. 

Various pleas were taken in the Court 
below by the defendant Gajjan Singh 
with which wo are not concerned. The 
sole plea which was accepted by the 
Court below was that as the agreement 
entered into between the parties on 19th 
March 192G, was not registered, there¬ 
fore the document could not bo admitted 
in evidence, having regard to the decision 
of their Lordships of the Privy Council 
reported in Dayal Singh v. Indar 
Singh (l). The suit was accordingly dis¬ 
missed by the trial Court. After this 
judgment was delivered by their Lord- 
ships of the Privy Council, the legis¬ 
lature passed an Act amending the Regis¬ 
tration Act. This Act is No. 2 of 1927. 
It added an explanation to S. 17, Regis! 
tration Act, which is to the following 
effect : 


“A document purporting or operating to effect 
a contract for tbc sale of immovable propertv 
shall not be deemed to require or ever to have 
required registration by reason only of the fact 
that such a document contained a recital of tho 
payment of any earnest money.” 

In view of this amendment of the law 
of registration there cannot be any 
doubt that the document in question 
comes within tho "explanation” and is 
admissible in evidence and the judgment 
of the Court below holding otherwise 
must be set aside. In this connexion a 
kul Bench decision of tho Allahabad 
High Court reported in Bansidliar v 
Sampat Kumar Singh (2) may be men¬ 
tioned. 


.ue conclusion oi ms arguments on 
this part of the case the learned counsel 
for tue respondent argued that the docu 
ment, dated 19th March 1926, was not a 
comract. for sale but was a comnleted 
sale deed itself and as such required 
registration. Me have examined the 
terms of tho document and the recitals' 
contained therein, and we are satisfied 
that the document was an agreement to 
sell only and that the parties content 
plated that a regular sale deed shall be 
execution a future date, namely, 1st 


(1) siMRC 2 )! P C - 91=93 L C - 5 ^=53 I. A. 

(2) a soc(f!b:;. A11 - 287=103 IC - 417=49 AU. 
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W. lh .° High Court will 


not interfere with such orderol re usal iu second 
appeal: 42 Mad. 737 (F.D)- A I R iqiu?,, 
30 and 83 All. 379, Foli. *' ' *' g}J £*£] 

^ljt« Ram — for Appellant. 

Harbans Singh for Respondent. 

Judgment. This appeal arises out 
of certain execution proceedings. The 
deo roe-holder proceeded to attach cer¬ 
tain property. The judgment-debtor rai¬ 
sed the plea that the property was an- 
costral and therefore wag not liable to 
attachment. The trial Court held that 
the proporty was not anoestral and over¬ 
ruled the plaintiff’s objection. The judg- 
ment-debtor went up in appeal. One of 
the grounds of appeal, that is No. 2, 
taken by him was that the lower Court 
had erred in giving its decision without 
examining the entries in certain revenue 
papers relating to the land attached. 

It appears that the appellant had given 
these papers to his counsel for producing 
them in the case, bub the latter did Dob 
produco them. 

The first portion of this gtound of ap¬ 
peal is without any substance whatso¬ 
ever. The document had not been placed 
on the record and therefore it was im¬ 
possible for the trial Court to examine 
the outrios in the said document relating 
to the land in question. These copies 
were produced before the lower appel¬ 
late Court and an application, accom¬ 
panied by an affidavit, was filed by the 
appellant asking the Court to admit ad¬ 
ditional evidence under the provisions of 
0. 41, It. 27, Civil P. C. 

I have satisfied myself that the appel¬ 
lant applied for the copies ou 27th Octo¬ 
ber 1930, and that he obtained them on 
the same day. The next hearing of the 
case wa9 on 31st October, when evidence 
had to bo produced. The appellant's 
affidavit alleges that the copies were 
given by the judgment-debtor to his coun- 
sel, but that the counsel did not produce 
them in Court. Now the learned Judge 
of the lower appellate Court observes as 
follows: 

“ The appellant has now put in a copy of 
jamabandi*"along with the memorandum of 
appeal in order to prove that the land attached 
has been in possession of the appellant and his 
ancestors since 1>65. The fard itself docs-not 
prove this, and 1 see no reason to admit it in 
evidence at this stage when it was not origi¬ 
nally produced.” # 

In other words the learned Senior Sub¬ 
ordinate Judge, in the exercise of his 
discretion, refused to admit the document. 
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In my judgment the learned Judge of the 


lower appellate Court was light. To hold 
otnerwiso would be to put a premium on 
gross negligence of the parties and their 
counsel. In this case the judgcnent-deb- 
tor actually obtained copies and gave 
them to his pleader. If the pleader was 
negligent and did not produce these co¬ 
pies at the proper time the remedy of 
the judgment-debtor. if any, lies in filing 
a suit for damages against his pleader. 
That matter is however not before me 
and I do not express any opinion one 
way or the other. 

The question now is whether, in se¬ 
cond appeal it is open to this Court to 
admit additional evidence. There is a 
Full Bench decision of the Madras High 
Court reported in Vaithinntha Pillai v. 
Kuppu Shevar (1), where the learned 
Chief Justice followed the course of de¬ 
cisions of the Madras and Allahabad High 
Courts and held that no second appeal 
lay from a refusal by the lower appel¬ 
late Court to admit fresh evidence under 
O. 41, R. 27, Civil P. C. It is true that 
Sadasiva Aiyar, J., gave a dessentient judg¬ 
ment in the Full Benoh but, in my judg¬ 
ment, the opinion of the majority of the 
Full Benob seems to be consonant with 
the authorities and genorallprinoiples. In 
Santa Singh v. Bhati Singh (2) Broadway, 
J. followed Vaithinatha Pillai v. Kuppu 
Shevar (l) and held that where a lower 
appellate Court refuses to admit a 
certain material document as additional 
evidence, in the appeal under 0.41, R. 27, 
Civil P. C., the High Court cannot in¬ 
terfere in second appeal. To the same 
effect is a judgment .reported as Durga 
Prasad v. Jai Narain (3), where a Divi¬ 
sion Bench held that a refusal in the ex¬ 
ercise of discretion to admit additional 
evidence under O. 41, R. 27, Civil P. C., 
will not afford a ground for second ap¬ 
peal. There are a number of other de¬ 
cisions to the same effect which n6ed not 
be referred to. In my judgment it was a 
matter of discretion for the lower ap-l 
pellate Court to admit or to refuse to ad-} 
mit additional evidence. That Court hadi 
declined to admit that evidence, and it! 
cannot be said that the discretion ex- 
ercised by it was either perverse or con¬ 
trary to law or against the well-recog 


(1) fl919] 42 Mad. 737=53 I. C. 274 (P. B.). 

(2) A. I. R. 1923 Lab. 30=70 I. 0. 830. 

(3) [1911] 33 All. 379=9 I. C. 26a. 
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the Wajibularz of 1866 it is stated 
that: 

"if a nonroprietor comes to the village to settle 
from outside then the proprietors givo him a 
site and also supply him with timber lor build¬ 
ing a house. Tho nonpropriotor in such a case 
has no right to sell or to mortgage tho house, 
but he his merely a right of residence therein.'’ 


In the Wajibularz of 1880 however 
thero is a change in the conditions be¬ 
cause it is provided there that nonprop¬ 
rietors have a right to mortgage but not 
to sell and that the proprietors have a 
prior right to purchase tho materials and 
further that a nonproprietor is entitled 
to sell the materials to others if the 
proprietors do not exercise their right to 
purchase them. It further appears 
that in the year 1889 an attempt 
was made to make a note in the jama- 
bandi papers that the nonproprietors 
had no right to sell the bouses and sites 
in their possession but a protest was 
lodged against this by the nonproprie¬ 
tors. Therefore having regard to the 
conflicting entries made in tho two suc¬ 
cessive Wajibularaiz and tho protest 
made by the nonproprietors in 1889 no 
inference adverse to them can be drawn 
from the entries in the Wajibularz. 


The learned counsel for the appel 
lants has strenuously contended that n 
inference against the proprietors shouli 
be drawn from the number of aliena 
tions that have taken place in this cas< 
because it appears from the statomen 
of alienations, which is annexed to thi 
judgment of the learned District Judge 
that most of the alienations took plac( 
after the year 1894 and that Fate! 
Mohammed who was tho only porsor 
competent to challenge the alienation 
died in 1902 when the right to sue tc 
set them aside still existed and furthoi 

that from 1902 to 1918 the proprietary 

rights were vested in minors or pardana. 
shin ladies who could not be expected tc 
know or to challenge the alienation; 
that took place during that period. This 

•. impress me because 

it appears that Ghulam Mahomed 

pr ? p " 0t ° r and he died 

in 1904 and Ghulam Rasul attained his 

age of majority in 1914 and died in 1920. 
These persons had ample opportunity to 
challenge the alienations if they 
been minded to do so. Moreover 
significant circumstance cannot be 
sight oi; Fateh Mohammad was a Su 


Registrar and he himself registered a3 
such some of the alienations by the non- 
proprietcrs of their houses and sites. 
It is obviocs that he himself immedi¬ 
ately came to know that tho nonprop¬ 
rietors were alienating the sites in their 
possession, and it is not oven alleged 
that he protested against this privately 
or by suit. His conduct is a strong in¬ 
dication of the fact that the proprietors 
realized that the nonproprietors were 
entitled to sell the sites of their houses. 
In my opinion therefore the learned 
District Judge has reached tho correct 
conclusion that the defendants have 
fully established that a custom does 
exist in Sinawan by which nonproprie¬ 
tors are entitled to dispose of the sites 
of their houses This was the only 
matter discussed before me. 

Some argument was addressed by the 
learned counsel that the District Judge 
was not justified in taking into consi¬ 
deration the alienations in which tho 
deeds legally required registration but 
were not actually registered. The lear¬ 
ned Judge has however found that tho 
vendees in such cases took possession of 
the houses sold to them along with site3 
and therefore oven if it be held that tho 
sales were otherwise inadmissible in evi¬ 
dence for want of registration they could 
be relied upon to prove tho nature of 
the possession of the alienees. 

My conclusion therefore is that the 
nouproprietors in the village Sinawan in 
MuzatTargarh District have the right to 
sell the sites of their houses in the 
village abadi referred to in tho judgment 
of the learned District Judge and I dis¬ 
miss this appeal with costs. 

P.N./r.k. Appeal dismissed. 
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Agha Haidar, J. 

Bula Singh — Judgment-debtor -Ap¬ 
pellant. 

v. 

Balwant Singh— Decree-holder—R a =. 
pondent. 

Miso. Second Appeal No. 967 of 1931 
Decided on 12th October 1931. against 
order of Senior Sub-Judge, Amritsar D/. 
2nd March 1931. 

Civil P C (1908), O 41, R. 27—Where 
lower appellate Court refuse, to admit ad- 
aitional evidence under 0.41 R 27 Hiok 
Court will not interfere. ’ H ' sh 

Where a lower appellate Court refuses to 
admit a certain material document as additional 
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similar question in Ghasi Ram v. Bha - 
wani Prashad (5), and held that a large 
number of instances of sales and mort¬ 
gages by the nonproprietors without any 
protest by the proprietors were sufficient 
to establish a oustora in favour of the 
right of the nonproprietors to sell the 
sites of their houses. My view in that 
case has recently been affirmed on a Let¬ 
ters Patent Appeal. 

It further appears that in the Allahabad 
High Court also the view taken in the 
previous oases has recently undergone a 
change. In Tajammul Hussain v. Ban - 
wari Lai (6) a Division Benoh consisting 
of Sir Grimwood Mears, 0. J. t and Sulai- 
man J., affirmed the judgment of a Judge 
in Chambers on a Letters Patent Appeal. 
The head note of the case is as follows: 

Held, that tho existence of a large number 
of salo doeds extending over a period of somo 60 
years, whereby tenants owning houses iu the 
abadi had transferred thorn to strangers, with¬ 
out any objection on the part of.tho zim in da re, 
was evidence upon which the High Court, in 
seooud appeal, might fiud the existence of a 
custom established, although the lower Courts 
had negatived its existence.” 

In the judgment which was affirmed 
on this appeal the learned Judge in 
Chambers after reviewing the previous 
case decided by the Allahabad High 
Court observed that “ customs usually 
grow out of instances and acquire force 
and sanctity as instances multiply ” and 
finally found in favour of the existence of 
the custom. With reference to the con¬ 
tention of tho zamindars that it was pos¬ 
sible that the transfers relied upon by 
the tenants might have been made with 
the consent of the zamindars or under 
some special agreement’witb the tenants 
made at the time when the occupancy of 
the houses began the learned Judge 
observed: 

“ But if there were any such circumstances 
atteudiug those trausfers they should have been 
brought out in the evidence. In the absonco of 
any proof of such circumstances the trausfers 
must prima facie bo taken to provo thxt a cus¬ 
tom of the kind set up was recognized iu the 
village.” 

Iqbil Ahmad, J., in Gcinga Prasad v. 
Babu Ram (7), after expressing a similar- 

opinion, remarked as follows: „ 

“ In mv opinion thorn may be eases in which 
because of a large number of trausfers by ru 
yats extending over a loug number of years, the 
conclusion in favour of tho existence of a cus¬ 
tom entitling the raivats to transfer the site of 

(51 A. I. ii. 19U Lab. 17=13) I. C. 322. 

(G) A. I. R. 1926 All. 43=33 I. G. 752=19 All. 

77. 

(7) A. I. R. 1927 All. 195=93 I. C. 1061. 
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their houses may bcoome so itresistible, that buti 
for an explanation from the zamindar as to the 
01 rcu instances which led to those transfers tho 
oourt may be oompelled to hold that the cus¬ 
tom set up by the raiyat is provod. But it is 
impossible to lay down any inflexible rule of 
universal application as to in what cases it will 
lie on the zamindar to explain tho trausfers 
made by tho raiyats. Each oase must bo deci¬ 
ded on its own facts and circumstances. Where 
tho number of transfers relied on in support of 
the custom entiUiog the raiyats to transfor the 
site of their houso3 is small, tho burden does not 
io on tho zamindar to offer any explanation aa 
to those transfers.*' 

In Maqtul Singh v. Sidhu Ram (8), de- 
cided by a Division Bench of this Court, 
also indiroobly supports this view. From- 
what I have stated it would be observed 
that tho contention of the learned; 
counsel for the appellants that it is* 
for the nonproprietors in every oase to 
prove the circumstances under wbichi 
the alienations have taken place is not! 
correct. In my opinion therefore the 
number of alienations of site3 by the! 
nonpropriotors that have taken place in; 
a village has an important bearing on 
the question of custom relied upon by 
them as it depends upon this whether; 
the nonproprietor or the proprietor has 
to explain the circumstances under! 
which the alienations have taken place. 

Now in this case the learned District 
Judge has found that there were 44 sales 
prior to 1918 in this village in which 
sites were expressly sold by nonprop¬ 
rietors and that there wore seven similar 
sales after 1918, and also that in addi¬ 
tion to this there were 28 sale3 in which 
site3 were included by implication and 
there were eight instances of sales of 
sites’in Court auctions. Not a single casa 
has been cited in which .any alienation 
by the nonproprietors was challenged 
by the proprietors successfully or un¬ 
successfully. On behalf of the appel¬ 
lants two instances were cited in which 
the nonproprietors sold only the mate¬ 
rials of the houses and expressly ad¬ 
mitted that the sites belonged to the 
proprietors. This, in my opinion, was 
insullicienb to rebut the inference which 
necessarily follows from such a large 
number of alienations of sites and it is 
significant that the proprietors in this 
case claimel not only the sites but also 
the materials of the houses. 

Reliance was placed by the appellants 
on the con dition in the Wajibularz, In 

(S) A. I. R. 1926 Lah. 502=95 I. 0. 247=7 
Lab. 451. 
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lanta claimed not only the site of the 
house but the materials as well. 

It appears that the house was built by 
Mian Kauru for the residence of the 
Tahsildars when the tahsil headquarters 
were removed from Kot Addu to Sina- 
wan more than fifty years ago and appa¬ 
rently it continued to ho occupied by the 
Tahsildars, presumably on payment of 
rent, till 1921 when the headquarters of 
the tahsil were again removed to Kot 
Addu. 


The Distriot Judge found that Sina- 
wan must be deemed to b9 a village. At 
the same time, following Nandu v. Pun - 

jab Singh (l) he held: 

“ It is nevertheless the kind of place in which 
it may bo reasonably accepted that a custom of 
disposition by nonproprietarv body would estab¬ 
lish itself.” 


He therefore proceeded to consider the 
question whether the normal presump¬ 
tion that nonproprietors are not entitled 
to sell the sites under their bouses has 
been rebutted in this case, and after 
discussing the instances of alienations 
proved by the respondents answered it 
in the affirmative. 

The case has been argued at length 
before me by the learned counsels on both 
sides. A large number of authorities 
were cited by them but I would notice 
only some of the important ones. In 
some of the cases oited a large number of 
instances of alienations of sites by the 
non proprietors have been held not to be 
sufficient to establish the custom in 
favour of the nonproprietors, in others 
comparatively fewer instances have been 
held to be sufficient. None of these au¬ 
thorities in my opinion has any material 
and direct bearing on the present case 
because the decisions therein were in- 
fluenced by the peculiar facts proved in 
them respectively. 

The appellants’ counsel particularly 
relied upon Sewn Smgh v. Ghulam (2), a 
judgment of a Division Bench of this 
Court consisting of Abdul Raoof and 
Moti Sagar, JJ. The learned Judges after 
considering some cases decided by the 
Chief Court of the Punjab and after plac¬ 
ing special reliance of Iiam Bilas v. Lai 
oahadur (3) opined that the mere proof 
of instances of alienations of sites by the 
nonproprietor3 without proof of thecir- 


m a 91 t 8 L 35 P ’ R ‘ 1913=45 I. C. 96. 

A Jb R- 1923 Lab. 467=82 I. C. 522. 
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cumstances under which they were made 
was not legally sufficient to establish the 
alleged custom. In other words, the 
learned Judges were of opinion that ir¬ 
respective of the number of instances of 
alienations made in the village by the 
nonproprietors it was for the nonpro¬ 
prietors also to prove the circumstances 
under which the alienations took place, 
and unless this was done the mere fact 
that there was a large number of aliena¬ 
tions was not sufficient to establish cus¬ 
tom relied upon by the nonproprietors. 
This view of the learned Judges appears 
to be supported by some observations 
made in some cases decided by the Chief 
Court of the Punjab and also by the 
Allahabad High Court in the case refer¬ 
red to above. 

The matter has however recently been 
considered by Dalip Singh, J., in Bal- 
ivant Singh v. Khan Bahadur (4). In 
that case the learned Judge after re¬ 
ferring to all the authorities which 


were cited before him, and they were 
numerous, observed that some of the 
observations in the various rulings relied 
upon by the proprietors were due to the 
fact that distinction was not clearly 
borne in mind between the claim of a 
nonproprietor in the village to a full 
ownership of the site in the abadi under 
his house and his claim to alienate the 
house with the site. In the latter case 
it was observed that the nonproprietor 
does not claim to be the full owner of 
the site but only claims a right to occupy 
it and to transfer the right to occupy it. 

The learned Judge continued as follows- 

In some rulings it has been stated that the 
onus is on the uonproprietor to show the cir¬ 
cumstances under which the alienations took 
place. Hail to see what other circumstances 
the uonproprietor could bo called upon to prove, 
except that the alienor was a nonproprietor, 'f 
the proprietors wished to rebut the inference 
arising from a number of alienations, thev 
could do so by showing that the alienor in the 
case eitner was not a nenproprietor because he 
had acquired the rights to the site bv grant or 
purchase-irom the proprietors or th.it the pro¬ 
prietors -u that particular case consemed to the 

oS Rt Tr The . number 0f inst3nces of un- 
chaileged alienations by nonproprietors extend- 

mg over a long period of time would lead to an 
inference of the knowledge of the proprietors 
and rnigat also lead to the inference that the 
right of nonproprietors in that particul «r vil¬ 
lage included a right to sell the houses or thcl 
si.es and houses occupied by them/ 4 

Vuth these observations I entirely 
a gree. I h ad to co nsider a somewhat 
(4) A. I. R. 1930 Lah. 6=119 1 . C. 7 ->7~ 
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fronb of their respective houses and 
denied the joint rights of the plaintiffs, 
they became trespassers and the injuno- 
tion granted against them was justified. 
Ho relieB on Manji v. Ghulam Muhammad 
U1 in whioh case a plot of abadi land 
was taken exolusive possession of by two 
of the proprietors of a village who 
nssortod their exolusive title and denied 
the title of the other proprietors, and 
this Court held that the suit for joint 
possession by other proprietors was com¬ 
petent and they were not obliged to show 
material and substantial injury. This 
deoision of a learned Judge in Chambers 
was upheld by a Division Bench of this 
Court in Manji v. Ghulam Mahomed (2). 
Several other authorities to the same 
effect wore oitod but it is not neoossary 
to refer to all of them. 

It appears to me that the case is one 
in whioh an injunction was oalled for, 
especially in view of the denial of the 
title of the plaintiffs by the defendants. 
It is true that towards the dose of this 
litigation, in the lower appellate Court, 
the defendants gave it in writing that 
they would recognize the whole of the 
kucha as joint property of the parties 
and would allow the plaintiffs the use of 
the chabutra built by them whenever 
the latter liked to do so. I am afraid 
however the assurance on their part, so 
far as the right of the plaintiffs to use 
the chabutra is concerned, is of little 
practical value. They require the cha¬ 
butra in front of their houses for the 
convenience of those going in and out of 
the houses in front of which the cha¬ 
butra will be built, and if the plaintiffs 
would be entitled to come and sit on that 
chabutra any time they likod, that would 
naturally create trouble between the 
parties and lead to further litigation and 
quarrels. I am afraid therefore that the 
learned District Judge was not correct 
in allowing the building of the chabutra 
2 feet wide and in not granting the in¬ 
junction as originally prayed for. The 
safest thing under the circumstances and 
on the concurrent findings of the Courts 
below as to the joinfcness of the whole 
kucha, will be to issue a perpetual in¬ 
junction against the defendants restrain¬ 
ing them from building any chabutra on 
the joint land. The appeal of the defon- 

(1) 11920] 1 Lab. 240=57 I.C. 207. 

(2) A.I.R. 1921 Lah. 157=01 l.C. 415=2 Lah. 

73. 
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dants is therefore dismissed with costs 
and the oross-objeotions are accepted, 
and the defendants are hereby restrained 
from building any chabutra on any part 
of the joint lane. 

V.B./r.k. Appeal dismissed. 

A. I. R. 1932 Lahore 90 
Jai Lal, J. 

Ahmad Yar and others— Plaintiffs— 
Appellants. 

v. 

Jesa Bam and others— Defendants— 
Respondents. 

Second Appeal No. 2975 of 1927, De¬ 
cided on.8th April 1931, against deoree 
of Dist, Judge, Multan, D/- 11th August 
1927. 

(a) Custom (Punjab)—Alienation— Non-pro¬ 
prietors in Sinawan can sell sites. 

Tho uon-propriotora in tho village Sinawan in 
Muzaffargarh District have the right to sell the 
sites of tboir houses in tho village abadi. 

... „ [P93C2] 

(b) Custom (Punjab) — Alienation—Large 
number of alienations of sites by non-pro¬ 
prietors in a village is sufficient to establish 
right of alienation in non*proprietors in ab¬ 
sence of evidence to contrary to be brought 
by proprietors. 

It is wrong to say that in every oaso it is for 
uonpropriotors to prove the circumstances 
under which the alieuations of sites by the non- 
proprietors in a villago have taken place. Tho 
question upon whom the onus lies to explain 
the oircumstances depends upon the numbor ef 
alieuations. A large number of instances of 
sales and mortgages by the non-propriotors with¬ 
out any protest by the proprietors is sufficient to 
establish a custom in favour of the right of tho 
non-proprietors to sell tho sites of their house 
in the abseuco of the ovidenco to tho contrary. 

A. I . R. 1930 Lah. 6 and A . I. R. 1931 Lah. 17, 
Foil.; A. I. R . 192G AIL 43 ; A. I . R . 1927 All. 
195 and A. I. R. 1920 Lah. 502, Rcl. on.; A.I.R. 
1923 Lah. 407 and 30 All. 311, not Foil . and 
35 P. R. 1918. Re}. [P 91 C 2, P 92 C 2) 

Muhammad Shafi and Muhammad 
Rafi— (or Appellants. 

Achliru Ram for Badri Das— for Res¬ 
pondents. 

Judgment —This appeal is by the 
plaintitfs, who are the proprietors of vil¬ 
lage Sinawan in Muzaffargarh District. 
On 22nd September 19L8, one Mian 
K&uru, a Sheikh nonproprietor resident 
in the village, sold the house in dispute 
to Nanak Chand, who made an exchange 
of it with Jesa Ram and Kewal Ram. 
Consequently the appellants instituted a 
suit for possession of the house alleging 
that Mian Kauru being a nonproprietor 
had, under the custom, no right to sell 
it. It is to be observed that the appel- 
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lauthorizes the imposition of a new tax 
!such as the present. The words “new 
jtax” in Cl. (a). sub-S. (3), S. 80 are wide 
enough to cover the caso of a tax which 
has been newly or recently imposed. The 
previous sanction of the Governor- 
jenoral having been obtained there can¬ 
not be any doubt that the Punjab Dis¬ 
trict Boards (Tax Validating) Act was 
not ultra vires, but on the other hand 
had been placed on the statute book 
according to law. In this connexion the 
proviso to S. 80-A may be looked into. 

I would therefore allow the applica¬ 
tion only to this extent: that the appli¬ 
cant shall recover back from the District 
Board Rs. 70 with costs. In other res¬ 
pects the application fails and is dis¬ 
missed. 

Jai Lai, J.—I agree with the conclu¬ 
sion of ray learned brother. 

R.M./r.K. Order accordingly. 


A. I. R. 1932 Lahore 89 

Abdul Qadir, J. 

Ali Jan and others— Appellants. 

v. 

Mohammad Ismail and others — R 93 . 
pondents. 

Second Appeal No. 333 of 1931, De¬ 
cided ou 3rd July 1931, against decree 
of Dist. Judge, Ambala, D/. 4th Novem¬ 
ber 1930. 

Specific Relief Act (1877), S«. 54 and 55- 
Erection of chabutra on joint lane—Plaintiff 
deprived of bis joint right — Injunction is 
justified. 

An injunction restraining a defendant from 
erecting a chabutra in a lane which is the joint 
property of the parties isjustifiel where the 
joint right of the plaintiff is denied bv the de¬ 
fendant and where the erection would amount 
to depriving the plaintiff of his joint right - 1 
Lah. 210 and A.l.R. 1021 Lah. 157. Ref. [P 90 C 1] 

Ghulam Mohiuddin —for Appellants. 

Barkat Ali —for Respondents 

Judgment-The suit which has 
given rise to this second appeal was for 
a permanent injunction restraining de¬ 
fendants 1 to 5 from building a obabutra 
in front of their houses on land which 
the plaintiffs alleged was the joint pr 0 . 
perty of the parties. The parties belong 

^ lty and tbeir bouse3 are 
.situated in a lane which is described as 

tr, b K M al ‘T Th ® def endants propose 
to build chabutra 3 feet wide and about 

thn ® et lo *? g \ The plaintiffs objected on 
.e ground that this would deprive them 

oln a rs) DJOym , eDfc 0f their right3 of joint 

ownership and prayed that the building 


of the chabutra might be disallowed. 
The defendants pleaded that the land 
was not joint and the part of it opposite 
the house of oaoh of the defendants be¬ 
longed to such defendant. The trial 
Court definitely came to the conclusion 
that the lace was joint property of the 
parties residing in it, but held that the 
plaintiffs had failed to prove that the 
building of the chabutra would in any 
way interfere with the rights of the 
other residents in the lane to use the 
common compound. It therefore refused 
to grant the injunction prayed for. 

On appeal the learned District Judge 
agreed with the finding of the first Court 
that the alley was undoubtedly joint 
property, hut he felt that the proposed 
construction would undoubtedly tend to 
the exclusion of the plaintiffs from their 
rights as cosharer3 and has granted in 
part the relief prayed for. As the defen¬ 
dants gave a written assurance in the 
lower appellate Court that the chabutra, 
if constructed, would be joint property of 
all the ccsharers, and that all the co¬ 
sharers would hive an equal right to use 
it whenever they pleased, the District 
Judge allowed the construction of a 
chabutra 2 feet in width, which shall be 
opan to the use of all the cosbarers at 
any time, and granted a perpetual injunc¬ 
tion against ereoting any structure other 
than the one allowed. 

The defendants have preferred a second 
appeal againet this decision, urging that 
the case was not a fit one for granting 
an injunction. The plaintiffs have filed 
cross-objections, claiming that a complete 
injunction, as prayed for originally by 
them, should have been granted and that 
a chabutra even with a width of 2 feet 

was calculated to interfere with their 
joint rights. 

Mr. Ghulam Mohiuddin, on behalf 
of tne appellants, has argued that no 
case had been made out by the plaintiffs 
for an injunction and the conditions re¬ 
quired by Ss. 54 and 55, Specific Relief 
Act, were not fulfilled. lie also urged 
that the relief asked for by the plaintiffs 
was a discretionary relief and the discre¬ 
tion juiicially exercised by the Subordi¬ 
nate Judge should not have been inter¬ 
fered with by the District Judge. Mr. 
Birkat Ali, who represents the plaintiffs^ 
respondent3, contends that as the defen¬ 
dants took up the position that they 
were owners of the parts of the kucha in 
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the judgment of the Lahore High Court 
already mentioned, the defect which was 
pointed out by the learned Judges was 
sought to be removed and an Act entitled 
the Punjab Diatriot Boards (Tax Validat¬ 
ing) Aot, 1927, was passed after obtain¬ 
ing the previous sanction of the 
Governor-General under Cl. (a), Sub- 
S. 3, S. 80-A, Government of India Aot 
(5 and 6 Geo. 5, Oh. 61; 6 and 7 Geo. 5, 
Ch. 37; and 9 and 10 Geo. 5 Cb. 101.) 
Under this Aot the taxes specified there¬ 
in were deemed to have been legally im¬ 
posed, with effeot'from the dates notified 
in each ease as the date from whioh such 
taxes were imposed or were to come into 
foroe and to have remained legally in 
force until 15th November 1927. In 
pursuance of this Aot the District Board 
recovered back the sum of Rs. 70 whioh 
the plaintiff Ganpat Rai had realized 
from the Distriot Board and also a fur¬ 
ther tax whioh had accrued due in the 
meantime. This was on 31st July 1928. 
The plaintiff brought the present suit 
for the reoovery of the whole amount 
which the Distriot Board had realized 
from him including the sum of Rs. 70. 
The trial Court deoreed the suit, but on 
appeal the learned Senior Subordinate 
Judge reversing the decree of the trial 
Court dismissed the plaintiff's suit. 

The plaintiff has oome up in revision 
and Mr. Badri Das argued only two 
points before us. Iu the first place he 
contended that the Punjab Distriot 
Boards (Tax Validating) Aot of 1927 was 
ultra vires, in that the local legislature 
had no authority to pass it. He argued 
in the second place that the plaintiff 
(having obtained a decree for recovery of 
Rs. 70 against the District Board and 
that decree having become final, the Dis¬ 
trict Board could not recover back from 
the plaintiff the sum of Rs. 70 which he 
had realized from tbo District Board in 
execution of a decree of the Court accord¬ 
ing to the process of law. 

The last point raised by Mr. Badri Das 
was not contested by the counsel for the 
District Board and it must therefore be 
taken that the application must prevail 
as regards this sum. 

The first question is not free from 
difficulty and we have heard lengthy 
arguments by the counsel for the par¬ 
ties on it. There cannot be any doubt 
that the assent of the Governor.General 
in Council had been obtained to the 


Punjab Distriot Board (Tax Validating) 
Aot of 1927 on 26th January 1928, and 
the Act was published in the Punjab 
Gazette dated 3rd February 1923. Thus 
the objection whioh had been raised as 
to the legality of the tax in District 
Board, Sialkot v. Sultan Muhammad 
Khan (1) has prima facie been removed. 
The question for decision now is whether 
the local legislature oould pass the 
Validating Aot. Reliance is placed upon 
S. 80-A, sub-S. ( 1 ), Government of India 
Aet which runs as follows: 

rhe locnl legislature of any provinco has 
power subject to tho provisions of this Act, to 

Ttll r w3 -, f ° r . th ® peace and 8° od government 
of tho territories for tho time being constituting, 
that province." ** 

Subseotion (2) has admittedly no ap¬ 
plication to the case. Sub-S. (3) is im¬ 
portant. It says that: 

"tho local legislature of any Provinco may 
not, without the previous sanction of the 
Governor General, make or tako into considera¬ 
tion any law (a) imposing or authorizing the 
imposition of any new tax. M 

I take it that sub-S. (l), S. 80-A, 
Government of India Aot, lays down the 
general rule, while sub-S. (3) deals with 
the machinery which should be employed 
for making laws by the local legislature 
for the peace and good government of 
the Province. The words “for the peace 
and good government” are of very wide 
import and there cannot be any doubt 
that the Validating Act was intended 
to set at rest the agitation which 
the imposition of the new tax by 
by the District Board had brought into 
existence in certain areas. The Validat¬ 
ing Act, inasmuoh as it aimed at the 
allaying of that agitation, was conducive 
to the good government of certain terri¬ 
tories by assuring the individuals con¬ 
cerned that the tax was a lawful tax. 


Thero is another way of lookinc at it. 

There oannot be good government un¬ 
less the local bodies possess sufficient 
funds to carry on their work in the 
direction of tho improved conditions of 
life. In other words it is a part and 
parcel of the good government of the 
country that these local bodies should 
have sufficiont pecuniary resources at 
thoir disposal so that they may devote 
them to the improvement of the ameni¬ 
ties of life and thus promote the good 
government of th8 country. 

As regards sub-S. (3), S. 80-A, Gov¬ 
ernment of India Act, tho Validating 
Act is undoubtedly a measure which 
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that Jiwan Singh, owned other valuable 
property in tho Sialkot District, which 
was not included in the gift and which 
continued to be hold by him until his 
death six years later. In face of this 
fact it cannot be said that the gift was in 
the nature of an ‘‘acceleration of succe3- 

sion.” ,. 

In his judgment the learned Subordi¬ 
nate Judge has referred to certain rulings 
under Hindu law, but oounsel for both 
parties are agreed that these rulings have 
no real bearing on the case before us. 
It is therefore not neoessary to discuss 
them. It may however be slated that 
under Hindu law also tho consensus of 
authority is that suoh property is not 
ancestral. It is also conceded by Mr. 
Badri Das, that the other cases like Sri 
Ram v. Ramji Das (4), relied upon by 
the learned Subordinate Judge are also 
irrelevant, as they related to property 
which was admittedly ancestral in the 
hands of the donor (but this is not the 
case here). The decisions which are 
really in point are Civil Appeal No. 1767 
of 1921, Kasu v. Barkat Ali, decided by 
LoRossignol and Broadway, JJ., on 10th 
April 1934, (printed at pp. 213 and 244 
of the paper book) and Civil Appeal No. 
1765 of 1925 Ml. Shafi v. Wali Ahmad, 
decided by this Bench on 11th February 
1931. The respondents' learned counsel 
expressed his inability to distinguish 
those cases or to challenge their correct¬ 
ness. 

I have no doubt whatever that the 
squares in question were not ancestral in 
the hands of Bahadur Singh, and ho had 
full power to deal with them as he liked, 
uncontrolled by his sons. 

On thi3 finding the plaintiffs have no 
locus standi to maintain the suit and it 
is not necessary to decide the other points 
raised in the pleadings. 

I would therefore accept the appeal, 
sot aside the judgment and decree of the 
learned Subordinate Judge and dismiss 
the plaintiffs' suit with costs throughout. 

The cross-objections necessarily fail 
and are dismissed. 

Harrison, J.— I agree. 

R M./r.K. Appeal allowed. 

11] [190!;] 59 P. U. 1900—2 TcTm 


Board, SarGodha Lahore 87 

A. I. R. 1932 Lahore 87 

JaiLal and Agha Haidar, JJ. 

Ganpat Rai— Plaintiff—Petitioner. 

V. 

District Board, Sargodha Defendant 
—Respondent. 

Civil Revn. No. 852 of 1929, Decided 
on 30th March 1931. 

(a) Punjab District Board (Tax Validat¬ 
ing) Act (1927)—Tax Validating Act is not 
ultra vires—Government of India Act, S. 80-A 
(1) and (3). 

Tho Punjab District Board (Tax Validating) 
Act of 1927 is not ultra vires and .has been 
placed on the statute book according to Jaw 
having regard to S. 80-A (1) and (3) and proviso 
ol Government of India Act. [P 89 0 1] 

(b) Government of India Act, S. 80 A (3) 
(a)—Words “new tax’* cover newly or re¬ 
cently imposed tax. 

The words “now tix” in Cl. (a), Sub-S, (3) 
S. 80-A aro wide enough to cover the case of a 
tax which has teen newly or recently Imposed. 

(P 89 C 1] 

Badri Das—lot Petitioner. 

Zafarulla Khan —for Respondent. 

Judgment. —By Notification No. 11369 
dated 10th April 1920, a Haisiyat tax 
was originally imposed under S. 30, Sub- 
S. (1), District Boards Act (Looal Act 20 
of 1883). By a subsequent Notification, 
No. 19745, dated 5th September 1925, 
cortain taxes were imposed upon persons 
following particular trades and profes¬ 
sions. Certain persons who were oalled 
upon to pay the tax brought suits for a 
declaration that the tax imposed by tho 
District Board was ultra vires and illegal 
and also prayed for an injunction res¬ 
training the District Board from recover¬ 
ing the tax from them. The matter ulti¬ 
mately came before a Bench of the High 
Court and among other things it was 
decided that in view of the fact that the 
assent of the Governor-General in Coun¬ 
cil was not obtained to tho imposition of 
the tax, the action taken by the District 
Board was illegal and ultra vires: vide 
District Board, Sialkot v. Sultan Muham¬ 
mad Khan (l). It appears that the Dis¬ 
trict Board had realized a tax of Rs. 70 
from Ganpat Rai, the applicant before 
us. On the strength of the decision given 
by the High Court Ganpat Rai instituted 
a suit for the refund of the tax which had 
bean illegally recovered from him. 
Gaupat Rai's suit was decreed and he 
realized from the District Board a sum 
of Rs. 70 which had been recovered from 
himjjy the District Board. In view of 

(1) A. I. It. 1928 Lah. 53=106~I7 C. 8S2= 
9 Lah. 340. 
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on the mortgages of August 1918, and the 
remainder oash. In 1910-21 he executed 
our more mortgage deeds and thus raised 
further sums from the defendants. 

1 qoo abad ? r |? lng k died on 30 th January 
1J23, and his minor sons through their 
mothor as next friend instituted the pre¬ 
sent suit on 29th January 192-1, challong- 
ing the alienations on the ground that 
the property alienated was ancestral in 
the hands of Bahadur Singh, and that ho 
had no power to transfer it without 
necessity. The alienees pleaded inter alia 
that the land was not anoestral qua the 
plaintifig and that the alienations were 
effected for consideration and necessity. 

The learned Subordinate Judge however 
found that the property was anoestral, 
and he also held that necessity was esta¬ 
blished only for a part of the considera- 
tion mentioned in the various deeds. 

On appeal the first contention raised 
on behalf of the defendants-appellants 
is that the land was not ancestral in the 
hands of Bahadur Singh and that he had 
full and unrestricted power of disposition 
over it. After hearing both counsel at 
length, I am of opinion, that this conten¬ 
tion is sound and must prevail. It is 
well settled that under Customary law 
ancestral property” means, as regards 
sons, property inherited from a direct 
[male lineal ancestor. In this case, the 
land in question was admittedly the self- 
acquired property of Jiwan Singh and he 
possessed absolute power of disposition 
oyer it. He gifted it six years ‘before 
his death to Bahadur Singh. It did not 
devolve on the alienor by inheritance 
from a male ascendant and therefore wa9 
not ancestral in his hands qua his own 
sons, the plaintiffs. Mr. Badri Das feel¬ 
ing the strength of this argument, con¬ 
tended that the transfer by JiwAn Singh 
in favour of Bahadur Singh, though no¬ 
minally designated a gift, was in reality 
nothing more than an arrangement by 
which lie appointed Bahadur Singh as 
his mukhtar for tho purpose of managing 
the squares, ho himself being an old 
man and unable to live in tho Lyallpur 
District. There is however no warrant 
for this suggestion either in the record 
of the mutation proceedings or in any 
evidence led at the trial. The transac¬ 
tion was one of gift, pure and simple, 
whereby he divested himself of all rights 
in the squares and invested Bahadur 
Singh with full ownership. The change 
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cf title was duly given effeot to in the 
revenue papers and Bahadur Singh con¬ 
tinued to exercise rights of ownership for 

six years, without protest by Jiwan 
Singh. 

Mr. Badri Das urged that there was 
no oooasion for Jiwan Singh, to make a 
gift of the squares in favour of his sole 
surviving son so soon after ho had ac¬ 
quired proprietary rights in them. But 
if an explanation for this aot on the part 
of Jiwan Singh, is required, it will be 
found in tho fact that Bahadur Singh had 
been adopted by Nam Singh about 20 
years before, that he had succeeded to 
bis adoptive father’s estate and it was at 
best a moot point, whether on Jiwan 
Singh's death his property would devolve 
on Bahadur Singh, or whether it would 
be taken by his widows on a life tenure 
and on their death by his collaterals. It 
is obvious that in order to defeat these 
olaims and to benefit Bahadur Singh, he 
made the gift. It was next contended 
that the gift was in reality a mere “ac¬ 
celeration of succession” and tho gifted 
property should be taken to be subject 
to the same incidents, as it would have 
been, if it had actually desoonded by in¬ 
heritance. In reply the learned oounsol 
for the appellants has strenuously argued 
that under the custom of the Jats of 
Sialkot District a son, who has been ad¬ 
opted by a distant collateral, does not 
succeed to his natural father even though 
the latter had no other son alive at the 
time of hi9 death. It'is, however, not 
necessary to go into this question as 
even if Bahadur .Singh be assumed to be 
the next heir of Jiwan Singh, the gift 
oan by no stretch of reasoning be treated 
as an acceleration of succession. It is,) 
of course true that a person can sur-j 
render his estate to the next heir and. 
thus accelerate the succession. But it is) 
settled law that if he wishes to do so, he ( 
must completely efface himself and pass 
his “whole interest in the whole estate”i 
to the entire body of heirs who would be 
entitled to take it intte event of his 
death: Beltari Lai v. Madho Lai Ahir 
(l), Bangasami Goundan v. Nacliiappa 
Goundan (2) and Wazir Chand v. Makhu 
(3). In the case before us, it is admitted 

(1) [1892] 19 Cal. 2SC = 19 I. A. S0=G Sar. SS 

(P.C.). 

(2) A. I. R. 191S P. C. 19G = 50 I. C. 498 = 46 

1. A. 72=42 Mad. 523 (P.C.). 

(3) [1902] 17 P. R. 1902=16 P. L. R. 1902. 
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pending against the preliminary and final 
.decrees. The decree-holders evidently 
‘want to have two strings to their bow 
'and to utilize the Official Receiver's ser¬ 
vice in order to have the property sold. 

They still have open to them, as far 
as I am aware, the alternative course 
laid down in S. 47 of the Act, and I 
agreo with the learned District Judge 
that they should not he allowed to pro¬ 
ceed through tho agency of the Official 
Receiver at this stage. 

I accordingly dismiss the appeal with 
costs. 

V.B./r.K. Appeal dismissed. 

* A. I. R. 1932 Lahore 85 

Harrison and Teic Chand, JJ. 

Jagtar Singh and others— Defendants 
—Appellants. 

v. 

Raghbir Singh and others — Plaintiffs 
— Respondents. 

First Appeal No. 896 of 1925, Decided 
ou 12th March 1931, against decree of 
Senior Sub-Judge, Lyallpur, D/- 23rd 
March 1925. 

-f* (a) Custom (Punjab)—Ancestral property 
—Self-acquired property gifted to son adopted 
by distant collateral is not ancestral in bis 
hands—Hindu law, ancestral property. 

Under Customary law “ancestral property” 
means, as regards 60 ds, property inherited from 
a direct male lineal ancestor. 

Self-acquired property of the donor which ho 
gifts before his death to his son who is adopted 
by a distant collateral, does not devolve on the 
donee by inheritance from a malo descendant 
and therefore is not ancestral in bis hands qua 
his own sons. Such property oven under Hindu 
law, is not ancestral: Lahore Civil Appeals Nos. 
17G7 of 1921 and 1765 of 1925, Foil. 

[P6GC1] 

(bj Custom (Punjab) —Succession—Accele¬ 
ration— Whole interest in whole estate must 
be surrendered to entire body of heirs. 

A person who wishes to surrender his estate 
to the next heir and thus accelerate tho succes¬ 
sion must completely efface himself and pass 
his whole interest in whole estate to the eutire 
body of heirs who would be entitled to take it 
in the event of his doath : 19 Cal. 236 (P. C.j- 
A.IM. 1918 P.C. 19G and 17 P. R. 1902, Rel. ou. 

[P SG C 2] 

Mehr Chand Mahajan and Ajit Pra¬ 
sad—lor Appellants. 

Badri Das, J. L. Kapur and 
Bhagwat Dayal—lor Respondents. 

Tek Chand, J. The appeal arises out 
of a suit instituted by two minors, Ragh¬ 
bir Singh and Sarjit Singh, sons of Baha- 
ur Singh, to contest certain alienations 
of agricultural laud situate in the Lyall¬ 
pur District, effected by their father in 
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favour of defendants 1 to 13 on various 
dates between 1st August 1918 and 6th 
September 1922. Tho suit has been de¬ 
creed on payment of a part of the consi¬ 
deration. The alienees appeal. 

Tho relevant facts are that the alienor's 
father Subedar Major Jiwan Singh was a 
Jat of the Daska Tahsil of Sialkot Dis¬ 
trict, whers he owned considerable landed 
property. He had two sons Chattar Singh 
and Bahadur Singh. Of these, Bahadur 
Singh was adopted by a distant colla¬ 
teral named Nam Singh, as far back as 
1892. In 1893, Nam Singh died and his 
property was taken by his adopted son 
Bahadur Singh. Chattar Singh, the other 
Eon of Jiwan Singh, died childless iD 
1903. In June 1912, Government granted 
five squares of land in the Lyallpur Dis¬ 
trict to Jiwan Singh in recognition of his 
military services, on condition that pro¬ 
prietary rights would be conferred on 
him on payment of a small sum as naz- 
rana. The nazrana was duly paid by 
Jiwan Singh, and on 4th February 1913, 
mutation of the squares was effected in 
his name as full owner. About a month 
later, Jiwan Singh appeared before the 
revenue authorities and stated that ho 
had gifted these squares to his son Baha¬ 
dur Singh, who, as stated above, had 
been adopted by Nam Singh, in 1892. 
Jiwan Singh prayed that his name be 
struck off and that of the donee entered 
as full owner. After the usual inquiries 
the Revenue Officer, on 12th March 1913, 
sanctioned mutation in favour of Baha¬ 
dur Singh, as owner "by virtue of the 
gift.” At that time Bahadur Singh was 
childless, but a few years later ha got 
two sons. In tho lower Court, there wa9 
a dispute as to the dates of birth of these 
sons, but before us it was admitted by 
the appellants' learned counsel that 
plaintiff 1 Raghbir Singh was born on 
11th September 1917, and plaintiff 2 
Sarjit Singh, was born on 26th February 
1921. 

In August 1918, Bahadur Singh raised 
money from some of the defendants by 
executing four mortgage deeds in respect 
of a part of the property in Lyallpur 
District, which had been gifted to him 
by Jiwan Singh in 1913. Jiwan Singh 
was alive at the time but raised no ob¬ 
jection. He died in April 1919, and after 
his death Bahadur Singh sold one of the 
squares to defendants 1 to 4, part of tho 
consideration being the money secured 
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A. I. R. 1932 Lahore 84 

Johnstone, J. 


Haveli Shah and another —Appellants. 

v. 

Mt. Zohra Jan and others— Respon¬ 
dents. 

Miso. Seoond Appeal No. 126 of 1929, 
Decided on 7th July 1931, against order 
of Dist. Judge, Rawalpindi, D/- 25th 
February 1929. 

(o) Provincial Insolvency Act (1920), S. 68 
— Insolvency Court ha. inherent jurisdiction 
to rectify receiver’s orders. 

, insolvency Court lias inherent jurisdic¬ 
tion to rectify the receiver's errors or mistakes 
or to reverse or modify his aots or decisions: 
1 Lah. 307, Foil. [P 84 0 2] 

(b) Provincial Insolvency Act (1920), S. 47 
—Secured creditor can proceed only under 
S, 47, 

A secured creditor decree-holder cannot at the 
samo time proceed with the decreo under the 
mortgage and also arrange to get the property 
6old by arrangement with the Official Receiver. 
The only courses open to him are those undor 
S. 47. [P 84 0 1) 

Amin Chand —for Appellants. 

J. G. Sethi —for Respondent 1. 

Judgment.—This is an appeal arising 
out of insolvency proceedings. The facts 
are as follows : 

Mt. Zebra Jan and Mt. Hasina Jan 
executed a mortgage in favour of Rai 
Bahadur Sundar Das. On his death his 
sons, the present appellants, sued on the 
mortgage and obtained a preliminary, 
and then a final, decree in the Court of 
the Senior Sudordinate Judge, Rawal¬ 
pindi. Appeals in respect of both de- 
crees are pending in this Court. On 9th 
August 1927, Mt. Zohra Jan was adjudi¬ 
cated insolvent. On 29th July 1928, 
the appellants applied to the Official 
Receiver, asking that the property should 
be sold and that they should be given 
the amount of their decree, and that, as 
regards any unpaid balance, such sura 
should be entered in their name in the 
schedule of creditors. The whole debt 
was scheduled by the Official Receiver, a 
not 9 being made about the selling of the 
mortgaged property and the balance be¬ 
ing scheduled. 

On 10th September 1928. Mt. Zohra 
Jan and one Abdur Rahman (a trans¬ 
feree of a Hindu creditor for a small 
sum of money) filed a joint application 
under S. 68 , Provincial Insolvency Act 
against the appellants and some other 
creditors. The application came beforetbe 
Senior Subordinate Judge, who wrote a 
long order on tho subject, bla held, in the 
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first place, that the insolvent Zohra Jan 
had colluded with Abdur Rahman, whose 
acquisition of the debt of the Hindu 
oreditor was made mala fide, and she 
was thus attempting, with the aid of 
Abdur Rahman, to do something whioh 
she was not entitled to do. He then 
went on to say that the Official Receiver 
had acted wrongly in scheduling the 
wholo debt,, but thought that it was 
desirable that the Official Receiver should 
sell the property under mortgage. 

Mt. Zohra Jan and Abdul Rahman 
appealed to the District Judge, who 
began by holding that the insolvent 
was not in the present oase an aggrieved 
person within the meaning of S. 68 , Pro¬ 
vincial Insolvency Act, and that Abdur 
Rahman was not a bona fide oreditor. 
He held, too, that the aot of the Offioial 
Receiver in scheduling this debt in view 
of the decree-holders’ omission to com¬ 
ply with the provisions of S. 47, was in- 
oorrect, 

‘‘ that the decreo-holders must bo hold as stand¬ 
ing entirely outside the present insolvency pro¬ 
ceedings, their debt boing struck out from the 
schedule; and further that the arrangement 
between the decree-holders and the Official Re¬ 
ceiver to proceed with the sale of tho mortgaged 
proportv, and the direction by the Insolvency 
Judge to the-Offioial Receiver to proceed it with 
the said sale, is unsuitable." 

The decree-holders have now appealed 
and their learned counsel has argued, in 
the first plaoe, that the application by 
Mt. Zohra T an and Abdul Rahman, be¬ 
ing filed more than 21 days after the 
Offioial Receiver’s order, scheduling the 
debt, was time-barred. For the other 
side Mr, Sethi contended that the appli¬ 
cation was one under S. 50 of the Aot, 
but it seems to me that the application, 
being definitely filed under S. 6 S, wa 3 
time-barred. It is however not disputed 
that the insolvency Court had inherent 
jurisdiction to rectify the receiver’s 
errors or mistakes or to reverse orj 
modify his acts or decisions : Datta< 
Bam v. Deoki Nandan (l). 

It seems to me to be unnecessary to go 
into these matters. The decree-holders 
have not yet complied with the provi-; 
sions of S. 47 of the Aot. I am informed 
that they have been endeavouring to 
bring the mortgaged' property to sale and 
that the question of security, etc., is be- 
ing beard by another Bench of this 
Co°urt, in connexion with the appeals 

(1) [1920] 1 Lah. 307=39 I. C. G. 
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On -1th December 1929, the Bank put 
in an application before the Senior Sub¬ 
ordinate Judge, asking that the award be 
filed under Cl. 20, Sch. 2, Civil P. C. In 
the application the Bank alleged that a 
oroditor had filed an insolvency petition 
against the second party, and it is not 
denied that Harwand Singh and Gur- 
bakhsh Singh have since then been de¬ 
clared insolvents. The Bank accordingly 
prayed that the whole debt should be de¬ 
clared to be recoverable at once. Notices 
issued to the members of the second party, 
but at the time when the order under 
appeal was passed, some of the members 
had not been served with notioe, though 
the appellant himself had been served. 
Even now, I am informed, the written 
statements of all the parties have not 
been put in. 

On 14th October 1930, the Bank ap¬ 
plied for the appointment of a receiver, 
stating that the market value of the 
factory was less than the amount due 
under the award ; that the two persons 
named above had been declared insol¬ 
vents and that the ootton ginning season 
had begun. In those written statements 
which have been put in, objections have 
been taken that there wa3 no mortgage 
and that the arbitrator was guilty of 
misconduot and had made an ex parte 
decision. 

Now, the objection that there was no 
mortgage can hardly be taken with pro¬ 
priety by the prosont appellant Jaswant 
Singh, who himself wrote out the deed of 
reference and mentioned therein that the 
debt was secured on the factory ; and 
there is no aflidavit on the record to the 
effect that there was no mortgage on the 
faotory. The other objections are, of 
course, open to the appellant to use, and 
one of the complaints made is that the 
order for the appointment of a receiver 
was made only sixteen days after the 
filing of the application by the Bank, no 
opportunity having thus been given to 
the appellant to rebut the affidavit of the 
Bank. 

It was argued for the appellant that an 
equitable mortgagee is not entitled to 
the appointment of a receiver and roli- 
anoe was placed on Gobind Ram v . Jioala 
rershad (1) which however has beeu dis 

T'f. }*Dhian Singh v. Har 
^arain_[2), a decision of this Cnnr* 

l) [1918] 43 I. C. 533.-~- 

(2) A. I. R. 1929 Lab. 780=122 I. C. 433 


As to the justice and expediency of ap¬ 
pointing a receiver, my attention has 
been drawn by the appellant's learned 
counsel to several authorities, but the 
most apposite are Sliaromani Gurdwara 
Parbhandak Committee v. Dharam Das „ 
(3) and Bcnoij Krishna Mukherjec v. 
Satish Chandra Criri (4), while Mr. Har 
Gopal, for the Bank, cited Ethirajulu 
Chetty v. Rajagopala Chari (o), Dhumi 
v. Mohamad Sajjad Ali Khan (6) and 
Amar Nath v. Tehal Knar (7), the last 
two being decisions of this Court. 

Now, it is laid down in Sliaromani 
Gurdwara Parbhandak Committee v. 
Dharam Das (3) that before appointing a 
reoeiver in a particular case the Court 
must take into consideration the whole 
circumstances of the case and then decide 
whether it would be just and convenient 
to appoint a receiver. That principle is 
not contradicted in the authorities relied 
on by the respondent's learned counsel. 
In the case under examination the Court 
below certainly did not take into con¬ 
sideration the whole circumstances. The 
laconic order, which is the subject of ap¬ 
peal, merely says that tho cotton ginning 
season has begun. Moreover, since this 
Court, in admitting the appeal, directed 
that the receiver should not take posses¬ 
sion, the one reason relied on by the 
Court below no longer exists. Nor can 
it be properly contendel that this Court 
should not interfere with the discretion 
of the Court below, for it is obvious that, 
on the reason stated in tho order under 
appeal, no judicial discretion was exer¬ 
cised. 

In my opinion, the Court below should 
have given the defendants a reasonable 
opportunity of rebutting the Bank's alle¬ 
gations. That has not been done and the 
Court's order was based on only one cir¬ 
cumstance, which was of itself no ground 
for appointing a receiver. I accordingly 
accept the appeal and set aside the order 
appointing a receiver. The Bank will pay 
the costs of the appeal in this Court. 


Y.D./K.ii. 


appeal accepted 


( 3 ) A. LA 1925 Lah. 349=33 1. C. 502=0 

Lj^q. (4. 

(4) A I R. 1923 P. C. 49=103 I. C. 313=55 
... I-A-131=55 Cal. 720 (P.C.). 

(5> ViVn® 39 5Iad * 138=115 LC - 244=52 
-Mud. brfp. 


(6) A. I. R. 1923 Lab. 623=73 

(7) A. I. R. 1922 Lab. 414=67 


I. C. 600. 
I. C. 3S3. 
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Ram’s application for partition was 
within two years of the date of institu¬ 
tion of the suit. The suit was therefore 
rightly held by the lower appellate 
Court to be within time. 

The issue relating to title was. “are the 
plaintiffs the sole owners of the land in 
suit" and it is obvious that the point for 
determination was essentially whether 
the plaintiffs or Paras Ram was Bansi 
Ram's heir. The 6rst Court decided the 
question solely on. the grouud that the 
mutation of 1912 recorded Paras Ram as 
owner of half. But, as already noted, 
the entry was not made with the oonour- 
renoe of the plaintiffs and in tbo oiroum- 
stanoes its evidence has little presump¬ 
tive value, being based simply on a 
claim made in his own favour by Paras 
Rain. The parties are, it is true, bairagi 
fakirs, but there is no presumption that 
a bairagi necesaarily becomes an ascetio, 

[Bansi v. Mihail Singh (•!) and Sadhu v! 
Misri (5)J so as to lose his rights to suc- 
looed in his natural family. There is no 
evidence here (except the record in the 
mutation entry of 1912) that Bansi Ram 
was a chela of Sita Ram or that the 
share he acquired with his brothers from 
Sita Ram bairagi was bought out of re¬ 
ligious funds. In the mutation of 1910, 
when Sita Ram made over the land to 
Bansi Ram and his brothers, Bansi Ram 
is described as son of Badri Das and not 
as chela of Sita Ram. In the sale deed 
of May 1909 by whioh Sri Ram sold half 
his share to Cbettan Das and his bro¬ 
thers the vendees are described as sons 
of Badri Das. It is clear that the land 
was acquired by the sons of Badri Das 
in the ordinary course of worldly affairs 
and was not religious property belonging 
to the fraternity of which Sita Ram, who 
as an individual had sold it to the sons 
of Badri Das, was a member. In my 
opinion, the proved facts are sufficient to 
rebut the presumption in favour of the 
respondents by the mutation entry of 
1912. The ordinary rule of inheritance 
was, I think, properly applied by the 
lower appellate Court. I would accord¬ 
ingly dismiss the appeal with costs. 

Johnstone, J. —I agree. 
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Johnstone, J. 

Jaswant Singh and others —Appellants. 


b.v./r.k. 


Appeal dismissed. 


(1) [1880] 24 P. R. I8S0. 
(5) [1S9S] 93 P. R. 1S-J8. 


. V - 

Punjab National Bank, Ltd., Sargodha. 

Respondents. 

Misc. First Appeal No. 193 of 193L 
Decided on 30th April 1931, against 
order of Senior Sub-Judge, Shahpur D/- 
30th October 1930. ' 

(a) Civil P. C. (1908), O. 40. R. 1 - Equi- 

if receTver 8 * 8 ” “ l ° 

An equitablo mortgage.) is entitled to appoint- 
meat of receiver : A I. R. 1929 Lah.-7$0Foll.- y 

2 , u, 533, not Foil • fp do p 11 

(b) Civil P. C. (1908), O. 40. R. /I Bfeforl 
appointing receiver Court mutt take into- 
consideration whole circumstance* of case. 

Before appointing ft receivor in a particular 
case the Court niU9t take into consideration the 
whole circumstances of the oaso and then deoide 
whether it would be just and convenient to ap¬ 
point a receiver. If therefore an order appoint¬ 
ing receiver is made without taking into con¬ 
sideration all the circumstances of tho caso, and 
it is obvious that the Court has not oxercised 
judicial discretion in doing so, tho appsllate 
Court can sot aside tho order : A. 1. R. 1925 
Lah. 349, Rel. on. ; A. I. R . 1923 P. C. 49 : 
A. I. R. 1929 Mad . 133 ; A. I. R. 1923 Lah. 623 
and A. I. R. 1922 Lah . 444, Ref . [P 81 C 2) 

Narotam Singh— for Appellants. 

Rargopal —(or Respondent. 

Judgment. This miscellaneous ap¬ 
peal has been preferred against a very- 
perfunctory order, passed by the Senior 
Subordinate Judge of Sargodha, whereby 
he appointed a receiver to lease out a 
certain factory and deposit the lease 
money in Court. 

I have heard arguments for two hours 
on the subject. The facts are these: The 
Punjab National Bank claims to have an 
equitable mortgage on a cotton giuning 
factory known as Akal, at Sillanwali. A 
dispute having arisen the matter was 
referred to arbitration; the parties to the 
reference were the Bank on one hand, 
and on tho other, Ohanchal Singh, Jas- 
want Singh (appellant), Harwand Singh 
and Gurbakhsh Singh, all described as 
the second party. The principal alleged 
to be due under tho mortgage was about 
Rs. 40,000, and the arbitrator decided 
that the second party owed, in all, a sura 
amounting to about Rs. 55,000, which was 
to be paid in seven half-yearly instal¬ 
ments. A proviso was added that, if an 
application be made for the adjudication 
of the second party as insolvents, the 
whole of the sum due would be recover- 
able forthwith. 
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Coldstream and Johnstone, JJ. 
Paras Ram— Defendant—Appellant. 

v. 

Clietaii Das and another Plaintiffs— 


B 'No. 569 of 1929. Deci- 
dad on 3rd July 1931. against decree of 
Dist. Judge, Lulhiana, D/. 3rd December 

l9 (a?Limitation Act (1908), Art. 120-DecU- 
ration suit by coiharer in po»ses»ion within 
six years when he is tried to be ousted is not 
barred. 

A suit for declaration by a cosharer in posses¬ 
sion is not barred if brought within six years 
from an attempt to oust him from possession : 
A. I. R. 1922 Lah. 94 ; .1. I. R. 1925 Lah. 391 
and A. I. R. 1927 Lah. 119, Ref. . [P 81 C 2) 
❖ (b) Hindu Law—Mahant — Bairagee is not 
necessarily an ascetic so as to lose his right to 
succeed in natural family. 

There is no presumption that a Bairagi neces¬ 
sarily becomes an ascetic so as to lose his rights 
to succeed in his natural family : 24 P. R. 1830 
and 93 P. R . 1893, Ref. [P 82 C 1] 

Nand Lai and Muhammad Amin — lor 


Appellant. 

Chandra Gupta for Fakir Chand —for 
Respondents. 

Coldstream, J.—The dispute in this 
case i3 over land in Badhni village of 
Tvloga Tahsil, which was recorded in the 
land revenue records of 1905-1906 as the 


property of Sri Ram and Sundar Das in 
•equal shares. 

In 1909 Sri Ram sold his share half to 


Paras Ram, chela of Sita Rain Bairagi, 
and half to three brothers, Bansi Ram, 
Chettan Das and Sham Das, sons of 


Das (Coldstream, J.) 

the brothers of the deceased Bansi Ram, 
who claimed to he owners of the whole 
area in which they alleged Paras Lam 
had no share at all. They were refer- 
red to the civil Court and in 1925 they 
sued for a declaration that Paras Ram 
was not a cosharer in the property. The 
trial Court holding that the land revenue 
records were correct, dismissed the suit 
without going into the question of limi¬ 
tation raised by Paras Bam. This deci¬ 
sion was however reversed on appeal by 
the District Judge of Ludhiana on the 
ground that, according to the ordinary 
rules of inheritance, the land left by 
Bansi Ram which was presumably not 
wakf property would devolve upon Bansi 
Ram's brothers, the plaintiffs, and not 
upon his alleged gnrbhai. Rejecting the 
plea of limitation he gave Chettan Das 
and Sham Das a declaration that they 
were owners of three-quarters of the pro¬ 
perty concerned. 

Against this decision Paras Ram has 
appealed and it is contended on bis be¬ 
half by Dr. Nand Lai, firstly, that the 
lower appellate Court has set up a new 
case for the plaintiffs, inasmuch as there 
was no issue with specific reference to the 
rule of succession followed by the par¬ 
ties, and secondly, that the decision of 
the District Judge on the point of limi¬ 
tation is erroneous, Dr. Nand Lai's argu¬ 
ment being that limitation ran from 
1922 when Paras Ram was entered in 
the revenue records as successor to Bansi 
Ram’s quartershare. 


Badri Das. Sundar Das also sold his 
share in 1910 to Sitaram Khatri. This 
share was pre-empted by Sita Ram Bai¬ 
ragi. It appears that the pre-emption 
money had been supplied by the three 
sons of Badri Das, and Sita Ram there¬ 
fore had the land recorded in their 
names. Thus, Paras Ram became owner 
of a qaarter-share of the whole area con¬ 
cerned and the sons of Badri Das owners 
of three quarters. Bansi Ram died and 
•his share (one-third of three quarters, 
that is to say, one-quarter) was recorded 
by mutation as owned by Paras Ram in 
1912, on the ground that Bansi Ram and 
Paras Ram were both chelas of Sita 
Ram Bairagi. Thus, Paras Ram's share 
in the whole area, according to the reve¬ 
nue records, became a half. Paras Ram 
applied to the revenue authorities to 
partition the land. The application was 
opposed by Chettan Das and Sham Das, 
1932 L III 4 12 


I dispose first of the point of limita¬ 
tion. The plaintiffs were cosharers in 
the land and the revenue records show 
them to have been in possession of their 
undivided shares. It is a well-established 
law that such a suit for declaration by 
a cosharer in possession is not barred 
if brought within six years from an 
attempt to oust him from possession. In 
the present case the mutation of 1912 
was not in the presence of the plaintiffs 
and was not followed by their being dis¬ 
possessed. The view adopted by the 
lower Court is supported by Muhammad 
Hanif v. Rattan Chand (l), Bela Singh 
v. Lakhmi Das (2) and Smail v. bhab (3). 
It is admitted in the p leas that Paras 

(1) A. I. R. 1922 Lah. 91=67 I. c7&90^Lah. 
4 3. 

(2) A. I. R. 1925 Lah. 391=39 I. C. 299=)', 
Lah. 13*2. 

(3) A. I. K. 1927 Lah. 119=100 1. C. 732 = 8 
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strength o{ decisions of this Court and 
other Courts, when dealing spacihcally 
with S. 73, Civil P. C., and 0. 21, Rr. 72 
and 73 of that Code. 

Authorities in point under the Code of 
1832 are Parmanand v. Municipal Com¬ 
mittee, Labor 3 (5 ) and Punjab National 
Bank v. Salam.il Singh (6), it being 
noticed that a separate remedy lies under 
S. 295 of that Code. These were followed 
in Fazal Din v. Narain Singh (7) and 
again, under the Code of 1903, in Ridha 
Kishcn v. Bholu Mai (8) and in Bhagat 
Ram Ka'a/an Das v. Mangat Ram-Shibu 
Ram ( 9). The same view wa3 taken by 
the Madras High Court in Alagamn Chet- 
tiar y. Ramanathan Chetliar (10). On 
the other side Mr. -lagan Nath Aggarwal 
has drawn my attention to Bijoy Kumar 
Addya v. Rama Nath Bar man { ll), where 
a revision was allowed in a case of this 
nature; it is however noticeable that in 
that judgment the deoree-holder who 
applied for rateable execution had made 
his application before the rival deoree- 
holders bid had beeu accepted. It ap. 
pears therefore that on the learned 
Judge's interpretation of the phrase 
When assets are held by a Court" the 
executing Court had wrongly refused a 
rateable distribution. Other instances 
of interference on the revision side are 

ArunachallamChettg, v. Somasundaram 

Hamirl l 1 / 2 ;' S' v. Abdul 

Hamid Shah (13) and Subramanian Chet- 

tyar v. Sivistvami Chetti ( 14 ). 

It will thus be seen that although there 

has been a difference of authority in 

Madras and some other Courts in India 

^der^^ P-ToT again9fc ordor3 
nnder S. 73, Civil P. C., this Court has 

of thh 0 n!l 9fceQtly r r9f u Sia2 t0 r9visa ord9r9 
f this nature. In the present case I see 

oUhTsT l °l d9 P a r rfciD 2 the practice 
o this Court and I accordingly refuge 

below V h 9V,1310n 0 /. fch9 order of the Court 
with costs" ^ 19 fchoro{oce dismissed 

K -___ Appeal dismissed . 

57TT W * j 65 P. it. 1005. --- 

83 Ef J£H' 108a=W0 '■ ft «. 

}}J{ C1920J 09 L 0. 36.' 

(13 J'r'R'Sft 330=95 L °- 205. 

' ' A> *' 19 * 8 Mad. 332=109 I. 0. 557. 
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Broadway and Abdul Qadir, JJ. 
Gian Chand —Plaintiff—Appellant. 

v. 

Bhagwan Singh —Defendant—Respon¬ 
dent. 

First Appeal No. 60 of 1931, Decided 
on 20th July 1931, against order of 
Senior Sub-Judge, Amritsar, D-/ 23th 
November 1930. 

Civil P. C. (1908). O. 7. R. 11-Tenant in 
bouie Plaintiff suing for declaration* of 
ownership of house on basis of will—Defen¬ 
dant though not in possession of house, 
obstructing plaintiff to realize rent from 
tenant —Suit for possession against defendant 
held not needed—Suit as presented held pro¬ 
per—Specific Relief Act S. 42. 

Hie plaintiff sued for a declaration of ownor- 
ship of a certain house occupied by a tenant on 
basis of a will of doceased owner. The 
defendant was not in possession of the house but 
was obstructing the plaintiff irom realizing the 
ront from tlio tenant. The trial Court held 
that the suit should have been brought for 
possession and that ad valorem court-fee should 
have been paid and on failure of paying it the 
plaint was rejected. b 

SU l !t fil6d W1S P r °P 9C 0Ue - 
That under the said oircuiustancDs a suit for 

K2S 0 S , ur M .. B0 ‘ no , cossary nor would >t have 
oisenod litigation and tb at the order rojestinc 
the pnmt was consequently wrong. [P 93 Q 2] 

Shamair Chand and Qabul Chand—lor 
Appellant. 

Dm Dyal Khanna and V. N. Sethi—lor 
.Respondent. 

Broadway, J. This appeal has arisen 
out of a suit brought by one Gian Chand 

& ag 'T aa Sia x gh for a declaration 
that he (the plaintiff) is the owner of a 

shop situated in Amritsar, it having been 

bequeathed to him under a will dated 

Oth September 1925, executed by Bhai 

nr h J r iq-in 8h ^ h0 ^ d ' 9d ° D 24bh Fab ™- 
ary 1930. The plaintiff alleged that the 

shop in question was in the actual and 

physioal possession of one Aya Singh as a 

tenant under the deceased Shot Singh 

had r«? b tba . def0QdaQ t Bhagwan Singh 

Utfe to thl « ? d T° gnize th9 Plaintiffs 
title to the said shop and was raisin^ ob- 

staoles in the way of the plaintiff's 

taking possession of the same. The suit 

was contested on various grounds the ex 

oha lenid' 1 g9nuin9aeS3 of will being 
challenged, etc., and certain preliminary 

objections were taken which resulted in 
twoi88uegbe mg3 0 tt le d : 

(1) Should tho pialafciff brine a n,,u 

wsraasi 

f W Wh. t is th. of tho p[oporty , B 
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The value of tiie property was found, 
on the evidence adduced in Court, to be 
Rs. 10,COO. The learned Sub-Judge also 
came tc the conclusion that the plaintiff 
was bound to suo for possession and that 
therefore he should file the proper court- 
fees on the ad valorem value of the shop. 
He was accordingly directed to make 
good the deficiency in court-fees by a 
certain date. As the plaintiff did not 
comply with that order, the plaint was 
rejected with costs under 0. 0, R. 11, 
Civil P. C. 

In this appeal on behalf cf the appel¬ 
lant Gian Cband, Mr. Shamair Chand 
has urged that 'inasmuch as the defen¬ 
dant Bhagwan Singh was not in posses¬ 
sion of the shop either actually or con- 
structively the suit as brought was com¬ 
petent. He cited a large number of 
authorities but the principles enunciated 
therein are so well known that I do not 
think it necessary to deal with them 
separately. It has been urged by 
Mr. Din Dayal for tbe respondent that 
the learned Sub-Judge was right in bold¬ 
ing that the plaintiff ought to have 
brought a suit for possession, or at any 
rate, there was some consequential relief 
which ought to have been claimed. 

Now, as I have said, it is clear that 
Bhagwan Singh is not in possession of 
the shop and he certainly was not in 
1 cssession at the date of the suit, and it 
is to that date that we have to look in 
older to determine the present point. 
When Mr. Din Dayal was asked what 
possible consequential relief the plaintiff 
could have claimed, after considerable 
hesitation he was forced to admit Shat 
be only thing that might have b.en 
prayed for was an injunction directed 
against the defendant prohibiting him 
from interfering with the plaintiff s at¬ 
tempts to get the tenants attorn to him. 
On the facts before us it seems to me 
clear that a suit for possession would not 
prevent multiplicity of suits. The de¬ 
fendant net being in possession could 
very obviously ignore any decree in 
plaintiff’s favour passed against him (the 
defendant) directing him to give posses- 
eion for his replv would obviously be 
that, inasmuch as he was not in posses- 
sion tbe decree could not be executed 
against him. If Aya Singh, the present 
tenant then refused to give possession 
to “•* plaintiff, the plaintiff. would be 
forced to bring a separate suit against 


him for ejectment. In the event of the 
suit being continued in its present form, 
the position would he precisely the same, 
if the plaintiff should succeed in obtain¬ 
ing a declaration of title in his favour. 
Aya Singh would either accept the situa¬ 
tion and attorn to him or he would deny 
his title. The result would be exactly 
the same. Tbe plaintiff would then have 
to sue Aya Singh for possession by eject¬ 
ment. In these circumstances I consider! 
that the decision arrived at by the lear 
ned Sub-Judge was wrong and I would 
therefore accept this appeal, set aside 
the order rejecting the plaint and direct j 
the suit to proceed in accordance with 
law. Costs in this Court will iollow the 
event. 

Abdul Qadir, J.—I agree. 

B.V./R.K. Appeal allowed. 

A. I. R. 1932 Lahore 98 

Addison, J. 

Darabali —Plaintiff Appellant. 

, v - 

Hussaina and another Defendants 
Respondents. 

Second Appeal No. o 77 of 1931, De¬ 
cided on 2nd July 1931. . 

Limitation Act (1908), Art. 10 - Land in 
cultivating possession of mortgagee is not 
capable of physical possession being given— 
Time runs from date of registration. ' 

Where tbe land sold is in the cultivating 
possession of the mortgagee it is cot capable ol 
phvsical possession being given within the 
meaning ol Art. 10 and the limitation begins ,o 
run from the date of registration of'the sale 
deed. , J 

Khurshid Zaman— for Appellant. 

Ghulam Rasul—lor Respondents. 

Judgment. — The only question in¬ 
volved in this second appeal is whether 
tbe land was capable of physical posses¬ 
sion being given at the time of the sale- 
deel, which was registered cn 2bth Feb¬ 
ruary 1929. Now it is clear on the re¬ 
cord that the mortgagee had cultivated 
the land and remained iu possession till 
the crop was cut in April. This is 
usual course. Physical possession could 
not therefore be given on 28th Februa j | 
ana it follows that under Art 10 

C08tS. 

r.M./B.K. 


Appeal dismissed 
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Special Bench 

Addison, Coldstream and Hilton, JJ. 

Cham !/;>.7^'^Aufchor-Pefcitioner. 

y. 

Emperor —Opposite- Party. 

Criminal Petn. No. 2 of 1929, Decided 
on 13th November 1931, from order of 
Local Government, Lahore, D/- 2nd May 
1929. 

Pe"*! Code (I860), S. 153-A-Words 

having intention to promoting or attempting 
to promote feelings of enmity or hatred— 
Facts and circumstances of time are admis¬ 
sible as evidence of intention. 

Where the words naturally, clearly and indu¬ 
bitably havo an intention to pronote enmity bet¬ 
ween classes, it must he presumed that the writer 
intended the natural result of tbo words em¬ 
ployed ; and it is permissible to take into con¬ 
sideration, the facts and circumstances of the 
time, the persons for whom the words were 
written and tbo existing state of feelings bet¬ 
ween the two communities, as evidence of the 
intODt to promote or attempt to promote feeling 
of enmity or hatred between the two commu¬ 
nities. It is immaterial whether the statements 
were supported by authority : A. I. R. 192G Cal. 

“S l A : A ‘>- 64 9 (P.D.) and A. I. B. 

1027 LaJt, o9rf, Ref, on, [p 09 q 2 ) 

Achhru Ram and Ram Lai— for Peti- 
tioner. 

Abdul Rashid —for the Crown. 

Addison, J.— This is an application 
by Pandit Cbaraupati, writer and printer 
of a book, entitled “ Chaudhwin ka 
Ohand, under the provisions of S. 99.B 
Criminal P. C., asking that an order of 
the Governor-in-Council, dated 2nd May 
1929, whereby the book named above 
was forfeited, ho set aside and oosts 
awarded to the petitioner. 

The real question for decision is whe¬ 
ther there is inherent evidence in the 
book itself of an intent to promote or at 
tempt to promote, feelings of enmity or 
hatred between Hindus and Mussalmans 
though other evidence of this intention 
(such as the facts and oiroumstances of 

jr%?» 18 admissi ble as held in P 

was T* Emperor w here it 

was a so laid down that if the words 

naturally, clearly and indubitably have 

such an intention, it must he presumed 

that the writer intended the natural 

result of the words employed. The exnla 

nation to S 153-A, I. P. 0. however 

enacted for the benefit of certain olasses 

of people who might desiro to point out 

without malicious intention and with an 

A - L R ■ 1926 Oal. 1133=97 I. 0. 7.9fl=i7 
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honest view to their removal matters 
which were producing or had a tendency 
to produce feelings of enmity or hatred 
between different classes. Again, it was 
hold in Emperor v. Baijnalh Kcdia (2) 
that a compilation consisting of extracts 
from certain sources may be seditious 
though the extracts considered in rela¬ 
tion to tbeir own proper contents may 
not in themselves bo of a seditious 
nature, and the same principle applies to 
offonces punishable under S. 153-A, I. 
P. C. fn Emperor v. Kalichantn (3) it 
was said that a violently abusive and 
obscene diatribe against the founder or 
prophet of a religion or against a system 
of religion may amount to an attempt to 
stir up enmity or hatred against the per. 
sons who profess that religion. In this 
case too the circumstances in which the 
book was published were taken into ac¬ 
count and it was laid down that it did 
not matter that the statements in the 
book were supported by authority ; in 
such cases the truth of the language 
could neither be pleaded nor proved ; it 
was immaterial. Lastly, in the Vartman 
case (.4. I. R. 1927 Lah. 594) it was held 
that tbo intention is to be collected in 
most casfs from the internal evidence of 
the words themselves, but that the expla 
nation to the section showed quito oon 
clusively that in any matter on whiol 

other ovidenoe could assist, it might hi 

taken. 

It was thus permissible to tak< 
into consideration the persons for whom 
it was written and the state cf feeling 
between the two communities at the time 
°{ Publication. In this latter case it was 
also said that it was possible to conceive 
the writing of a reasoned, oritioal and 
strong attack on a religion or its founder 

with a view to attract converts, whiob 
might fall within the explanation, for the 
reason that though there might be a ten 

!S7» n , th f lan 2 uage employed to pro- 
mote hatred or onmity, the language em¬ 
ployed did not of neoossity convey the 
intention or where the writer has been 

not h^Tr b f- 6Vld0nCethat that was 
not his intention even in part. But a 

"S" 1100 * a ? d vituperative attack on a 

,ts founder would require a 

°i °*pi a ^iou t* 

j>ko it out of the substantive p art of 
A r ; R. 1026_A11- 195=86 I. 0. *5— 
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S. 153-A. I. P. C., and bring it within the 
four corners of the explanation. Iu the 
case before us, there is an affidavit of the 
petitioner to the effect tbit Pvishi Day a 
Kind, the founder of the Arya Samaj, 
published his work, the Satiarth Par- 
kash, iu 1SS4 ; that Maulvi Sanaullah, a 
maulvi of Amritsar, published a work 
named the Hale Pavkash in 1900 iu which 
au attempt was made to meet the attack 
on the Makomodan religion made in the 
first work; that in a later edition Maulvi 
Sanaullah argued that his book was ac¬ 
cepted as true as none had contradicted 
it and that the reason why the peti¬ 
tioner wrote his book was in order to 
substantiate the critioizms contained in 
Chap. 14 of Rishi Daya Hand's work with 
facts and figures culled from the Islamic 
soriptures themselves and not in order to 
wound the susceptibilities of any person. 

When this alleged new edition of 
Maulvi Sanaullah’s book oame out is not 
mentioned ; but, on the other hand, it is 
the case that a Hindu, Rajpal, publisher 
of a pamphlet which attacked the Pro¬ 
phet of Islam, was murdered in Lahore 
on Gbh April 1929 by a Mahometan and 
it is a matter of notoriety that the feel¬ 
ings of the two communities were very 
inflamed before and after that time. 
There is no date of publication printed on 
the forfeited book, and counsel informed 
us that he could not tell us when it was 
published. Certain extracts of oriticizms 
of the book from Mahomedan papers have 
been proved, and, in the above circum¬ 
stances, as the earliest of these is dated 
26th April 1929, it is legitimate. to con- 
olude that the book was published after 
the murder of Rajpal. In the affidavit of 
Mr. Puokle, the District Magistrate, it is 
stated that the communal situation in 
Lahore in April was such as to give cause 
for the gravest anxiety ; while the offen- 
sive publication of Rajpal, which had 
previously been the subject of legation 
bad already been the cause of much ill- 
feeling between the two communities 
The affidavits of the City Magistrate and 
Inspector of the City Police also prove 
that the publication of this hook caused 
a great commotion amongst Mahomedans 
?n Lahore, coming as it did when the 
communal tension was already grave. . 

It is true that m the preUw„ th gu °° u 
described as an introduction to Chap. 11 
of the Satiarth Parkash in which the 
Mahomedan religion was criticized. Th 
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chapter, it is said, shows the labour and 
judiciousness of Rishi Daya Nand. There¬ 
after the author read Maulvi Sanaullah’s 
Hak Parkash, (but no allusion is made to 
any new edition). The Maulana is criti¬ 
cized for presenting new tenets of Islam 
instead of clearly admitting the defects 
of the popular beliefs of Islam, and the 
propriety of the RUbi's objections to them, 
and it is hoped that ho will find in the 
forfeited work material for the removal 
of his misunderstandings -or misrepresen¬ 
tations). 

But, when we come to the work pro¬ 
per, which commences with the remark 
that the very opening work of the Koran 
Sharif is wrong, it seems to me that the 
only possible conclusion that can bo ar¬ 
rived at is that the intention of the author 
was to promote, or to attempt to promote, 
feelings of hatred between the two com¬ 
munities and not to answer the critioizms 
of Maulana Sanaullah contained in a 
book published in 1900, and that ho deli¬ 
berately chose a time when ho know that 
there was grave tension between the two 
communities. His object was to ridicule 
the doctrine of the Mahomedan religion 
as set out in the Koran Sharif in such a 
way a 9 to promote hatred between tbs 
two communities. It is true that re¬ 
ference is made to certain old commen¬ 
taries, but the passages selected from 
these further show the real design of the 
writor. Different chapters are allotted to 
the different doctrines attacked and hold 
up to contempt. A perusal of the book 
leads me unhesitatingly to the finding 
that the writer's intention was to stir up 
enmity and hatred and that the work 
does not come within the explanation to 
S 153 A. Many of the passages are 
obscene and most amount to a violent 
diatribe against the Prophet and the 
doctrines of the Mahomedan religion 
which are held up to ri lioule and con¬ 
tempt. It is not a reasoned and ontioal 
attack on a religion, written with a view 
to make persons forsake that religion 
another, but a scurrilous attack whioh 
would require a considerable amount o 
explanation, which is not forthcoming to 
take it out of the substantive part of 
S 153-A and bring it within the explana¬ 
tion. I do not propose to give 
of the attacks as I consider that that 

would be objectionable. Iti is 8U * 0,e ^ 
to say that the intent of the author is 
clear ^nd that the book is such that a 
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conviction under S. 153-A, I. P, C., would 
bo justified. There is nothing in the book 
of fair and honest critioizm ; the inten¬ 
tion obviously was not to substantiate 
the criticizms contained in Chap. 14 of 
the Satiarth Parkash with facts culled 
from the Islamic Scriptures themselves ; 
but the intention was to wound the 
susceptibilities of Mahometans at a time 
when there was already grave ill-feeling 
between the twocommur ifcies, by holding 
isolated portions of the Koran, sometimes 
interpreted in the light of certain com. 
mentaries, up to - intolerant ridicule and 
contempt. 

I would dismiss the application with 
costs and would fix the fee of the Assis¬ 
tant Legal Remembrancer at Rs. 150. 

Coldstream, J.—I agree that the for- 
foited book naturally has a tendency to 
promote feelings of enmity between 
Hindus and Mahomedans is manifest 
from its tone and language. The pre¬ 
sumption is therefore that the promotion 
of such feelings was the purpose or one of 
the purposes of the petitioner in publish¬ 
ing it. We have heard petitioner’s ooun* 
sel at great length. Ho has not, in my 
opinion, succeeded in discharging the onus 
of showing that the book was written 
without malicious intention. On the 
other hand, as pointed out by my learned 
brother Addison, J., the circumstances of 
time and place of the publication were 
such as to leave no doubt that one if not 
the only purpose of the petitioner was to 
promote the feelings, which, as an edu¬ 
cated man, be knew would bo promoted 

in fact by what he wrote. 

Hilton, J, —I agree, 

V.B./r.k. Application dismissed. 
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Jai Lal, J. 

Babu Ram —Acoused — Petitioner. 

v. 

Empcro )—Opposite Party. 

Criminal Revn. No. 931 of 1931, De¬ 
cided on 26th November 1931, from re¬ 
port of Soss. Judge, Ferozepore, D/- 1st 
August 1931. 

(a) Criminal P. C. (1898), S. 107—Per¬ 
son doing lawful act in lawful manner— Fact 
that it injures susceptibilities of persons of 
different faith is not sufficient to warrant 
proceedings under S. 107. 

Where tho anticipated breach is to be com¬ 
mitted by the other side, tho only poiut to bo 
eceu is whether tho act which brings about 
breach is wrongful in itself. Tho fact that a 
person doos a lawful net in a lawful manner 
and even if by so doing he has injured the sus¬ 
ceptibilities of persons of different faith would 
not in itself be sufiicient to warrant proceedings 
against him under S. 107, S. 107 is not to be 
used to prevent peoplo from ventilating their 
legitimate grievances to tho authorities or to 
debar them from collecting their debts or oven 
to prevent them from criticizing tho public acts 
of public servants or to stop a propaganda which 
is not likely to lead to broach of peaco. 

(P 103 0 1, 2] 

** Criminal P. C. (1898), S. 107—Pro- 
ceedings under S. 107 are preventive and not 
punitive. 


xne proceedings under S. 107 ere intended to 
bo preventive and not punitive, tho objeot being 
o °P' 0 ' ea ‘ persons from doing something which 
is likely to occ.s.ou a breach of tho peace .or 
disturbance of publico tranquillity in tho im- 
media.o or near future. A. I. R. 1931 Lah. 191. 
* oH ' [p 103 o 2) 

Shamair Chand and Fakir Cliand— 
for Petitioner. 

£. M. Haq for the Crown. 

Order. This oase has come up on re¬ 
vision on a recommendation by the Ses¬ 
sions Judge of Ferozepore that the pro. 
ceedings started against the petitioner 
under S. 107 Criminal P. C., be quashed 
on the ground that there is no oase for 
action under that seotion and further 
that, in any case, two orders of the Ma¬ 
gistrate, e. g., (1) directing the petitioner 

Z!n 3h 8e0 " ri & ^ endin 8 fch « inq»irv 

a , nd refusing to summon 
the petitioner s witnesses be set aside on 
the ground of illegality. I do not pro. 
pose to discuss these latter recommenda- 
tions m view of my decision to quash 
the proceedings under S. 107, Oiiminal 
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P. C., as recommended by the Sessions 
Judge. 

The full faots of this case are men¬ 
tioned in the order of reference and are 
as follows: On 15th June 1931, the Sub- 
Inspector of Police in charge of Zira 
sent a report to the Magistrate at 
Ferozepore, which is the basis of these 
proceedings that for the last few months 
the Mahajans of Zira Tahsil have been 
dishonestly recovering their debts from 
the Manomeden zarnindars and com¬ 
plaints have been received that they 
have had illicit intimacy with Mahome- 
dan women and had committed adultery 
with them, and that in consequence of 
this the Mahomedan zarnindars of the 
Tahsil being annoyed collected in large' 
numbers at a town called Makhu and 
looted the shops and committed several 
dacoities, and with a view to put a stop 
to this the officials decided to call the 
parties together and did so on 9th June 
1931 when the Superintendent of Police, 
Ferozepore, and the Deputy Superinten¬ 
dent of Police of Moga came to Zira and 
collected the Mahajans of Zira and also 
Zarnindars and other respectable persons 
of the surrounding villages. Their object 
was to hear the grievances of both the 
parties and to devise means for preserv¬ 
ing peace. In this meeting Babu Ram 
petitioner, who is a vakil of Zira and a 
Mahajan, presented a petition in writing 
sotting out tho grievances against the 
zarnindars and further supplemented 
these grievances orally before the oflicials 
concerned and stated that tho Mahoroo- 
dans were preaching against tho Maha¬ 
jans in their mosques that the dues of 
the Mahajans should not be paid and 
that the latter should be beaten and 
looted. He further alleged that tho 
local officials, who were ordinarily res¬ 
ponsible for the maintenance of roaco 
and order, were helping the Mahome- 

dans in this propaganda. 

The report proceeds that the petition¬ 
er, when he was making these allega¬ 
tions orally, was facing the Tahsildar of 
Zira who also was present at this 
meeting and that after him other Maha¬ 
jans followed and stated their grievances 
and that the result was that tho Maho¬ 
medan notables, who were presont at 
tho meeting, got excited, stood up and 
said that they were being falsely acoused 
in order to put pressure on them and 
that they had started no propaganda 


against the Mahajans. It is alleged that 
if the officials bad not been present at 
the meeting, a disturbance would have 
been taken place between the parties, 
and that Babu Ram is a leader of the 
Mahajans of Zira “owing to his legal 
knowledge and because lie is a respect¬ 
able person," and further that bis father 
himself does money-lending business. 
In the position of a leader the peti¬ 
tioner is alleged to be desirous to 
put pressure on the Mahomedan za- 
mindars by making complaints against 
the high officers so that the creditors 
may have no difficulty or hindrance in 
realising their debts and share of pro¬ 
duce by division and 

“thereforo he wants to defame the Joeal 
officers, who were by chance all Mahomedans 
and who want to do justice, so that they may 
'remaiu under pressure and the Maliajinsmay 
succeed in their intentions in the way thev 
desire. With a view to those personal and 
national motives tho said man Iiabu Ram is 
raising a false propaganda against Mahomedan 
subjects and Mahomedan officers. Owing to 
this it is apprehendod that tborc will bo a 
breach of the peace and disturbance of publio 
tranquillity.” 

This report was put before Mr. M. Z. 
Alain, Magistrate of the first class at 
Ferozepore who startel proceedings 
under S. 107, Criminal P. C., against the 
petitioner and passed an intorlooutory 
order directing him to furnish seourity 
in the sum of Rs. 3,000 with one surety 
for keeping tho peace until the conolu- 
sion of tho enquiry. 

The petitioner moved the Sessions 
Judge on revision, contending that on the 
allegations made by the Sub-Inspector 
in bis report no case for proceedings 
under S. 107. Criminal P. C., bad been 
made out. The learned Sessions Judge 
having accepted the contention has ro- 
coinmended that the proceedings be 
quashed. 

I have heard counsel for the petitioner 
and for the Crown and am of opinion 
that no case has been made out by tb9 
Crown for notion under S. 107, Criminal 
P. C. The conduct of the petitioner, 
which is supposed to cause a breaoh of 
the peace or disturbance of tranquillity, 
is the presentation of a petition by him 
to the officials and an oral statement of 
the grievances of the Mahajans against 
the Mahomedan debtors and the Maho¬ 
medan officials. Tboro is nothing unlaw¬ 
ful in it. In the first instanoe it is to be 
observed that tho meeting at which this 
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was done was convened by the officials 
and those whom the petitioner repre¬ 
sented wore invited by such officials lo 
attend the meeting with the express 
object of hearing the grievances of both 
the parties. Under the circumstances it 
is impossible to hold that the petitioner 
by stating the grievances of those whom 
he represented or even his own, was nob 
within his rights and made himself liable 
to be proceeded against under S. 107, 
Criminal P. C. It would not in my 
opinion, have made any ditlereuce in a 
case like this oven if he had made the 
complaints in the absence of an invitation 
by the officials, but in view of the fact 
that ho attended the meeting on invita¬ 
tion proves his bona tides. 

The principles underlying S. 107, Cri¬ 
minal P. C., admit of no doubt. They 
have recently been stated in a number 
of judgments in this Court and I will 
content myself by referring to three of 
them. In Kliazcin Chmd v. Emperor (l) 
Harrison, J., remarked : 

“Whore the anticipated breach is to be com¬ 
mitted by the other side, the only point to bo 
seen is whether the act which brings about that 
breach is wrongful iu itself. This was laid 
down in Emperor v. Mahomed Yakub (Q), and 
many subsequent ruliuge and this view is in 
accordance with the clear wording of the sec¬ 
tion’*. 

Action under S. 107, Criminal P. C., 
■was taken in that case against some 
Cbamars in respect of their action in 
drawing water from a public well on the 
ground that it was likely to lead to a 
bieach of peace by those persons who 
objooted to their taking water from that 
■well and the order was set aside. In¬ 
cidentally, it was remarked that 
“it would appear to bo raoro reasonable to 
take proceedings against those who aro expected 
commit tho breach of tho peice and offer 
violence to law abiding citizens.” 

In A. I. B. 1929 Lah. 138, Nihal 
r! iand , v - Emperor, Fforde. J., held 
that the fact that a person does a law¬ 
ful act in a lawful manner and oven if 
by.so doing he has injured the susceptibi¬ 
lities of a person of a different faith 
Iwould not in itself be suffioiont to war¬ 
rant proceedings against him under 
S. 107, Criminal P. C. In Shadi Lai v. 

.( Emperor (3), Tek Chand, J„ remarked 

(1) A. I. R. 1926 Lah. 683 = 97 I. 0. 39 = 27 
Or. L. J. 1063=7 Lah. 482. 

(-) C1010] 32 All. 571 = 11 Cr.L. J. 355 = 6 
I. C. 454. 

.{3) A. I. R. 1981 Lah. 191=1931 Cr. 0. 311= 

*• 194 I. 0. 595=19 Lab. 157. 


that the proceedings under S. 107, Crimi¬ 
nal P. C., are intended to be preventive 
and nob punitive, the object being to 
prevent persons from dcing some thing 
which is likely to occasion a breach of 
the peace or disturbance of public tran¬ 
quillity in the immediate or near future. 

Much argument does not. seem to bo 
necessary to demonstrate in this case 
that the proceedings under S. 107, Cri¬ 
minal P. C.. under the circumstances 
mentioned above, were wholly unjusti¬ 
fied. I cannot escape the impression 
that they have been started as a retalia¬ 
tion against the petitioner for his con¬ 
duct in complaining against the Maho- 
modan officials of the Tahsil to the 
Superintendent of Folice. In my opin¬ 
ion, this is a clear case of misuse of the 
provisions of S. 107, Criminal P. C., and 
accepting tho petition I set aside the pro¬ 
ceedings against the petitioner. 

R.M./r.K. Petition allowed. 
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Coldstream and Jai Lal, JJ. 

Mohinder Singh —Appellant, 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 511 of 1931,, De¬ 
cided on 7th December 1931, from order 
of Sess.-Judge, Ferozepore, D/- 30th 
March 1931. 

(a) Criminal P. C. (I8D8). S. 164—Investi¬ 
gation—-Meaning of—Confession recorded 
by Magistrate conducting inquiry and com¬ 
mitting accused to Sessions is admissible. 

Tho number of investigations is not limited 
by law and when one has been completed 
another may be begun on fresh information 
received. [P 109 C 1] 

Au investigation includes all proceedings 
under the Code for the collection of evidence 
conducted by a police oflicer and tho oondifion 
requiring tho confession to be prior to the com- 
moncomont of the enquiry is only imposod when 
the investigation has ceased and not when 
confession is made in tho course of the en- 
vestigation. A confession recorded by tho same 
Magistrate who afterwards conduoted tho en¬ 
quiry and committed the accused is not in¬ 
admissible on tho ground that ho had do 
t0 recor d the confession: 87 Cat . 
rrl' n° l,: A ‘ ^ R ' 1928 Lah ‘ 724 *nd 47 I. C. 

*io, «•/• fp inn p qi 

(b) Criminal P C. (1898), S. 164-When 
oc f.“* e .“ know. Magistrate there i. no ille- 
gality if he does not inform accused that he 
" TO ,, ! r ? te while recording confe.sion. 

c ici i recording a confession under 

. l V“ focra lho aeouaod that he is 
a Magistrate but there is no illegality iu an 
omission to do so where there is no indication 
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Deforo the trying Court that the accused was uu- 
aware of the fact. [p 10 O C 1~! 

(c) Criminal P. C. (1898), S. 290—Accused 
more than one — Counsel should be heard 
after conclusion of whole defence evidence. 

Where there are more accused than one, 
their counsel should be heard after the conclu¬ 
sion of the whole of the defence evidence. 

[P 110 C lj 

fd) Evidence Act (1872), S. 137-Cross exa¬ 
mination—Right of, when is granted stated. 

The right to cross examine is granted in S. 
137 when the case of a party is adverse to that 
of the paity calling the witness. [P 110 C 1] 
(e) Criminal P. C. (1898), S. 540-A-Order 
dispensing with presence of accused need 
not be passed in his presence. 

An order dispensing with the presence cf the 
accused can be passed at any stage after the 
accused has become a party to the trial. It is 
not necessary that it should be passed in his 
presence. [P no C 2] 

(fj Criminal P. C. (1898), S. 162—Previous 
statement how to be proved and when be¬ 
comes admissible explained. 

It the witness when asked if he made the 
statement actually recorded by the police re¬ 
plies in the affirmative the record of the state¬ 
ment need not be proved and the cross-examin¬ 
er may if ho so chooses, leave it to the party 
who called the witness to have the discrepancy 
if any, explained in the course of rc-examiua- 
tion. If on the the other band the witness de¬ 
nies having made the previous statement at¬ 
tributed to him or states that he docs not re¬ 
member having made any such statement and 
it is desired to contradict him by the record of 
tho previous statement the cross-examiner must 
put to tho witness the relevant portion or por¬ 
tions of the record which are alleged to be con¬ 
trary to his statement in Court and thus give 
him an opportunity to reconcile the same if 
he can. When the cross examiner has dono 
so, the previous statement becomes admissible 
for the purposo of contradiction and may bo 
proved. It must be left to the Court in each 
particular case to decide whether the omission 
proved amounts to a contradiction or not: A . 
/. R. 1930 Lah. 491, Fell. A. I. R. 1928 Lah. 
507 and A. I. R. 1928 Lah. 257, 110 C 2] 

(g) Criminal P. C. (1898), St. 162 and 172 
— Police diary — Contents must be used 
strictly according to S*. 162 and 172—vJse 
of diary for refreshing memory is ot discre¬ 
tion of witness or Judge. 

Tho accused has no right to insist upon a 
police witness referring to his diary in order 
to elicit information which is privileged. The 
contents of the diary are not at the disposal of 
the defence and cannot be used except strictly 
in accordance with the provisions of Es. 162 and 
172. S. 172 shows that witness may refresh 
his memory by reference to them but such use 
is at the discretion of the witness and the 

Judge, whose duty it is to ensure that the pri¬ 
vilege attaching to them by statute is strict)}* 
enforced. U’ U0 0 1,2 ] 

W. R. C. Adcock —for Appellant. 

Abdul Rashid and Jhanda Singh— for 
the Crown. 

Coldstream. J.—This judgment will 
dispose of the threeappeals Nos. 511, 688 
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and C87 of 1931. The appellants Mohin- 
dar Singh (No. 511) and Jagir Singh, or 
•Tagir, No. (688) have been sentenced to 
death by the Sessions Judge of Feroze- 
pore for the murder of Bhai Arganjan 
Singh, an Extra Assistant Commissioner 
at Ferozepore where he was serving as 
a Magistrate and Chand, his servant, 
on the night of 30th July 1930 and the 
appellants Sirdar Bahadur Mihan SiDgb 
and Man Singh to transportation for 
life for conspiring with and abetting 
them in the murder of Bbai Arganjan 
Singh. They wore committed for trial 
along with two ethers. Basant Singh 
and Rattan Singh. The former died 
during the trial and the latter was ac¬ 
quitted. The conviction of the appel¬ 
lants was in agreement with the un¬ 
animous verdict of the four assessors. 

The deceased Arganjan Singh was tho 
son of Sardar Bahadur Bhai Arjan Singh, 
a Ramgarbia Jat and a prominent Sikh 
of Ludhiana District and an Honorary 
Magistrate in Bagarian, a village attach¬ 
ed to that district but surrounded by 
Native State territory. Mihan Singh 
who is over 70 years old, retired from 
the Indian Army with a distinguished 
record of military service. He is a 
member of the Order of British India, 
holds tho rank of Honorary Captain and 
is a Viceregal Darbari. He owns land 
in Bagarian the greater part of which 
estate is held by Sohi Jats to which 
tribe lie himself belongs. These two 
men have for years been at fond with 
each other. The history of the long 
strife between them is set forth in the 
judgment of the learned Sessions Judge 
and need not be repeated in detail here. 
Thore was a dispute over the mainte¬ 
nance of a local cattle pound by the 
Bhai Sahib. During the Akali agita¬ 
tion Mihan Singh took an active part on 
the Akali side and was vigorously op¬ 
posed by tho Bhai Sahib who was boy¬ 
cotted by tho local Sikbs. Tho Bhai 
Sahib enlisted the help of the Deputy 
Commissioner. Mihan Singh, his son 
Hari Singh, his brother and two rela¬ 
tions were convicted under the Criminal 
Law Amendment Act and sentenced to 
impiisonment and line. Mihan Singh 
was acquitted on appeal by tho Sessions 
Judge, but the High Court, accepting a 
Crown appeal against this acquittal sen¬ 
tenced him to a fine of Rs. 200. The 
Crown appeal was instigated by the 
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Bhai Sabib: Emperor v. Alihan Singh (l). 
This was in July 1923. After Hari 
Singh's release from jail one Bishen 
Singh who had been accueed in the same 
case was murdered. Three years later 
Hari SiDgb, who was alleged by his 
father Alihan Singh to be dead was 
found to be in Bagarian posing as a 
Sadhu. He was arrested on informa¬ 
tion given by the Bhai Sahib, tried for 
the murder of Bishen Singh, sentenced 
to death and executed. 

I come now to the prosecution story 
relating to the circumstances leading 
immediately to the crimes of which the 
appellants have been convicted. As 
reader in the Court of the Bhai Sabib 
(who was as already noted, an Honorary 
Magistrate) Man Singh, the appellant, 
enjoyed bis confidence. There were 
however complaints against Man Singh 
and he was given to understand in June 
1930, that be was to be dismissed from 
his appointment. He did not however 
return to his house in Gujrat but re¬ 
mained in Bagarian. It is alleged by the 
prosecution that piqued at his dismissal 
he now joined with Mihan Singh s party 
against the Bhai Sahib. 

The appellant Mohindar Singh was in 
the Indian Army and stationed at Ra- 
walpmdi. He is a collateral of Mihan 
Singh. His mother who is a widow 
lives in Mihan Singh’s house and accom¬ 
panies Mihan Singh when ho goes to 
visit his lands in Multan District and 
he himself has been treated by Mihan 

f ,D M-u aS 80n ‘ He ba9 a house close 
to Mihan Singh’s in Bagarian. 

Jagir, who belongs to Bagarian, was 
a personal servant of the murdered 
Bhai Arganjan Singh, having been in his 

[°\ f wo y ears - before whioh 
period he had been in the Bhai Sahib’s 
serviee for seven or eight years. He was 
with Arganjan Singh in Ferozepore. 

J c- ly , 1930 > Singh 

26 th°w fc ° S . , “ la on ‘en days' leave. As 
ibth was a holiday and the 27th a Sun- 

day he did not return to duty at Feroze¬ 
pore un^l the morning of the 29th. Argar- 
jan Singh s other servants were Cliand, 
his cook (who was murdered on the 
flame night as his master) and Bulanda, 
a boy of sixteen (P. W. 56). When their 
master went on leave Jagir and Bulanda 

(I) 


went to Bagarian, leaving Chand to 
look after the house. 

The prosecution case is that at Bag¬ 
arian -Jagir was brought into a conspiracy 
between Mihan Singh, Man SiDgh and 
Mohindar SiDgh to kill Arganjan Singh 
and was promised Rs. 1,C00 to carry 
out the crime. This sura was given to 
Man Singh by Mihan Singh hut only 
Rs. 125 was handed on by the former 
to Jagir who was told that the rest 
would be paid to him after the deed was 
done. Jagir was also told that Mihan 
Singh would defray the cost of his de¬ 
fence if he was arrested. 

It is alleged, and has been found pro¬ 
ved by the learned Sessions Judge that, 
in pursuance of this conspiracy, Jagir 
and Mohindar Singh murdered Arganjan 
Singh at his residence in Ferozepore on 
the night of 30th July, two days after he 
returned from leave. Bulanda bad been 
told at five o'clock on the morning of 
the 31st by Jagir that Arganjan Singh 
bad gone to Lahore with Chand after re¬ 
ceiving an urgent telegram and Jagir 
had told the same story to Arganjan 
Singh's reader Partab Singh (P. W. 16) 
later in the morning. Partab Singh lent 
Jagir some money to enable him to 
follow his master to Lahore. Bulanda 
saw Jagir again at eleven o'clock at the 
railway station. Jagir then disappear¬ 
ed. As it was believed that Arganjan 
Singh and Chand were in Lahore no sus¬ 
picion was aroused by their absence. On 
the 31st (Thursday) Bulanda noticed a 
smell m his master's bathroom and a 
small room attached to au out-house used 
as a kitchen. On the following day, as 
the smell had increased and Argamjan 
bingh was expected hnok, Bulanda in¬ 
formed Manobar Singh, who occupied 
rooms in the same bungalow. Manohar 
Singh broke the look on the door out of 
which the bathroom leads. Bulanda 
entered and saw a body. The police 
were informed. Inspector Elkins went 
to the bungalow and the body was 
brought out of the bathroom and iden¬ 
tified as Arganjan Singh's. Bulanda drew 
attention to the smell in the ontheuse 
and, on this being broken into, Cband’s 
body was discovered. In.Ar f arjan Singh’s 
room the police fo'ind a gandasi. Other 
artioles subsequently identified as Jagir’s 
w ® r f e , also ^covered from this room. 

Mohindar Singh, who had been in Ba. 
garian on leave, rejoined his unit at 
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Rawalpindi on 1st August. Ho was 
arrested on 6th August. Man Singh was 
arrested at Bagarian cn 1st Soptomber. 
On the night of 29th September Jagir 
Singh surrendered to the police at Ba- 
garian. On 3rd Oatoher his confession 
was recorded under the provisions of 
S. 104, Criminal P. C. at Ferozepore. 
This confession implicated Mihan Singli 
who was arrested on Gth October. 

Jagir's story, as recorded on 3rd Octo¬ 
ber, was that ho had incurred Arganjan 
Singh’s displeasure by his misconduct. 
Chand had made reports against him to 
his master who had beaten him that he 
would lie dismissed after his master re¬ 
turned from leave. This greatly distur¬ 
bed Iris peace of mind. \Y hen Arganjan 
Singh left Ferczoporo on leave he him¬ 
self and Bulanda went to Bagarian 
whore at noon on the day of his arrival 
he met Man Singh and told him of his 
troubles. Man Singh promised him em¬ 
ployment in the Subedar’s (MihanSingh s; 
service. Nest evening Man Singh en¬ 
tertained him at his house supplying him 
with liquor and told him he would be 
given a particular work to carry out for 
the Subedar with Mohindar Singh J 
assistance. He promised to carry out 
his instructions. Two or three days 
later ho met Man Singh in the ovening 
at the pond outside thevillageby arrange¬ 
ment. Mihan Singh was present and 
they were joined by Mohindar Singb. l 
was then that the work he was to do 
was explained to him by Mihan Singh. 
Mihan Singh doclared that Bhai Arjan 
Singh bad falsely accused Hari Singli, 
his son. had him convicted, and, alter 
his release from jail, trumped up another 
false charge against him and got bun 
hanged. As the Bhai Sahib had made 
Hari Singhs wife a widow the same 
should be done to Arganjan Singh s wifo 
Mihan Singh's heart would thus be set 
at rest. Mihan Singb promised Jagir 
Rs. 1,000 and solemnly assured him oi 
financial support if he was prosecut 0 d. 
Next day Mohindar Singh me iJag'r t 
the pond and took him to Man. Smjb • 
house where Jagir declaredl he would 

r* "in Ja h g e ir“ a presence Mihan Singh 

°C h iff Miban Singh h.d 

would bo paid after the murder. Alter 


this Man Singh and Mihan Singh kept cn 
putting pressure on him and warning 
him not to disclose the conspiracy. 

On 27th July Jagir and Bulanda left 
Bagarian lor Ferozopore. At Malor- 
kotla Railway Station Mohindar SiDgh 
met them and travelled in the same com¬ 
partment, Bulanda sitting separately 
from the other two. At Ludhiana they 
changed trains. Mohindar left the train 
before it reached Jagraon. On the 28th 
Mohindar Singh mat Jagir in Ferozepore 
and urged early action as he had to re¬ 
turn to Rawalpindi. On the following 
evening the 29th Jagir and Mohindar 
Singh met and drank together. On the 
30th they met in the morning and it was 
settled that the murder was to he done 
the same night. It was arranged to meet 
at 6-30 near the Ivacheri. Jagir Singli 
returned to Arganjan Singh’s bungalow. 
Arganjan Singh went out after 7. 
Then Mohindar Singh arrived and he 
and Jagir went to tho bazar and drank 
liquor. They returned to the bungalow 
separately, Jagir first. Mohindar Singh 
brought a gandasi with him. Arganjan 
Singh returned and went to sleep on his 
bed°outside the bouso. At about eleven 
o’clock Mohindar Singh and Jagir mur¬ 
dered Arganjan Singb, Mohindar Singli 
striking him with the gandasi on the 
neok while Jagir held his logs. Covering 
up tho body the murderers went to where 
Chand was asleep near the kitchen and 
killed him in the same manner. After 
this Jagir and Mohindar Singh carried 
Arganjan Singh into the hath room tying 
him up in his bedding with Jagir s lungi, 
His bed was also put inside a room. 
Chand’s body was placed in the kitchen 
building. Aftor washing themselves an 
the gandasi Jagir and Mohindar Singh 
went inside the dead man s room. Jagir 
appropriated his pistol fifty rupees and 
Z gold anklets. Mohindar Singh left 
the bungalow saying he would go to 
Lahore. Jagir awakened Bulanda at five 
in the morning and told him the 
story that his master had loft for Lahore. 
Later he told Partab Singh to postpone 
\rganjan Singh’s court work After 
borrowing Rs. 20 from Partab Singh he 
took his master’s bicycle and roue to the 
station. Here he gave a rupee to Bulan¬ 
da who wanted the key of the fodder 
godown. Jagir went by train to Maler- 
kotla and rode tho bicycle to Bagarian 
where he tried in vain to find Man Sin D • 
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He told everything to his brother, threw 
his clothes, the anklets and a watch into 
a well, and left the village. At midday 
ho took the train to Hardwar. Two 
months later he heard from an acquain¬ 
tance at Saharanpur that his family wore 
being put to great trouble and wore in 
danger of prosecution if lie remained ab¬ 
sconding. He accordingly went to Bag&- 
l*ian where his brother took him to tho 
Sub-Inspector of Police to whom he 
handed over the pistol. 

This confession was retracted by Jagir 
Singh before the committal proceedings 
wore completed. 

The prosecution evidence consists of 
proof of this confession and cf another 
confession made at Saharanpur to tho 
man (Mulkha Singh, P. W. 35) who per¬ 
suaded Jagir to return to Bagarian toge¬ 
ther with evidence of motive on the part 
of Mihan Singh and Alan Singh and evi¬ 
dence produced to corroborate the confus¬ 
ion in respect of their conspiracy and in 
respect of the part taken by Jagir Singh 
and Mohindar Singh in the conspiracy 
and crime. 

At the trial all the appellants assorted 
their innocence. Jagir Singh denied all 
the facts regarding the conspiracy and 
orinao stated in his oonfession, declaring 
that he did not know when he put his 
thumb-mark upon the record made by 
the Magistrate and adding that the police 
had beaten him and gave him wine to 
dnnk. In a written statement ho ex¬ 
plained that he had gone to Lahore as 
ordered by his master on 30th July, heard 
of the murder on his return to Foroze- 
pore and absconded in foar for two 
months. Then he had gone to Bagarian 

. h . a bad been induced by Bhai 
bahib Arjan Singh and the Sub-Inspeotor 
ol rolioe to commit to memory a sfcate- 

Sin Q la 0r 1 1 XT-u afcin i Man Sin § h ' Mohindar 
t Ud SiQ 8 h - After this be 

allv rn^V° f eroz0 P° r9 and given speoi- 
ally good treatment. Suddenly he was 

aware that he had made his statement. 

Mohindar Singh admitted that he was 

in Bagar,an during his leave but set 
foith a detailed plea of alibi regarding his 
presenoe at Ferozepore. Man Singh de- 
nied that he had been dismissed by Bhai 
Arjan Singh as alleged by the prosecu¬ 
tion with whom he had been on good 
terms all along. fa 

Mihan Singh declared that he had boon 
Hannmangarh, where his oolony land 


is situated, on the days on which he is 
alleged to have met Jagir and Mohindar 
Singh at Bagarian. Ho also detailed 
his alibi defence. He Lore no enmity to 
Bhai Arjan Singh or his son, although 
the Bhai Sahib had resented his acquisi¬ 
tion of land in Bagarian and. being a 
man of influence, bad not found it diffi¬ 
cult to produce falso evidence against 
him. He complained of the procedure of 
tho Judge who had r.ot, he stated, al¬ 
lowed him to cross-examine witnesses 
regarding their statements to tho police, 
and drew attention to the fact (bat evi¬ 
dence against him was not forthcoming 
until after Jagir Singh had been arrested. 
Jagir Singh called uo defence evidence. 
After hearing the witnesses summoned 
by tho other appellants, the fourassesors 
were unanimously of opinion that the 
charges of conspiracy and murder were 
proved against the appellants and the 
learned Sessions Judge convicted and 
sentenoed them as stated at the beginning 
of this judgment. 

Counsel for tho appellants have con¬ 
tended that the confession of Jagir re 
corded by the Magistrate on 3rd October 
is inadmissible on the ground that tho 
procedure in recording it was not in con¬ 
formity with law, inasmuch as it was re¬ 
corded by the Magistrate who was al¬ 
ready engaged in an enquiry into the 
case and therefore not recorded '‘before 
the commencement of tho enquiry - ’ as 
required by S. 164, Criminal P. C. It 
has also been contended that Jagir was 
not informed, as he ought to have been 
in accordance with the instructions of 
the High Court, that the officer, to whom 
he confessed, was a Magistrate. 

The facts are that an "incomplete 
chalan _ was placed before Khan Abdul 
Majid Khan, Additional District Magis¬ 
trate, Ferozepore, on 16th September 
the accused being Mohindar Singh and 
Jagir who was shown as absconding. 
Formal evidence was reoorded and the 
case adjourned to 34th September. On 
that date and the following day evidence 
was recorded and warrants were issued 
to compel the presenoe of absent wit- 

h0aring whioh was 
6 xed for 7th October. By that date Jagir 

had been arrested and his confession re. 

corded under S. 164. Criminal P. C. by 

Khan Abdul Majia Khan. The proseou. 

tion asked for an adjournment to oarry 

on investigation into the truth of Jagir’a 
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confession. An application for speedy 
disposal was made to the Sessions Judge 
who ordered the case to be taken up on 
the 22nd and to be heard from day to 
day. The Additional District Magistrate 
thought it proper that, as he had re¬ 
corded the confession the enquiry should 
be conducted by another Magistrate and 
proceedings were taken de novo by Diwan 
Sumer Nath, Magistrate, First Class, who 
committed the accused for trial. 

The argument for theappellants is that 
the enquiry in respect of the absconding 
Jagir was in progress when this confes¬ 
sion was recorded and his statement could 
legally be recorded theu only in accor¬ 
dance with the procedure prescribed by 
Ss. 312 and 364 of the Code. Reliance 
is placed on Phalwan v. Emperor, A I.R. 
1930 Lnh. 454, whore it was held that, 
after an accused had been brought before 
a Magistrate for committal, the Magis¬ 
trate acted illegally in returning the 
chalan to the police, the indications in 
that case being that the allegation by the 
police tnat the chalan was incomplete 
was a pretext to enable the Magistrate 
to reoord the confession of the accused 
under S. 164, Criminal P. C. In that 
case the confession had been recorded in 
the form of answers to questions put by 
the Magistrate. In reply Mr. Abdul 
Rashid contends that, so far as Jagir was 
concerned, the enquiry had not com¬ 
menced. Jagir himself had not been pro¬ 
duced before the Magistrate for the pur¬ 
pose of tne enquiry. Mr. Abdul Rashid 
further contends that in any case, even 
if an enquiry into the caso had com¬ 
menced, the investigation consequent on 
Jagir’s confession was still proceeding. 

The case is clearly distinguishable from 
that to which a reference has been made, 
for Jagir had not been produced before 
the committing Magistrate for the en¬ 
quiry bofore he made his confession nor 
was the procedure adopted to avoid the 
safeguards laid down in sub-S. (3), S. 164, 
as clearly appeared to have been done in 
the case dealt with in this Court’s judg¬ 
ment in Sullah v. Emperor A. I. R. 1928 
Lah. 724. In the latter case some evi- 
dence had been recorded by the enquiring 
Magistrate in the presenco of the accusod 
when the Magistrate proceeded to exa¬ 
mine him in accordance with the provi¬ 
sions of S. 342. The prisoner admitted 
hie guilt but later in the proceedings 


withdrew his admission. In his judg¬ 
ment Sir Shadi Lai, C. J., remarked that: 

“ as the police had not completed their investi¬ 
gation they should havo adopted the straight¬ 
forward course ot producing the accused before 
a Magistrate and asked him to record the con¬ 
fession under S. 1G4 after observing the precau¬ 
tions prescribed by the section,'’ 

This is exactly the course that was 
followed in the present case. An objec¬ 
tion similar to that under consideration 
was raised before a Division Bench of 
the Caloutta Court in Barindra Kumar 
Ghose v. Emperor (2), and was dealt with 
by Sir Lawrence Jenkins, C. J. at p. 496 
of his reported judgment. The learned 
Chief Justice pointed out that an inves¬ 
tigation included all proceedings under 
the Code for the collection of evidence 
conducted by a police officer and that the 
condition requiring the oonfossion to be 
prior to the commencement of the en¬ 
quiry is only imposed when the investi¬ 
gation his ceased and not when the con¬ 
fession is made in the course of the 
investigation. In the same judgment it 
was held that a confession recorded by 
the same Magistrate who afterwards con¬ 
ducted the enquiry and committed the 
accused is not inadmissible on the ground 
that ho had no jurisdiction to record the 
confession. 

In the present case it cannot be said 
that the Magistrate had commenced an 
enquiry under Ch. 18 of the Code in 
respect of Jagir's guilt for suoh enquiry 
could begin only after tho accused had 
been brought bofore him for the purpose: 
S. 20S. The proceedings bofore 7th 
October could not have resulted either in 
tho discharge or the commitment of Jagir 
and S. 512 makes it clear that ovidenoe 
reoorded under the section could not be 
regarded as taken as evidenoe in an en¬ 
quiry into the offence with which ho was 
charged, for evidence recorded under 
S. 512 is stated to bo admissible against 
the absconder in certain circumstances 
when the enquiry or trill takes pla:e. 

But even if it be assumed that an en¬ 
quiry had commenced, the two judgments 
last cited clearly supiort Mr. Abdul 
Rashid’s contention that Jagir s confes¬ 
sion was duly recorded under S. lb- 
becausoit was undoubtedly recorded in 
the course of an investigation under 
Ch 14 of the Code. Further investiga¬ 
tion was necessitated by the disclosures 
nmdfl hv Jneir on his s urrender and th is 

"~(2) Ll'JlOJ 37 Gal. 407=7 I.OT*69. 
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investigation was, as it is proved, in 
progress. The number of investigations 
is not limited by law and when one has 
been completed another may be begun 
on fresh information received . Divarkar 
Singh v. A. li■ Naidu (3). 

No authority is cited for the conten¬ 
tion that the recording Magistrate must 
be some one other than a Magistrate who 
has begun an enquiry into the guilt of 
persons alleged to have been confederates 
of tho confessing prisoner. I have al¬ 
ready referred to the passage on this 
subject in Barindra Knmnr Ghosh's 
case (1). 

It is true that the High Court has 
issued instructions to the effect that a 
Magistrate recording a confession under 
S. 164, Criminal P. C., should inform the 
accused that he is a Magistrate but there 
is no illegality in an omission to do so 
where there is no indication before tho 
trying Court that the accused was un- 
waro of the fact. In the present oase 
the Additional Distriot Magistrate pro¬ 
ceeded carefully iu conformity with the 
provisions of sub-S. 3. S. 164. ns the 
record shows (p. 45 of the printed book) 
and took the further precautions of giving 
Tagir half an hour to reconsider his posi¬ 
tion after he had questioned him in ac¬ 
cordance with that subsection and before 
recording his statement. The suggestion 
that Jagir did not know that he was be¬ 
fore a Magistrate is baseless. Jagir wa 9 
himself the servant of a Magistrate hold¬ 
ing his Court in Perozepore. He used to 
take food to tho Court for his master and 
must have known very well that it was 
to a Magistrate that he was making his 
statement. 

Por the reasons given above I am 

satisfied that the confession was legally 
recorded. 

.It has also been urged before us by 

j P ,» f * wbo a PP 0ir a Tor Miban Singh 
and Man Singh and Mr. Adcock who 
argued Mohindar Singh’s appeal that in 
several respects the procedure of the 
Sessions Judge has been irregular to the 
point of illegality and has prejudiced the 
appellants so as to vitiate the whole pro¬ 
ceedings. It will be convenient if I deal 
at this stage with the points put forward 
by these two oounsel in tbi 3 connexion. 

The first is that the examination of 
Mihan Singh was not sufficient to 
tuih l^the requirements of S. 342. Ori- 
(3) [1318] 19 Or. h. J. 901=17 1.0. 273. ' 


minal P. C., and left Mihan Singh un¬ 
aware of the comparative importance 
that the Court was going to attach to 
the various facts stated by the pro¬ 
secution witnesses. What happened 
was that when Miban Singh was exa- 
mined’by the committing Magistrate ho 
was asked first if ho had conspired with 
the other accused to murder Bhai Argan- 
jan Singh to which he replied “No.” The 
Magistrate then proceeded to ask him if 
Bhai Arjan Singh had helped the prose¬ 
cution in the cases against his son Hari 
Singh which resulted in the latter being 
hanged and against Miban Singh himself 
in connexion with the Akali movement. 
To this Mihan Singh replied that he was 
filing a written statement which would 
explain the circumstances and that he 
had nothing more to say. It is manifest 
that he signified his refusal to answer 
any furthor question. In his written 
statement be declared that he did not 
join in the alleged conspiracy, or pay 
money for the murder, and that he had 
been acoused out of enmity. At the trial 
his answers in the Magistrate’s Court 
and his written statement were read to 
him and he was asked if ho had anything 
more to state. Ha replied “Yes" I will 
file a written statement.” He submitted 
a lengthy statement the gist of whioh 
has already been given in this judg¬ 
ment. 




Litmsa vjituu a iiurn 


. ... -- — 

in none of which do I find any warrant 

for holding that in the ciroumstance 3 the 
Judge contravened the provisions of 
S. 342. Mihan Singh was represented by 
oounsel and the suggestion that he him¬ 
self did not appreciate fully the nature of 
tbe evidence and all the circumstances 
appearing against him is altogether falsi¬ 
fied by the written statement submitted 
at his trial. Asked on what point his 
client ought to have been specially esa 
mined Mr. Puri could suggest only one, 
nameiy that of his relationship to Mo- 
hindar Singh a matter on whioh his 

S!°rp w ° r 1 °l?* eX ? min0d Bhai Ar j a n 

S n P b j P ‘ 1 ?’ who had 8fc ated that 
Mohindar Singh was a nephew of Mihan 

tWh b ^- ad “ l f t0d w cross-examination 

J h ;f he d,d D0 ^ k now the family pedigree 
, Th ® ofcbQ . r evidence shows that 
Mohmdar Singh is collaterally related to 
Mihan Singh and this faot is nob denied 

before us by Mr. Puri. There has bean 
no suoh illegality and no prejudioe as Mr 
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Puri alleges. In this connexion I may 
note that Mohindar Singh's case as put 
before us by Mr. Adcock is that bis client 
has been falsely implicated because of 
his relationship to Mi ban Singh. 

Next Mr. Puri contends that bis clients 
have been prejudiced because their 
counsel at the trial wero called upon to 
address tli.e Court immediately after their 
defence evidence was closed and not after 
all the witnesses had been examined. 
Tbe result, says Mr. Puri, was that his 
clients did not cross-examine the wit¬ 
nesses called by the other accused from 
whom they might possibly have elicited 
evidence damaging to the prosecution or 
helpful to themselves. 

Tho procedure of the learned Sessions 
Judge was unusual and, applying the 
statutory interpretation that thesiugular 
includes tho plural, I have no doubt that 
S. 290, Procedure Code, contemplates 
that where there are more accused than 
one, their counsel ‘should all be heard 
after the conclusion of the whole of the 
defence evidence. The procedure was, 
therefore irregular (though not forbidden 
by the Code) but for the assumption that 
any prejudice was caused by it to any of 
the accused there is no foundation what¬ 
ever. The defoading counsels wero pre¬ 
sent throughout. There is nothing on tho 
record to show that any of them wore 
refused loavo to cross-examine any wit¬ 
ness at any time or to address the Court 
after all the evidence for tho defence had 
been heard. Mr.’.Puri has not been able to 
state that there was any request made 
and refused to cross-examine any defence 
witness. Nor has ho asked us to put the 
matter right by a remand or taking evi¬ 
dence ourselves. 

It is to bo noticed moreover that the 
right to cross-examine is granted in 
S. 137, Evidence Aot, when the case of a 
party is adverse to that of tho party 
calling the witness. Here it is clear that 
Man Singh’s and Milmn Singh’s case was 
common (see for instance the evidence of 
Surjan Singh, D. W. 10. called by Mc- 
hindar Singh). Mohindar Singhs case 
now is that he has boon falsely accused 
because he is a relation of Mihan bingh. 
it is clear tbat tbe conduct 01 tbs dofence 
was not in any way allectod by the pro¬ 
cedure complained of, nor is there any 

possibility tbat aDy of tho accused was 
^The^third ob j ect j on j s that the trial 
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was illegal because it was allowed tc 
proceed on 7th March 1931, in tho ab¬ 
sence of Basant Singh accused who was 
ill and unable to attend Court. 

It is contended that the word "remain, 
ing” in S. 040 (a), Criminal P. C., implies 
that the accused must bo produced beforei 
the Court before an order dispensing 
with his prosencois passed. Basant Singh 
had been present on previous hearings so 
that the order in the case was not passed 
before be had become a party to the 
trial, and I can see no justification for 
Mr. Puri’s objection on this point. As 
already noted above, Basant Singh died 
during the trial. 

The next objection taken by tho appel¬ 
lant’s counsel is that the provisions of 
S. 162 permitting a prosecution witness 
to bo contradicted by statements made by 
himself to the police in tho course of the 
investigation have not been properly ap¬ 
plied. with the result that the defence 
have been hampered and the appellants’ 
case generally prejudiced. 

The practical interpretation of S. 102 
is one which has occasioned tbe Courts 
much difficulty and anxiety. This Court 
has however from time to time explained 
how Subordinate Courts should endea¬ 
vour to conform with the law. A guide 
to their procedure will ho found \nGopi- 
chnnd v. Emperor (l). If the witness 
when asked if he made the statement 
actually recorded by the police replies 
in tho affirmative the record of the state- 
mont need not be proved and the eross- 
examinor may, if ho so chooses, leave it 
to the party who called tho witness to 
have tho discrepancy, if any, explained 
in the course of re-examination. If, on 
tho other hand, the witness denies hav-; 
ing made the previous statement attri¬ 
buted to him or states that ho does not 
remember having made any such state¬ 
ment and it is desired to contradict him 
by the record of the previous statement 
the cross oxaminer must put to the wit-, 
ness the relevant portion or portions ct 
the record which are alleged to be con¬ 
trary to his statement in Court and 
thus give him an opportunity to recon¬ 
cile tho same if he oan. When the cioss- 
examinor has done so the previous sta e- 
ment becomes admissiblo for the pur¬ 
pose of coutradiotion and may be proved.) 
The proper manner of proving the state - 

- (4TaXR. 1930 Lab. 491^1930 Or. O. 603=12& 
l.C. 573=31 Cr. L.J. 1071=11 Lr\b. iGO. 
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ment was laid down in Dharam Singh v. 
Emperor (5). TI 19 accused or bis counsel 
should mark the passages in fche copy 
from the police diaries given to him and 
the writer of the statement asked to say 
t-bat it is a true copy. Thi3 proof is a 
formal matter and the difficulty arising 
from the words “if duly proved/' which 
has apparently troubled fche learned Judge 
in this case, may be avoided by taking 
advantage of S. 136, Evidence Act. so as 
to allow the fact that the copy of the 
statement is a true copy to be proved 
after th6 discrepancy has been proved. 

The learned Judge apparently ruled, 
basing his decision on liahha v. Emperor 

(6) and Bahadur Singh v. Emperor (7), 
that a witness cannot he confronted by 
his statement made during investigation 
until fche record thereof has been for¬ 
mally proved. The result was that the 
accused had to recall the prosecution wit¬ 
nesses for examination under S. 16*2 in 
their defence in order to confront them 
with the polico raeord, and had also to 
summon those investigating officers who 
had recorded statements but had not 
been produced by the prosecution in order 
to prove the records made by them. This 
procedure did not eventually however 
prevent the accused from Gross-examining 
any of the prosecution witnesses whom 
they wanted to confront with their pre- 
J' oxx * statements oxoept Kartar Singh 
(P. W. 22) and Bulanda (P.W. 54). 

As regards Kartar Singh, Mohindar 
Singh s counsel, Mr. Adoook, applied to 
ba allowed to cross-examine him on his 
statement recorded by the polico after ho 
had given his evidence and left the Court. 
Kartar Singh was recalled for oross- 
examination on 23rd February but was 
found to have absconded (see order at 

not tLlr h9 i Print9d book) - He 03uld 

not therefore be oross.examined. Bulanda 

was examined by the defenoe on 23rd 
February. Mr. Adcock wished to prove 

LlanTd • at /u enfc again9b him ' but as 

Bulanda denied having made it the Judge 

" nnl fc t° a ow fc £ 18 on fche ground that: 
no witness can bo asked to explain a con¬ 
tradiction which he says he did not make." 

When Sardar Ajmer Singh (D. W. 25) 

^bo^r eoorded the stateme nt was under 

(5) A.I.i*. 1026 Lah. 507=103 I.O. 1G2=20 
br. L.J• 343* 

{6 Ai ' R ‘ 1926 Ejah> 399 ~ 93 KO. 230=6 Lah. 

HI. 

(7) A.I.R. 1926 Lah. 367=95 1.0, 467=27 Or 

L.J. 803=7 Lab. 264, 7 ° r ’ 


examination on 7th March, Mr. Adcock 
wished to .prove the record of the state¬ 
ment, and confront Bulanda with it. 
Bulanda had meanwhile been allowed to 
depart and the Judge refused Mr. Adcock 
permission to prove the polico record as 
it could not be used to confront an ab¬ 
sent witness. -In so ruling the Judge, I 
think, acted wrongly. Having refused 
to allow Mr. Adcook to confront Bulanda 
with the record on 23ru February and 
knowing that Sardar Ajmer Singh was 
to be examined with this object he ought 
in fairness to the accused to have de¬ 
tained Bulanda, or, having discharged 
him, secured his presence again for cross- 
examination upon the polico record. 

Another complaint, with reference to 
the interpretation put by the learned 
Judge on S. 162 made by Mr. Adcock is 
that he wa3 not allowed to use that sec¬ 
tion to prove that in giving evidence at 
the trial witnesses had made statements 
which had not been included in the re¬ 
cords of previous statements made to the 
police. In his order in this connexion 
the learned Judge has remarked that such 
use is unauthorized as : 

“ a witness cannot be confronted with the 
unwriUou record of an im-mado statement.” 

The last mentioned objeotion was con¬ 
sidered by a Division Bench of this Court 
in Hazara Singh v. Emperor (8) where it 
was pointed out by Dalip Singh, J., that 
it must be left to the Court in eaoh par. 
ticular case to decide whether the omis¬ 
sion proved amounts to a contradiction 
or not. Obviously there may be omissions 
m the previous statement whioh make it 
inconsistent with and therefore contradic¬ 
tory to the evidence given by the witness 
in Court and the learned Sessions Judge’s 
view as stated broadly by him is not in 
my opinion, correct. 

Whether irregularities such a9 the two 
last desoribed have caused prejudice to 
the aooused to suoh extent as to vitiate 
the trial must be decided in eaoh case 
according to its own particular facts as 
was made clear in the judgment last 
oited. In the present ease the appel. 
lants counsel were in possession of co¬ 
pies of all the records of statements made 
by witnesses to the polioe for whioh they 
had asked and we informed them that 
they would be given oopies of other state- 
men ts^Uhey^desired, and that if they 

0) A.I.R. 1928 Lah. 257=103 I.O. 167=29 Or 
L.J. 348=9 Lah. 889. ** Ur *- 
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drew our attention io any contradiction, 
or any omission, which amounted to 
a contradiction, in any statement we 
would take into consideration ail such 
contradictions, or omiss:on3 of the na¬ 
ture of contradictions, as if they had 
been left unexplained by the witnesses 
concerned. I may here ncte that no 
request for any copy was refused at the 
trial. Mr. Puri did not call our atten¬ 
tion to any previous statement although 
from day to day he was reminded of our 
order. Mr. Adcock pointed to one dis¬ 
crepancy in the statement of Bulanda, 
namely, that he told the police that he 
went to sleep cn the night of the murder 
at lip. m. Bulanda’s evidence in cross- 
examination at the trial was the same, 
(about 11 p. ra.); but in re-examination ho 
corrected himself and said it was at 
about ten o'clock. We take it that thi3 
discrepancy remains unexplained by 
Bulanda. The only other statement made 
to the police, to which our attention has 
been drawn in accordance with our order 
is that of Kartar Singh (P. W. 26) whose 
evidence is that ho made the gandasi 
found with Arganjan Singh’s body for 
Jagir and that Mohindar Singh had bean 
with Jagir when the latter gave the wit¬ 
ness instructions to make it. had brought 
iron for the purpose along with Jagir, 
and was with Jagir when the gandasi was 
handed over. Mr. Adcock wishes us to 
have regard to the fact that when Kartar 
Singh was examined by the police on 
9th August he did not mention Mohindar 
Singh, although Mohindar Singh was 
then under arrest and accused of the 
murder. We have taken this fact into 
consideration. In the circumstances des¬ 
cribed above it cannot be argued with 
reason that any such prejudice has been 
caused to the appellants by the procedure 
under S. 162, Criminal P. C., as to vitiate 
the trial. 

There is only one other objection raised 
in respect of the procedure at the trial 
which calls for mention. It is that the 
Sessions Judge acted illegally in not 
compelling the witness Lala Brij Mohan 
Lai, Sub-Inspector of Police, to refresh 
his memory by reference to the police 
diary. On this point the Judge’s order 
of 23rd February 1931 (p. 126 of the 
printed record) was correct in so far as 
he held that the accused had no right to 
insist upon a police witness referring to 
his diary in order to elicit information 


which is privileged. The contents of 
the diary are not at the disposal of the 
defence and cannot be used excopt strictly 
in accordance with the provisions of 
Ss. 162 and 172, Criminal P. C. Toe 
litter section shows that a witness may 
refresh his memory by reference to them 
but such uso is at the discretion of the 
witness and the Judge whoso duty it is 
to ensure that the privilege attaching to 
them by statute is strictly enforced. 

I come now to deal with the appeals 
upon the merits of the evidenco in the 
case. 


The oase against Jagir is clear. lie 
was attending hi3 master on the night of 
30th July and used to sleep close to him. 
He made false statements explaining his 
master's absence on the morning of tho 
30th and absconded for two months. It 
is proved tint he did not go to Lahore 
where he said his master had gone, but 
first went to Bagarian taking his master’s 
bicycle with him. The bicycle was re¬ 
covered at Bagarian on 9th August. Tho 
gandasi with remains of human blood 
upon it, found with the murdered man, 
had been made for him at Bagarian. 
Clothes identified as his and stained with 
human blood were found in tho murdered 
man’s room and his dhoti was tied round 
the bedding in which the dead holy 
was wrapped when discovered. When 
arrested he was carrying Arganjan Singh’s 
pistol, and other valuable property be¬ 
longing to Arganjan Singh was recovered 
in consequence of information given by 
him. Quite apart from any confession 
these established facts leave no possible 
doubt of Jagir's guilt. He was rightly 


ivicted. 

Cbo conviction of tho appellants other 
m Jagir depends upon the acceptance 
liost them of the facts stated in .Tagir's 
racted confessions. I have already 
: ided that the confession was duly 
:ordod in accordance with the requne- 
,nts of S. 164, Criminal P. C. There 
no doubt that it was made voluntarily 
d the suggestions and allegations th»t 
was induced or extorted and that it 
,s a story invented by others and put 
o Jagir's mouth, have been properly 
itnissed for the reasons given by the 
ssions Judge. Much time has been 
voted by counsel to the evidenee rela- 
i* to tho date cn which the confession 
retracted, the defence case being that 
was retracted on 27th October, wb.lo 
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the prosecution allege that it was not 
repudiated until 12th November 1930. 
The evidence has been sufficiently dis¬ 
cussed in the judgment. I have no doubt 
that the learned Sessions Judge’s decision 
that the evidence supporting the appel¬ 
lants on this point is a fabrication and 
that it was not until the 12th November 
that Jagir’s written retraction was sub¬ 
mitted. The date is not however of 
great importance here. The important 
fact is that Jagir did resile from his con¬ 
fession possibly three weeks after it was 
recorded, possibly later. 

That a retracted confession is evidence 
against co-acoused being jointly tried is 
a proposition which has been repeatedly 
accepted by this Court, for example in 
Partab Singh v. Emperor (9) where it 
was pointed out: 

the weight to be attached to such a coufcssion 
both as against the person making it and the 
persona being tried with him is another question 
and must depend on the circumstances of each 
case." 

The present oase presents no features 
warranting a departure from the rule of 
praotioeordinarily followed by the Courts 
in India that it is unsafe to convict upon 
a confession unless it is corroborated by 
independent evidence unmistakeably con¬ 
necting the acoused with the orime. It 
remains therefore to determine whether 
-&8 against Mohindar Singh, Mihan Singh 
and Man Singh there is such evidenoe 
before us. 

The evidence both for the proseoution 
and the defence has been fully described 
and submitted to thorough eorutiny by the 
Sessions Judge who has aoted upon it 
with groat caution. It is not necessary 
to set it forth in detail here. We have 
been taken through it by appellant ’9 coun¬ 
sel and have studied it with oare giving 
full consideration to counsel's oritioizms 
from every point of view. 

No independent motive has been pro¬ 
ved which would prompt Mohindar Singh 
to join Jagir in murdering Arganjan 
Singh. But Jagir’s story of his partici¬ 
pation in the crime given to Mulkha 
Singh (P. W. 35) and in his recorded 
confession, is in my opinion, corroborated 
by independent evidence so as to leave 
no doubt of his oomplioity. There is no 
suggestion of enmity between Jagir and 
Mohindar Singh or any apparent reason 
why Jagir should falsely implioate him. 

~(9) A. I. it. 1325 Lah. 603=93 I. 0. 978=0 
Lab. 415. 
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His association with Jagir is proved by 
Bulanda who saw him in Jagir’s company 
at Malerkotla and in the train during the 
first part of Bulanda's journey from 
Bagarian to Ferozepore. He was seen in 
Ferozepore (where he had no business to 
be and where ho denies his presence) just 
before the murder by Jiwan Singh (F.W. 
21) and immediately after it by Aziz-ul- 
Hak (P. W. 30) at the Ferozepore rail¬ 
way station. That the double murder 
and the disposal of the bodies were effec¬ 
ted single handed by Jagir is in the 
highest degree improbable. There is also 
the evidence of -Kartar Singh (P. W. 22) 
which in spite of his omission to mention 
Mohindar Singh to the police, I accept to 
the effect that Mohindar Singh was with 
Jagir when the order for making the 
gandasi'was given. The omission is not 
inconsistent with the evidence of Kartar 
Singh. Lastly there is the evidenoe of 
Talok Singh (P. W. 63) whose statement 
was reoorded by the polioe before Jagir was 
arrested. The fact that Talok Singh had 
bought a lease of the Bhai Sahib’s land 
at an auotion does not make him an un¬ 
trustworthy witness. Nor does his 
silenoe about what he saw and overheard 
at the banyan tree outside Bagarian un¬ 
til questioned by the polioe shako my 
belief in the truth of his evidenoe about 
this incident, although I do not believe 
his explanation of it. Reluotance to givo 
information is for many reasons nothing 
remarkable in oiroumstanoes such as 
those of this oaso. 

As regards the evidence called to sub. 

stantiate Mohindar Singh’s alibi to the 
examination of which cho learned Ses¬ 
sions Judge has devoted a large part of 
his judgment and Mohindar Singh's coun¬ 
sel the greater part of his argument, all 
I need say is that upon a thorough scru¬ 
tiny of the evidence, I agree with the 
Judge in holding that it is not proved 
that Mohindar Singh oould not have 
committed the murder at about eleven 
o clock (assuming that Bulanda's state¬ 
ment that it wasabout then that ho went 
t° sleep) and also caught a train which 
left Ohintanwali station (if indeed he did 
travel from that station) in time to be at 
Rawalpindi on the morning of the 31st. 

There can be little doubt that an alibi 
was oarefuily planned but the evidenoe 
has not established it. 

Aooepting the proseoution evidenoe 
which I have mentioned above I find in 
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it safe corroboration against Mohindar 
Singh of Jagir’s confession justifying his 
conviction. 

Before proceeding further I note that 
the learned Judge has apparently treated 
as evidence statements of facts made by 
counsel which ought not to have been 
allowed to come upon the record. If 
counsel wished to help his client with 
such statements, he should have gone in¬ 
to the witness box to make them. We 
have,in the course of hearing arguments, 
drawn the counsel's attention to the 
impropriety of his procedure in this 
connexion. 

I take next the case of Mihan Singb. 
The circumstances certainly support 
Jagir’s confession regarding the conspi¬ 
racy between him and Mihan Singh and 
Mohindar Singh. Mohindar Singh, as 
already remarked, had no independent 
motive, but be was a protege of Mihan 
Singh who had given his mother a house 
and bad redeemed his land fromdobt and 
that Mihan Singh had the strongest 
grounds for enmity towards Arjan Singh 
and a cogent motive for injuring his son 
in revenge for the part the Bhai Sahib 
had taken against Hari Singh is amply 
proved by a mass of evidence. The exis¬ 
tence of motive is established. On the 
other hand there is nothing to show that 
Jagir had any reason for accusing Mihan 
Singh falsely. To corroborate Jaeir's 
story the prosecution have called a num¬ 
ber of witnesses who allege that Mihan 
Singh informed them of his desire to in¬ 
jure the Bbai Sahib. It is described at 
pp. 244 and 245 of the judgment. With 
part of this evidence the Judge has 
clearly expressed his dissatisfaction. He 
has disbelieved Kartar Singh P. W. 26. 
Bakhtawar Singh, P.W. 25, Chatar Singh 
P. W. 24 and there is no sufficient reason 
for differing from him on this point. Mu- 
kand Singh's evidence (P. W. 62) is cer¬ 
tainly no hotter. Tho evidence of Naram 
Singh (P. W. 64) is however of import¬ 
ance. So far as it mentions Man Singh 
it is too vague to be of any value, but 
if it is true it is damning to Mihan Singh 
and tho learned Sessions Judge lias re¬ 
marked that Mihan Singh was unable to 
urge anything against this witness who 
had been his friend and helper in the 
days of the Akali agita'ion. Why the 
learned Sessions Judge, while giving 
strong reasons for accepting his evidence 
has noted that he is not impressed by 


him I am unable to understand. Tho 
judgment gives no explanation, nor is 
there any upon the record. 

Lastly, there is the evidence of Talok 
Singh P. W. 63 which has already been 
described. 

As regards Mihan Singh’s alibi, after 
examining the evidence with the assist¬ 
ance of his counsel I am in full agree¬ 
ment with the conclusion of the Sessions 
Judge. It proves that Mihan Singh was 
at Tulamba in Multan District on the 
morning of 23rd July but this does not 
falsify the prosecution evidence. On the 
other hand, an examination of the docu¬ 
ments D. W. 11/1 and D. W. 11/2 shows 
them to be palpable forgeries. These 
are entries in the birth and death re¬ 
gisters of Hanmnangarh village produced 
to prove that Mihan Singh’s presence in 
that village on 20th July. Mihan Singh’s 
name as attesting witness was written 
by Nibal Chand D. W. 12 in his absence. 
When be wrote his name in Gurmukhi 
is not proved, but this writing in the 
attesting column very obviously covers 
something previously written. These 
documents are evidence that an attempt 
was made, long before Mihan Singh was 
arrested, to create evidence of Mihan 
Singh’s presence away from Bagarian 
upon an important date, and is of con¬ 
siderable significance against him. 

Tho evidence leaves me satisfied of 
Mihan Singh's complicity in tho murder 
of Arganjan Singh and finding that Jagir s 
confession is true and is corroborated 
against him by the evidence of Talok 
Singh I would reject his appeal. 

There remains the ca c e of Man Singh. 
It is true that the allegation that lie 
was actually dismissed by the Bhai 
Sahib is not proved, but the documen¬ 
tary evidence shows that the two were 
on terms that were far from good. There 
is also evidence that ho was suspected 
of intriguing against tho Bhai Sahib, 
about tho time of tho murders. But of 
the particular conspiracy of which he 
was charged at the trial there is nothing 
convincing in that part of the evidence 
which is free from suspicion, ui me 
meetings between tho conspirators at 
which he was present in Bagarian, des¬ 
cribed by Jagir there is no corrobora¬ 
tion. The meeting of 20th or 21st July 
at Man Singh's house where aco^d.ng 
to Jagir. Mihan Singh paid Be. 1.000 to 
Man Singh was certainly not the meetin 0 
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of which evidenoe is given by Lai Singh, 
P. W. 73 Talok Singh’s evidence does not 
implicate Man Singh and the evidenoe of 
Kartar Singh, Bakhta war Singh, Chatfcar 
Singh and Mukand SiDgh has not been 
relied upom. The learned Sessions Judge 
has attached importance, it seems, to the 
evidenoe that Man Singh sent money to 
his relations, but there is nothing to 
connect the money with the crime. The 
money was sent apparently before the 
alleged payment of Rs. 1,000 by Mihan 
Singh to Man Singh and the prosecution 
evidence is tint Rs. 200 was paid by the 
Bhai Sahib to Man Singh not long before 
the murders. 

Apart from Jagir’s confession the re¬ 
cord raises the gravest suspicion against 
Man Singh but I do not find sufficient 
reliable evidenoe of an independent 
nature, connecting him with the conspi¬ 
racy which led to the murders. The 
appeal of Man Singh must therefore be 
accepted and his conviction set aside. 

The mnrders were premeditated and 
brutal. There is no ground for withhold¬ 
ing the extreme penalty in the case of 
Jagir Singh and Mohindar Singh. I 
would accordingly dismiss their appeals 
and confirm the sentences of doath 
passed upon them. 

Jai Lai, J.—I agree. 

K.N./R.K. Sentences confirmed . 
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Shadi Lal, C. J. 

Fazcil Din—Petitioner. 

v. 

Mt. Fatima — Opposite Party. 

Criminal Revn, No. 1072 of 1931, Deci¬ 
ded on 14th November 1931, reported by 
Judge, Jhelum, D/. 12^,h September 

!TrTmi.^ OUr A C * n , n<>i l " ke of com- 

V nd ,efu,e to e * ecu ‘* >«. order. 
erwfls ,'? lad0in favoUr of the wife for 
maintenance allowance and, pending revision 

entered tn t^ against the order, the parties 
entered into a compromise by whioh the wife 

agreed to live with the husband who prom 3e d 

to support her. In event of the huilSnK 

default tho wjfo was entitled to recove^ the Jl- 

owanee and if she made default she i, L 

i°r±V 0t rl8h - fc *? th ° The com° 

tion lfVln a " ived ? k with °ut the intorvon- 
on of the Court and it was also not embodied 


in the order of the Court. The revision applica¬ 
tion was thereupon dismissed. The wife applied 
to the trial Magistrate for the recovery of the 
maintenance allowance on the foot of the 
order made bv him. 

Held : that if the husband placed his reliauco 
upon tho terms of tho compromise he might 
have recourse to the oivil Court and the cri¬ 
minal Court could not take cognizance of the 
compromise and refuse to enforce tho order 
made by it ; A . 7. R. 1931 Mad. 185, Ref. 

[P 116 Cl] 

Mohammad Monier — for Opposite 
Party. 

Order.— On 19th October 1929 Mt. 
Fatima, the wife of one Fazal Din, made 
an application under S. 488, Criminal 
P. C., for a maintenance order against 
her husband. On 5th July 1930, the 
Magistrate made an order allowing her 
maintenance at the rate of Rs. 10 per 
mensem from the date of the presenta¬ 
tion of the application. The husband 
who was aggrieved by the order in ques¬ 
tion, applied to the Sessions Judge for 
its revision; but during the pendency of 
that application, the parties entered into 
a compromise by which the wife agreed 
to live with her husband who promised 
to support her. In the event of the 
husband e default, the wife was entitled 
to recover maintenance at the rate of 
Rs 10 per mensem, but, if s h 0 made a 
default, she was to forfeit her right to 
receive any allowance by way of main- 
tenance. This compromise was arrived 

at on 14th March 1931, without the in 

ervention of the Court, nor was it em¬ 
bodied in an order of the Court. Tho 
learned Sessions Judge thereupon re¬ 
jected the application for revision 

On 13th May 1931, Mt. Fatima made 
an application to the trial Magistrate for 
the recovery of maintenance on the foot 
of the order passed in her favour on 5th 
Ju!y 19 30 and the question is whether 
she is entitled to ask the Magistrate to 
enforce that order. Tho learned Ses? 

haS . 9xpresaed the opinion 

tb »e“lu?.°T P , r S 8 l o a * h ° 

-oh., end „ “ ."”^1 Cou,U„, 

Magistrate to determine whothor th« h » d by 
the compromise have been b rok el J1T* ° f 
pondent or by the mt U • res- 

Of tho oriminnl Courts has oo’nio h ® Jurisd j? tion 

direofed'to 

w its; 

Vro ooe^ng under S. 488, Criminal P C * 
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settle their dispute without any reference 
to the Court, there is no necessity for 
the Court to pass any order under that 
section. But, if the passing of an order 
under it is an essential part of the com¬ 
promise, the Court cannot refuse to en¬ 
force the order merely because it was 
based on a compromise. 

Now, in tli6 present case the compro¬ 
mise, as pointed out above, was made 
out of Court and no order under S. *188, 

Criminal P. C., was made in pursuance 
of that compromise. Indeed, the order 
of the Magistrate allowing maintenance 
at the rate of Rs. 10 per coensom was 
□either rescinded nor modified, and no 


1932 

in S. 3 (8) merely deals with marriage with 
another woman which is defined as meaning 
marriage of any person being married to any 
other person during the life of the former wife, 
whether the second marriage shall have taken 
place within the dominions of His Majesty or 
elsewhere. Therefore if a man after such second 
marriage cohabits with such woman, the first 
wife is entitled to apply for dissolution of mar¬ 
riage just as she would have been entitled to 
apply if the husband would have been guilty of 
'bigamy' with adultery. [P 118 C 1] 


'ground has been shown why that order 
should not he enforced. If the husband 
places his reliance upon the terms of the 
compromise, he may hare recourse to 
such remedy in a civil Court as may he 
open to him. Tho criminal Court cannot 
however take cognizance of the compro- 
mise and refuse to enforce tho order 
made by it. For tho aforesaid reasons I 
am unable to endorse the view expressed 
by the learned Sessions Judge and direct 
that tho record bo returned to him. 

F.N./R.K. Order accordingly. 
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Corrib, J. 

Gladys Sainapatti —Petitioner. 

v. 

Sainapatti and another— Respondents. 

Original Civil Matrimonial Petn. No. 
12 of°1929. Decided on 14t,h July 1930. 

## (a) Penal Code (1860). S. 494-Hindu 
male marrying Cbrutian woman in England 
—Second marriage in Hindu form in India 
No bigamy is commilled. 

Where a Hindu male has contracted his first 
marriage with a Christian woman in England 
in Christian form, and subsequently marries 
for a second time, while his first Christian wife 
is living, a Hindu female in Hindu form, it 
cannot he said that ho has committed bigamv 

under the Penal Code. . 

(b) Husband and Wife-Marriage by Hindu 
male with Christian woman in England is 
val i d 

Whoro a Hindu male marries a Christian 
woman in England in Christian form it is a 
valid Christian marriage in spite of tho Indian 

domicile of tho husband. P7«V 

# (c) Divorce Act (1869), S. 3 (8) and 
S 10—Marriage with another woman with 
adultery is valid ground for dissolution of 

m IHgamy* with adultery is specifically defined 
in the Act as meaning adultery with tho same 
woman with whom the bigamy was committed 
but marriage with another woman with adnJ 
terv is not defined. The definition contained 


31. C. Maliajan for D. C. Ralli — for 
Petitioner. 

Kalian Singh — for Respondents. 

Judgment.—This is a petition by the 
wife Mrs. Gladys Sainapatti, for dissolu¬ 
tion of her marriage. The petitioner 
then Gladys Wainwright, married the 
husband Sainapatti. son of Kaban Singh, 
by lioense at the Church of St. Luke's 
Cheetbam, Manchester, on 13th May 
1922. They cohabited in Manchester and 
finally in Amritsar until Gth January 
1924, when Mrs. Sainapatti returned to 
England, in consequence, as she alleges, 
of her husband's cruelty and harshness. 
Since that time the parties have not 
lived together. She claims divorce on 
the ground that in 1925 her husband 
Sainapatti wont through a form of a 
marriage with the co-respondent Mt. 
Rani and was thereby guilty of bigamy 
and further that tho respondent and tho 
co respondent had since that date of the 
second marriage lived and cohabited to¬ 
gether as husband and wife and com¬ 
mitted adultery with eaob other in con¬ 
sequence whereof a male child had boon 
born in Amritsar. She denied any col- 
lusion or connivanoe. 

Tho facts are admitted by Sainapatti, 
who is now residing at Behrampur. He 
however urged that ho had boon^ agree¬ 
able to tho petitioner going to England 
and had given her about Rs. 3,000 for 
tho purposo and had gone to Karachi to 
see her off. Subsequently he went to 
Manchester to bring her back to India 
and had been supplying her with funds 
there. Sho however refused even to see 
him or to return to him at Manchester. 
Ho accordingly returned to India and 
married Mt. Rani early 9 5 
Hindu form of marriage and has 8n «® 
been living with her as husband, firs at 
Amritsar and then at Behrampur. He has 
had by her a son, now aged four yoars. 

This Court clearly has jurisdiction as 
tho wife takes the domicile of her husband 
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and the last place where the parties re- 
sided together was Amritsar. 

The question is whether there is good 
ground (or granting a decree. As will 
bo seen from the petition, the petitioner 
based her olaim on the ground that the 
respondent had committed bigamy with 
adultery withfcheoo-respondent, Mb. Rani, 
It was also urged that if the respondent's 
marriage with Mt. Rani was nob held to 
be bigamous, the petitioner could claim 
divorce under S. 10, Act 4 of 1869, on 
the next ground, viz., marriage with an¬ 
other woman with adultery, Now, there 
is no doubt that the petitioner’s marriage 
with the respondent having been celeb¬ 
rated in England was a valid Christian 
marriage, despite the Iudian domicile of 
the husband. The validity of the mar¬ 
riage is clear in view of the authorities 
that have been cited, viz., Clictti v. 
Chetti (1) and The King v. The Superin¬ 
tendent Registrar of Marriages Hammers 
Smith Ex parte Mir Anwaruddtn (2). In 
Brinkley v. Attorney-General (3), a case 
in which the marriage of a British sub¬ 
ject with an Irish domioilo of origin, con¬ 
tracted with a Japanese woman in Japan 
was recognized as valid, the question of 
what constituted a Christian marriage or 
marriage in Christendom was discussed, 
and it was held that the idea which has 
to be expressed was this : that the only 
marriage recognized in Christian count¬ 
rios or in Christendom is the marriage of 
the exclusive kind. As was remarked in 
Thapita Peter v. Thapita Lahshmi (4), 
at p. 241 the idea of the union of one 
man and one woman to the exclusion of 
others is present in it. 

Thus it is clear that in England the 
law would hold that the respondent by 
going through & Hindu form of marriage 
with the oo-respondent had committed 
bigamy and having cohabited with her 
and having had issue had committed 
adultery. The Indian Divorce Act of 1869 
does not define either bigamy or adnl- 

•o' o ,-R ,gamy with Unitary” is defined 
in b. 3 (7j as meaning “adultery with the 
same woman with whom the bigamy was 
committed . According to Rayden on 
Divorce, p. 86, Ed n. 2: 

bigamy was defined as the marriage of 
any person du ring the life of the former® hua- 

D [1909] Probate Div. G7. " ~ 

2) [1916] 1 K. B. 684. 

' 8) W p D> 76 = 62 L - T - 911 = 69 
(4) [189d] 17 Mad. 235 (F.B.). 


i 


h^nd or wife, whether the second marriage 
shall have taken place within Ilis Majesty's 
Dominions or elsewhere.” 

This presupposes that the first mar¬ 
riage must bo subsisting. The question 
however remains whether in India the 
second marriage contracted by the res¬ 
pondent can be held to bo bigamous. No 
authority has been cited before me on 
this point. In discussing the expression 
"marriage with another woman” Ratfci- 
gan in Ids Law ol Divorce in India at 
p. 24 writes as follows : 

“Under the Indian Ponal Code (S. 494) a per¬ 
son who contracts a marriago during the life 
of a former husband or wife ‘does not commit 
the odenco of bigamy* if such ‘husband or wife, 
at the time of the subsequent marriage shall 
have been continually absent from such person 
for the spaco of seven years, and shall not have 
been heard of by such person as boing alivo 
within that time, provided that the person con¬ 
tracting such subsequent marriage shall, before 
such marriage takes pheo, inform the porson 
with whom 6uch marriage is 'contracted of the 
real state of the facts so far as the same are 
within his or her knowledge.’* 

Under such cirourastanoes a man who, 
during the life of his wife, marries an¬ 
other woman does not commit bigamy. 
But if, after such second marriage, he 
cohabits with such woman, or (appa» 
rently) commits adultery with any other 
woman, the wife is entitled, under S. 10 
of the Act, to apply for a dissolution of 
marriage just as she would have been 
entitled to apply had the husband been 
guilty of bigamy with adultery”. 

Prom this apparently it would follow 1 
that to constitute bigamy the second 
marriage must bo such as would render 
the person contracting it liable for 
punishment under the Indian Penal Code. 
In the present case the respondent being 
a Hindu would not in this country be 
precluded from marrying a second wife 
during the lifetime of’the first, and I am 
therefore of opinion that it is doubtful 
whether his marriage with Mt. Rani 
could be held to bring him within the ; 
scope of S. 494, I. P. C., as the marriagei 
would not be void by reason of its taking 
place during the life of his first wife. I 
am therefore of opinion that the peti¬ 
tioner cannot olaim divoroe on the ground 
that the respondent has committed 
bigamy with adultery. 

As regards the divoroe on the ground 
of the respondent’s marriage with an¬ 
other woman with adultery, it appears 
to me that the petitioner has a valid 
ground for olaiming dissolution of mar- 
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riage. Though as already noted, “bigamy 
with adultery" is specifically defined as 
meaning adultery with the same woman 
with whom the bigamy was committed, 
marriage with another woman with 
adultery" is not defined. The definition 
contained in S. 3 (8), merely deals with 
marriage with another woman" which 
is defined as meaning: 

"marriage of any person being married to 
any other person during the life of the former 
wife, whether the second marriage shall have 
taken place within the dominions of His Ma¬ 
jesty or elsewhere." 

Rattigan in his commentary in the 
passage already cited remarks that if a 
man after such second marriage cohabits 
with such woman, the wife is entitled 
to apply for dissolution of marriage just 
as she would have been entitled to apply 
if the husband would have been guilty 
of “bigamy with adultery." No autho¬ 
rity is cited by him but it seems reason¬ 
able to suppose fchifc that was the mean¬ 
ing and intention of the legislature when 
differentiating between “bigamy with 
adultery" and “marriage with another 
woman with adultery." 

In the present case there appears to 
me not the least ground for thinking 
that there is either collusion or conni¬ 
vance on the part of either the petitioner 
or the respondent. I therefore hold that 
the petitioner has established that she 
is entitled to a decree for dissolution of 
her marriage with the respondent on the 
ground of his marriage with the co-res- 
pendent with adultery. I accordingly 
grant her a decree nisi. As regards the 
question of costs, it is urged that in the 
circumstances of the case the respondent 
should not be ordered to pay the costs. 
But as Rattigan points out at p. 369 : 

"Whether the wife is the petitioner and is 
successful in her suit, her husband will, as a 
matter of course, be ordered to pay her cost3." 

I therefore direct that the respondent 
pay the petitioner's costs. 

B.v./r.K. Decree granted. 

* A I. R- 1932 Lahore 118 
Special Bench 

Harrison, Jai Lal and Bhide, JJ. 
Labh Singh and others— Petitioners. 

v. 

Melir Singh and others— Respondents. 
Civil Ref. No. 4 of 1931. Decided on 
20th November 1! 31. referred by Dist- 
Judge, Hosbiarpur. D/- 2nd March 1931. 

(a) Stamp Act (1899). Sch. 1, Art. 3 
True nature of document is to be decided 


Singh (SB) (Harrison, J.) 1S32 

with reference to contents and to intention 
of parties to be gathered therefrom—Deed 

a. o l ° ' , I* 1 recortJ ing adoption within 
Art. 3 Deed. Construction. 

The executant s description of document i 9 
not the sole and indeed even an essential guide 
in determining its true nature and the question 
has to be decided primarily with reference to its 
contents and to the intention of the Dirties to 
be gathered therefrom. 

A deed executed by a person begin by reciting 
the factum of adoption made by him and pro¬ 
ceeded to say that no document was executed at 
the time or subsequently and therefore; the do¬ 
cument in question was executed liter to afiirra 
the adoption. Then followed the recital of the 
consequences of the adoptioo, that the adopted 
son was to perform the ceremonies customary 
after death, that he was to become the owner of 
all property in as much as he was heir, repre¬ 
sentative and successor of his adoptive father 
ended: 4 Hence this deed of adoption is exe¬ 
cuted'* 

Held ; that the deed was primarily a deed re¬ 
cording adoption rather than .a will and fell 
under the definition given in Art. 3. (P 110 C 1] 

& (b) Stamp Act (1899). Sch. 1. Art. 3—Re¬ 
cording” means committing to writing as au¬ 
thentic evidence of matter having legal evi¬ 
dence— Recording of matter need not be con- 
temoporaeous to matter. 

Per Harrison, J .—The word “recording" in¬ 
cludes not merely the recital of what happens 
oontoinporaucously but tho recapitulation and 
placing a record of what his hippeno.l in tho 
past. [P 110 Cl] 

Per Jai Lal , /.—“Recording" as used in Art. 
3 meaus committing to writing as authentic 
evidcuce of a matter having legal importance, 
evidence of which is then preserved and may be 
appealed to in cases of dispute. It is not leg illy 
necessary that the mitter and the record there¬ 
of should be contemporaneous; there may be 
cases in which a fact is reduced to writing as 
authentic evidence, thereof long after it cimo 
into existence. This however must bo deter¬ 
mined on the consideration of tho peculiar facts 
of each case. [P *20 C 1] 

y. C. Pandit and Mchr Chand Sud 
for Respondents. 

Harrison, J.— This is a reference under 
S. GO, Stamp Aot, made by a Subordinate 
Judge of Hoshiarpur and endorsed by the 
District Judge. Tho question is whether 
tho documeut tendered by the defendant 
in tho case is to pay duty under the Stamp 
Act, as a deed of adoption, or whether it 
should be treated as a will, which merely 
incidentally recites the factum of adop¬ 
tion. Mr. Pandit, who appears for the 
defendant in the case, has challenged the 
legality of the reference and raises an 
ingenious point to the effect that the 
question is one of interpretation and no- 
of Stamp duty and therefore cannot form 
the subjeot matter of a reference. ibe 
stamp duty howover must depend on the 
wording of the document which is per¬ 
fectly clear and straighforward and re- 



1932 


Labh Singh v. Mehr Singh (SB) (Jai Lai, J.) 


Lahore 119 


quiros no inteiprobation. It runs as fol¬ 
lows: 

"I, Sirup Singb, sdu of IIin Singh, caste Jat, 
age about CO ye\rs, resident of Mirz\piir, Thana 
Oasuya,Tahsil Hoshiarpur: Whereas I am child¬ 
less and wifeless. I therefore brought Mehr 
Singh son of Mufcsxddi, caste ‘Jat, resident ot 
Dhariwal, the son of my real sister, aged tell 
years, to mv home, wheu his parents had died, 
and adoptod him as iny son, and I brought him 
us) as my son, and he also has b3eu rendering 
service to me as suoh. Now ho is about -5 
years of age, and so far, no document has been 
executed. Thorcfore I of rny own accorl, and 
in the enjoyment of my right senses and by 
moans of this doeumont affirm that Mohr Singh 
aforesaid is ray adopted son, and after my 
doath he will perform ray obsequies according to 
the custom of our tribe, and will become the 
owner of and possoss all my immovable pro¬ 
perty whother culturablo or residential, having 
become my heir and representative and succes¬ 
sor. He shall have the same rights as thoso of 
roal sons. Henoe this deei of adoption is exe¬ 
cuted, to servo as an authority. I have already 
performed all tho rites and formalities of adop¬ 
tion ia my brotherhoo 1." 

Instructions ou fcho subject are given 
at p. 72 of the Punjab Registration 
Manual 1929. These correctly embody 
the law on the subject: 

“ (b) Deeds iuteadod to operate as those of 
adoption and containing also a provision that 
the adoptee would succeed to the property of tho 
adoptive father after death of tho latter . . . , . 
mustba treated as doeds of adoption for purpo¬ 
ses of Btamp duty as well as registration.” 

The present deed begins by reciting 
the factum of adoption. It goes on to 
say that no document was executed at 
the time or subsequently and therefore 
the present dooument is being executed 
later to affirm the adoption. Then fol¬ 
lows the recital of tho consequences of 
that adoption. Tho adopted son shall 
perform the ceremonies customary after 
,death ; shall baoomo tho owner of all 
(property, inasmuch as he is the heir, re¬ 
presentative and successor of his adop¬ 
tive father. “ Hence this deei of adop¬ 
tion is executed/ 4 Nothiug could, I 
think, be clearer than that the dooument 
is primarily a deed recording an adop¬ 
tion, The word “recording” includes, in 
; my opinion not, merely the recital of 
what happens contemporaneously but the 
recapitulation and placing on record of 
what has happened in the past. The 
faot that incidentally the deed reoites 
as one of the consequences of the adop¬ 
tion that the son will inherit the pro¬ 
perty of his adoptive father does not 
alter the nature of the document, whioh 
clearly falls under the definition given 
in Art. (3), Sob, 1, Stamp Aot. 


I would therefore answer the refer¬ 
ence by saying that tho document in 
question is liable to stamp duty as a 
deed of adoption. 

Jai Lai, J —The question for our de¬ 
cision is, whether a certain document, 
desori bed by the Subordinate Judge in 
his order of reference, which he has 
made under S. GO, Stamp Aot, is liable 
to stamp duty under Art. 3, Sch. 1 of 
the Act. That article deals with an 
•’ adoption deed, that is to say, auy instrument 
(other thin a will) recording an adoption or 
conferring or purporting to confer an authority 
to adont.” 

The point for decision is whether the 
dooument in question ia “an instrument 
other than a will recording an adop¬ 
tion." It was executed on 4th January 
1930 by one Sarup Siugh, aged 60 yetrs, 
who stated that he wa9 childless and 
wifeless, and hid therefore brought 
Mehr Singh, his sisters son, aged about 
10, to his house, had adopted him a3 his 
son and had brought him up as suoh and 
that the said Mehr Singh had been ren¬ 
dering service to him, but that so far no 
dooument had been executed ; and there¬ 
fore “of his own accord and in the full 
enjoyment of his senses” he affirmed by 
means of the dooument that Mehr Singh 
aforesaid was his adopted sou and would 
perform his obsequies after his death 
and shall become owner in possession of 
all his immovable property. The doou¬ 
ment ends as follows: 

“Honco this deed of adoption is oxeontod, to 
servo as an authority. I have already par- 
formed all the ritos and formalitios of adop¬ 
tion in my brotherhood.” 

The proposition admits of no doubt 
that the executant’s description of a 
dooument by a partioular name is not 
the sole and indeed oven an essential 
guide in determining its true nature and 
that the question has to be deoided prim¬ 
arily with reference to its oontents and 
to the intention of the parties to bo 
gathered therefrom. Keeping this rule 
in view, an examination of the dooument 
leaves no doubt in my mind that it is an 
instrument other than a will recording 
an adoption. 

The learned Subordinate Judge has 
referred to the last para, on p. 76 of tho 
Registration Manual, 1927, whioh con¬ 
tains the instructions of the Government 
to the registering officers as to what 
documents should or should not be trea¬ 
ted as falling within the description of 
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a deec of adoption. These instructions 
ho wever are not binding on the Courts 
as they have not the force of law; the 
question must therefore ho determined 
solely with reference to Art. 3, Stamp 
Act. At the same time I must not be 
understood to lay down that they are 
not right. In my opinion “recording,” 
as used in this article, means committing 
to writing as authentic evidence of a 
matter having legal importance, evidence 
of which is thus preserved and may be 
appealed to in cas9 of dispute. It is not 
legally necessary that the matter and 
the record thereof should be contem¬ 
poraneous; there may be case3 in which 
a fact is reduced to writing as authentic 
evidence thereof long after it came into 
existence. This however must be deter¬ 
mined on consideration of the peculiar 
facts of each case. The matter having 
legal importance which -was committed 
to writing in this case h the adoption of 
Mehr Singh by Sarup Singh; the docu¬ 
ment clearly indicates that the primary 
object of Sarup Singh in executing it was 
to bring into existence documentary evi¬ 
dence of the adoption which may be ap¬ 
pealed to in case of any future dispute. 
It does not contain, as was contended, a 
mere incidental recital of the fact of 
adoption and as a sort of preamble to a 
bequest by Sarup Singh of his estate to 
Mehr Singh It is essentially a record 
of an adoption rather than a will and is 
therefore chargeable with stamp duty 
uder Art. 3, Sell. 1, Stamp Act. 

I answer the reference, accordingly 

Bhide, J.—I agree that the document 
in question is an instrument recording 
an adoption within the meaning of 
Art. 3, Sch. 1, Stamp Act, and should be 
stamped as such. 

R.M./r.K. Answer accordingly. 

A. I R. 1932 Lahore 120 

Agha Haidar, J. 

Sri Kishan Das —Appellant. 

v. 

Sat Narain and others —Respondents. 

Misc. Appeal No. 1016 of 1931, Deci¬ 
ded on 12th October 1931, against order 
’ of Sub-Judge, First Class, Delhi, D/- 
1st June 1931. 

Civil P.C. (1908), O. 41 . R. 6 -Order accept¬ 
ing or refusing security is not oppealable. 

An order accepting or r efusing to accept a 
security is not appealable either as a decree 


under S. 2 (2) or under the provisions of S. 47. 

[P 121 C 1] 

Bislian Narain —for Appellant. 

Kishan Dial—lor Respondents. 

Judgment.—Two respondents obtain¬ 
ed a mortgage decree against the appel¬ 
lant on 25th November 1926. In execu¬ 
tion of that deoree certain property of 
the judgment-debtor was put up for sale 
and purchased by the decree-holder for 
a sum of Rs. 16,500 and the sale was 
confirmed on 5th August 1930. On 11th 
October 1930, the judgment-debtor filed 
an appeal in the High Court praying 
that the sale may be set aside. On 25th 
March 1931, a consent order was passed 
by Jai Lai, J., to the effect that the judg¬ 
ment-debtor should furnish security to 
the satisfaction of the executing Court 
for the deficiency which might occur in 
the price in the event of the property be¬ 
ing resold. On 20th April 1931, the 
judgment-debtor produced one Sri Ram 
as a surety and an ex parte order was 
passed accepting the surety on 21st 
April. 

On 24th April 1931, the decree-holder 
who had somehow got an inkling of these 
ex parte proceedings, made an applica¬ 
tion to the executing Court that the 
security may be cancelled as the surety 
was a man of straw and that the judg¬ 
ment-debtor had, in collusion with the 
aforesaid surety, practised a fraud upon 
the Court. It was brought to the notice 
of the Court that this Sri Ram stood a 
surety in a criminal case for a sum of 
Rs. 300 and that he was sent to the civil 
prison for having made a default. The 
Court accordingly on 1st Juno 1931, 
ordered the security bond to be can¬ 


celled. 

The judgment-debtor has filed an ap¬ 
peal to this Court against this order and 
the only point pressed before mo is that 
the Court ought not to have cancelled 
the security bond after it had once ac- 


pted it. 

Mr. Kishan Dial on behalf of the dec- 
e-holder has raised a preliminary ob- 
otion that no appeal lie3. Ho relied 
aon Saraswati Barmania v. Moti Bar- 
an (1) and Dittu Bam Narsingh Das v. 
alChand Tulsi Bam ( 2). In the last 
ise a learned Single Judge of this Court 
.llowod Saraswati Barmania v. Mott 
ar manj l). In these cases it has been 

l\\ f 19131 41 Oal. 160—20 1. C. 72. • 

(2) A. I. R. 1^27 Lah. 527=102 I. 0. 621. 
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'laid down that the order accepting or 
refusing to accept a security is not- ap¬ 
pealable either as a “decree” under 
|3. 2 (2) or under the provisions of S. 47, 
Civil P. C. 

In my judgment this view is correct. 
The order passed by the executing Court 
on 21st April 1931, behind the back of 
the decree-holder does not bind hitn and 
in any case the executing Court was 
justified in setting aside the said order 
jon the true state of affairs being brought 
,fco its notice. I dismiss the appeal with 
costs. 

V.b./r.k. Appeal dismissed. 

A. I. R. 1932 Lahore 121 (1) 

Harrison, J. 

AUar Chand and others— Petitioners. 

v. 

Mian Muhammad Mobin — Respon¬ 
dent. 

Civil Appeal No. 200S of 1930, Deci¬ 
ded on,9th October 1931. 

Provincial Insolvency Act (1920), S. 17— 
Creditor's application for adjudication re¬ 
fused—Appeal from order—Death of debtor 
pending appeal—Appeal abates and legal re¬ 
presentatives cannot be brought on record. 

Where adjudication is refused on the appli¬ 
cation of the creditora, the dobtor becomes 
wholly absolved from all manner of liability 
under the Insolvency Act and consequently, if 
such debtor dies pending appeil from suoh 
order, the appeal abates and the proceedings 
cannot bo resurreotod any more against the re¬ 
presentatives: A. I. R. 1928 Lah. 119, Ref. 

[P 121 C 1] 

Jagan Nath Aggarwal —for Petitioners. 

Shetjch Abdul Aziz —for Respondent. 

Order.— In December 1929 several 
creditors petitioned that one Mian Mu¬ 
hammad Mobin should be adjudicated 
insolvent. On 15th August 1930 the 
District Judge dismissed the petition and 
refused to adjudicate him. An appeal 
was presented to this Court against this 
order and was adjourned more than once 
to enable parties to settle the matter. 
On 4th June 1931 Mian Muhammad 
Mobin died and shortly afterwards coun¬ 
sel for the oreditors applied to have his 
sons impleaded as his representatives. 
Mr. Abdul Aziz appearing for the sons 
objects to the proceedings continuing or 
the sons being impleaded, and contends 
that the whole matter is now ended, and 
that as laid down in Narain Singh v. 
Gurbakhsh Singh (l), the appeal abates 
ana the right to s ue does not survive 

(!) A. I. R. 1928 Lah. 119=107 I. 0. 281=9 
Lah. 806. 


Bal Kishen 


withiu the meaning of S. 368. In that 
case the order of adjudication had been 
passed and the appeal was by the cre¬ 
ditors who objected to it. 

Th9 facts of the present case appear 
to me to be e v en stronger. The adjudica¬ 
tion was refused on the application of 
the creditors, and the successful party to 
the proceedings, namely, the debtor, was 
wholly absolved from all manner of lia-j 
bility under the Insolvency Act. It was 
not therefore a question of liability sur-| 
viving in consequence of an adjudication,' 
but of the right of the creditors to re¬ 
surrect the case agaiost the representa¬ 
tives or, as put by Mr. Jagan Nath Ag- 
garwal, his estate. As in Narain Singh 
v. Gurbakhsh Singh (l), S. 17 baa been' 
invoked, and as painted out in that rul¬ 
ing, it helps the matter not at all. It is 
contended that it is with a view to en¬ 
forcing the provisions of S. 17 that the 
present appeal is being presented, but if 
no appeal now lies from the order re¬ 
fusing the adjudication and the deceased 
is not and never was an insolvent and 
cannot now be declared to be one, the 
proceedings cannot be resurreoted any 
more than he can. 

I therefore dismiss the application 
with costs. Counsel's fee Rs, 32 (thirty- 
two). 

v.b./r.k. Application dismissed. 

* A. I. R. 1932 Lahore 121 (2) 

Shadi Lal, C. J. and Broadway, J. 

Gopal Lal — Deoree-holder — Peti¬ 
tioner. 


V. 

Bal Kishen and others — Judgment- 
debtors—Respondents. 

Civil Miac. Case No. 502 of 1930 and 
Civil Appeal No. 1382 of 1929, Decided 
on 4th July 1931, on application for 
leave to appeal to His Majesty iu Coun- 
oil, from deoision ofDivn. Bench of High 
Court, in Letters Patent No. 141 of 1929. 
(a) Civil p. c. (1908), S. 110—Two Court* 

o .principle underlying the provisions of 

on X i°fl 3 ^ at tvvo 0ourt3 havo concurred 

aLn aUaekld ^ flndin 8 be 

again attaoked. [p ^ 0 21 

Jud^o?H* fv C * S ' —Single 

. A single Judge of the High Court is a Court 
immediately below” the Division Bench of the 
eamo Oourt within the meaning o! S. 110 V 


122 Lahore 


Gopal Lal v. Bal KlSHEN (Broadway, J.) 


1932 


.1. I. R. 1923 Lah. 537. Foil.; 23 Cal. 913 (P. C.), 
Rel. on. ami 43 Cal. 90, not Foil. [P 122 C 2] 

Jagan Nath Aggarwal— for Petitioner. 
Shamair Chand and Qabul Chand —for 
Respondents. 

Broadway, J. —This is an application 
under S. 110, Civil P. C., for leave to 
appeal to His Majesty in Council agaiust 
a decision of a Division Bench of thi3 
Court dated 2nd May 1930, which dis¬ 
missed an appeal from a decision of 
Johnstone. J., sitting alone, thus affirm¬ 
ing Johnstone, J.’s decision. 

It appears that one Gopal Lal sued 
Bansi Lal for recovery of Rs. 13,000. 
The matter was referrod to arbitration. 
The arbitrator, one Lala Mela Ram 
made his award on 23rd June 1926. 
Under the award Gopal Lal was to be 
given possession by Bansi Lal of a cer¬ 
tain factory. Delivery of possession 
was to be made on 15th July 1926. In 
default of possession being delivered by 
that date Bansi Lal was to pay Gopal 
Lal a sum of 11s. 13,000. If Gopal Lal 
was given possession of the factory he 
was to run that factory for his own 
benefit for a period of three years. 

Objections were lodged against the 
award and the matter was not finally 
decided till 1923 when a decree in the 
terms of Che award was passed by a 
Division Bench of this Court, the date for 
delivery being that fixed by the arbitra¬ 
tor although it had expired. In execu¬ 
tion of that decree the executing Court 
hold that Bansi Lal having failed to 
give delivery in the terms of the decree, 
was liable to pay the sum of Rs. 13,000. 

Against this decision Bansi Lal pre¬ 
ferred an appeal to this Court which 
was disposed of by Johnstone, J. on 23rd 
October 1929. He held that Bangi Lal 
had done all in his power to give deli¬ 
very of the factory within the time 
prescribed and that it was due to Gopal 
Lai's action that he had not taken deli- 
very. Do accordingly aoceptod the ap¬ 
peal and directed that Gopal Lal should 
be "iven possession of the factory for a 
period of five years and two months in 

aU it was against this deoision that an 
appeal was filed under Cl. 10. Letters 
Patent to this Court which was dismis- 

scd on 2nd May 1930. . 

It has been urged by Mr. Jagan Nath 
Aggarwal that the appellant is entitled 
as of right to the certificate prayed foi 


on the ground that the ultimate deoision 
of the High Court was that arrived at 
by the Letters Patent Bench on 2nd 
May 1930, and that as that decision re¬ 
versed the finding of the executing Court 
the provisions of S. 110 applied and the 
certificate should be granted. He fur¬ 
ther contended that a substantial ques¬ 
tion of law was involved in the case. 
Ha supported his first contention by a 
reference to Debendra Nath Das v. 
Bibudhendra Man Singh (l) and urged 
that the Court of a single Judge of a 
High Court could not be regarded as a 
Court immediately below the Court of 
a Division Bench of the same High 
Court.” This matter'has however been 
concluded, as far as this Court i3 con¬ 
cerned, by Mrs. Minna Ueathcrly v. B. C. 
Sen (2) where after a full discussion of tho 
question involved it was definitely laid 
down that a single Judge of the High 
Court is a Court ‘‘immediately below 
tho Division Bench of the same Court 
within the meaning of S. 110. Civil P. C.| 
This deoision was based on Tulti Per sad 
Bhakt v. Benayek Misser (3). I would 
therefore hold that the Court of John¬ 
stone, J.sitting alone was a Court immedi¬ 
ately below the Court of the Division 
Bench which dealt with tbi3 appeal ; 
and that therefore the decision of 2nd 
May 1930. affirmed that of Johnstone, J., 
dated 23rd October 1929. The Principle 
underlying the provisions of S. 110, 
Civil P. C., is clearly that when two 
Courts have concurred on a finding 
of fact that finding cannot again be at¬ 
tacked. Inasrauoh as therefore in the 
present case two Courts have concurred 
the certificate oannot be claimed as of 

^Further, I am unable to see that any 
substantial question of law is involved. 
The findings arrived at by the single 
Judge and affirmed by the Division 
Bench were purely findings of fact. 

I would therefore dismiss this appli- 
cation with costs. 

Shadi Lal. C. J.-I concur. 

r.M./r.K. Application dismissed. 


(3) [1896] 23 Oal. 918—23 I. A. 10 ( 
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* A. I. R. 1932 Lahore 123 (1) 

Bhide, J. 

Kir pa Narain —Applioanfc—Appellant. 

v. 

National Sugar Mills in {Liquidation) 
—Respondent. 

Miso. First Appeal No. 302 of 1931, 
Decided on 24th June 1931, frooi order 
of Disk. Judge. Delhi, D'- 1st Novem¬ 
ber 1930. 

# Companies Act (1913). S. 184—Liquida¬ 
tion proceedings—Person entered in list of 
contributories and notice given to him to put 
forth his objection — Objection disallowed 
because as objector failed to get his name 
registered as per R. 85 of rules framed by 
High Court under the Act—Order held not 
proper—Case should have been decided on 
merits after asking him to get his name regis¬ 
tered as per R. 85—Application of R. 85 to 
person served with notice held doubtful. 

In the liquidation proceedings relating to a 
oorUin company a porson was entered in the 
list oi contributories and a notice was issued 
to him informing him of the fact aud exiling 
upon him to put forward his objections. The 
person appeared in Court and objected to his 
name being includol in the list of contri¬ 
butories. His objection was however overruled 
on the ground that he had failed to get liis 
namo entered in the bool: kept by the Official 
Liquidator required by R. 85 of the rules 
framed by the High Court under the Act: 

Held: that it was very doubtful whether 
R. 85 intended to apply to proceedings where 
a notice had been issued to the alloged contri¬ 
butory to show cause if any against his name 
being includod in the list of contributories. 
But oven assuming that the rule applied the 
propor course would obviously have been to 
ask tho objector to get his name ontored in the 
book and then hoar his objections. The dis¬ 
missal cf fcho objections without hearing him 
on merits was unjustifUblo in tho ciroum- 
stances: 79 P. R. 1919, Dist. (P 123 C 1, 2] 

Shamair Ghand and Qabul Ghand — 
for Appellant. 

J.N.Aggarwal and Asa Ram Aggar - 
wal —for Respondent. 

Judgment.—In the liquidation pro¬ 
ceedings relating to the National Sugar 
Mills Limited the appellant Kirpa 
Narain was entered in the list of con¬ 
tributories and a notice was issued to 
him in Form 30, informing him of the 
faot and calling upon him to appear be¬ 
fore the Court within 30 days to put 
forward his objections iu case he wanted 
any alteration in the list. Kirpa Narain 
accordingly appeared in Court on 1st 
November 1930 and objected to his name 
being included in the list of contribu¬ 
tories. His objection was however over¬ 
ruled on the ground that he had failed to 
get his name entered in the book kept by 
the Offioial Liquidator as required by 


R. 85 of the rules framed by tho High 
Court under the Indian Companies Aot. 
From this decision the present appeal 
has been preferred. 

It seems to me very doubtful whether 
R. 85 was intended to apply to pro- 
oeediugs where a notice has been issued 
to the alleged contributory to show 
cause if any against his name being 
included in the list of contributories. 
But even assuming that the rule applies 
the proper course would obviously have 
been to ask Kirpa Narain to get his 
name entered in the hook and then hear 
his objections. Tho dismissal of tho ob¬ 
jections without heariug him on merits 
seems to me to be unjustifiable in the 
circumstances. 

The learned counsel for the respondent 
has referred to Rustomji v. Official 
Liquidator of the People's and Amritsar 
Bank Limited (l) but that was a case in 
which the appellant had nob got his 
name entered in the book kept by tho 
Official Liquidator even at the stage when 
the oase came up in appeal before tho 
Chief Court and the objection raised 
related to a oertain compromise in liqui¬ 
dation proceedings. 

The present appeal has been filed by 
three persons, namely.Kirpa Narain.Sham 
Lai and Harji Mai. But there appears 
to be no order against tho two latter 
persons. On the material before me 
Sham Lai and Harji Mai do not appear 
to have any loous standi to appeal. 

I accept the appeal of Kirpa Narain 
and sotting aside the order of the learned 
Distriot Judge, remand the oase to him 
for disposal in the light of the above re¬ 
marks. Costs will follow final deoision. 
The appeal of Sham Lai and Harji Mai 
will stand dismissed with oosts. 

B.v./r.k. Case remanded. 

U) [19193*79 P. R. 19l9=49lT078§r " 

A. 1 . R. 1932 Lahore 123 (2) 

Jai Lal, J. 

Hakim Singh and others— Appellants. 

v. 

Collector , Gurdaspur and another - 

Respondents. 

First Appeal No. 1234 of 1931, Deoided 
on 23rd October 1931, against order of 
Dist. Judge, Gurdaspur, D/. 13th July 
1931. 

Land Acquisition Act (1894), S. 30—Ap¬ 
portionment — Land leased in perpetuity_ 

Court in apportioning compensation awarded 
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should determine respective interests of 
lessor and lessee and apportion compensation 
according to interests. 

A here the land leased in perpetuity on a 
fixed rent is acquired under the Land Acquisi¬ 
tion Act and the question is as to the propor¬ 
tion in which compensation should be divided 
between the lessor and the lessee, the Court 
ou^ht to proceed on the principle of ascertain¬ 
ing what is the value oi the interest of the 
zamiudar on the one hand with which he has 
parted and that oi the tenant on the other, and 
to apportion the compensation mone\ between 
them in accordance with those values : 30 Oil. 
SOI, Fell. [P 121 C 2] 

Satin Das — tzr Appellants. 

S. L. Puri —for Respondents. 

Judgment. —This is an appeal against 
a decision of the District Judge oi Gur- 
daspur made under the Land Acquisition 
Act, apportioning compensation awarded 
for compulsory acquisition of land. The 
appellants are the lessees and the dispute 
is as to the proportion in which the com¬ 
pensation should bo divided between 
them and the lessor. The total compen¬ 
sation awarded for the land was Rs. 1,115 
out of which the appellants have been 
given Rs. 250, the remaining Rs. 865 hav¬ 
ing been given to the respondent. 

It appears that Ganesha respondent by 
means of a registered lease dated 21st 
December 1915 leased in perpetuity 109 
kanals 9 marlas of land to the appel¬ 
lants on a fixed annual rental of Rs. 130. 
The lease expressly says that the ten¬ 
ancy hag been created for cultivation 
in perpetuity. The rent is fixed and is 
not capable of enhancement. The only 
right of the lessor is to receive the rent 
fixed and on failure of payment thereof 
to eject the lessees. The District Judge 
has held that the tenancy is to exist only 
during the lifetime of the lessor. There 
is, in my opinion, no justification for the 
assumption which, as I have alrea iy 
stated, is oppose! to the express condi¬ 
tions of the registered lease. It is true that 
subsequent to the registration there have 
been some disputes between the lessor 
and the lessees but it has not yet been 
held by any competent Court that the 
lease is not binding on the lessor and 
nothing ha3 been urged before me on the 
question. 

With regard to a statement alleged to 
have been made by Hakim Singh, one of 
the appellants, before the Collector that 
the lease was for the lifetime of Ganesha 
it must be remembered that the state¬ 
ment was followed by a claim for the 
•whole of the compensation. The state¬ 


ment of Hakim Singh should in my opi¬ 
nion be construed to mean that Ganesha 
had no interest in the land and it did not 
amount to an admission that on the death 
of Ganesha the lease would terminate. 
An allegation was made before me that a 
suit had been brought by the alleged son 
of Ganesha to 3ot aside the lease. If 
such a suit is pending then it is obvious 
that whatever decision is given in this 
appeal must not affect the rights of the 
plaintiff in that case. It may be mentioned 
that the appellants are the reversioners 
of Ganesha and in the absence of the 
alleged son would inherit the proprietary 
rights in the land on his death. The 
District Judge has found that the annual 
proportionate rent oi the land acquired 
comes to about Rs. 2-8.0 and that the 
interest of the appellants, the lessees, is 
about Rs. 10 per annum. This i9 how he 
describes the situation: 

“the money value of the usufruct of the land 
by the lessees would not ordinarily bo more 
thin Rs. 10 per annum.” 

This being so the question is what is 
the correct proportion in which compen¬ 
sation should be divided between the 
two parties. The District Judge has held 
that 

“assuming th it Ganesha would live for about 25 
years moro the loss of the usufruct to tho lessees 
would not exceed Rs. 250,” 

and has therefore granted the lessees 
Rs. 250. This, in my opinion, is nob 
the correct way of looking at the case 
considering, as I have found above, that 
the lease must bo treated as a permanent 
lease on a fixed rent. In Dinendra Na- 
rain Roy v. Tituram Mukerjee (l), the 
learned Judge of the Calcutta High Court 
after reviewing the previous cases o f that 
Court on the subject remarked as follows: 

“1 think the Court ought to proceed on the 
principle of ascertaining what is the value of the 
interest cf the zamind ar on the ono hand with 
which he has parted, and that of the tenant on 
the other and' to apportion the compensation 
money between them in accordance with those 
vuluc8.“ 

I venture to say that this is the cor- 
rect method of deoiding a case like the 
present. 

Tho Distriot Judge has found that toe 
value of the usufruct of the land ao- 
qaired to the appellants is Rs 10 a year 
out of which the respondent Ganesha is 
paid Rs. 2-8-0. On this calculation the 
sum of Rs. 1,115 should be awarded as 

follows:__ __ 

(1) [1903jl*0 Cal. 601=7 C. W. N. 610. 
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The appellants Rs. 836-4-0 and the res¬ 
pondent Rs. 278-12-0. A provision must 
however further be made that the 
amount awarded to the appellants shall not 
be paid to them unless they give security 
to the satisfaction of the District Judge 
that in case the lease in their favour is 
held to be invalid on the suit of any re¬ 
versioner including the alleged son of 
Ganosha, then they would refund the 
amount paid to them tc the reversioners 
entitled to succeed to Ganosha's estate 
on the latter's death. The parties shall 
bear their own costs in this Court. 

P.N./u.K. Order accordingly. 

A. I. R. 1932 Lahore 125 

Tapp, J. 

Central Bank of India, Ltd .— Decree- 
holder—Appellant. 

v. 

S. S. Charaya and Co. and others — 
Judgment-debtors—Respondents. 

First Appeal No. 316 of 1930, Decided 
•on 18th May 1931, against order of Senior 
Sub-Judge, Amritsar, D/- 23th November 
1929. 

Sikh Gurdwaras Act (1925), S. 37 — Per¬ 
son, though not party to proceedings before 
tribunal, is bound by compromise between 
parties before it. 

0 raised a loan from the Central Bank of 
India on the security of certain property. The 
Bank obtained a decreo on 25th May 1926 for 
tho recovery of Rs. 5,196*6 0 by sale of tho said 
property. On 26th March 1928 in tho course of 
execution pcoceodiogs tbo Committee of Manage¬ 
ment of the Darbar Sahib, Amritsar, applied for 
stay of execution under S. 81, Sikh Gurdwaras 
Act, 1925. This application was rejected by 
the Senior Subordinate Judge on 9th July 192S, 
and a petition for revision of this order was 
rejected by High Court on 26th November 1923. 
A petition was fllod by S who represented C in 
rospoot of tho property in dispute undor S. 5 of 
the Aot. On tbo application coining up for hear¬ 
ing it was compromised. Under this compromise 
the property in dispute, whioh was in S’s posses¬ 
sion, was declared to belong to Darbar Sahib, S. 
his widow and hia lineal descendants and their 
families haviog a perpetual and uninterrupted 
right of residenoo and user in tho property in 
question. On making of this deoroe by tho 
tribunal the Committee of Management and the 
Darbar Sahib, Amritsar, appliod to the executing 
Court to stay execution of -the deoreo and tho 
sale of the property relying on S. 37, Sikh Gurd- 
waras Act. This application was accepted and 
tho execution proceedings wero consigned to 
tho rooord room. The Bank appealed against 
the order. 

Held : that the fact that the Bank was no 
party to the proceedings bofore the tribunal did 
not in any way removo tho bar oreatod by S. 87, 
that it was bound by the compromise arrived at 
before tho tribunal between tho judgment-debtor 
and the Gommitteo of Management and that the 


order staving execution was correct: A. I. R. 
1929 Lah. 627, Dist. [P 126 C 1] 

J. N. Bhandari for J. N. Ayga rival — 
for Appellant. 

J. L. Kapur for Lala Badri Das — for 
Respondents. 

Judgment.—The facts relating to this 
appeal are briefly as follows : 

On 21st November 1924, the judgment- 
debtor Messrs. S. S. Charaya and Com. 
pany raised a loan from the Centra 
Bank of India on the security of certain 
property situate in Amritsar. The Bank 
obtained a decree on 27th May 1926, for 
the recovery of Rs. 5,197-6-9 by sale of 
the said property. On 26th Maroh 192S, 
in the course of execution proceedings 
tho Committee of Management of the 
Darbar Sahib, Amritsar, applied for stay 
of execution under S. 31. Sikh Gurdwaras 
Act, 1925. This application was re¬ 
jected by the Senior Subordinate Judge 
on 9th July 1928, and a petition for re¬ 
vision of this order was rejected by this 
Court on 26th November 1928. It ap¬ 
pears that, in accordance with the list 
dated 27th January 1926, submitted by 
the Sikh Gurdwaras Parbandhak Com¬ 
mittee under S. 3 (l), Sikh Gurdwaras 
Act, the Looal Government had under 
sub-S. (2) of that section, by a notification 
dated I3th December 1927, shown the 
property in dispute as belonging to the 
Darbar Sahib, Amritsar. 

A petition was filed by Santokh Singh, 
who represents S. S. .Charaya and Com¬ 
pany, under S. 5, Sikh Gurdwaras Aot, in 
respect of the property in dispute and 
the Sikh Gurdwaras Prabandhak Com¬ 
mittee, on 20th September 1928, also 
filed a declaratory suit, to whioh the 
Bank was a party, in the Court of the 
Subordinate Judge, Third Class, Amritsar, 
in respect of the same property. This 
suit was dismissed in default on 28th 
April 1929. 

On the petition filed by Santokh Singh 
coming before the seoond Sikh Gurd¬ 
waras tribunal it was compromised on 
17th July 1929. Under this oompromisa 
the property in dispute, whioh was in the 
possession of Santokh Singh was deolared 
to belong to the Darbar Sahib, Amritsar. 
Santokh Singh, his widow and his lineal 
descendants and their families having a 
perpetual and uninterrupted right of 
residence and user in the property in 
question. 
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Oq making of this Jecroe by the tri¬ 
bunal the Committee cf Management 
and the Darbar Sahib, Amritsar, applied 
to tho executing Court to stay execution 
cf tho decree and the silo of the property 
relying on S. 37, Sikh Gurdwaras Act. 
This application was accepted and the 
execution proceedings were consigned to 
tho record room. The provisions of 3. 37 
are as follows : 

“ Except as provided in this Act no Court 
shall p'.ss any order or gr\nt any decree or exe¬ 
cute wholly or partly, any order or decree if the 
efleot of such order, decree or execution would 
be inconsistent with any decision of a tribunal, 
or any order p\ssel on appeal therefrom, under 
the provisions of this part.*' 

Now, it seems to mo clear that, if tho 
Court below had ordered the sale of the 
property in dispute, the effect of its 
order would have been inconsistent with 
tho decision of the tribunal referred to 
above, and in the circumstances no other 
course was open to the executing Court. 
It was contended on behalf of the de¬ 
cree-holder Bank that the Bank was no 
party to the proceedings before the tri¬ 
bunal and was therefore not bound by 
the compromise arrived at between tho 
judgment-debtor and the Local Committee 
of ^Management. This argument does 
not in any way remove the bar created 
by S. 37, Sikh Gardwaras Act, oven 
though the Central Bank of India is not 
bound by any agreement or compromise 
entered into between its judgment-debtor 
and a third party. 

Reference was also made to Ktrpa 
Singh v. Ajipal Singh (l) in which it 
was observed that statutes should be 
interpreted if possible, so as to respect 
vested rights and that, in the absence of 
anything in tho enactment to show that 
it is to have retrospective operation, it 
cannot ho so construed as to have the 
effect of altering the law applicable to a 
claim in litigation at tbo time when the 
Act is passed ; and further that a statute 
is not to he construed so as to have a 
*»roater retrospaotivo ollacfc than its 
language renders necessary. In this con- 
noxion however it may bo pointed out that 
the decree-holder Bank did not obtain 

their decree till 27th May 1926 while 
the Sikh Gurdwaras Act came into force 
on 1st November 1925 and therefore no 
question of the retrospective effect of the 

Act arises.___ 

(!) A.I.ft. 1923 Lah. 627=113 I.C. 529=10 
Lab. 165 (F.B.). 
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As regards the alleged hardship caused 
to the Bank by their being prohibited 
from putting the property to sale I 
would observe that it was open to tho 
Bank to have applied to the tribunal to 
ha made a party to the petition Bled by 
Santokh Singh before the tribunal as 
they must have been fully aware that 
the Local Committee of Management 
and the Sikh Gurdwaras Prabandhak 
Committee were claiming this property 
as belonging to the Dai bar Sahib, Am¬ 
ritsar. 

For the above reasons I am of opinion 
that the order of the Court below is cor¬ 
rect and I therefore dismiss the appeal, 
hut in view of all the circumstances, 
leave the parties to bear their own costs. 

K.N./r.K. Appeal dismissed. 
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Shadi Lal, C. J. and 
Walker, J. 

Sada and another —Defendant—Appel¬ 
lants. 

v. 

Jallu and others —Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 2933 of 1926, 
Decided on 8th January 1931, against 
decree of Dist. Judge, Jhelum, D/- 27th 
May 1926. 

Evidence Act (1872), S. 31—Admiision i» 
not conclusive in itself. 

An admission is not conclusive in itself but 
is only a piece of evidence which should be 
weighed against other evidence. [P 12 6 O 2J 

Kislian Daijal and S. B. Satvhney—ior 
Appellants. 

Nanak Chand—ior Respondents. 

Walker. J.— This was a suit for pos¬ 
session of land and certain issues wore 
framed hut the case went off on tho deci¬ 
sion of both tho lower Courts that tho 
defen lants-appellants were bound by an 
admission made by ono of them, Ziada, in 
a previous suit admitting the respondents 
ownership and that possession of the land 
in suit had be3n given to tho respondents. 
That admission however was not conclu¬ 
sive but was only a piece of evidonoe 
which should have been weighed against 

other evidence, for example, ag regards 
issue 4, whether tho appellants had 
established a right by virtue of adverse 

'TSSri— with this. view I. would 
remand the case under 0. 12. B. 23. Civil 
P. C„ to be decided in accordance with 
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lav;; the value of the stamp on appeal to 
he refunded and coats to follow the event. 
Shadi Lai, C. J.—I conoor. 

R.m./r.k. Case remanded. 
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Addison and Hilton, J.T. 

Jai Dayal— Plaintiff —Appellant. 

v. 

Narain Das —Defendant—Respondent. 

First Appeal No. 3118 of 1925, Decided 
on loth October 1931, against prelimin¬ 
ary decree of Sub-Judge, 1st Class, 
Lahore, D/- 23rd March 1925, 

(*) Hindu Law— Joint family — Gain* of 
Science—Gain* by member receiving no more 
than ordinary education are self-acquired 
property and are not “gains of science.” 

Gains personally undo without the aid of 
joint funds by a member of a joiut family who 
was maintained at the expenso of a joint faiailv 
and received no more than an ordinary ednea’- 
tion suitable to his position as member of the 
family are the self-acquired property of such a 
member and not joint family property. 

Education up to entrance pass is a very ordi¬ 
nary education and a clerk who started life on 
month, though subsequently drawing 

200 a montl > cannot be said to bo a member 
of a profession or occupation requiring special 
training and any saving from bis pay cannot bo 
desenbod as gams of scienco.” (p 127 C 31 

(b) Partition— Decree. 

Ahm.rnK f D0r ^ 1 T ule of ,aw partition 

should bo dono having regard to tho possession 
of tho parties : 9G p. /j. jgic, Foil. 

Muhammad Hussain and ManoharLal 
bachdev— for Appellant. 

2 hath Ham and Darbari Lai —for Res 
pondont. 

Addison, J.-This is a partition suit 
brought by the plaintiff against bis bro- 
ther, the defendant. A preliminary decree 
was passed for partition of the immovable 
property. It was further hold that tho 
plaintiff had to give the defendant half 

Uma . r ;0 d9bt . half of Rs. 4.580 on 

aocount of Mania Bakhsh’s debt and half 

of Rs 150 on account of certain repairs 

fchaf e tb y r r Ifc also ordered 
that the Lahore house in which tho de¬ 
fendant resided should be allotted to the 
defendant at the final partition and tho 
residential house of the family i n Niaz 
Beg should be allotted to the plaintiff as 
he bad always lived there with the 
deceased lather of the parties. The plain- 
tiff claimed that certain other auras 
should be paid by the defendant to him. 
This olaim was disallowed as well as the 
claim of the plaintiff for a share of the 
earnings of the defendant. 


Against this decision the plaintiff ap¬ 
pealed on several grounds. One ground 
was that the decision of the trial Court 
was wrong that the earnings of the de¬ 
fendant did not constitute joint family 
property. Another was that tho decree 
of the trial Court was contrary to law 
and facts on the record and under this 
head it was claimed that tho trial Court 
should not havo given the Lthore resi¬ 
dential house to the defendant and the 
Niaz Bog residential house to the plain¬ 
tiff. These two grounds were certainly co¬ 
vered by a court-fee of Rs. 21-4-0. There 
were however ether grounds of appeal, 
namely that the plaintiff should not have 
been held liable to pay to the defendant 
half of Rs. 4,5S0dne from Maula Bakhsh 
and that the trial Court was wrong in 
disallowing to the plaintiff certain sums 
amounting to about Rs. 1,000 whioh he 
claimed from the defendant. On these 
grounds it was olaimed that tho liability 
of the plaintiff to the defendant should 
be reduced by definite sums, and ob¬ 
viously court-fees were necessary on these 
claims ad vilorem. As those had not 
been paid plaintiff's counsel limited his 
appeal to the grounds mentioned above 
as being covered by the court-fee paid. 
We allowed him to do so. 

The father of the parties lived in Niaz 
Beg where he kept a shop and lent 
money. The plaintiff U9ed to live with 
him. The defendant however stayed in 
Lahore. Ho passed the Entrance exa- 
initiation in 1892 and thereafter got a 
post in the Punjab Civil Secretariat at 
Rs. 15 a month. He has very slowly 
workei hi3 way up and is now drawing 
Rs. 260 a month. The plaintiff's claim 
is that he has accumulated savings out 
of his pay in the Punjab Civil Secretariat 
and that as he was educated at the 
family expense these accumulations are 
joint family property. 




proved that there are any savings of the 
defendant out of his pay. Further it is 
clear that if there were any, they could 
not be desonbed as gains of science." 
As stated in Malta's Hindu Law. Edn. 6 
para. 231, at p. 245 ; 

and witb ° ut th ° aid 
Ot j° |nt funds by n mornbor of a joint family 

farnilv* 3 ”} alatain ° d at th o expenso of tho joint 
5n r f, co ' vod no than an ordinary 

h ' 8 P° 8ition « a mornbor 
ha family, are the solf-aoquired property of 
such member, and not joint family property/* 
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Education up to the Entrance pass is 
a very ordinary education and a clerk 
who started life on Rs. 15 a month, even 
though now he is drawing Rs. 260 a 
month cannot be said to be a member of a 
profession or occupation requiring special 
{training. Any saving, therefore from his 
,pay cannot he described as “gains of 
{science,” and this part- of the appeal 
■must fail. The only other point argued was 
that the defendant should not have been 
allotted the residential house in kucha 
Scthan, Lahore, as by this order the 
plaintiff’s interests were prejudiced. I 
am unable to agree with this contention. 

The plaintiff in para. 12 of his plaint 
asked that partition should be done with 
due regard to possession of the parties 
aud this is the general rule as laid down 
in Fateh Chand v. Bilas Rai (l). The 
plaintiff as a witness stated that both 
brothers were in possession of the Lahore 
house in dispute up to the death cf their 
father, defendant having a lock on the 
upper storey while plaintiff had his on 
the lower storey. After their fathers 
death in 1919 however the defendant 
broke his lock and took possession of the 
whole houso. In this he is supported by 
Sant Ram, who was married to the sister 
of the parties who is now dead. It is 
clear from Sant Ram's evidence however 
that he is a partisan of the plaintiff. On 
the other hand, the defendant has stated 
in the witness-box that he himself built 
this house in 1900-1901 and lived in it 
since that date In this respect ho is 
supported by Barkat Ali, D. W. 9, w io 
supplied tho bricks for the building. Fur¬ 
ther, it is clear that the defendant has 
all along been living in Lahore while 
plaintiff and his deooased father resided 
in Niaz Beg. In these circumstances 1 
must hold that defendant has all long 
been in possession of the house in kucha 
Sethan just as plaintiff has beeu in 
possession of the Niaz Bog residential 
house where he lived with his father 
The order of the trial Judge therefore that 
tho possession of the parties shoul t bo 
maintained with respect to theso two 
houses was correct. For the reasons given 
1 would dismiss the appeal with costs. 

Hilton, J.—I agree. 

u m./r.K. Appeal dismissed. _ 

-(nlmsfoe P.K. 1910=34 L.O. 597. 
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Dalip Singh, J. 

Jahan Dad —Plaintiff—Appellant. 

V. 

Gamman and others — Defendants— 
Respondents. 

Second Appeal No. 691 of 1931, Deci¬ 
ded on 3th July 1931. 

Civil P. C. (1908), S. 100—Finding of fact. 

A finding of fact based on a misconception of 
evidence by the lower Courts can be reverse! in 
second appeal. [P 128 C 2j 

Mohavimad Tufail —for Appellant. 

Bishan Narain —for Respondents. 

Judgment.—The only question in tbi3 
case is whether tho plaintiff has suc¬ 
ceeded in proving that he is the son of 
Qaim and therefore entitled to the pro¬ 
perty left by Fatta. The plaintiff pro¬ 
duced six witnesses on the point. The 
pedigree table shows that the contesting 
reversioners were Dheru, Gaman and 
Mehr. Dheru admitted the plaintiff's 
claim. Gaman absented himself and 
Mehr was the only one who put tho 
plaintiff to proof of his assertion. 

The trial Court disbelieved the wit¬ 
nesses on the ground that thoy woro in¬ 
terested and dismissed the plaintiff's suit. 
The appellate Court after giving a re¬ 
sume of tho findings of the trial Court 
held that tho circumstantial evidenoe 
against the plaintiff was stronger than 
the oral testimony of the interested wit¬ 
nesses and dismissed tho appeal. It 
omitted to noto ground of appeal No. 1 (b) 
that at any rate the plaintiff should sue- 
ceed qua the share of the admitting de¬ 
fendant Dheru. The only reply of the 
learned counsel for tbo respondents here 
to the argument of the counsel for the 
appellant is that the case is concluded 
by findings of fact. No doubt it is a 
finding of fact but the finding of fact is 
bas 9.1 on a misconception of both the 
Courts, namely, that the witnesses were 
interested. The learned counsel for the 
respondent has beeu unable to show me 
in what way anyone of tho witnesses is 
interested, and I am unable to see how 
the plaintiff could have produced better 
evidence than tho lambardars of tho vil¬ 
lage where he was born aud his own re- 
lative 3 There i3 no rebuttal at all aud 
SaToi™-*— I-uld. accept tbe 
appoal and decree the plaintiffs suit 
with costs throughout. 

r.M./u.K. A PP eal * llowed > 
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Dalip Singh, J. 

Khan Chand —Appellant. 


v. 

Jlaushan Das and others —Respondents. 
Second Appeal No. 538 of 1931, Decided 
on 8th July 1931, against decree of Addl. 
Dist. Judge, Multan, D/- 19-12-30. 

(a) Hindu Law—Minority and guardianship 
—Marriage-Guardian of person can get his 
ward married. 

The right to give in marriage is an essential 
ingredient of the right to the guardianship of the 
person. ^ ^ ^ [P 130 C 1) 

^ (h) Hindu Law—Minority and guardian¬ 
ship Marriage—Paternal relations inheriting 
property of girl's father, refusing to expend 
for her marriage—Maternal uncle performing 
her marriage—He can recoup himself from 
estate of girl s father. 

W here the maternal uncle has been appointed 
a guardian of the person of a minor girl thoestato 
of whose deceased father has been inherited by 
her paternal relations who have refused to incur 
the expenses for tho girl's marriage and whereon 
the maternal uncle has undergone the expenses 
for getting the girl married, the maternal unolo is 
entitled to recoup himself from the estate of the 
girl’s father in the hands of the collaterals of the 
father: 23 Mad. 512; 26 Mad. 497 and A. I. R. 
1921 Oudh 14, Rel. on; 35 Mad. 728; 38 All. 520: 
35 All. 2C5; A. I. R. 1928 Cal. S89 and 28 All. 
563, Ref. [ P ISO C 1] 

Hargopal — for Appellant. 

Nawal Ki shore— for Respondents. 

Judgment— The facts of this case are 
as follows : 


The plaintiff Khan Chand was a mater 
nal uncle of one Mt. Parmeshri, who wa 
left an unmarried girl after the death o 
her father and brother. The materna 
uncle, the plaintiff, was appointed her per 
^onal guardian by the Court. On th< 
death of her brother the collaterals of hei 
father inherited all the property left undei 
Hindu law as modified by custom. Khar 
hand applied to tho Court to sanction 
expenses for the marriage of the girl and 
suggested paying Rs. 1,000, which was the 
sum due by him under a mortgage to the 
lather of Mt. Parmeshri. The Court 
ordered him todeposit thesumof Rs. 1,000, 
and the land was to be considered re- 
deemed. In the meantime mutation lmd 
taken place in favour of the collaterals 
and Khan Chand did not pay the one 
thousand rupees and the application was 

dflfftn 1 Sei )' Chand a PP ,i0 d that the 

defendants should pay R s . 500, towards 

the marnago, but the defendant refused to 

do bo Khan Chand then proceeded to 

marry the girl and alleges that ho incurred 

expenses. He sues now to rocovor Rs 550 
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from the estate left by the father of 
Mt. Parmeshri together with interest on 
the same, the total claim amounting to 
Rs. 748-9*6. The trial Court decreed the 
suit holding that the defendants, the col¬ 
laterals of the father, were bound to pay 
this sum to the plaintiff out of the estate. 
On appeal the learned Additional District 
Judge held that the plaintiff was not a 
person legally entitled to have the girl 
married and that S. 69, Contract Act, had 
no application. He therefore held that 
the defendants were not hound to pay. He 
gave no finding as to the amount actually 
spent and accepted the appeal dismissing 
the plaintiff's suit leaving the parties to 
bear their own costs throughout. 

The plaintiff has come in second appeal 
and his learnel counsel contends that in 
the absence of, or on the failure of the 
paternal relatives of the girl to supply 
money for her marriage, the maternal uncle 
was entitled to do so. He cited Mulla's 
Hindu Law (Edn. 6), p. 487; also a ruling, 
Kasturi v. Panna Lai (l), which is tho 
only case directly in point and which no 
doubt supports him. That ruling however 
is based on Kasturi v. Chiranji Lai (2), 
and states that the law was settled in that 
ruling, namely Kasturi v. Chiranji (2). A 
reference to Kasturi v. Chiranji (2), how¬ 
ever clearly shows that the law was not 
settled by tho ruling. All that that ruling 
laid down was that a marriage performed 
by a maternal uncle would not be void on 
'lie doctrine of factum valet. That is an 
altogether different question from the 
question whether the maternal uncle is a 
person under the Hindu law competent or 
bound to perforin the marriage of a girl in 
the absence of or on the failure of the 
paternal relatives. 


me learned counsel next contends that 
in any event as the plaintiff was legally 
appointed guardian of Mt. Parmoshri°her 
marriage, among other things, was one of 
the incidents of that guardianship and 
therefore he could perform the marriage 
and recoup himself from the father's os- 

9) n J 5 °\ nt Cited Ma >’™ (Edn. 

V A Rn ftnd f Ra ?U ana Vrii Ammal 

A. Ramanuja Aiyar (3). In reply the 
learned counsel for the respondents cites 

< E n ' 6 f , A P ; 1 5 2 ' He Co »tonds that 
b. 69, Contract Act, does not apply re l v - 

»ng on Ranganayaki Ammal v. Ramanuja 


(1 

(2 

(a 


[1916] 88 All. 520=36 I. 0. 215 
[1918] 35 All. 2G5=18 I. C. 927’ 
[1912] 35 Mad. 728=11 I. C. 570. 
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Aitjar (3), Tulsa Kunwar v. Jageshar 
Prasad (4) and A. 1. 11. 192S Cal. 389. 
On the question of Hindu law he relies 
on Mulla’s Hindu Law, that the person 
entitlel to give in marriage is not neces¬ 
sarily the person who is entitled to the 
personal guardianship, and further con¬ 
tends that as the brother of the girl was 
the sole surviving coparcener there was 
no joint property left at all, and therefore 
there was no incident under the Hindu 
law attaching to the estate of the father 
which could be made liable for the ex¬ 
penses of the marriage. 

The matter is not free from difficulty. 
There seems to be a conflict in the Hindu 
law as to whether the maternal uncle is 
one of the persons competent or bound to 
give the girl in marriage on the failure of 
the paternal relatives. It is clear to me 
that the right to give in marriage is an 
essential ingredient of the right to the 
guardianship of the person. The rulings 
on the point are conflicting. See Mitra's 
Commentary p. 79 on S. 24, Guardians and 
Wards Act. It is also not clear how S. G9, 
Contract Act, can apply in the absence 
of anything like a legal interest on the 
part of any of the persons who are entitled 
to give the girl in marriage. At the same 
time it appears to be settled law that if 
the mother of the girl had given the girl 
in marriage she would bo entitled to re¬ 
coup herself from the paternal estate: 
see Vaiknntam Ammangar v. Kallipiran 
Aixjar (5); Vaiknntam Ammangar v. Kallr 
pi ram Aitjar (6) and Jai Indra Bahadur 
Singh v. Mt. Dibraj Knar (7). In this 
case it is clear that the paternal relatives 
jhad refused to incur expenses for the mar¬ 
riage of the girl, and Khan Chand was a 
maternal uncle as well as her legally ap¬ 
pointed guardian. There is nothing to 
(show that he did not act bona fide in 
I marrying the girl and there is nothing to 
show' that Rs. 550, was not a reasonable 
expense to incur. I am therefore of 
opinion that he was entitled to recoup 
himself from the estate of the father in 
the hands of the collaterals of the father. 

It has not been contended before me 
that he was entitled to any interest and 
the respondents have not contended that 
Rs 550 were not spent or were unreason- 


(4) [1906] 28 All. 5GS=3 A. L. J. 872=(190G) 

(5) flOOOl 23 Mad. 512=10 M. L. J. 111. 

6 ) 119031 26 Mad. 407—13 U.L.J.25. 

(7) A. I. R. 1921 Oudh 11=61 I. 0. -< s - 
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able. I therefore accept the appeal and 
give the plaintiff a decree for Rs. 550. In 
the circumstances I leave the parties to 
hear their own costs throughout. 

B.V./r.k. Appeal allowed^ 
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Jai Lal, J. 

Mangal Sain —Plaintiff—Appellant* 

v. 

Punjab Singh and others —Defendants 
—Respondents. 

Second Appeal No. 1509 of 1929, Deci¬ 
ded on 1st April 1931, against decree of 
Dist. Judge, Ambala, D/- 16th March 
1929. 

Custom (Punjab) — Alienation — Non-pro¬ 
prietors of Bitah have by custom right to sell 
their houses including sites. 

The normal custom in the Punjab is that the 
nonproprietors are entitled to sell the materials 
of their houses and they are entitled to sell the 
sites under their houses only on proof of a special 
custom. If a large number of alienations by the 
nouproprietors of their houses and sites hav# 
taken place without objection by the proprietors 
then it is for the latter to prove the special 
circumstances, which would entitle.them to con¬ 
tend that the alienations did not take place in 
bxercisc of the right of the nonproprietors. The 
nonproprietors of the village Bitah in the Dis¬ 
trict of Ambala are entitled by custom to sell 
their houses including sites: A.Lit- 10 .V 2 Lah. 110, 
liel. on. IP me 1,2] 

Shamair Chant 7—for Appellant. 

A 7 . C. Pandit— for Respondents. 

Judgment. —This appeal is by Mangal 
Sain, a Brahman of Bitah in the District 
of Ambala. In execution of a decree ob¬ 
tained by him against Partapa, a Ghamar 
of that village, ho attached a bouse, alleg- 
ing that the same belonged to Ins judg- 
ment-debtor. The respondents, who are 
some of the proprietors in the village, 
objected to the attachment of the bouse 
on the ground that Partapa was a non¬ 
proprietor and consequently it could not 
be sold in excution of the decree. Hie 
suit has been dismissed by the Courts 
below on the ground that the decree-holder 
lias failed to prove a custom which ho 
alleged existed entitling the nonproprie¬ 
tors to sell their house including sites 
The learned District Judge has found that 
there are 153 instances of sales, /b of 
mortgages and 27 of Court auctions in thib 
village and that in some instances the 
documents evidencing the alienation ha%e 
been attested by the proprietors. After 
remarking that however the ' nsta " c ^ 
were somewhat numerous, he held t.hat 
in view of the Wajibularz of 183b an 1 <t 
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judicial decision in 1923. in which the 
existence of the custom relied upon by the 
appellant was negatived, the special custom 
had not been established by the decree- 
holder. 

It is to ho noted in the first instance 
that the normal custom in the province 
is that the non proprietors are entitled to 
sell the materials of their houses and that 
they are entitled to sell the sites under 
their houses only on proof of a special 
custom. So far as the decision of 1923 is 
concerned in that case the Subordinate 
Judge held that the custom relied upon by 
the nonproprietors had not been estab¬ 
lished in spite of the numerous instances 
of alienations on the ground that, in his 
opinion, such instances merely proved 
that the alienations in favour of the alie¬ 
nees concerned were valid but they wore 
not sufficient to establish the custom. 
This view was affirmed on appeal by the 
Senior Subordinate Judge and the case did 
not go further. Tho opinion of the trial 
Court was influenced by some observa¬ 
tions made in previous cases, that the 
mere fact of the existence of a large num¬ 
ber of instances of alienations was not 
sufficient to prove the existence of the 
custom but that the nonproprietors must 
in addition prove the circumstances under 
which those alienations took place. 

I have recently considered the question 
an Ahmad Yar Khan v. Jasa Ram (l) 
,and have held that if a large number of 
alienations by the nonproprietors of their 
houses and sites have taken place without 
objection by the proprietors then it is for 
the latter to prove the special circum¬ 
stances which would entitle them to con¬ 
tend that the alienations did not take place 
in exercise of the right of the nonprop, ie- 
tors The only ground therefore on 

Judge in lS 8ment , 0t the Subordinate 
Judge in 1923 was based was, in mv 

opinion, erroneous and that judgment 

nor'tanT 6 •° Ugh f t to be taken 113 ™ ini- 

esset ev,<]6nco “ s “ inst 11,8 n °"- 

With regard to the Wajibular/, the 
entry is that if an outsider settles in the 

foJ iesid nd r h i 6 proprietois give a site 

oi residential purposes and help him bv 

then the* 1 m ' -° r builtHng a housL, 

" th "“Proprietor is not entitled to 
sell the house. This entry was not ,•« 

pealed in the Wajibularz prepared in the 
subsgaagnt settlements; moreover „„ 

(1) A. 1. R. 1932 Lah. SO.- 


presumption that might arise from it is, 
in my opinion, sufficiently rebutted hv 
the numerous instances of alienations that 
have taken place in this village. Further, 
it is not shown that Partapa was one of 
the persons who settled in the village 
under the circumstances mentioned above. 
It must also be observed that a large 
majority of persons who reside in the 
village are nonproprietors and the num¬ 
ber of alienations is almost half of the 
total number of houses in the village. 

It was however contended by the res¬ 
pondents’ counsel that there is no evi¬ 
dence on the record to prove the aliena¬ 
tions mentioned by the District Judge. 
What appears to have happened is that a 
local commissioner was appointed to 
make an inquiry and to report as to the 
number of alienations that had taken place 
in this village and also on other specified 
issues. This probably was done in another 
case. Before the commissioner could file 
his report his appointment was cancelled. 
He had however made an enquiry and 
was, therefore, called as a witness in that 
case to prove tho result of his inquiry 
and all the documents collected by him 
were filed in Court. The record of that 
case was called for by the trial Judge in 
this case on an application being made by 
the appellant and the commissioner was 
called as a witness and he proved tho 
statements recorded by him and also the 
other documents which were collected by 
him. No objection was taken by the res¬ 
pondents to this course either in the trial 

.urt or before the District Judge. Other 
witnesses were produced by tho appellant 
who merely deposed to the existence of 
the custom. In ray opinion under tho 
circumstances it is not now open to the 
respondents to contend that there is no 
legal proof of tho instances of alienations 
relied upon by the appellant. Shrinivas 
oarjerao v. Dal van t Veukatesl (2) sun- 

Eht n om n H thiS View * The pa * ics halo 

fought out the case up to this time on tho 

b?The Di, ‘ a f‘' t 6 f enati ° ns mentioned 

Plad Th« , Ju ? gG m dually take 
place. They merely fought out the appeal 

stancos l'T T the Siound that those £1 
stances did not establish a custom. 

Assuming however, that there is no 

Scon " 1 iT lenCG °' th0 

® * recoul ; ,fc appears that tho coinmis- 
lS" , tho docu, «6»ts evidencing 
! oollootad in Z 

(2) [1918] 37 Bom. 518=20 1. C. 1G2 
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course of his inquiry and these documents 
he formally produced in this case also. 
Nineteen of these are more than 30 years 
old. They have been produced from pro¬ 
per custody and there is a presumption of 
genuineness as to them. In addition to 
this there were six sale certificates rela¬ 
ting to houses and sites granted by the 
Courts in execution proceedings. Under 
the circumstances of this case I would 
hold that these alienations were sufficient 
to establish the custom relied upon by 
the nonproprietors. The earliest of the 
alienations found to have been proved by 
t he District Judge was in 1877 and, except 
in 1923, no protest appears to have been 
made by the proprietors. 

Holding therefore that the custom 
relied upon by the non proprietors has 
been proved by a large number of instances 
mentioned by the District Judge, and 
in any case by the instances proved by 
the ancient documents, I accept this ap¬ 
peal; and setting aside the decree of the 
District Judge grant the appellants a decree 
with costs throughout. 

P.N./R.K. Appeal accepted. 
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Broadway and Johnstone, JJ. 

Sri Kishan Das and others —Plaintiffs 
—Appellants. 


v. 

Sat Naraiu and others —Defendants— 
Respondents. 

Eirst Appeal No. 297 of 1928, Decided 
on 6th July 1931, against decree of Sub- 
Judge, 1st Class. Delhi, D/- 19th Novem¬ 
ber 1927. 


* Court-fees Act (1870), S. 7 (iv) (e)—Sub- 
stance of plaint should be looked at in decid¬ 
ing whether cose falls under S. 7 (iv) (c). 

The substance and not the language of the 
plaint is to be looked at when deciding whether 
a case falls within the ambit of S. i (iv) (c). 

Whero a minor in a joint Hindu family on 
attaining majority attacks a mortgage executed 
bv his father during his minority on ground of 
fraud, etc., and asks for a declaration that the 
decree for those reasons is not binding on him. 
the setting aside of the decree being a natural 
result amounts to consequential relief and the 
suit falls within the ambit of S. 7 (iv) (c): 38 
Mad. 922; A. J. H. 1027 hah. 493 and A. I. It. 
1020 Lah. 403, Foil. U 133 C .1 

The plaintiff having fixed a certain valuation 
to all intents and purposes as the value of his 
riulit. title and interest in the joint family pro- 
pertv’eannot subsequently be nllowcd to vary 
that valuation : 81 AU. 572, ReJ.\ A. I. It. 102 
Lah. 800, Dili. LP 133 C 2] 


SAT Narain (Broadway, J.) 1932 

Bishan Narain and Madan Lai — for 
Appellants. 

Kishan Dijal and Bliagwat Dijal —for 
Respondents. 

Broadway. J. One Lachmi Narain 
bad three sons: Balkishan Das, Ram Ki¬ 
shan Das, and Sri Kishan Das, the last of 
whom was a minor. Balkishan Das had 
two sons: Jai Kishan and Radha Kishan. 
Lachmi Narain, for himself and as the 
guardian of bis minor son, Sri Kishan Das, 
joinel Balkishan Das and Ram Kishan 
Das.in executing two mortgages of certain 
house property in favour of Sat Narain. 
Sat Narain later instituted a suit for pos¬ 
session of the said property in the terms 
of the mortgage-deeds. His minor son 
Sri Kishan Das in that suit was represen¬ 
ted by his mother. The suit was con¬ 
tested, it being alleged that Lachmi Na¬ 
rain was a profligate and altogether a vile 
person. After an inquiry a decree was 
passed in favour of the mortgagee in the 
terms of the mortgages. This decree was 
passed on 25th November 1926. On 28th 
January 1927 Sri Kishan Das, claiming 
to he a majoY, instituted a suit implead¬ 
ing Sat Narain, Lachmi Narain, his own 
brothers and his two nephews. In this 
suit he sought a declaration to the effect 
that he was not hound by the two mort¬ 
gage-deeds as they were unlawful, and that 
further he was not bound by the decree 
passed on the two mortgage-deeds, 
which should ho declared null and void 
and ineffectual so far as his rights 
were concerned. The suit was con¬ 
tested and by an order of the Court Jai 
Kishan Das and Radha Kishan, sons of 
Balkishan Das, who are still minors were 
made plaintiffs instead of defendants. On 
behalf of Sat Narain it was urged that 
the plaintiff should pay court-fees on tho 
sum of Rs. 5,100, the amount he had de¬ 
clared as the value for purposes of juris¬ 
diction. On all the pleadings some 12 
issuos were ultimately settled, the 9th 
being 

“What is the value of the suit for purposes of 
court-fee?" 

It is said that the parties produced 
their evidence and that ultimately t io 
mortgagee Sat Narain asked tho Cour 
to decide this ninth issue before dealing 
with the others. Accordingly the learned 
Subordinate Judgo examine, this w»uo 
and came to the conclusion, on the 
authorities, that although the suit was 
for a declaration it implied consequential 
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relief and that therefore the suit fell 
within the purview of S. 7 (iv) (c) of the 
Court-fees Act and directed the plaintiffs 
to pay the court-fees on the sum of 
Rs. 5,100 by 19th November 1927. This 
order was passed on 10th November 1927. 
On 19th November 1927 the learned 
counsel for the plaintiffs appeared, but as 
the plaintiffs had failed to pay the court- 
fee as directed and as their learned coun¬ 
sel stated that they were unable to make 
the payment, the plaint was rejected un¬ 
der 0. 7, R. 11, Civil P. C., with costs. 

Against this rejection of the plaint the 
plaintiffs have preferred this appeal and 
Mr. Bishan Narain has addressed us at 
great length in support of his contention. 
It is urged that two of the plaintiffs, who 
are still minors, were neither parties to 
the mortgago-deeds nor parties to the suit 
in which the decree was passed, that Sri 
Kishan Das was not properly represented 
in the suit and that therefore it should 


be held that he was not a party to that 
suit. It is not contended that Sri Kishan 
Das was not in any way represented 
during the former litigation, but while 
admitting that his mother had been pro¬ 
perly and legally appointed his guardian 
for the purposes of that suit, it was urged 
that she had been guilty of collusion, 
negligence and material irregularities 
which rendered her open to attack and 
that therefore it should be held that Sri 
Kishan Das had not really been a party to 
that case. He has relied in the main, in 
support of this contention, on the deci¬ 
sion of their Lordships of the Privy Coun¬ 
cil in Rashid-ud-Nisa v. Muhammad Is. 
mail Khan (1). A reference to that case 
however shows that their Lordships of 
the Judicial Committeo did not decide the 
matter which is now before us. There a 
guardian had been appointed to represent 

f ° r the P ur P° s es of the liti- 
!£»*"* Was then going on, and it was 
held that the particular guardian was not 
a competent person to be appointed a 
guardian m law an d that for that reason 
o minor had not been a party to the 
suit. In the present case it is perfectly 

h£dL hat the T ther ol Sri Kisl ^ ftn Dal 
Biff'S and legally “PPointed 

to Dd that ref0re u udoubted 1 y 9 vvas^a^arTy 

M U909f31 All. 572=36~j~~A~~ ma— o t 
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of his guardian alleging, if he so chose, 
fraud or any other matter that he was in 
a position to advance. But it seems to 
me perfectly clear that if he does at¬ 
tack the decree on those grounds and asks 
for a declaration that that decree for 
those reasons is not binding on him the 
setting aside of that decree is a natural 
result and would amount to consequen¬ 
tial relief. I do not think it necessary to 
discuss the other authorities cited by 
Mr. Bishan Narain inasmuch as the ques¬ 
tion now before us seems to me lo have 
been definitely settled, as far as this 
Court is concerned, by the decision in 
Hakim Rai v. Ishar Das Gorakh Rai (2), 
where it was distinctly held that the 
substance and not the language of the 
plaint is to be looked at when deciding 
whether a case falls within the ambit of 
S. 7 (iv) (c) of the Court-fees Act. That 
decision proceeded on Arunachalam Chetty 
v. Rangasawmy Pillai (3) and was fol¬ 
lowed in Bindraban v. Punjab National 
Bank Ltd, A. I. R. 1929 Lah. 463. In 
these circumstances it appears to me to 
he clear that an examination of the plaint 
in the present suit shows that it falls 
within the ambit of S. 7 (iv) (c), Court- 
fees Act and that the order of the learned 
Subordinate Judge directing (ho plaintiffs 
to make good the deficiency in the court- 
fees was a perfectly legal order. 

It was next urged by Mr. Bishan Narain 
that assuming this to be the case, tho 
plaint should have been returned to the 
plaintiffs in order to enable them to fix 
their owji value on the relief sought. This 
appears to have been ono of tho conten¬ 
tions urged in Hakim Rai v. Ishar Das 
Gorakh Rai (2) and for tho same reasons 
I would hold that in the present case the 
plaintiffs Sri Kishan Das having fixed the 
sum of Rs. 5,100 to all intents and pur¬ 
poses as the value of his right, title and 
interest in the joint family property cannot 
be allowed to vary that valuation now. 
Our attention has been drawn to Pura 
Mai v. Tulsi Ram (4) in winch tho ap¬ 
pellant was allowed to fix his own valu¬ 
ation on the relief sought. But the facts 
there were considerably different and I do 

not consider that that authority is to tho 
point. 


2 A £nh 631 1027 Lah ‘ 190=102 C. 4C: 
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T would therefore dismiss this appeal 
with costs. 

Johnstone. J. —I agree. 

R. M.'R.K. Appeal dismissed. 
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•Tai Lal. J. 

Mangal Singh and another — Appel¬ 
lants. 

v. 

Babu Singh and others —Respondents. 

Second Appeal No. 1S0G of 1930. Deci¬ 
ded on 17 1 1» March 1931, against decree 
of Dist. Judge. Ludhiana. D - 12-7-1930. 

* a) Hindu Law—-Father—Alienation-Neces¬ 
sity proved for Rs. 1.750 out of Rs. 2.000 
sale price — Sale is for necessity and cannot be 
set aside. 

Where a Hindu in the Punjab sells some of his 
ancestral land for a sum of R<. *2.000 and neces¬ 
sity has been proved for Rs. 1.750 the sale must 
be held to be for necessity and cannot be set 
aside. ' IP 134 C 21 

lb 1 Civil P. C. (1908), O. 41, R. 1— Counsel 
presenting appeal—Power of attorney without 
counsel's name but signed by counsel and ap¬ 
pellant—Defect rectified by counsel but after 
limitation for filing appeal—Appeal is filed 
within time—Limitation Act (1908), Art. 156. 

The counsel who presented the appeal had a 
power-of-attoruev from the appellant but, his 
name had not been entered in it. nor was it speci¬ 
fied in the heading for which of the parties the 
counsel appeared; the power-of-attorney how¬ 
ever was signed both by the counsel and the 
party for whom he appeared. There was there¬ 
fore no difficulty in finding from the power-of- 
attorney for whom the counsel was acting. The 
defect was pointed out to the counsel and was 
rectified but after the period for filing a ft* appeal 
had expired. 

Held: that there was merely an accidental 
omission in this case and there was no doubt as 
to the authorisation of the counsel and as to the 
party who authorized him to act on his behalf 
as these matters appeared on the face of the power- 
of-attorucy. Such an omission did not invali¬ 
date the acts of the counsel and the appeal must 
be deemed to have been properly filed on its first 
presentation. IP 135 C H 

S. L. Puri for M. L. Puri —for Appel¬ 
lants. 

G. L. Gulati —for Respondents. 

Judgment. — This appeal is by the 
vendee. Some ancestral land was sold to 
him for Rs. 2,000 by Mangal Singh whose 
minor son Babu Singh instituted a suit to 
set aside the sale on the ground that it 
was without consideration and necessity. 
The trial Court held that no necessity had 
been proved for Rs. 525. On appeal be¬ 
fore the District Judge it was found that 
necessity had been proved for Rs. 525 and 
this was conceded by the plaintiffs coun¬ 
sel, hut the learned District Judge held 
that necessity had not been pro\el for 


three items of Rs. 200, Rs. 50 and Rupees 
*00 respectively. A sum of Rs. 800 was 
left with the vendee to be applied to a 
previous mortgage debt due to him on the 
basis of a registered mortgage-deed, dated 
5th May 1923. The sale in question was 
effected on 16th August 1927. The learn¬ 
ed District Judge is of opinion that the 
vendor was a spendthrift and “perhaps” 
addicted to drink. Therefore it was for 
the vendee to prove the necessity for the 
previous mortgage deed in his favour. 
After discussing the items which formed 
the consideration of the previous mort- 
gage-deed, he held that the existence of 
the previous debts, which are recordel 
therein to have been satisfied, had not 
been proved. In the first instance I am 
unable to agree with tlie District Judge 
that the circumstances found by him to 
exist in this case shiftel the burden on 


the vendee fo prove necessity for the pre¬ 
vious mortgage deed. But apart from 
that the vendee did pro luce all the creli- 
tors an l their receipts and in the mort¬ 
gage-dee 1 the names of these men are men¬ 
tioned as the previous creditors of the 
vendor to whom the money borrowed on 
it was paid. The District Judge, in my) 
opinion, lias misapplied the law to this 
case in holding that the necessity for 
Rs. 800 had not been proved. If Rs. 800 
is added to Rs. 950 the amount for which 
necessity has been proved comes to 
Rs. 1,750 out of Rs. 2,000. Under these; 
circumstances the sale must lie held to lie 
for necessity and cannot he set aside. 

I must deal with a preliminary objec- 


ion raised by the respondent’s counsel 
hat the appeal had not been properly filed 
vithin time. It appears that the counsel 
vho presented the appeal had a power-of- 
ittorney from the appellant hut his name 
ml not been entered in it, nor was it 
specified in the heading for which of the 
>arties the counsel appeared; the power- 
)f-attorney however is signed both by the 
jounsel and the party for whom he ap¬ 
peared. There was therefore no difficulty 
n finding from the power-of-attorney for 
tvhoin the counsel was acting. The de¬ 
lect was pointed out to the counsel and 
k vas rectified but after the period for tiling 
m appeal had expired. Muhammad An 
Khan v. Sukkhu (l) was cited by counsel 
in support of the contention that the 
appeal under the circumstances must he 
rl earned to have been barred by time, not 


(1) 11913] 19 I. C. 674. 
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having been properly presente.l within 
limitation. The case cited by him seems 
to support the contention of the learned 
counsel hut with due respect I am unable 
to agree with the view taken therein. 
There was merely an accidental omission 
;in this case and there was no doubt as 
to the authorization of the counsel and 
as to the party who authorized him to act 
jon his behalf as these matters appeared on 
the face of the power-of-attorney. In my 
[opinion such an omission does not invali¬ 
date the acts of the counsel and the ap¬ 
peal must be deemed to have been pro- 
iperly filed on its first presentation. 

I accept this appeal and setting aside 
the decree of the District Judge dismiss 
the plaintiff's suit with costs throughout. 

B.v. n.K. Appeal allowed. 
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Broadway, Offg. C. J. and Bhide, J. 

Nihal ‘Chand and another —Defendants 
—Appellants. 


v. 

Dal Singh —Plaintiff—Respondent. 

First Appeal No. 219 of 1926, Decided 
«n 13th October 1931, against decree of 
Bub-Judge, 1st Class, Ferozepore, D/- 
28th October 1925. 

(a) Civil P. C. (1908), O. 41, R. 23—Failure 
of party to summon witnesses which to his 
counsel in appeal nppear lo be necessary is 
no ground for remanding case. 

Where a party lias a freo hand in the trial 
Court in the summoning of witnesses, his not 
having considered it necessary to go into tho 
witness-box himself or summon witnesses which 


appear to his couu.set in appeal to be necessary i 
no reason for giving him a further opportunit 
to produce evidence. (P 136 G 1 

(b) Contract Act (1872), Ss. 2 (d) and 62- 
buit for recovery of amount due on bah 
accounts against N brother of O. since decea 
sed, and S, widow of O —Accounts opened b 
® Allegation that after O's death N and j 
came into possession of O's estate and tha 
ft - d * on « mtoaccount books, acknowledge, 
their correctness, and undertook to pay in 
terest-N admitted allegation but pleade, 
want of consideration— N must prove want o 

cons,derat,on-Acceptance of N's signatur 

*nd undertaking to pay off amount discharge 
Gsestate from Hability and it is sufficien 
consideration Evidence Act (1872), S. 101. 

w,- :: l " A V, , br0therofr ' sinco deccns °d, and S 
widow of 0, for recovery of certain money beini 

the amount duo on Bal.i accounts the account 
*“*•? by 0 on tho allegation tha 

after G s death without issuo N and 5' came intr 
possession of O's estate as lioirs and that N hnc 

s doat! > gono into account books 
Acknowledged their correctness and struck hilnn 
«es undertaking at tho same time to p Lto csT 
J/ admitted that ho had signed tho SckuowkTg 


ments in tlie account books alleged but pleaded 
want of consideration far is l»c was concerned. 

Held', that the onus of proving that there was 
no consideration rested oa N. 

Held further, that D had a claim against G's 
estate which was under the control of X and S 
and tho accepting of N's signature and under¬ 
taking to pay off the amount due on tin* accounts 
discharged the estate of O from liability, and 
that it wn< a sufficient consideration. IP 130 C 1] 

xY. C. Pundit and M. C\ Sud —for Ap¬ 
pellants. 

Badri Dus and Ajit Purshad —for Res¬ 
pondent. 

Broadway, Offg. C. J.— This appeal 
has arisen out of a suit brought by one 
Dal Singh, a Jat of Singhewala in the 
Ferozepore District, against Nihal Chand, 
son of Daulat Ram, a Bhabra, and Mt. 
Saraan, widow of Gopi Mai, for the re¬ 
covery of Rs. 17,392-9-3 being the princi 
pal and interest due on bahi accounts, the 
accounts having been start el by Gopi Mai, 
the deceased brother of Nihal Chand and 
husband of Mt. Saman. It is allege 1 that] 
after the death of Gopi Mai without' 
issue Nihal Chand and Mt. Saman came 
into possession of Gopi Mai’s estate as his 
heirs and that Nihal Chand had himself 
on two separate occasions after the death 
of Gopi Mai gone into Gopi Mai’s ac¬ 
counts, acknowledged their correctness 
and struck balances undertaking at the 
same time to pay interest. Nihal Chand, 
while admitting his relationship and the 
fact that lie had signed the acknowledg¬ 
ments in tho account books, as alleged, 
pleaded: (l) want of jurisdiction in the 
Ferozepore Courts, (2) want of considera¬ 
tion and further denied that he had under¬ 
taken to pay the interest* 

As a result of the statement made by 
the plaintiff the suit against Mt. Saman 
was withdrawn or dismissed and the case 
proceeded against Nihal Chand who stoutly 
contested it. In tho end tho learned 
Subordinate Judge decreed tho plaintiff's 
claim in full with costs. It is against 
this decree that Nihal Chand has pre¬ 
ferred this appeal through Mr. Nanak 
Chand Pandit who has taken us through 
the record. 

On the question of jurisdiction Mr. 
Badn Das for the respondent drew atten¬ 
tion to S. 21, Civil P. C., and pointed out 
tlmt, even assuming that the Courts at 
Ferozepore had no jurisdiction to try the 
case, it had not been shown that any 
failure of justice had occurred in conse¬ 
quence of the trial in that district. On 
being asked to explain in what way there 
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had been any failure of justice Mr. Pandit 
'vas unable to say more than that the 
case had not been properly inquired into. 
Now a reference to the record shows that 
all the witnesses that the defendant-ap¬ 
pellant sought to produce were produced 
and examined. The trial Court obviously 
allowed the appellant every latitude and 
it was only when the defendant and his 
counsel had completed the defendant’s 
case that a statement was recorded to the 
effect that the defendant’s case was closed. 
In these circumstances it seems to me 
clear that there has been no failure of 
justice in consequence of the trial having 
been held at Ferozepore. Further on the 
record itself it seems to me that the 
Ferozepore Courts had jurisdiction. Gopi 
Mai undoubtedly lived in the same village 
as the plaintiff. The defendant Nihal 
Chand owned property in that village and 
as the heir to Gopi Mai will succeed to 
the property which is situated in that 
village. The Dabwali Mandi, where they 
carried on business is only about three or 
four miles away, and I see no reason to 
doubt the statements of the w itnesses led 
by the plaintiff-respondent who say that 
Nihal Chand has a residence both in the 
village of Singhewala and Dabwali Mandi. 

Mr. Pandit then urged that certain 
witnesses who might have been examined 
were not examined and asked for a remand 
for their examination. At this stage this 
prayer cannot bo granted. The defendant 
Nihal Chand had a free hand in the sum¬ 
moning of witnesses and his not haying 
considered it necessary either to go into 
the witness-box himself or summon wit¬ 
nesses, which appear to Mr. Pandit to be 
necessary is no reason for giving him a 
further opportunity to produce evidence. 

It was next urged that there was 
no consideration so far as Nihal Chand 
was concerned. There can be no doubt 
that tho onus of proving that there was 
no consideration rested on the defendant- 
appellant, and it is clear that ho has 
tailed to discharge that onus. Tho plain¬ 
tiff had a claim against Gopi Mai's estate 
which apparently was under the control 
of Nihal Chand and Mt. Saman. By 
accepting Nihal Chand’s signature and 
undertaking to pay off the amount due 
on the accounts, tho estate of Gopi Mai 
was discharged from liability which was 
doubtless the reason why his widow’s 
name was struck off the list of defendants 
as soon as Nihal Chand, appellant, had 


admitted having struck the balances, 
finally, it was urged that Nihal Chand 
was not liable to pay interest. Here 
again the entries which were admittedly 
made by Nihal Chand contained an under¬ 
taking to pay the interest, the interest 
then being twelve annas instead of rupee 
one per cent. 

In my judgment the appeal fails and I 
would therefore dismiss it with costs. 

Bhide, J.—I agree. 

P.N./R.K. Appeal dismissed. 
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Jai Lal akd Agha Haidar, JJ. 

Bam Narain-Bvdh Singh —Plaintiffs— 
Appellants. 

v. 

Gwalior Liylit Railway , Givalior - De- 
r endant—Respondent. 

Second Appeal No. 1556 of 1930, Deci- 
led on 6 th March 1931, against decree of 
Dist. Judge, Ambala, D/- 7th July 1930. 

(a) Civil P. C. (1908), O. 41. R.1-Appellant 
lot filing part of previous judgment but only 
:opy of final judgment—Appeal is properly 
^resented. 

Where the appellant does not file part of a 
udgment previously delivered, but only tho copy 
>f the final judgment with the memorandum of 
ippeal, the appeal is properly presented: A.I.R 
929 Lah. 481, Foil. IP 137 0 21 

(b) Civil P. C. (1908), S. 86—Suit against 
jwalior Light Railway is not against Sove¬ 
reign Prince or Ruling Chief. 

A suit against the Gwalior Light Railway 
>wned and managed by the Gwalior Durbar can- 
lot be said to be a suit against any Sovereign 
Prince or Ruling Chief and S. 8G has ro applica¬ 
tion to such a suit. v M Ig. 1 ? 70 ® 

(c) Railway* Act (1890), S. 72-Risknote 
U executed by plaintiff lo*t in course of suit 
-It should be eliminated from consideration 
and plaintiff need not prove wilful neglect 

an part of Railway Company. 

Whore in n suit for damages against the Rail¬ 
way Company the Risk-note H alleged to have 
been executed by the plaintiff is lost during the 
course of the suit, it should be eliminated from 
consideration and it is not necessary for he 
plaintiff to prove wilful neglect on the part of the 
defendant and the case must be decided under 
the ordinary law. [1 138 O 1, U 

Amin Chand— for Appellants. 

C H. Carden Noad—ior Respondent. 

Agha Haidar, J.-On 3 rd March 

1923, certain persons sent a consignment 
of 340 tins of ghee from Bhind Railway 
Station, within the territories of the Na¬ 
tive State of Gwalior, to Ambala Hallway 
Station. According to the usual practice- 
in such cases, the consignor was also the 
consignee. The consignors transferred 
their interest in the consignment to the 
present plaintiffs and when the latter 
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sought to take delivery of the goods at 
the Ambala Railway Station, it was 
found that out of the total consignment, 

i!___ • • . mi. . i . • /v 


w 

forty tins were missing. The plaintiffs 
obtained delivery of the remaining tins 
but made an endorsement on the delivery 
book that the consignment was short by 
40 tins. 

On 27fch January 1926, the plaintiffs, 
as the assignees of the original consignees 
brought the present suit against ‘The 
Gwalior Light Railway through the Agent 
Gwalior Light Railway, Gwalior,” in the 
Court of the Subordinate Judge, Third 
Class, Ambala, claiming compensation for 
the loss of 40 tins and assessing it at 
Rs. 1,500-5.0. The details of the amount 
claimed are as under: 


Price of tho ghee 
Price of empty tins 
Interest at the rate of eight 
annas per cent per mensem 

Total 


Rs. a. 
1,405 0 
25 0 


P- 

0 

0 


•M 




70 0 0 
1,500 0 0 


The written statement is an important 
document for more reasons than one. It 
is headed as written statement of the 
defendant Gwalior Light Railway." After 
giving the number and title of the suit, it 
S„ The defendant Railway 

sinn! aS /° llow I s - , Aftt * ^e usual admis- 
“ d ““ ? of fc he various paragraphs 

d e fen® » fc ; ^ hree a dditional points of 
defence are taken and at the foot of the 

document the signatures of the "Adminis- 

Officer, Gwalior Light Railway” 

nil i Ifc ?, ay be noted here fchafc no 

al! taken that the suit against the 

L T ght Railwft y was not main- 
» • Ifc may therefore be taken that 

Railw a v^V n,Stratl ?? fficer ’ Gwalior ^ght 
Mon for ; epresented the concern in ques- 

Xfi. purposes 01 tho 

of Ihe “ D06rn8d . wilh the content, 
is u!2 f l d|!tne f ,n the cas ®. but it 

that ‘ he Subordinate 

20th November 1926'"ft, “’ e ,*?* °" 

M30 d mI wh °. ™ 4th February 
extent of & -*• *• S 

costs against the defe„ d L„ t P, ° P ° rtio "“ l o 

re 

Ambala, and among other points, raitS 


the plea that the railway was protected, 
by S. 86, Civil P. C., and that no suit 
could bo maintained against it. The lear¬ 
ned Judge of the lower appellate Court 
held that S. 86 did not afford any protec¬ 
tion to the Gwalior Light Railway, that, 
in any event, it had waived its privilege, 
and that, as the consignment was booked 
under Risk-note H,” the plaintiffs could 
not succeed unless they made out •. case 
of wilful neglect on the part of the defen¬ 
dant. He accordingly without arriving 
at the amount of the compensation to 
which the plaintiffs would be entitled, 
dismissed the suit. The plaintiffs have 
come up to this Court in second appeal. 

When the learned counsel for the ap-; 
pellants was about to open his case, Mr.j 
Noad on behalf of the respondent, raised] 
a preliminary objection that inasmuch as! 
the order passed by the Subordinate Judge) 
on 11th February 1928, was part of the 
judgment finally delivered on 4th FebruJ 
ary 1930, and as the appellants in this 
Court filed a copy of the final judgment; 
dated 4th February, 1930 onlv the appeal! 
was not properly presented, in that the 1 
necessary documents were not filed alongj 
with the memorandum of appeal. He' 
urged that the appeal was therefore liable' 
to be dismissed. In view of the reasoning! 
underlying the Full Bench decision re- ! 
ported as Saban v. Shahabal (l) and the 1 
principle enunciated therein, there is no 1 . 
force whatsoever in this preliminary oh- 1 
jection and I would overrule ifc. 

Mr. Noad once again raised tho plea of 
jurisdiction in view of certain objections 

wu» Ch *T had be u en filecl in the fcrial Court on 
20 h November 1926, and urged that tho 

Courts in British India had no jurisdic¬ 
tion to try the case as the Gwalior Light 
Railway was owned and managed by tho 
Gwalior Durbar. This objection, apart 
from its utter futility is a highly disin 

wSn sT/ ^ Vi6 - V ° f thG fact fchat tho 
nli! statement in the present suit ap¬ 
peared over the signatures of tho officer 

of Idlerw„ P , Parei ? tIy mana 8 in 8 the affairs 
of the Gwalior Light Railway and who 

very properly put himself forward as tho 

piop 01 Person to safeguard the interests 

S 86° Civii n p n p railWay - Furt bennore, 

• 6, CM P. C., on whioh counsel for 

hi£ r9lied> haS no a PPHoation 
ft he h L Tu Str ° tch of reason *ug, could 

»fc_bem^uedCa^ wa3 

(1) \ \ R - 1M9 Lab. 181=115 

Lab. 587 (F.B.). * U ‘ l53 ~ 10 ' 
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Sovereign Prince or Ruling Chief. It was 
a suit against a particular business con¬ 
cern represented in the original written 
statement. There is no force, therefore, 
in this plea. 

It is concede! that, if the goods had 
been consigned under Risk-note “H" and 
the said note was properly executed by 
the predecessor-in-title of the plaintiffs or 
some one on their behalf, the position of 
the plaintiffs would he a difficult one in 
that they would have to prove affirma¬ 
tively that the defendant was guilty of 
wilful neglect. Mr. Noad argued that, as 
there was a finding of fact arrived at by 
tlie Court below on the question of the 
execution of the Risk-note, the plaintiffs 
could only succeed by proving wilful neg¬ 
lect on the part of the defendant and that 
as the lower appellate Court has found 
against them on this last question, their 
suit ought to be dismissed. The judg¬ 
ment of the lower appellate Court is con¬ 
fused and unsatisfactory to a degree. A 
certain document purporting to be a Risk- 
note H’ was filed along with the written 
statement and while it was sent in con¬ 
nexion with a commission to the Gwalior 
State, it disappeared, and in spite of de¬ 
partmental inquiry, no trace of it could be 
found. The learned Judge has recorded 
his finding on the question of the execu¬ 
tion of the Risk-note H' in the following 
words: 

“The witness from Bhind station naturally is 
not in a position to throw any light on who 
executed the risk-note and what were his creden¬ 
tials. The matter, in my opinion, is not how¬ 
ever of great importance, since if it be held that 
the risk-note was executed, the railway is cer- 
tainlv protected by it. It is most unfortunate 
that the risk-note has . been lost, but I think 
that bevond doubt it was executed and that this 
consignment was sent under it, though it has 
since been lost.” 

The learned Judge does not specify as 
to who executed the Risk-note H and 
whether he was the duly authorized 
agent of the predecessor-in-title of the 
present plaintiffs whose signature would 
be binding upon his principals and ulti¬ 
mately upon the present plaintiffs. Such 
a finding is wholly inadequate and cannot 
he used against the plaintiffs in order to 
defeat their claim. The alleged Risk-note 
“II” was sent along with a commission to 
the Gwalior State and* it vanished there. 
This being so the alleged Risk-note H 
which was physically disappeared may bo 
eliminated from consideration In this 
‘view the question of the plaintiffs liabi- 


establish the defendant’s wilful; 
neglect does not arise and the plaintiffs’) 
case against the defendant must succeed 
under the ordinary law and the decree of 
the lower appellate Court must be re¬ 
versed. 

The lower appellate Court has not 
determined the question of the amount of 
compensation due to the plaintifTs for the 
loss of 40 tins of ghee. I would there¬ 
fore accept the appeal and, setting aside 
the decree of the District Judge, remand 
the case under O. 41, R. 23, Civil P. C., 
to the Court below for the determination 
of the actual amount of the loss incurred 
by the plaintiff and for the disposal of 
the suit in accordance with law. The 
plaintiffs-appellants are entitled to the 
refund of the court-fee paid by them on 
the memorandum of appeal in this Court. 
Costs here and hereafter will abide the 
event. 

Jai Lai, J.— I agree. 

R.M. R.K. Case remanded. 
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Currie, J. 

Karam Singh — Plaintiff Appellant. 

v. 

Sardar Singh and others — Defendants 
-Respondents. 

Second Appeal No. 1050 of 1930, Deci- 
ed on 6th May 1931, against decree of 
)ist. Judge, Jhelura, D/- 1st May 1930. 
(a) Civil P. C. (1908), O. 23, R. 1 (3)-Sub- 
*ct-matter—Test of, if same in both suits. 

The real test for determining whether a suit is 
nrred under O. *23, R. 1 is whether the cause of 
ction or transaction on which the two suits are 
ased, is the same, and not whether the transne- 
on is sought to be established in different modes 
r by diflerent means and the word “subject-mat- 
>r” includes the series of acts or transactions nl- 
>ged to exist giving rise to tho relief claimed: 
Jase law referred) 

The plaintiff withdrew his first suit by reques- 
ne the Court that his suit might be filed for the 
ime being, the exact words used by him being 
ilhal dakhil daftar ho. 

Held: that a fr^li suit for the same subject 
natter was not maintainable as no Permission to 
ring a fresh suit was sought b> the plaintitt 
il.en withdrawing the first suit and »» pennw- 
ion was expressly or even 

h (b)°Sl P. c. (1908). 0. 23 R. « (3)-Suit. 

/ought before and after the■ * 

he Registrar do not relate to the *an ^ 

sr assn^Js 
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and therefore tlielattcrsuit is maintainable 
though the first suit was withdrawn without 
permission to bring a fresh suit. IP 140 C ll 

Mehr Chand Malta jo n —for Appellant- 

-lwiar Xath Chona —for Respondents. 

Judgment. — The facts may be briefly 
stated. One Budh Singh died in Novem¬ 
ber 1927. A dispute arose between his 
collaterals and his daughter's son who put 
forward a will. A deed of compromise was 
drawn up on 10th February 1928. This 
was presented before the Sub-Registrar on 
loth February 1928. He referred it to the 
Registrar but no final order was passed for 
some time. On 1st June 1928, the plain- 
tifi tiled a suit under S. 77, Registration 
Act, though at that time registration had 
not yet been refused. An objection was 
raised by the defendants to the effect that 
the suit was premature and could not lie 
maintained. An issue was framed on 11th 
July 1928, and eventually, on 31st Octo¬ 
ber 1928, the plaintiff presented a peti¬ 
tion withdrawing his suit and stating that 
lie would sue again if necessary. In his 
statement recorded by the Court he re¬ 
quested that his suit might be filed for 
the time being, the exact words being 
jilhal tlakhil daftar ha whereon the 
Court recorded an order filing it the exact 
order being hasab ban an muddai mi si 

™&?’ rho ‘e Event . uall >' 011 19th March 
1J29, the Sub-Registrar refused registra¬ 
tion on the ground of the absence of the 
other party. An appeal was preferred 

i? 9 ?i2S is8etl b >' fchc Registrar on 
27th May 1929, on the ground that the 

document had not been presented properly 
stamped within four months. 

On 28th May 1929, the present suit 
was instituted. A preliminary objection 
was raised to the effect that the suit was 
not maintainable as permission to bring 
ft fresh suit had not been obtained when 
fnrV « 8t SUlfc was withdrawn and there. 
foreU.epresen suit was barred under 

‘ j , i' contention was 

dIfel U l?!l b i 16 tnal Court in an order 
dated 1.3th January 1930, and eventuallv 

nkintfff "T (le - ldetl in fftvour of the 
plaintiff and registration ordered by the 

judgment dated 31st January 1930 On 

appeal the learned District Judge whMo 

concunmg with the decision of the trial 

Oourt on merits differed on the prelimi 


seel. Against this order a second appeal 
has been lodged. 

For the appellant Mr. Malvajan con¬ 
tends that O. 23, R. 1 (3) does not apply. 
The relevant portion of that rule is wor¬ 
ded as follows: 

“Where the plaintiff withdraws from a suit . ... 
. . . without the permission referred to sub-R. (2), 

.lie shall be precluded from instituting auv 

fresh suit in respect of such subject-matter.” 

Admittedly in the present case no per¬ 
mission to bring a fresh suit was sought 
by the plaint iff when withdrawing his 
first suit and no permission was expressly 
granted by the Court. Mr. Mahajan has 
contended that even if the permission was 
not expressly granted it might he held to 
have been impliedly granted but I can see 
no ground for accepting^hat proposition 
in the present case. 

It lias been contended that the subject- 
matter of the two suits is not the same. 

Subject-matter*’ has not been defined in 
the Civil Procedure Code, but its meaning 
has been discussed in certain cases. In 
PindiUapalli Shiga lieddi v. Yeddula 
Subba lieddi (1), at p. 996, the learned 
Chief Justice remarked: 

“Without attempting an exhaustive definition 
of all that may included in the term ‘subject- 
matter* we are of opinion that where, as in the 
present case, the cause of action and the relief 
claimed in the second suit are not the same as the 
cause of action and the relief claimed in the first 
suit, the second suit cannot he considered to have 
been brought in respect of the same ‘subject-mat- 
ter as the first suit. 

Another definition, which is perhaps 
more comprehensive, is to bo found in 
Rakhmabai v. Maliadco (2). That was a 
suit in which the plaintiff had withdrawn 
a previous suit for ejectment brought by 
him as he found there was no sufficient 
notice to quit. Ho subsequently brought 
another suit after having given formal 
notice to quit. The learned Chief Jus¬ 
tice remarked: 

"We nro of opinion that "subject-matter ” 
means, to use the words of 0. 1, R. l, *tho sories 

of acts or trnnsactmns alleged to exist giving rise 
to the relief claimed.' Obviously the first series of 
acts or transactions which formed tho basis of the 
hrst smt was incomplete, or tho plaintiff would 
lm\e been ablo to prosecuto his suit to decree 1 1 

nuff % 0 , nipl ° tc b 1 ocn, ! se therc "ns no notice to 
comni , T 'll 1socon( ] 1 sor, o s or nets or transactions is 
complote because tho notice to quit has boon given 

and therefore the two suits nro not in respect of 
tho snmo subject-matter. peci 01 

In /i^T anaswan V Udayan v. Man. 
i iar (3) it was held that the ve al test for 

(2) imJS 2 r ad ’ *!f= 36 L C ' 

q V , 8 i 42 Bom - 155=481. C. 752. 

[3) A. I. R. 1929 Mad. 798=129 I. C. 1 
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Idetermining whether a suit is barred under 
jO. 23, R. 1 , is whether the cause of action 
or transaction on which the two suits are 
based, is the same, and not whether the 
transaction is sought to he established 
in different modes or by different means. 
Two other decisions cited by Mr. Maha- 
jan, viz, Ram Mai v. Upendra Dutt (4), 
Rangacharya v. Guru Reoti Raman 
Acliarya (6) are not directly in point. 

For the respondents Mr. Chona relied 
principally on Jita Singh v. llari Singh 
(6). lie argued that the subject-matter of 
each of the two suits and the relief sought 
was the same. The subject-matter, ac¬ 
cording to him was the deed of compro¬ 
mise and the reljff sought was its com¬ 
pulsory registration. No doubt the par¬ 
ties in both suits are the same and the 
relief sought is the same, viz., thecompul- 
sorv registration of the deed of compro¬ 
mise, but as was held in Rakhmabai 
Piraji Supkal v. Mali a (ho Narayan 
Biindre (2) and Pandillapalli Singa 
Reddi v. Yeddula Subba Reddi (1) al¬ 
lready referred to, subject-matter includes 
the series of acts or transactions alleged 
to exist giving rise to the relief claimed. 
Now, no suit could bo brought under S .it, 
Registration Act, until the remedies open 
to the plaintiff under that Act have been 
exhausted, that is to say, until the Regis¬ 
trar clearly rejected the appeal against 
the order of the Sub-Registrar refusing to 
register the document: see llarkishen 
Singh v. Sarmukh Singh (7) in which it 
was held that a suit was not competent 
under S. 77, Registration Act, where the 
Sub-Registrar's refusal to admit to regis¬ 
tration has not been appealed against to 
the Registrar. 

I therefore hold that the suit is not 
I barre l owing to the failure of the plain- 
Itiff to obtain the permission of the Urtirt 
to bring a fresh suit and to withdraw the 
previous suit. The rulings cited by Mr. 
Chona, Daijnoth Pandev. Balkan Pande 
'(8) and Kamta Singh v. Bliagwan DasW) 
lay down that a Court should exercise its 
discretion before granting permission. 
They are not in point, as I have held that 

( 4 ) A. I. R. 1928 Lah. 710=110 I. C. 818. 

(5 A. I. R. 1928 All. 699=114 1. C. <34. 

(6) L191G1 97 P. R. 1916=37 I. C. 128. 

(7) 119171 102 P. R. 1917=43 I. C. 294. 

(8) A.l. R. 1927 All. 522=103 I. 0. 232-49 

(0) A* 1 }. R 9 1928 All. 98=10G I. C. 431=50 
All. 199. 


no permission to bring a new suit was 
necessary in the present case. 

No other point lias been argued before 
me. I therefore accept the appeal and res¬ 
tore the decree of the trial Court. Ap¬ 
pellants will get their costs in all Courts. 

K.N. R.K. Appeal allowed . 
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Broadway, Offo. C. J. and Bhide, T. 
Kh ash iravi —P1 a i n t i ff —A ppel la n t. 

v. 

Nand Lai and others Defendants 
Respondents. 

Appeal No. 2473 of 1926, Decided on 
14th October 1931, from decree of Dist. 
Judge, Gurdaspur, D/- 7th July 1926. 

Custom (Punjab)—Alienation—Nearest re¬ 
versioner minor—Failure of remoter rever¬ 
sioners to sue — Suit for declaration that 
alienation is not binding by remoter rever¬ 
sioner who was minor at the time of aliena¬ 
tion is not barred — Hindu Law, Reversioner. 

Where, in case of an alienation of ancestral 
property, the nearest reversioner is minor and the 
other remoter reversioners have precluded them¬ 
selves from suing by their failure to take actiott 
within the statutory period and there is no evi¬ 
dence of anv express consent given by them in 
good faith, a suit by a remoter reversioner, who 
was minor at the time of alienation, for * de¬ 
claration that the alienation should not 
his reversionary rights is maintainable afterthe 
period of limitation has expired: A. l. «• *; 
Lah. 24 and 10 I. C. 725, Disl. [P 141 0 U 

M. L. Puri —for Appellant. _ 

Faqir Chand and Mohammad Amin 

for Respondents. 

Bhide, J— The pedigree-table of the 
parties concerned in this case is o - 

l0 "' S: DEVI DATTA 

Diwan Chand 


Amin SobhaRam Puran Chand NandLat, 
Chand I * | 

Khushi Ram, Plaintiff. Mangta (minor). 

The suit which has given rise to this 
anneal was instituted by Khushi Ram 
who prayed for a declaration that certain 

alienations of ancestral land mad b3 j , d 
uncle Nand Lai in the year 1917 ^houia 
not affect his reversionary r'ght • 
”„t“v“nst, luted on 2nd November 924 

f U ‘ over six years after the dates of the 
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decision on appeal. Khushi Ram has now 
preferred a second appeal to this Court. 

The learned District Judge has given no 
clear finding on the question of limita¬ 
tion. He considered that the fact that 
Nand Lai’s three brothers (including 
Sobha Ram, father of the plaintiff Khushi 
Ram) took no action within the period of 
limitation showed their implied consent 
and in fact that Mangta, a son of the 
alienor, was living was a bar to Khushi 
Ram's suit. In view of the fact that the 
alienor’s three brothers had taken no ac¬ 
tion within the statutory period, he 
thought that a son of one of them should 
not now be permitted to take advantage 
of his minority and he given a declaration. 
In support of this view he relied on cer¬ 
tain remarks in Dad v. La! (1) and Bliana 
Bam v. Haki?n Singh (2). 

The learned counsel for the appellant 
has urged that the view of the learned 
District Judge, that the consent of the 
nearer reversioners binds the remoter re¬ 
versioner in such cases, or that the pre¬ 
sence of the minor son of the alienor is a 
bar to the plaintiff’s suit, is not sound. 

The contention is supported by the rule 
of custom as stated in para. 67 of Ratti- 
gan’s Digest of Customary Law which is 
as follows: 


was supported by a finding that the 
alienation was for necessity. 

It was urged by the learned counsel for 
the respondent that the suit was at any 
rate liable to be dismissed as speculative. 
The learned District Judge has however 
givon no finding on this point. It was 
also pointed out on behalf of the appel¬ 
lant that according to S. 7, Punjab Act 
1 of 1920, a suit for possession by a rever¬ 
sioner is liable to bo dismissed unless a 
declaratory suit is first brought within 
the prescribed period and further that a 
decree in such a suit enures for the benefit 
of all the reversioners who are entitled to 
challenge the alienations: vide S. 8, Pun¬ 
jab Act 1 of 1920. 

In my opinion the decision of the 
learned District Judge cannot bo upheld 
on the grounds on which it proceeds. I 
would therefore accept this appeal, and 
setting itasideremand the case to him for 
redecision. Costs will follow final decision. 

Broadway, Offg. C. J.— I agree. 

H.M./r.K. Appeal allowed. 
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Jai Lal and Abdul Qadik, J,T. 

Basakhi Mal— Defendant — Appellant. 

v. 


“The proper person to object to an alionation 
is the nearest reversionary heir. But when he 
happens to be a minor, or it is shown that he is 

in cotlusion with the ali°nor, or that ho has re¬ 
fused without sufficient cause to institute pro¬ 
ceedings, or has precluded himself by his own act 
or conduct from suing, or has concurred in the 
alienation or the act alleged to bo wrongful, the 

action. r,C,V ° rSl0n0r ' 3 Cntitled to ‘be 

In the present instance the nearest re¬ 
versioner is a minor and the other nearer 
reversioners have precluded themselves 

i-om suing by their failure to take ac¬ 
tion within the statutory period. There 

rt iven hv 1 ?! 6006 • ° f a w oxpresG consent 

Thorp Y th0n ? m , 800:1 faith in case, 
bore seems to be thus no good reason 

ho’nnf 16 I - 7 ntl Tf Suit Bhoul(1 be to 
v Lal m Tm' Tlie remarks in Dad 

P a f nd B , hana Ram v. Hakim 

5 f [2) ' referred to by the learned Dis- 
tiict Judge, seem to be in the nature of 
obiter dicta. The decision in the former 

Umt the T 1 prin *jl ,aI, y the finding 

6 on in VI C0llusiv0 while the deci 

ion_mg/ m, ta B am Y . Hakim Singh (2) 

(1) ^TlLT026T^hr24=82X07020=5 Lab. 

(2) [1911] 10 I. 0. 725. 


- - —* d 

Defendants—Respondents. 


Second Appeal No. 2703 of 1927, Deci- 
ded on 20th April 1931, against decree 
oi Addl.Dist. Judge, Ferozepore, D/- 11th 
August 1927. 

Hindu Law Widow — Maintenance — An¬ 
cestral house mortgaged by tons of deceased 
Alienation not for family necessity—Wi¬ 
dow of deceased has right of residence—No 
charge of maintenance by decree or agree- 

meiu of maintenance cannot prevail 

against mortgagee. 

A Hindu loft a widow and two sons bohiud 
lnm a. tor his death. The sons mortgaged the 
house, uot for any family purposes but for car¬ 
rying on speculation. Tho mortgagees got pos- 
sessmn of the house and the widow !E d P fo t 

wi,W 1° a" 1 * . mal " tonanco in ‘bo house. The 

STcmn d “ 0t r d , e “ Uy n8reomont nor bad she 
,u ber favour making her right of 

S a tw a - Cha /i gC 0a th ° houso Property. 

widow J i, n d mt • m w th 1 ab - ovo ciroi, mstances tho 
d° w had a right of rosuionca in tho houso tho 

no°S? n to D m • b °i n8 f ° r fa “ ily purposes but had 
on « f k ‘ maintenance there being no clmrco 

sion b r h .? US0 and tho bouse being in the £2- 
sion of the mortgagees: A. I. It. 1927 Lalu 21B, 

Ajit Parshad and Hem Baj MaMjaii— 
for Appellant. 1 

CW and J. L. Kapur for 
Badti Das for Respondents. 
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Judgment. — This appeal is by the 
defendant against whom a suit brought 
by the respondent Ml. Santo for a de¬ 
claration that she has a right of residence 
and maintenance in the house in dispute 
has been decreed. It has been found that 
the house was acquired by the father-in- 
law of Mt. Santo, on whose death it 
descended to Rulia Ram, her husband. 
Rulia Ram died and his two sons by Mt. 
Santo inherited the house and afterwards 
the whole family resided in it. The par¬ 
ties are Brahmins and live on birt, but 
it seems that on the death of Rulia Ram 
his sons started some speculative business 
in cotton, etc., at Kasur, incurred heavy 
losses in such business, and in order to 
meet their liabilities they mortgaged the 
house in dispute to the appellant Basakhi 
Mal for Rs. 6,000. There was a condi¬ 
tion in the mortgage-deed that if default 
be made in the payment of the amount, 
the mortgagee shall ho entitled to posses¬ 
sion of the property mortgaged; conse¬ 
quently, alleging that a default had been 
made, Basakhi Mal obtained a decree for 
possession of the house. Thereupon the 
present suit was instituted by Mt. Santo. 
It was dismissed by the trial Court but 
has been decreed by the Additional Dis¬ 
trict Judge who has found that the house 
being ancestral the plaintiff was entitled 
to a right of residence therein and main¬ 
tenance therefrom and that the debts in¬ 
curred by her sons were not incurred foi 
anv family necessity and therefore the 
plaintiff was entitled to enforce her rights 
against the mortgagee. Consequently Basa¬ 
khi Mal has presented this appeal. 

Now a clear distinction must he ob¬ 
served between the right of residence and 
the right of maintenance in this case. 
The house being ancestral Mt. Santo was 
entitled to a right of residence in it. 
which could he defeated only by an alien¬ 
ation of the property for some fann y 
necessity. This proposition is well-estab¬ 
lished as will appear from Mayne at 
i) 668 Beli Bam v. Prcm Knar (l), and 
Mullaatp. 580. From what has been 
stated above it is obvious that tho mort- 
*<a"e in question, according to the findings 
of “the learned District Judge, was not for 
any family necessity and therefore the 
plaintiff’s right was enforceable against 
1 he alienee. It may he mentioned that 
according to the judgment of the lower 
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appellate Court this is the only house 
owned by the family. 

With regard to maintenance, it is not 
the allegation of the plaintiff that her 
right was made a charge on this property, 
either by a decree or by an agreement. 
That being so it cannot he enforced only 
if the transfer was made with the inten¬ 
tion of defeating the widow's right and; 
the purchaser had notice of such intention. 
In the present case it has been foundl 
that the transfer was for consideration 
and though it is possible to infer from 
the findings of the learned District Judge 
that the mortgagee had notice of the 
widow’s light of maintenance, still as the 
right had not been made a charge upon 
the house it cannot prevail against the 
present mortgagee. 

The result is that the appeal must he 
accepted and the decree of the District 
Judge set aside. The suit must he dis¬ 
missed so far as the claim of tho plaintiff 
to he maintained out of the income of 
house in dispute is concerned. She is 
however entitled to a right of residence 
in it and to that extent her suit must suc¬ 
ceed. There lias however been no inquiry 
in the Courts below and consequently 
there is no material on the record from 
which the question of the extent of the 
widow's needs, with reference to the ac¬ 
commodation in the house could lie deter¬ 
mined. The case will have to go hack to 
the learned District Judge under O. 41, 
R. 25. for an inquiry as to the accommo¬ 
dation actually needed by the widow for 
her residence in the house. In deciding 
the question the District Judge will hear 
in mind the status of the family and tho 
requirements of the widow and will deter¬ 
mine whether the whole of the house or 
only a portion thereof will be sufficient 
for her residence. A plan will he pre¬ 
pared, if not already on the record. It 
will he open to the District Judge to have 
the inquiry made through tho trial Court- 
Return will he made within three months 
and the parties will have the usual ten 

days for objections. 

U.V./R.K. Case remanded. 


'] ) A. I. R. 1927 Lah. 218=100 I. C. 504 
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Broadway, Offg. C. J. and Bhidk. J. 

Anant Ram and others —Plaintiffs— 
Appellants. 


v. 

Kishore Chand and others —Defendants 
—Respondents. 


Second Appeal No. 2783 of 1926, Deci¬ 
ded on 14th October 1931. from decree of 
Dist. Judge, Ferozepore. D/- 30th July 
1926. 

(a) Cosharer — Adverse possession— Mere 
nonparticipation in profits by one and ex¬ 
clusive possession by other do not establish 
adverse possession—Adverse Possession. 

In the case of co-owoers, in the absence of an 
open assertion- of a hostile title by one to the 
knowledge of the others, there can be no ouster 
and that nonparticipation in the profits bv one 
and exclusive occupation by the other do uot esta¬ 
blish adverse possession : .4. /. U. 1031 Lah. 839, 
Foil. * (P 143 C 2] 

(b) Cos barer Adverse possession —Asser¬ 
tion of hostile title when sufficient explained. 

An assertion made by one of the cosharers who 
are in actual possession, as a witness in certaiu 
civil proceedings to which all the other cosharers 
are not parties cannot be regarded as assertion of 
hostile title on the part of all the cosharers in 
actual possession. (p 144 Q 1 ] 

Nawal Kishore and A jit Prasada — for 
Appellants. 

Badri Das , Achhru Ram , Shaynair 
Chand and Qabul Chand —for Respon¬ 
dents. 


Broadway, Offg. C. J —The partie: 
to this appeal are shown in the revenui 
records as cosharers in certain land: 
attached to wells Bhudewala and Dhaman 
wala in the Ferozepore District. Tin 
plaintiffs-appellants were shown in tin 
revenue records as in actual possession o 
the said land. In connexion with certair 
partition proceedings in 1915 the defen 
dants-respondents, who are shown as co. 
sharers but not in actual possession ad 
vanced their claims to these lands whicl 
claims were apparently disputed with the 
result that the revenue authorities directed 
the defendants to establish their title 
inasmuch as they had not been in actua 1 
possession for a considerable period. A; 
a result of those proceedings the plaintiffs 

• n foL Eam - and othms - instituted a suil 
in 1924 against Kishore Chand and others 
the defendants asking for a declarator 
that they, the plaintiffs, having been in 

actual possession of the lands in question 

and having enjoyed the produce thereof 
for a period of over 28 years without anv 
interference on the part of the defendants 
having paid the land revenue demand 


thereon, without receiving any share of 
the same from the defendants, should he 
declared as the sole owners of the said 
lands and that the necessary rectification 
should be made in the revenue records. 
One of the plaintiffs, Fakir Chand, had 
apparently sold his share in the land to 
one Parshotain Lai who had also pur¬ 
chased the shares of two of the defen¬ 
dants Kishen Chand and Kanhaya Lai. 
Parshotam Lai was therefore made one of 
the defendants. The trial Court granted 
the plaintiffs a decree, holding that the 
facts : (l) that they had been in actual 
possession for over 28 years: (2) that they 
had been enjoying the produce of the land 
during that period; (3) that they had been 
paying the land revenue, were sufficient 
to warrant the conclusion that the plain 
tiffs had been in possession with a definite 
assertion on their part of holding on their 
own account and not on behalf of the per¬ 
sons shown as their cosharer. This fur¬ 
ther was held to have been established by 
reason of certain admissions made by two 
of the predecessors-in-title of some of 
the defendants and a statement made by 
Shankar Mai, an ancestor of one of the 
plaintiffs, made in a suit in 1908. Against 
this decree the defendants preferred an 
appeal to the learned District Judge who 
after recording a very careful and well- 
considered judgment dismissed the plain¬ 
tiff's suit, holding that the facts found by 
the learned Subordinate Judge were not 
sufficient to warrant the conclusions 
arrived at by the said Court. 


Before us it has been urged that the 
actual and exclusive possession for a period 
of 28 years coupled with the enjoyment of 
the fruits of the land and the payment of 
the land revenue were sufficient for the 
conclusion that the plaintiffs-appellants 
had been asserting a hostile title. It is 
unnecessary to discuss this question as the 
matter was considered in Narsitujh Das 
v Gokal Chand (l) where a large number 
of authorities were cited and discussed 
and where it was held that in the case of 
co-owners in the absence of an opem 
asserfon of a hostile title by one, to the! 
know ledge of the others, there can bo no 1 
ouster and that non-participation in the 
profits by one and exclusive occupation bv 
the other do not establish adverse posses- 
sion. In m y judgment Narsingh Das v. 

^ Lah^lOl 931 Lah ‘ 333=132 LO. 177=12. 
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'Clokal Chand (l), applies to the facts of 
this case and concludes the matter. 

It was further alleged by the. learned 
counsel for the appellants that the learned 
District Judge had not properly appre¬ 
ciated certain admissions said to have been 
made by Khushi Ram and Narian Mai, 
two of the defendants-respondent’s ances¬ 
tors, and further that he had ignored the 
statement of Shankar Mai, one of the 
•ancestors of some of the plaintiffs, made 
in the same proceedings. After giving due 
weight to the arguments advanced at the 
Bar it seems to me that the learned Dis¬ 
trict Judge has fully appreciated this part 
of the case and therefore it cannot be 
examined in second appeal. It is true that 
he does not specifically refer to any state¬ 
ment made by Shankar Mai. Whether 
that statement has or has not been proved, 
in my judgment there can be no doubt 
that the assertion by one of the five co- 
sharers in actual possession, the assert ion 
being made as a witness in certain civil 
proceedings to which all the other co- 
.sharers were not parties, cannot be re¬ 
garded as an assertion of hostile title on 
the part of all the co-sharers in actual 
possession. In the present case the asser¬ 
tion is further negatived by the fact that 
in 1009 on the death of one Brij Lai, the 
uncle of Kishorc Chand, one of the respon¬ 
dents, a brother of Shankar Mai, made a 
report to the patwari that Brij Lai's 
•widow was “waris and qabiz.” Whether 
lie actually made a statement or not is 
really immaterial. The fact remains that 
while Brij Lai, who had died, was not in 
actual possession of his share in the lands 
nnd while the allegation is that the plain¬ 
tiffs, who were in actual possession, were 
asserting a hostile title Br.j Ms heir 
was allowed to be entered as one of the 


CO FinaUy there is the action taken by 
Fakir Chand, one of the plaintiffs-appel¬ 
lants, in selling his share to Parshotam 
Lrl- and in the documents evidencing first 
-7 mortgage and then a sale of his share, 
'ho distinctly admits the defendants to be 

his cosharers. . 

In these circumstances I am of opinion 
,-that there is no force in this second appeal 
and I would dismiss it with costs. 

Bhide. J—I agree 

h.M./h.K. Appeal dismissed. 
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Coldstream and Dalip Singh, JJ. 

Jiwan Singh —Defendant —Appellant. 

v. 

Mt. Ajmer Kaur and others —Plaintiffs 
—Respondents. 

First Appeal No. 858 of 1925, Decided 
on 16th March 1931, against decree of 
Senior Sub-Judge, Jullundur, D/- 12th 
March 1925. 

Punjab Colonization of Government Land 
Act (1912), Ss 10 and 15 — Right to purchase 
land acquired by tenant obtaining grant of 
land as sufaid-posh —First instalment paid by 
him and the remaining on his death by his 
widows—Widows held to have only life estate. 

A obtained a grant of land as sufaid-posh as 
tenant. His son B completed five years term of 
tenancy required to get the right to purchase the 
land and paid the first instalment. An order was 
recorded that conditional proprietary rights had 
been acquired. On B's death mutation was made 
in favour of his widows giving them equal shares 
aud life estate only in the land. The remaining 
instalments were paid by them and an order was 
recorded that full proprietary rights have been, 
granted. 

Held that the proprietary rights whether ac¬ 
quired by the widows or by B or by them jointly 
were an accretion to the estato left by B and 
therefore the widows’succecdcd to a life estate only: 
A. I. H -1921 Lih. G3 and 

Dist.\(Case law discussed.) IP 145 2, 1 146 0 ll 

Badri Das and J. L. Kapur— for Ap¬ 
pellant. 

Fakir Chand and Chandar Gupta— for 

Respondents. , . . 

Dalip Singh, J— The facts of this 

case are as follows: 

One Amar Singh obtained a grant of 
land as a sufaid-posh as a tenant. His 
son Thakur Singh completed the five years 
term of tenancy required to get the right 
to purchase the land and he actually paid 
the first instalment of Rs.725 towards the 
purchase price on 9th February 1907. 
An order was recorded stating that condi¬ 
tional proprietary rights had been acquired 
and no malikana will bo taken from 
Rabi 1907. Thakur Singh died in 1908 
and mutation was made in favour of his 
three widows Mt. Dalip Kaur, Mt. Nihftl 
Kaur and Mt. Lai Kaur alias Mt. batti, 
in August 1908. The next instalment was 
paid on 14th October 1908, but it is not 
prove! on the record by whom it was 
paid. Rs. 483-11-0 was paid by Mt. D. h 
Kaur and Nihal Kaur on 7th J ul> ■■ ■ 
Es . 483-6-0 was paid by the sam 1 ^ 

on 21st December 909. Bs. ^ ^ 

paid on 2nd June 191 330.4.6 was 

On 9th November 1917, Ks. 6 

paid by Mt. Lai Kaur and Rupee 20J-13-J 
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was paid by Mt. Dalip Kaur and 
Mt. Nihal Kaur. This was the last sum 
due and on 10th December 1017, an order 
was recorded stating that full proprietary 
rights had been granted and no malikana 
was payable from Rabi 1918. 

The mutation following this order is 
not on the record, but in the mutation 
following the death of Thakur Singh it 
was remarked that the three widows had 
equal shares and had a life estate only in 
the land on the usual widow's tenure. 
Mt. Lai Kaur, the w idow in the present 
case is alleged to have alienated certain 
property for a sum of Rs. 6,000 to oue 
Jiwan Singh aud the daughters of the co¬ 
widows, Mt. Dalip Kaur and Mt. Nihal 
Kaur sued for a declaration to the effect 
that these alienations were not binding on 
them after the death of Mt. Lai Kaur. Mt. 
Jiwan Kaur, daughter of Mt. Dalip Kaur, 
died during the pendency of the suit and 
her sons Narinjnn Singh and Autar Singh 
were brought on tho record. 

The trial Court framed various issues 
but the only one which concerns us in 
appeal is the question whether tho plain¬ 
tiffs have a locus standi to sue. The trial 
Court held that Thakur Singh became a 
proprietor, though a conditional one in 
Rabi 1907. It based its decision on tho 
fact that Thakar Singh was more than an 
occupancy tenant after the payment of tho 
first instalment and the order showed that 
he had coased to pay malikana from Rabi 
1907. It further held that the widows 
had paid the remaining instalments out of 
tho income of the land and therefore tho 
full proprietary rights acquired by the 
widows were an accretion to the estate 
and therefore partook of the nature of 
the life estate to which they were added 
It therefore held that tho widows suc¬ 
ceeded to a life estate only and the plain¬ 
tiffs who are the heirs of Thakur Singh 
were entitled to challenge the alienation 
in question. The alienation was not 
proved to be for consideration or necessity 
and the Court decreed the suit. 

In appeal the main point contested be¬ 
fore us has been that under S. 15, Coloni¬ 
zation of Lands Act it is laid down that 
proprietary rights do not pass until com- 
pleto payment of the purchase-money duo. 
It is therefore contended that tho land 
was acquired not by Thakar Singh but bv 
the widows and that therefore it is self- 
acquired property in tho hands of each of 
1932 L/19 & 20 


the widows and henco the widows are 
entitled to alienate. 

The question is by no means free from 
difficulty and various rulings were cited 
by the learned counsel for the appel¬ 
lant none of which however is on all fours 
with the present case. In Malap Kaur v. 
Hakim Singh (1) and Sewa Singh v. Bholi 
(2), both the occupancy lights and the 
proprietorship had been acquired by the 
widow and it was held that the rever¬ 
sioners could not control any alienation 
by her. In Bisakha Singh v. Ishar 
Singh (3), it was hold that the occupancy 
rights had been acquired by the deceased's 
husband, but the reversioners had no claim 
to those and the proprietary rights had 
been acquired by the widow and the rever¬ 
sioners therefore could not control the 
widow's alienation. In Lai v. Guhar (4) 
it was held that tho occupancy rights 
merged in the proprietary rights and there¬ 
fore the entire property was the son’s ac¬ 
quisition. In Narain Singh v. Sada 
Kaur (5), the occupancy rights had been 
acquired by tho widow, tho proprietary 
rights were acquired by the daughters anil 
it was held the reversioners could not 
control the alienation. Ilarji v. Chanan 
La! (6), was also cited but appears to mo 
to have no bearing on the case. 

On the other hand tho learned counsel 
for the respondents relied on Siwa Singh 
v. Secy, of State (7), showing that the 
order of the Colonization Officer in 1907 
made the proprietary rights pass to 
Thakur Singh, whether that order was 
* . or wrongly passed. But Setoci 

Smgh v. Secy, of State (7) does not lay 
down that the Colonization Officer can 
gift Government land to whorasover he 
chooses; it says that the Local Government 
can do so under the terms of S. 10 of the 
Act. The learned counsel did not point 
out anything similar out of S. 10 so far as 
the Colonization Officer is concerned- 

hence tho ruling has no bearing on the 
case. 


^ » 


• , . , l . overycmn 

nto consideration in the circumstances c 

^J^nUasejUhould be held that th 

(l) « * ^ U - 1915 =23 I- 0- 441.- 
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(4 
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proprietary rights whether acquired by 
the widows or by Thakur Singh, or by 
-hem jointly, were an accretion to the es¬ 
tate lett by Thakur Singh and therefore 
the widows succeeded to a life estate only. 

In this view of the case the appeal 
must be dismissed, hut as the point is by 
r.o means free from difficulty I would 
leave each side to hear its own costs 
throughout. 

Coldstream, J. —T concur. The land 
was not gifted but sold for consideration 
in fulfilment of an obligation incurred 
under statutory rules which gave the 
vendee a right to purchase. That right 
accrued to and was exercised by Thakur 
Singh, and having regard to the wording 
of the condition reproduced at the middle 
of p. 55, Punjab Colony Manual, and the 
entrv in the Revenue Record of 1607 men- 
tione.l in my learned brother’s judgment 
none of the widows can in iny opinion, 
be said to have acquired the property. 

R. M. / R. K. A ppea! d is m issed. 
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LROADWAY, OFFG. C. J. AND BdIDE, J. 

Mohammad —Defendant—Appellant. 


3 It. Maryam —Plaint iff— Respondent. 

First Appeal No. 2820 of 1920, Deci¬ 
ded on 15th October 1931, against decree 
of Senior Sub-Judge, Mianwali, D/- 31st 
August 1920. 

Fatal Accidents Act (13 of 1855), S. 1 
Husband murdered—Wife claiming compen¬ 
sation—Her youth, possibility that she would 
marry and that her marriage would absolve 
her husband's estate from any liability to 
maintenance are elements to be considered in 
allowing compensation. # 

In ft suit for compensation bv the wife for the 
murder of her husband, if the wife is found to b 
young, her youth the possibility that she might 
reasonably be expected to marry .andI that her 
marriage would absolve her husband s estate from 

any liability to maintenance, are elements to be 

taken into ‘consideration in allowing compen¬ 
sation To base the calculations on the expec¬ 
tancy of life of the husband without taking into 
consideration the youth of the plain '« ^ c^o- 

M. L. Puri —for Appellant. 

Broadway. Offg. C. J.—This appeal 
has arisen out of a suit brought by one 
Tilt Maryam against Mohammad and 
others. It was alleged that Mohammad 
and his companions bad attacked and 
murdered the plaintiff's husband on 29th 
July 1924 It appears that Mohammad 
has been convicted and is undergoing sen¬ 
tence for having caused the death of the 


plaintiff's husband. Under Act 13 of 1855 
the learned Senior Subordinate Judge of 
Mianwali grante l the plaintiffs a decree 
for Rs. 2,500 and costs against Moham¬ 
mad alone holding that as he struck the 
fatal blow he alone was responsible for 
the compensation due under the Act. 

Mohammad has preferred an appeal to 
this Court against that decree and it has 
1 een urged by Mr. Puri that inasmuch as 
Mt. Maryam has remarried on 29th July 
1929 she has ceased to he the wife of the 
deceased and that therefore the suit did 
not lie. I do not think it necessary to 
discuss this matter as I am perfectly 
satisfied that the suit was competent when 
it was institute 1. 


He next urged that the compensation 
allowed was excessive. It appears that 
the learned Senior Subordinate Judge has 
based his calculations on the expectancy 
of the deceased husband’s life. The said 
deceased husband was 25 years of age 
when he was killed. Allowing 35 years 
as his expectancy of life the learned Se¬ 
nior Subordinate Judge calculated that 
he would have earned, at the rate of 
Rs. 30 a month at least Rs. 12,400 by the 
age of 60 when he might reasonably he 
expected to die. Allowing Rs. 20 a month 
out of that sum for his own use ho con¬ 
sidered that his wife could reasonably 
claim Rs. 10 a month for the 35 years. 
This amounted to Rs. 5,200 as calculated, 
but taking into consideration the financial 
position of the appellant he decreed a sum 
of Rs. 2,500. 


J 


I consider there is some force in Mr. 
»uri’s contention that the learned Senior 
iubordinate Judge failed to take into con- 
ideration the fact that owing to the 
outh of the plaintiff-respondent, who 
i-as taken to he 20 years of age, she might] 
easonahly be expected to marry and her 
narriage would absolve her husband's 
state from any liability to maintenance.! 
’o base the calculations on 35 years' ex 
iectancy of life without taking into enu¬ 
meration the youth of the plaintiff was, 
think, erroneous. She married on 29th 
ulv 1929 and during a period of five years 
t any rate she was deprived of main- 
enance from her husband’s estate. In 
hose circumstances I consider that she 
nay reasonably be allowed compensation 

or the period of five years. 

Calculating the compensation rou„hl> 
t the rate fixed by the learned Senior 
lubordinate Judge, and taking into con- 
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skleratioo the costs in the cause, I think 
the compensation should be re luce 1 to a 
sum of Rs. 300 an l the appellant must 
pay whatever costs tho plaintiff-respon¬ 
dent- might be callo.1 upon to meet. As 
slio has not put in an appearance in this 
Court there will be no order as to costs 
here. ^ 

Bhide, J. —I agree. 

P.N./R.K. Order accordingly. 
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Broadway and Johnstone, JJ. 
Hira Das —Petitioner—Appellant. 

v. 

ShiromaniGurdwaru Prabundhak Com¬ 
mittee and others —Defendants — Respon¬ 
dents. 

First Appeal No. 1749 of 1928, Decided 
on 11th May 1931, against decree of Sikh 

Gurdwara Tribunal, Lahore, D/- 21-G-2S. 

Sikh Curudwaras Act (1925), S. 18 (a)— 
Onus of showing that property belongs to him 
ic on office-holder asserting ownership of it. 

"hero it is established that tlic petitioner is an 
oSice-holcier as his predecessors had beeu before 
him, the provisions of S. 18 fa) apply and tho 
ontis lies on the petitioner who claims certain 
property as his own to show that it belongs to 
k' n »- (P H8 C 11 

J. N. Aggarival and V. N. Sethi — for 
Appellant. 

Bhagat Singh —for Respondents. 
Broadway, J. —Thore is an institution 
or shrine known by tho name of Nankana 
Sahib in village Nanak Jagir, Tahsil Okara, 
in the Montgomery District. This was 
not iked under the Sikh Gurdwaras Act 
(8 of 1925) as a Sikh Gurdwara and in due 
course a claim was advanced to two sets 
of propsrties : (1) the occupancy rights in 
village Hinjra in tho District of Lahore, 
and (2) certain proprietary rights in Nanak 
Jagir itself. This claim was duly notified 
anl resultel in a petition under S. 5, Sikh 
Gurdwaras Act, which was submitted to 
the Local Government by Mahant Hira 
Das, chela of Malmnt Gobind Das, in 
which it was averred that these two pro¬ 
perties wore acquired by Mahant Hira 
Das s ancestors more than a century ago 
with their own moneys. This petition 
was sent to the Gurdwara Tribunal for 
disposal and after inquiry was dismissed 
on 16th June 1928, the parties being left 
to bear their own costs. Mahant Hira 
Das has preferred an appeal to this Court. 

A point of jurisdiction was raised in the 
first ground of appeal which necessitated 
preference to a Full Bench*. The Full 
* 1 Reported in A. I. R. 1931 Lali. 385— 


Bench having decided the reference against 
the appellant, the appeal has been beard 
at length. 

So far as the occupancy rights in village 
Hinjra are concerned, it appears that the 
appellant give up his claim to them before 
judgment-was delivered by the Tribunal 
and this appeal has no further concern 
with that portion of tho claim made in 
the petition. 

The point for determination is whether 
the petitioner has made out his case to be 
the owner of the lands in village Nanak 
Jagir. 

Admittedly this institution was estab¬ 
lished by ono Gur Sahai, an Arora, who 
settled in this village before the advent of 
the British. From an extract taken from 
the Settlement Record of 1857 it appears 
that tiro land in suit originally formed 
part of the area of Mauza Mengha and was 
owned by one Ghazi, a Bhatti. During 
the reign of the Bhangi Sardars, Gur 
Sahai establishel this institution and, 
with tho consent of t he Sardars, Mauza 
Nanak Jagir was established, being carved 
out of tho area then appurtenant to Mauza 
Mengha. The Bhangi Sardars granto l a 
Jagir to Bhai Gur Salmi who is said to 
have sunk a well and. it appears, was re¬ 
cognized as a proprietor of half the lands 
of this village. Gur Sahai had two sons 
or chelas, Sahib Das and Santokh Das. 
Sahib Das died without issue and Santokh 
Das is said to have had several sons. 
Threo sons, as shown in the pedigree-table 
of 1857, are Rattan Das, Mangal Singh 
and Bhagat Singh. There is a note ap¬ 
pended to the podigree-tuble in question 
from which it appears that the sons of 
Santokh Das were declared to bo owners 
of half the village. Rattan Das was the 
gaddi nashin and accordingly he was allot¬ 
ted half of tho land held by Santokh Das 
and his brothers tho other half. The half 
that fell to Rattan Das, who clearly was 
the chela of Santokh Das, is the land now 
in question. 

In the following settlement a podigroe- 
table was also prepared from which it ap¬ 
pears that Rattan Das having become tho 
chela of Sant Das lost all rights in his 
lather Santokh Das’s property. Thus it 
is clear that because of his spiritual 
relationship to Sahib Das, he succeeded to 
the iands now in suit. On his death his 
chela Gobind Das succeeded him and hold 
the same lands and in his turn, was suo- 
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ceeded by his chela Hira Das, the present 
petitioner. 

In 1889 Manual Singh, son of Santokh 
Das, died without issue and his inheritance 
was taken by his two nephews Nihal Singh 
and Ladha Singh, Gohind Das making a 
statement admitting that Nihal Singh and 
Ladha Singh as girhistis were ent itled to 
the properties. On the basis oi this suc¬ 
cession from chela to chela it has been 
held by the Tribunal that the mahants of 
this institution were office-holders. It 
was urged on behalf of the petitioner that 
he was not really an office-holder, but an 
owner, and that he never was a mahant. 
There is ample evidence on the record to 
show that, as a matter of fact, Hira Das 
was the mahant. In his petition made 
under S. 5, Gurdwaras Act, he is described 
as Mahant Hira Das, and there can be no 
doubt that he was the recipient of offer¬ 
ings made to this institution on the occa¬ 
sion of certain festivals. Witnesses have 
deposed to having actually made pay¬ 
ments. In these circumstances I consider 
that the Tribunal has come to the right 
conclusion, and that Hira Das must be 
held to be an office-holder. 

I also consider that succession to the 
lands in suit has been from chela to chela 
as such and the pedigree-tables referred 
to above clearly show that from the very 
commencement the lands in suit were suc¬ 
ceeded to by the chela on account of his 
spiritual relationship to his predecessor 
regardless of any natural relationship 
there might have been. It was urged 
before the Tribunal and again before us 
that, by the use of the word "chela" a 
spiritual relationship was not intended, 
but that that word was synonymous with 
an adopted son. There is no evidence in 
support of this contention, and I have no 
doubt whatever that the word chela 
was used as showing spiritual relationship 
alone. It having been established that 
the petitioner was an office-holder as his 
predecessors had been before him. it is 
clear that the provisions of S 18 (a), bikh 
Gurdwaras Act, are applicable, for there 
can bo no doubt that the devolut ion of the 
succession to the right, title or interest in 
question has been from office-holder to Ins 
successor as such on more than two conse¬ 
cutive occasions. It is 

no claim has been advanced to the jagir 
which admittedly had been granted in 
favour of Gur Sahai at the outset and has 
been regularly confirmed in favour of Ins 


successors by the British Government, the 
confirmation being clearly made to the 
holder of the office as such and declared 
to continue so long as the institution 
existed. As already stated, the claim ad¬ 
vanced by the petitioner was that these 
lands had been purchased by his ancestors 
out of their own funds. The oral and 
documentary evidence clearly refutes that 
theory and the history of the village itself 
as well as the institution shows this to 
be entirely incorrect. The presumption 
created by S. 18 (g) has, in my opinion, 
not been rebutted and I would therefore 
dismiss this appeal with costs. 

Johnstone, J. —I agree. 

K.N./R.K. Appeal dismissed. 
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Tek Chand and Agha Haidar, JJ. 
(Bibi) Durga Devi —Defendant — Ap¬ 
pellant. 

v. 


Shiv Bam —Plaintiff—Respondent. 
Second appeal No. 101 of 1927, Decided 
l 13th October 1931, from decree of 
ist. Judge, Lyallpur, D/- 4th October 

>20 

(a) Civil P C. (1908). 0.22, Rr. 9 (2) »nd 
I—Abatement of »ffco 1— Sufficient cause 

unrated. , . . 

The facts that the appellant is a para an as Inn 
dv and has cut ofl all connexion with the pro- 
„ce in which the respondent resides and dies 
institute sufficient enufe lor licr not making au 
.plication to bring the legal representative of tbe 

.pondc-ut on record within tunc. U 11JL ; 

(b) Contract-Suit to enforce-It must first 
t determined whether defendant i» guilty of 

7t*isnn elementary principle of law that before 
suit to enforce a contract can be brought in a 
3 urt of law, it is necessary to determine whether 
,e defendant has been guilty of breach. ^ ^ ^ 

Kishan Dayal—tor Appellant. 

B. C. Soni and Amur Nath Chona for 

espondent. 

Tek Chand, J— A preliminary objec- 
on is raised on behalf of the respondent 
lal the appeal has abated as Shiv Ram, 
u> sole plaintiff-respondent in the case, 
icd on 19th October 1929, and an appli- 
ition to bring his legal representative on 
le record was not made until 18th / 1 
931. After hearing both counse 
■ngth 'and examining the various 
avits filed in support of their jespe 
ontentions, we are of opinion 
re sufficient grounds for setting aside the 
batement and condoning the delay in 
raking the application under 0. 22, Rr. 
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and 9. The appellant is the widow of 
Mr. Jagat Bam Khosla, Barristcr-at-law, 
who had been practising at Lyallpur and 
who died sonloss in May 1921. It is not 
denied that she is a pardanashin lady and 
it appears that she had given up residence 
at Lyallpur and had been living at Lahore 
for some years. Shiv Ram, respondent, 
was a reader in a Magistrate's Court at 
Lyallpur but, for some reason or other, he 
had gone to Karachi where he died in 
October 1929. There is no reliable evi¬ 
dence to show that the death of Shiv Ram 
was known at Lahore or to Mt. Durga 
Devi personally. The affidavits filed by 
Mt. Laehhmi and Mt. Thakar Devi are 
not in proper form and cannot he received 
in evidence. It is established to our satis¬ 
faction that the first intimation which 
the appellant received of the death of Mr. 
Shiv Ram was from a letter from her 
counsel, Mr. Kishan Dayal, who had been 
informed by the High Court office that 
notices sont to the respondent had been 
received back with the report that ho had 
died. Having regard to the facts, that 
the appellant is a pardanashin lady, that 
she had cut off all connexions with Lyall¬ 
pur, and that the respondent died in a 
different province, we arc of opinion that 
sufficient cause has been shown for not 
making the application within time. Wo 
therefore overrule the preliminary objec¬ 
tion. 

On the merits, the case is a very siinplo 
one. As already stated Shiv Ram, plain¬ 
tiff-respondent, was a reader in one of the 
criminal Courts at Lyallpur. Though in 
Government service, he was carrying on 
business as a partner in a firm, known as 
Rajpal and Company. In December 1922 
Shiv Rain instituted this suit against Mt. 
Durga Devi, widow of Mr. Jagat Ram 
Khosla, on the allegation that, on 30th 
January 1920, the defendant’s husband 
had entered into an oral contract with him 
for importing 174 shirts from America for 
his own use and that of his friends and 
relatives. It was averred that Mr. Khosla 
had paid him Rs. 500 by cheque on 81st 
January 1920 and had agreed to pay the 
balance of the purchase-price and othor 
expenses on arrival of the goods; that in 
pursuance of this contract Shiv Ram had 
ordered the required number of shirts 
from America in February 1920; that the 
goods were shipped from America on 28th 
December 1920 and arrived at Lyallpur in 
July 1921 but in the meantime Mr. Khosla 
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had died in May 1921. The plaintiff 
stated that on the arrival of the goods ho 
offered delivery to the defendant as the 
heir and legal representative of Mr. Khosla 
but that she refused to accept it. The 
plaintiff accordingly sued her in December 
1922 for recovery of Rs. 2,124 being the 
unpaid portion of the purchase-price, and 
expenses together with interest thereon. 
The suit was dismissed by the trial Court, 
hut a decree for Rs. 1,020 has been passed 
by the learned District Judge, ho having 
disallowed the claim for interest and given 
the plaintiff credit for two sums of 
Rs. 592 and Rs. SO for which tho goo Is 
had been sold under orders of the Court 
during the pendency of the suit. 

The first and most important question 
for determination in the case is, whether 
the plaintiff lias succeeded in proving the 
terms of the contract of agency on which 
he alleges to have been employod by Mr. 
Khosla. The defendant naturally did not 
know anything about the alleged contract 
between the plaintiff and her husband and 
accordingly she put the plaintiff to proof 
of its terms. Tho plaintiff was therefore 
bound to prove definitely tho nature and 
conditions of the agency, on which lie 
claims to have been employed by Mr. 
Khosla. As stated already the alleged con¬ 
tract had rot been relucod to writing. 
The plaintiff therefore attempted to prove 
it by oral evidence. The learned trial 
Judge Carefully analysed this evidence and 
held that it was inconclusive, as it did 
not give any particulars of the various 
terms 0 f the alleged contract. It was for 
instance absolutely silent as to tho design 
of tho shirts whioh it was intended to 
import from America or of their make, 
size or the prico or the tinio within which 
the order was to be executed. Ho there¬ 
fore held that the terms of the contract 
had not been proved with any degreo of 
definiteness and dismissed tho suit. 

On appeal the learned District Judge 
found that the order given by Mr. Khosla 
was for 174 shirts, as alleged by tho 
plaintiff but he stated that tho other 
terms wero not definitely settled bet¬ 
ween the parties as on account of their 
friendly relations tho business was of an 
informal nature.” In spite of this finding, 
the learned Judge has decreed the suit for 
Rs. 1,020. 

Now it is an elementary principle of 
law that before a suit to enforce a con¬ 
tract can be brought in a Court of law, it 
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is necessary to ascertain its exact terms, 
?o as to determine whether the defendant 
has been guilty of breach lhcie«>f. On 
the District Judge’s own finding the busi¬ 
ness was “of an informal nature,” and its 
terms could not be known within any de¬ 
gree of definiteness. We do not know 
what sort of shirts hal been ordered by 
Mr. Kliosla, and it has not been shown 
that t lie goo Is actually offerel answered 
the description of the goo Is ordered. The 
judgment of the learnel District Judge is 
silent on this essential point, and we^ al¬ 
lowed Mr. Soni to read to us the evidence 
but he was unable to find any materials 
on the record to establish these important 
particulars. We must bold therefore that 
the plaintiff has failel to establish the 
very foundation of his claim and is not 
entitle 1 to any decree. 

We accordingly accept the appeal, set 
ftsido the judgment and decree of the 
learned District Judge and dismiss the 
plaintiff’s suit with costs throughout. 

P.M. R.K. Appeal allowed. 
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Broadway, Offg. C. J. and Bhide. J. 

Mt. Shiv Devi and another —Appellants. 

v. 

Shircmani Gurdwara Prabandhak Com¬ 
mittee and another —Respondents. 

First Appeal No. 2395 of 1923, Decided 
on 14th October 1931, against decree of 
Sikh Gurdwaras Tribunal, Lahore, D - 
21st June 1928. 

Sikh Gurdwaras Act (19251, S. 18 (g) —Per¬ 
son claiming property as heir of office holder 
must prove that it is his personal properly. 

Where certain persons claim certain property 
as heirs of a person who is proved to be an office¬ 
holder of a Gurdwara the burden of proof lies on 
them in view of S. 18 (g) to show that the pro¬ 
perty claimed was the personal property of the 
oaico-holder and did not belong to the Gurdwara. 

LP 150 C 2] 

Badri Das and Aclihru Bam— for Ap¬ 
pellants. 

Bhctgat Singh —for Respondents. 

Bhide, J.—The appellants Mt. Shiv 
Devi and Mt. Lai Devi filel a peti¬ 
tion under S. 5, Sikh Gurdwaras Act, 
claiming certain property which was in- 
clulel in the consolidate 1 list of proper¬ 
ties published under S. 3 of that Act and 
shown as attache! to a notified Sikh Gurd¬ 
wara called “Guru Kotha” situated at 
Wazirahad. The property included two 
parcels of land, viz., fa) 178 kanals of lan l 
attached to a well called Ghumman Singh 
Wala, and (b) 45 kanals and 14 mar las 
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attached to a well called Khuhi Guru 
Kotha. The petitioners claimed this land 
to he their personal property as the heirs 
of Sundar Singh, deceased, who was the 
•son of Mt. Shiv Devi and husband of 
Mt. Lai Devi. The Tribunal to which 
the petition was sent for disposal has 
decided that the petitioners have a life 
estate in property (a) and that it will 
revert to the Gurdwara Guru Kotha on 

their death and that they have no right to 
property (h) which belongs to that Gurd¬ 
wara. From this decision the present 
appeal has been preferred. 

The main points raised by the learned 
counsel for the appellants were that Sun¬ 
dar Singh deceased was not an office-holder 
an 1 did not hold the lands in dispute in 
that capacity, that the lands were inheri¬ 
ted by Sundar Singh from his father Nihal 
Singh as his personal property and that 
the petitioners are therefore entitle! to 
inherit them. The first contention seems 
to have no force. Sundar Singh was des¬ 
cribed as a Mahant of the Gurdwara in 
paras. 2 to 4 of the petition itself and it 
was stated therein that he was forcibly 
ousted therefrom by the Akalis in the 
year 1921. In addition, theioisonthe 
record a copy of a statement made by 
Sundar Singh himself before the Tahsildar 
of Wazirahad in November 1922 (vide 
Ex. R. 1) from which it appears that 
Sundar Singh held charge of the Gurdwara 
as a Pujari or Mahant for some time. This 
evidence receives further support from 
the statement of Guranditta Mai (P. W. 4), 
a member of the Managing Committee of 
the Gurdwara and from Ex. R. 4, a list of 
articles prepared in May 1919. when the 
charge of the Gurdwara was transferred 
to Sundar Singh. It is true that on the 
death of Nihal Singh the charge was at 
first formally given to Sant Attar Das and 
then to Mt. Shiv Devi, hut that was only 
on account of the minority of Sundar 
Singh. I have therefore no hesitation in 
agreeing with the Tribunal's finding that 
Sunlar Singh was an office-holder. 

In view of the provisions of S. 18 (g), 
Sikh Gurdwaras Act, it was conceded 
on behalf of the appellants that if Sundar 
Singh was an office-holder, the burden of 
proof lay on the petitioners to show that 
the property in dispute was the personal 
property of Sundar Singh anil did not 
belong to the Gurdwara. The petitioners 
have however failed to discharge this 
onus. The oral evidence on the record is 
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of little value. The documentary evi lence 
seems to he almost entirely in favour of 
the respondents. The most important 
document bearing on the question is an 
award date ! 9th July 1898 given by Sardul 
Singh and others, on a reference to arbi¬ 
tration: vide Ex. R. 13. It appears that, 
on the death of Ganda Singh, who was a 
Mahant of the Gurdwara, a dispute arose 
amongst his widow Mb. Mehtab Kaur, 
Uttam Singh, his chela, and Nihal Singh, 
who was his sister’s son, about the succes¬ 
sion to the Mahantship ami the property 
attached to the Gurdwara. The dispute 
was referred to arbitration and it was 
decided that the 178 kanalsof land attached 
to Ghumman Singh Wala should go to 
Mt. Mehtab Kaur, and Nihal Singh and 
their heirs, but that they should have no 
right to alienate the land and that in the 
absence of any heirs it should he consi¬ 
dered to be the “wakf" property of the 
Gurdwara. The area of 45 kanals 14 marlas 
attached to “Khuhi Guru Kotha” was 
declare! forthwith to he the wakf property 
of the Gurdwara. As regards the award, 
it was contended on behalf of the appel¬ 
lants that it was not acted upon. But 
the evidence on the record shows that 
Uttam Singh and Nihal Singh were ap¬ 
pointed Mahants and discharged their 
duties by turns in accordance with the 
award and that a committee was also ap¬ 
pointed in accordance with the award and 
exercised its powers of appointment and 
removal of Mahants and supervised the 
management of the Gurdwara. On the 
death of Nihal Singh, Mt. Shiv Devi, peti¬ 
tioner, approached this committee for the 
appointment of Sundar Singh as a Mahant 
and carried out their orders. There is 
therefore no substance in the contention 
that the award was not acted upon and I 
see no good reason why the award should 
not bo held to bo binding on the peti¬ 
tioners. 

It is true that Nihal Singh ruado 
some conflicting statements at times to 
suit his interests claiming the land as his 
own; but his will dated 23rd May 1903 
(Ex. R. 16-1) shows that he was conscious 
of the fact that the property now in dis¬ 
pute was not his personal property. It 
is significant that in his will Nihal Singh 
did not claim to bo the full propietor of 
the land. He clearly says therein that he 
was not competent to alienate the land 
and that the powers of his male heirs 
would be similarly restricted. It was 


Basheshar Nath Lahore 151 

urged that such restrictions could not be 
legally impose 1 by a will so as to fetter 
the powers of the beneficiaries. But the 
will was really in favour of the Gurdwara 
and not of Nihal Singh’s heirs. Besides, 
on a careful perusal of the contents of the 
award and the will, it seems to me that 
the will did not really create any new 
restrictions, hut merely declare! such res¬ 
trictions as were already in existence. 

The petitioners have pro luce 1 no evi¬ 
dence to show that the property in suit 
was acquired by Mahant Ganda Singh or 
any of his predecessors as his personal 
property. Even the mutations relating 
to the succession to the property on the 
death of Ganda Singh or any of his pre¬ 
decessors were not produce 1. The only 
mutation of which a copy is produced is 
the one relating to the succession of 
Sundar Singh, hut that was sanctioned 
after the present dispute had arisen and 
is of no significance. 

I accordingly hold that the award dated 
9th July 1898, referred toabove, is binding 
on the petitioners. Affirming the decision 
of the Tribunal, which is in conformity 
with the terms of the award, I would 
dismiss this appeal with costs. 

Broadway, Offg. C. J.— I agree. 

R.M./r.k. Appeal dismissed. 
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Broadway and Bhide, JJ. 

G'ori Shankar —Plaintiff—Appellant. 

v. 

Baslieshar Nath Goela —Defendant— 
Respondent. 

First Appeal No. 518 of 1930, Decided 
on 24th November 1931, from decree of 
Senior Sub-Judge, Hissar, D/- 21st De¬ 
cember 1929. 

❖ (a) Provincial Insolvency Act (1920), S. 28 
—Father insolvent—Receiver has power to 
•ell even son’* interest in joint family property 
—Hindu law, alienation, father. 

On tlio adjudication of a Hindu father ns an 
insolvent, the receiver stands in his shoes and 
has the so mo power as tho father to sell his son's 
shares in joint family property for tho discharge 
of such of his debts ns are not illegal or immoral. 
J he receiver’s power to sell the son’s interest in 
the joint family property in such cases is really 
based on tho genoral principles of Hindu law in 
respect of the father's right to sell his son's share 
in joint family property in order to satisfy his 
just debts l. e„ debts which are neither illogal nor 
immoraL Macleod, 0. J., in A. I. It. 1926 Bom. 
416, not Foil ; A. I. 21. 1925 P. C. 18, Hist. (Case 
law referred.) LP 152 q 2 ] 

(b) Provinciai Insolvency Act (1920), 
**■ 17, 2 and 28—Receiver’s power to sell 
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son s interest is not affected by insolvent 
father s death. 

1 lie power to sell the son’s interest in the joint 
family property vested in the Otiieial Receiver 
under S. 28 is »not affected by the death of the 
insolvent. 

There is no analogy between the powers con¬ 
ferred by a deed under the English law and the 
right of a Hindu father to dispose of his son’s in¬ 
terest in the joint Hindu family property. The 
exercise of powers conferred by a deed of settlement 
under the English law depends entirely on the 
choice of the person on whom the powers are 
conferred, while under the Hindu law even if the 
father did not wish to exercise his right to sell 
his son's share in the joint family property he 
can Ik? compelled bv his creditors to exercise that 
right : Nichols v.* iYijyi/, (1885)20 Ch. />. 1C05. 
Dist. (Case law referred.) (P 153 C 21 

Naxcal Kishore and Mehr Chand Sud — 
for Appellant. 

Kisliaxi Dayal and Bhagwat Daijal —for 
Respondent. 

Bhide, J. —The following brief pedigree- 
table will be sufficient to show the rela¬ 
tionship of the parties concerned : 

Shadi Ram 


i i i i . 

Janki Das Lakhmi Chand Badri Das Kidar Nath 

I I I 

Murari Lai Hari B.iksh Murli Dliar 

I 

Gauri Shankar (Plaintiff) 

On the application of certain creditors 
Janki Das, Murari Lai, Hari Baksh and 
Murli Dliar were adjudicated insolvents. 
Hari Baksh died after adjudication. The 
Official Receiver wanted thereafter to sell 
Hari Bakhshs share (l/4th) in certain 
properties upon which the plaintiff, who 
is a son of Hari Bakhsh, instituted tlie 
present suit for a declaration that tho 
property in question had not vested in the 
receiver and could not be sold in the in¬ 
solvency proceedings. The grounds upon 
which lie based his claim briefly were: (i) 
that the property in question was joint 
family property and had devolved upon 
him by right of survivorship under the 
Hindu law and that it could not therefore 
vest in the Official Receiver; (ii) that no 
debts were due from Hari Bakhsh and 
even if any debts existel they had been 
incurred for illegal or immoral purposes 
and were not binding on him; and, finally 
(iii) that tho plaintiff’s interest in the 
property could not, at any rate, be sold 
after the death of his father. The learned 
Senior Subordinate Judge who tried the 
suit held that the debts for which Hari 
Bakhsh had been declared to be insolvent 
had not been shown to have been incurred 
for immoral or illegal purposes, that the 


Official Receiver had the power to sell the 
family property including the plaintiff's 
interest therein in the same way as his 
father Hari Bakhsh could have done in 
order to discharge his debts and finally 
that this power was not affected by the 
death of the father. The suit was accord¬ 
ingly dismissed and plaintiff appeals. 

The plaintiff’s contention that there 
were no debts in lieu of which the property 
could be sold has no force and has not 
been seriously pressed. Hari Bakhsh hav¬ 
ing been declared insolvent, the burden of 
proof clearly lay on the plaintiff to prove 
that there were no debts in existence. It 
was also for him to show that the debts 
for which Hari Bakhsh was declared in¬ 
solvent wero of an immoral or illegal 
character as alleged by him. But he has 
hopelessly failed to discharge the onus. 

The main argument of the learned coun¬ 
sel for the appellant was directed to two 
points. Firstly, it was urged that the 
power of a Hindu father to sell his son’s 
interest in joint family property for the 
discharge of his own debts, which are 
neither illegal nor immoral, is not “pro¬ 
perty" within the definition of that term 
in the Provincial Insolvency Act, 1920, 
and could not therefore vest in tho re¬ 
ceiver. Secondly, it was contended that 
in any case that power could not he exer¬ 
cised by tlie receiver after the death of 
Hari Bakhsh as it terminated with his 
death. 


As regards the first point, the learned 
counsel for the appellant frankly conceded 
that the weight of authority was against 
him ; for the High Courts of Madras, 
Allahabad and Lahore have clearly held in 
a series of decisions that on the adjudica¬ 
tion of a Hindu father as an insolvent, the 
receiver stands in his shoes and has the 
same power as the father to sell his son s 
shares in joint family property for the 
discharge of such of his debts as are not 
illegal or immoral : see inter alia Offi¬ 
cial Assignee of Madras v. Ramchandra 
Aiyar (1), Sellamuthu Servai, In re ( 2) ; 
Tial Venkata Seetharamacliettiar v. Offi¬ 
cial Receiver , Tanjorc (3), Badan Das v. 
0. M. Chiene (4), Om Prakash v. Mot t 


A I R. 1923 Mad. 55=CS I. C. 898-46 

a!i.B. 8 1924 Mad. 411=80 1.0. 108=47 Mad. 

Mad. 994=971.0.825=49 Mad. 

AXIL 1922 All. 79=« I.C. 979=14 All. 
31G. 
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available for payment of the father's just debts , 
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Bam (5), Khemchand v. Bara in Das (G), 
Sat Narain v. Sri Kishen Das ( 7) and 
.1. I. B. 1930 Lah. G45. The only au¬ 
thority which the learne.1 counsel could 
cite in support of his contention was the 
expression of an opinion by Mncleod, C. J., 
in Sri pat Copalkrishna v. Basappa Bud- 
rappa (8), which was however not con¬ 
curred in by his learned colleague and 
which does not appear to have keen fol¬ 
lowed in any subsequent decision. The 
learned counsel however contended that 
the decisions of tho Madras, Allahabad, 
and Lahore High Courts were in conflict 
with the view taken by their Lordships of 
the Privy Council in Sat Narain v. Behari 
Lai (9). He drew our attention particu¬ 
larly to the following remark of their 
Lordships in Sat Narain v. Behari Lai (9), 
in connexion with the definition of pro¬ 
perty" in S. 2, Presidency Towns Insol¬ 
vency Act. (which is identical with tho 
definition of that term in the Provincial 
Insolvency Act, 1920) : 

“ Tlie father's power to dispose of the joint pro¬ 
perty is not absolute but conditional on his hav¬ 
ing debts which arc liable to 1* satisfied out of 
that properly and S. 2 seems to contemplate an 
absolute ai d unconditional power of disposal." 

But this observation was made by their 
Lordships only in support of their view 
that the son’s interest in the joint family 
property which can be sold by the father 
under certain circumstances cannot he held 
to be “property" of the father within the 
definition of that term in S. 2 and could 
not therefore vest in the Official Assigneo. 
Their Lordships were only concerned in 
that caso with the question whether the 
sous’ interest in the property on which 
their right of pre-emption was founded 
still remained with them or whether it 
had vested in the Official Assignee. They 
were not concerned with tho question 
whether the Official Assignee had or had 
not the power to sell the sons’ interest in 
the joint family property in the insolvency 
proceedings and they mado this clear in 
the following observation : 

" It may be that under tlio provisions of S. 52 
or in some other way that property (i.e., the joint 
family property) may in a proper caso be mad 0 

(5) A.I.R. 1926 All. 447=94 I.C. 175=48 AH* 
400. 

(G) A.I.R. 192G Lah. 41=89 I.C. 1022=6 Lab 
493. 

(7) A.I.R. 1926 Lah. 2G4=93 I.C. G12=7 Lah. 
876. 

(8) A.I.R. 1925 Bom. 416=89 I.C. 996=49 Bom. 
785. 

(9) A.I.R. 1925 P.0. 18=84 I.C. 883=52 I.A. 
22=6 Lah. 1 (P.C.). 
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but it is quite a different thing to say that b) 
virtue of his insolvency aloue it vested m the 
Official Assignee and no such provisions should bu 
road in tho Act. : vide Sil Narain v. Leian Lai 
(9) (at p. 23 of 6 Lah.)." 

The receiver’s power to sell the son a 
interest in the joint family property in 
such cases is really based on the geneial 
principles of Hindu law in respect of tho 
father’s right to sell his son’s share m 
joint family property in order to satisfy 
his just debts (i. e. debts which are neither 
illegal nor immoral) The receiver stands 
in the shoes of the father and hence lie 
has the same rights as the father to sell 
the son’s interest in the joint family pro¬ 
perty for discharge of his own debts. This 
was pointed out in Khcm Chand v. Narain 
Das (6) (at pp. 497-8 of 6 Lah.). It is 
necessary, to distinguish in this connexion 
between the father’s right to sell bis son s 
interest in the joint family property in 
certain circumstances and the son s inter¬ 
est as such in that property. It is the 
former that vests in the Official Receiver 
and not the latter. It has heen pointed 
out in A. I. B. 1927 Mad. 701 and Vcn- 
kata Scetharamachcttiar v. Official Be¬ 
echer, Tanjore (3), that there is no reason 
why the former i. e., tho father's right to. 
sell the son’s intorest in the joint family 
property, should not by itsolf bo looked 
upon as “property" vesting in the receiveri 
under S. 28, Provl. Insol. Act and that) 
this view is not in any way in conflict 1 
with the decision of their Lordships of 
the Privy Council in Snf Narain v. Behari 
Lai (9). A similar view was taken by the 
majority of Judges in a Full Bench decision 
of the Allahabad High Court : vide Anand 
Prakash v. Narain Das Dori Lai (10). 

Tho next point for decision is whether 
the above mentioned power which vested 
in tho receiver terminated on the death 
of the insolvent. This point also seems 
to be concluded by authority against tho] 
appellant. It was held by Latham, J., of 
the Bombay High Court as long ago as in 
tho year 1883 [vide Fakir Chand v. Moti 
Chand (11)], that tho power so vested in 
tho Official Receiver is not affected by 
tho insolvent’s death. That decision was 
under the old Insolvency Aot, but the same 
view has been taken by a Full Bench of 
the Madras High Court under tho Provin¬ 
cial Insolvency Act, 1920, in viow of the 
provisions of S. 17, Provl. Insol. Act: 

(10) A.I.R. 1931 All. 162=53 All. 239 (F.B.). 

(11) 11883) 7 Bom. 438. 



154 Lahore 


JUdhA IvISHAN v. HDKAM CllAND (Coldstream, J.) 


1932 


vile Venkata Sectharama Chcltiar v. 
Of/ici :/ Receiver, Tanjore (3). A similar 
view was taken by this Court in Lachman 
D is v. Jai Singh (12). The learned 
counsel for the appellant relie I chiefly on 
the decision in Nichols v. Nirey (13), in 
which it was held that certain powers 
conferrel on an insolvent by a dee 1 of 
settlement could not be exercised by the 
trustees in li juidation after the death of 
tho insolvent. But, as pointed out in 
Venkat% Seetharaimchettiar v. Official 
Receiver, Tanjore (3) and A.I.R. 1927 
Mad. 701, there is no real analogy 1 et- 
ween the powers conferred by a deed under 
the English law and the right of a Hindu 
father to dispose of his son's interest in 
joint Hindu family property. The exer¬ 
cise of powers conferred by a deed of 
settlement under the English law depends 
entirely on the choice of the person on 
whom the powers are conferred, while 
under the Hindu law •even if the father 
did not wish to exercise his right to sell 
his son’s share in the joint family pio- 
perty he can be compelled by his creditors 
to exercise that right. 

In my judgment the appeal fails and 
should bo dismissed with costs. 

Broadway, J.—I concur. 

K.N./lt.K. Appeal dismissed. 

(i$) Ai.R. 1922 Lah. : ^>=7917075487 
< 13) 1.18851 29 Cb. D. 1(05=55 L. J. Cb. 14G= 
52 L.T. 803=38 W.R. 810. 
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Coldstream and Johnstone, JJ. 

H ad ha Kishan Singh and another 
Plaintiffs—Appellants. 

v. 

Hukam Chand and another — Defen¬ 
dants—Respondents. 

Second Appeal No. 14S2 of 1928, De¬ 
cided on 25th June 1931, from decree of 
Dist. Judge, Shah pur, D/- 22nd February 
1928. 

# Registration Act (1908), S. 17 (l)(b) 
Document executed by mortgagor stating that 
some of mortgage debt was paid and land was 
to remain mortgaged for balance—Document 
held not to require registration but held only 
to acknowledgment —Limitation Act (1908), 

S. 19. 

The word “declare” in S. 17 (1) (b) must bo 
read to indicate something more than a mere 
statement of existing fact and to imply a decla¬ 
ration of will to cause a change of legal relation¬ 
ship in respect of property concerned. IP 15G C 2] 

Where before the expiry of the period of limi¬ 
tation for a suit to recover a mortgage debt of 
Rs. 1,000 by the sale of land, the mortgagor exe¬ 
cuted a document containing a statement to the 


effect that the land concerned was under mort¬ 
gage bv a certain deed and that some amount 
was paid by him as principal and interest to the 
mortgagee and that the property was to remain 
under mortgage for the balance of the debt and 
the document was signed by tho mortgagor but 
not registered. 

Jl*'11', that the document did not require regis¬ 
tration and contained an admission which exten¬ 
ded the period of limitation. 

Held further: That the document made no 
legal change in relation to the property charged. 
It merely admitted that the mortgage remained 
unredeemed. Such acknowledgement of debt could 
not bo said to purport or operate to bring into 
operation a charge upon the mortgage land not 
cieated bv the mortgage deed itself: 5 Bow/. 232 
and .1. IJi. 1923 Mad. 021, Hal. on .; 1 Bom. 590, 
lHst.(Ca$e law disctustil). U* 157 C 1] 

31. L. Pun and Balwant Rai —for Ap¬ 
pellants. 

3Iehr Chand Maltajan — for Respon¬ 
dents. 

Coldstream, J. —On 18th March 1911, 
Hukam Chand, defendant 1 in the suit 
from which this appeal arises, mortgaged 
some land to Rad ha Kishan Singh and 
Har Kishen Singh by registered deed for 
Rs. 1,000, the principal to lo repaid with 
interest after two years. On 14th March 
1925, four days before the period of limi¬ 
tation for a suit to recover tho debt by 
sale of the land wc uld have expired, tho 
mortgagor and mortgagees agreed to exe¬ 
cute a document that would extend limi¬ 
tation. In pursuance of this agreement 
the mortgagor Hukum Chand wrote out a 
statement drafted by a lawyer Pandit 
Moti Ram, to the effect that the land con¬ 
cerned was under mortgage by deed dated 
18th March 1911, that Re. 1-8-0 on ac¬ 
count of principal and the same amount on 
account of interest had been paid by Hukam 
Chand to the mortgagees and that the pro¬ 
perty would remain under mortgage for 
the unpaid balance of the debt. The 
document, which is Kx. P-3 in the case, 
was signed by llukam Chand but was not 
registered. 

In August 1920 Radha Kishen Singh in¬ 
stituted a suit to recover Rs. 2,295-6-0 
upon the mortgage deed, impleading the 
two other mortgagees as defendants (one 
of these, Rainkishan Singh, subsequently 
became a plaintiff in tho suit). The plain¬ 
tiff contended that the payment of Rs. 3 
recorded in p/3 and the acknowledgment 
made in that document by Hukam Chand 
saved limitation under the provisions of 


.9 and 20, Liin. Act. 
ie suit was resisted by Hukam Chand 
claimed a set-off arising out of a 
saction recorded in an unstamped un- 
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registered deed which had been lost.. He 
also pleaded that the suit was barred by 
limitation. He denied the actual pay¬ 
ment of Rs. 3 recorded in p/3 and conten¬ 
ded that this document could not be used 
for the purposo of extending limitation 
because it had not been registered as re¬ 
quired by S. 17 (d) (b), Registration Act. 

The trial Court dismissed Ilukam 
Chand's counter-claim on the ground that 
the transaction alleged could not he pro¬ 
ved by oral evidence. On the point of 
limitation it found that no money had 
passed on 14th March 1925, the record in 
p/3 for this payment being fictitious and 
that therefore the plaintiffs could not rely 
upon S. 20, Lira. Act. At the same time 
it held that the document, p/3, though not 
registered, was admissible for the purposo 
of extending limitation and that the ac- 
knowlegment of the debt made in it 
brought the suit within time so far as the 
plaintiffs sought relief from the mortgaged 
property. The plaintiffs were granted a 
preliminary decree accordingly. 

On appeal the District Judge, in whose 
Court the only point disputed was that of 
limitation, agreed with the first Court’s 
finding that the payment recorded in p/3 
was fictitious but differed from the trial 
Court regarding the admissibility of the 
document, holding that this wasan instru¬ 
ment which operated to declare an in¬ 
terest in land of the value of more than 
Rs. 100 and therefore being unregistered 
could not affect the property mortgaged. 

The suit having been thus dismissed on 
the ground of limitation the mortgagees, 
Radha Kishan Singh and Ram Kishan 
Singh, preferred the present appeal. 

The finding that no money was paid as 
stated in the document p./3 is final and 
cannot be attacked in second appeal. 

It is not disputed that the claim of tho 
plaintiffs to recover their loan from tho 
person of the mortgagor and his property 
not covered by mortgage is barred by limi¬ 
tation. The only point on which issue is 
joined before us is whether the acknow¬ 
ledgment in writing of 14th March 1925, 
can be used to extend limitation under S. 
19, Lim. Act, for a suit to recover the 
charge from tho mortgaged property. 

Mr. Puri for the appellants argues that 
the document does no more than admit 
the existing fact of the mortgage, and as 
it creates no definite change of legal rela¬ 
tion to the property it does not fall with¬ 
in the scope of S. 17 (l) (b), Registration 


Act, and is therefore available for the pur¬ 
pose of extending limitation although un¬ 
registered. In support of his argument 
he relies strongly on the Privy Council 
judgment Soni Ram v. Kanhaiya Lai (1), 
where at p. 236 it was remarked that 
their Lordships agreed with the Allaha¬ 
bad High Court that 

“an acknowledgment of liability ouly extends * 
period of limitation within which a suit must be 
brought and does not confer title and it is not a 
thing done within tho meaning of i>. 0. One- 
ra\ Clauses Act. 

In this connexion Vie lias cite 1 also M . 
Ranganayaki Aminal v. I irupakshce 
Naidu 12) and Sakharm Krishna)i v. 
Madan Krishnaji (3). He has also drawn 
our attention to a number of rulings in 
which admissions in subsequent deeds 
that mortgages existed have been held to 
extend limitation such as Nand Kishore 
v. Alt. Ramsukhi Koer (4), Khushab v. 
Behan Lai (5), ^Iugni Ram v. Gurmukh 
Roy (6); Jageshar Singh v. Dir liam (7); 
Hindu Ichhalal v. Desai Narasi Lai 
Chaturbhujidas (8), Dliarma v. Balma- 
kund (9) and Sanwal Das v. Ati Mahdi 
( 10 ). 

In reply Mr. Mehr Chand contends that 
in none of these judgments was there any 
decision on the point now directly in is¬ 
sue, namely, whether an unregistered in¬ 
strument executed (as this document p/3 
was admittedly executed) for tho purpose 
of extending limitation for a suit to en¬ 
force payment of a debt of more than 
Rs. 100, charged upon land, will affect 
the mortgaged property in the manner in¬ 
tended, that is to say, extend the poriod 
of liability of tho property for tho debt 
and so increase the charge of interest upon 
it. He relies upon the wording itself of 
S. 19, Lim. Act, and Fakiv. Khotu(ll) 
upon which judgment tho loarnod District 
Judge has based his decision. 

It is well established by the rulings 
citod by Mr. Puri, as well as many others 
that an acknowledgment of a simple 
money debt m ade in a document such as a 

(1) U9181 ^5 All. 227=40 I. A. 74=19 I. 0. 291 

(2) A. I. U. 1923 Mad. 621=72 I. C. 456. 

(8) 118801 5 Bom. 232. 

(4) 118801 5 Cal. 216=4 C. L. R. 361. 

(5) 118811 8 All. 523. 

(6) L18991 26 Cal. 834. 

(71 119211 23 O. C. 176=60 I. C. 189. 

(8) 119131 37 Bom. 326=10 I. A. 68=18 I. 0. 
909 (I\ C.). 

(9) 1189G1 18 All. 453=(1896) A. \V. N. 147. 

(10) A. I. R. 1925 All. 174=85 I. 0. 330, 

(11) 11879] 4 Bom. 690. 
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compulsorily registrable mortgage-deed 
may extend limitation for a suit to reco¬ 
ver that debt although the deed is not 
registered and cannot affect the property 
to which it relates. This is all that is 
laid down in Hiralal Ichhalal v. Nnrsi 
Lai Chaturbhujdas (8). Similarly in 
Nundo Kish a re v. Mt. Ramsnkhi Koer (4) 
the suit was to recover a money debt sub¬ 
sequently acknowledged in a conveyance. 
Mugni Ham v. Gurmukh Roy (6), disposed 
of a case of the same kind, tho debt sued 
for having been admitted in a subsequent 
mortgage deed. Tho receipt in favour of 
Government, referred to in Hiralal Ich- 
halal v. Narsilal Chaturbhujdas (8) were 
executed before the Registration Act was 
passed. In Sanwal Das v. Ali Mchdi (10) 
the acknowledgement was apparently con¬ 
tained in a list attached to a conveyance 
deed and it is not known whether the deed 
was or was not registered. 

The judgment of the Lahore Chief Court 
Mahomed Khan v. Jai Sukh (12) relied 
upon by the trial Court, dealt with a case 
in which the acknowledgment pleaded was 
of a simple money debt, while Chiihar v. 
Wazira (13) also referred to by the trial 
Court, gave no decision with reference to 
S. 19, Lim. Act, the suit being dismissed 
because tho mortgage bond on which it was 
based was unregistered. In Jageshar 
Singh v. Bir Ram (7), a Single Bench 
judgment of the Oudh Court dealing with 
a mortgage for Rs. 75 only the question 
of the necessity of registration was not 
before the Court and the judgment does 
not show whether any of the acknowledg¬ 
ments relied upon related to a charge of 
more than Rs. 100. Presumably the con¬ 
veyance of 22nd April 1913. referred to in 
the judgment was a registered instrument. 
Nor does Dharma v. Balmukund (9), 
help the appellants. The admission re¬ 
lied on was found to be ineffective to ex¬ 
tend limitation. It was entry in a settle¬ 
ment khewat and as such would in any 
case be exempted from registration under 
S. 19, Registration Act, a fact apparently 
overlooked in Mr. Rustomji's Commentary 
on S. 19, Lim. Act to which Mr. Puri 
has referred us. 

The only ruling cited by Mr. Puri in 
which an acknowledgment of a charge of 
more than Rs. 100 on immovable pro¬ 
perty, made in an unregistered document 
was held to save limitation under S. 19. 

(12) L18801 88 P. It. 1880. 

(13) L1881] 17 P. K. 1881. 
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Lim.,Act, is Anant Ram v. Inayat Alt 
Khan (14). We have examined tho re¬ 
cord of this case (Civil Appeal No. 2517 
of 1915) and found that the charge sought 
to be enforced was Rs. £00. But in that 
case the question now under consideration 
was not raised and the fact that the bond 
containing the acknowledgment was un¬ 
registered was not noticed. 

Lastly, as regards the words quoted by 
Mr. Puri from Soni Ram v. Kanhaya 
Lai (l) it need only be remarked that they 
must be read as applying to the facts of 
that particular case. The acknow ledg¬ 
ment put forward in that case was held 
ineffective for reasons not connected with 
the Registration Act, and the remark on 
which Mr. Puri relies related to the effect 
of S. 6. General Clauses Act. 

It must be conceded that Mr. Mehr 
Chand is correct in his contention that 
none of these rulings decide the exact 
point before us. 

It cannot now be disputed, that the 
word “declare" m S. 17 (1) (b), Registra¬ 
tion Act, must be read to indicate some¬ 
thing more than a mere statement of exis¬ 
ting fact, and to imply a declaration of 
will to causea change of legal relationship 
in respect of the property concerned—a, 
proposition for which the two judgments 
Sakltaram Krishnaji v. Madan Krish- 
naji (3) and Ranganaiyaki Ammal v. 
Virupakshee Naidu (2), relied on by Mr. 
Puri, are not the only authorities. 

We have to see whether the document 
p/3 purports or operates to make such a 
declaration. I do not think that it does. 
This view is consistent with that taken in 
Sakharam Krishnaji v. Madan Krish¬ 
naji (3), where it was pointed out that an 
acknowledgment of liability in a form other 
than a receipt does not requiro rcgistia- 
tion and that Cl. (b), S. 17 (1), Registra¬ 
tion Act. does not comprise an acknow¬ 
ledgment. Tho Limitation Act does not 
extinguish rights and titles but prevents 
their enforcements by legal process. The 
document p/3 made no chango in the legal 
relation to the property charged. It 
merely admittted that tho mortgage ot 
1911 existed unredeemed. Such an ac¬ 
knowledgment of debt cannot, I think, bo. 
said to purport or operate to bring into, 
operation a charge upon the mortgage land 
which had not been created by tho mort- 
gage deed itself. 


(14) 11920] 2 L. L. J. 549. 
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The Bombay ruling of 1880 in Faja v. 
Khotu (11) was upon facts not on all fours 
with those of the present case. The in¬ 
strument under consideration there was 
being used, in the opinion of Melvin, J., 
as evidence of title and the document it¬ 
self appears to have been one which did 
as a fact express a will to alter title and 
to make a change in the nature of the exe¬ 
cutant’s possession. I do not think that 
the judgment intended to lay down broad¬ 
ly that an admission extending limitation 
must be registered if the liability admit¬ 
ted is of a value of more than Rs. 100 and 
is a charge on immovable property. If it 
had this intention I am not prepared, in 
view of the principles stated above to fol¬ 
low it here. 

Mr. Mehr Chand has attempted to find 
support for the lower Court’s decision in 
the discussion at pp. 1058 and 1059 of 
Mani Ram Seth v. Seth Rttp Chand (15) 
and in a number of decisions of this Court 
purporting to bo based upon the conclu¬ 
sions laid down in that judgment. His 
argument is that the instrument p/3 in¬ 
terpreted in the light of the remarks made 
there by the Privy Council must be held 
to imply a promise to pay and therefore 
in itself to create a charge. But the ques¬ 
tion before their Lordships in that case 
was merely whether the particular form 
of acknowledgment which they were con¬ 
sidering satisfied the requirements of S. 19, 
Lim. Act, and what was laid down by 
them ultimately was simply this: that 
S. 19 requires only a definite admission 
of liability and says nothing about a pro¬ 
mise to pay. In the present case it is not 
disputed that tho instrument p/3, if ad¬ 
missible, although not registered, con¬ 
tains an admission which will extend 
limitation. 

For all these reasons I am of opinion 
that the document p/3 did not require 
registration and I would accordingly ac¬ 
cept tli3 appeal and setting aside the judg¬ 
ment appealed against, restoro the decree 
of the trial Court with costs throughout. 

Johnstone, J. —I agree. 

R.M./r.k. Appeal allowed. 

(15) L19061 33 Onl. 1047=33 I. A. 105=2 N. 

R. 190 (P. 0.). 
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Tek Chand and Coldstream, JJ. 
Khan Beg and others Plaintiffs Ap¬ 
pellants. 

v. 

Mt. Fateh Khatun and another —Defen¬ 
dants—Respondents. 

First Appeal No. 2310 of 1923, Deci¬ 
ded on 27th April 1931, from decree of 
Senior Sub-Julge, Shah pur, at Sargolha, 

D/- 1st May 1923. 

(a) Custom (Punjab) — Riwajiam—Entries 
in—Presumption—Initial presumption is in 
favour of entry whether custom is in accord 
with general custom or not—Quantum of evi¬ 
dence necessary to rebut presumption varies 
with facts and circumstances of each case. 

Courts in the Province are bound to make an 
initial presumption in favour of the entries in 
tho Riwajiam irrespective of tho fact whether 
the custom, as recorded, is in accord with tho 
general custom or not. The quantum of cvidcnco 
necessary to rebut this presumption will how¬ 
ever vary with tho facts and circumstances of 
each case and each case must be decided on its 
own facts. Where the Riwajiam lays down a 
custom, which is in consonance with the gene¬ 
ral agricultural custom of tho province, very 
strong proof will have to be produced to displaco 
this presumption; but where this is not the case 
and the custom recorded in the Riwajiam is 
opposed to the rules generally prevailing, tho pre¬ 
sumption will be considerably weak. Again, where 
the Riwajiam aflects adversely tho rights of fe¬ 
males who had no opportunity whatever of ap¬ 
pearing before the revenue authorities thepresurap- 
tion will be weaker still and only few instances 
might suffice to rebut it. IP 158 C 21 

(b) Custom (Punjab)—In early records un¬ 
less expressly otherwise stated custom must 
be taken to govern ancestral property only. 

In the earlier records of custom throughout the 
Punjab, in absenco of an express provision to the 
effect that the custom recorded relates equally 
to ancestral and liou-ancostrnl property, it must 
be taken to govern ancestral property only: 1 
Lah. 284, Ref. IP 1GI C 21 

# (c) Custom (Punjab)—Succession — An¬ 
cestral property—Fifth degree is the limit. 

As regards ancestral property also, moro usu¬ 
ally tho fifth degree is found to bo custonmy 
limit: A. I. R. 1922 Lah. 320 and .1. I . R. 1922 
Lah. 387, Ref . |P 1G2 0 ll 

❖ (d) Custom 'Punjab)—Alienation—Mauza 
Mardwal in Khushab Tahsil of Shahpur Dis¬ 
trict—Non-ancestral property—Collaterals of 
sixth degree cannot contest gift to daughter 
by widow of last male holder. 

In Mauza Mardwal in tho Khuslmb Tahsil of 
the Shahpur District according to custom among 
all tho mussalman tribes collaterals (of the sixth 
Um degree) of tho last malo holder havo no locus- 
standi to contest tho gift of non- aucestral pro¬ 
perty by his widow to hor dauglitors: (Case law 
discussed ). 

. Badri Das and Jiwan Lai Kapur — 
for Appellant. 

Nanak Chand and Bhagu Barn —for 
Respondents. 
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Tek Chand, J. —The previous his'ory 
of this litigation is set out in detail in 
the order of remand dated 25th January 
1928, [Khan Beg v. Mt. Fateh Khatun 
reported in A. I. It. 1928 Lah. 482 ! and 
it is not necessary to repeat, it here. 
Briefly stated the facts are that Jahan 
Khan, Awan of Mauza Mardwal in the 
Khushab Tahsil of the Shahpur District, 
die 1 sonless, possessed of a large landed 
estate. He left two widows, Mt. Fateh 
Khatun and Mt. Jawai, and four daughters: 
(1) Mt. Bhag Bhari from Mt. Fateh Kha¬ 
tun; (2) Mt. Nek Bakhat, (3) Mt. Mugh- 
lani and (4) Mt. Bakhat Bhari from tne 
second widow. Mt. Jawai. On his death 


. Whether there have been any previous deci¬ 
sions about the points now in issue and what j« 
their effect. On defendants. 

5. To what relief are the plaintiffs entitled? 
On plaintiffs. 

As the joints involved in the two suits 
were the same they were tried together 
and weredisposed of in one judgment. The 
learned Judge (Mr. Khan Chand Janmeja) 
held that the land had not been proved! 
to be ancestral and that the plaintiffs had 
no locus standi to question the gifts in 
favour of the daughters. Ho found 
issue 4 against the defendants, hold¬ 
ing that the previous decision did not 
operate as res judicata in the present liti¬ 
gation. On these findings he dismissed 


Mt. Fateh Khatun and Mt. Jawai suc- 


both suits. From these decisions the 


ceeled in equal shares to his property, 
with the usual widow's estate. The 
daughters were unmarried at the time, 
but they all have married since. In 1921 
Mt. Fateh Khatun giftel the entire land 
which was in her possession at the time 
to her daughter Mt. Bhag Bhari. Two 
years later, Mt. Jiwai also gifted the part 
of the land which was in her possession 
to her three daughters above mentioned. 
Thereupon the plaintiffs, who are the 
collaterals of Jahan Khan in the sixth 
degree, institute 1 two suits, alleging that 
the land left by Jaban Khan was ances¬ 
tral qm them and that un ler custom his 
widows had no right to gift it to their 
marriel daughters. On these allegations 
they claimed declaratory decrees to the 
effect that the gifts were invalid and 
would be ineffectual against their rever¬ 
sionary rights after the death of Mt. Fa¬ 
teh Khatun and Mt. Jawai respectively. 


The defendants denied that the land 
was ancestral and plealel that the gifts 
by the widows in favour of their respec¬ 
tive daughters had merely the effect of 
accelerating succession and consequently 
the plaintiffs were not entitled to the 
declaration prayed for. It was also urged 
that there bad been previous litigation 
between the parties in which the same 
point was involved and that the decision 
in that case operated as res judicata 
against the plaintiffs. On these pleadings 
the learned Subordinate Judge framed the 
following issues: 


1. Whether the property in dispute is ances¬ 
tral 0(1 the plaintiff. On plaintiffs. 

2. If issue 1 is proved, whether plaintiffs (being 
collaterals of the sixth decree) have no locus 
standi to sue. On defendants. 

8 In case of non proof of issue 1, whether the. 
have still a right to sue? On plaintiffs. 


plaintiffs have preferred two separate ap¬ 
peals to this Court. 

At the bearing a faint-hearted attempt 
was male to prove that the property was 
ancestral, but the Division Bench, after 
examining the relevant porlions of the 
record, affirmed the finding of the lower 
Court to the contrary. The second and 
the really important point raised was 
that the onus of issue 3 had been wrongly 
laid on the plaintiffs by the learned trial 
Judge, as according to the Wajibularz 
of 1<S65 and the Riwajiam prepared in the 
course of the settlement of 1895-96, agna- • 
tic relations of a sonless male proprietor 
excluded married daughters fiom inheri- 


ance to bis non-nncestral property. In 
reply the defendants urged that the 
mtries in the Wajibularz and the Riwaj- 
am being unsupported by instances and 
being contrary to the general agricultural 
custom of the province, no such presump¬ 
tion could be made in favour of their 
lorrectness. The Division Bench dis¬ 
missed at great length the question and 
lel l that in view of .the decision of their 
Lordships of the Privy Council in Beg v. 

Utah Ditto, (I). t . . . . 

Courts in the province are bound to make an 
nitial presumption in favour of the entries in 
he Riwajiam. irrespective of the fact whet her 
he custom, as recorded, is in accord with the] 
jcneral custom or not. The quantum of ov 
ience necessary to rebut this presumption will 
mwever vary with the facts and c,rc " m * ta ™ e * 
,f each case. Where the Riwajiam lays down a 
uistom, which is in consonance with the general 
igricultural custom of the province, very elrong 
,roof will have to be produced to displace tins 
.resumption; but where this is not the .case and 
he custom recorded in the Riwajiam is opposed 
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in the Riwajiam raises a presumption in favour of 
the custom recorded therein, and the onus lies 
upon the daughter to rebut that presumption. It 
is however clear that the general custom of the 
province favours the succession of the daughter to 
the acquired property of her father in preference 
to collaterals: vide Rattigan's Digest of Customary 
Law. para. 23, sub*para. (2); and that the custom 
invoked by the plaintiff must be treated as an 
exception to the general ^ 0 /* 

After examining certain observations of 
the compiler of the Riwajiam then in 
question, the learned Chief Justice came 
to the conclusion that : 

"the consideration set out above leaves no doubt 
that the onus placed upon the daughter by the 
entry in the Riwajiam is a light one, and does not 
require much evidence to repel it.’ 1 

He then proceeded to examine the evi¬ 
dence in the case, and finding that the 
defendants had proved four instances, in 
which daughters had succeeded to the 
self-acquired property of their father in 
preference to collaterals, held that the 
onus was discharged. 

Similarly, in Khuda Dud v. Mt. Rabid 
T)ihi, A.I.R. 1930 Lah. 72f, another Divi¬ 
sion Bench, while considering a similar 
entry in the Riwajiam of the Sialkot Dis¬ 
trict, held that the initial presumption 
was no doubt in favour of its correctness, 
hut that the custom recorded—that married 
daughters were excluded from succession 
to the self-acquirel property of their 
fathers—being contrary to the general 
custom of the Punjab, “the onus placed 
on the daughter was a light one “anUhat 
»t had been fully discharged. To the samo 
effect are, Said v. Mt. Said Bibi (4). deci¬ 
ded by Broadway and Harrison, JJ 
which dealt with the identical question 
arising among the Mahomedan Jats of 
Sialkot District and Karim Bakhsh v 
Ntazitmuddin, A.I.R. 1930 Lah. 596, deci- 
ded by Bhido, .T., tho parties to which 
were Arains of Ludhiana District. 

It is obvious that in a matter like this 
it is not possible today down a hard and 
fast rule about tho quantum of evidence 
necessary to rebut the presumption arising 
from the entries in the Wajibularz or the 
Eiwajiam, and each case must bo decided 
on its own pecul.ar facts. It may bo ob¬ 
served however that the view taken in the 
rulings cited above is not of recent growth 
but is merely a re-statement of the pro 

soZTT" ° f ‘H*** Council and of 
0 '°., ominent Judges of the Chief 

Court dating back almost to the vory time 
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Riwajiam affects adversely the rights of females 
who had no opportunity whatever of appearing 
before the revenue authorities the presumption 
will be weaker still and only a few iustances 
'might suffice to rebut it.” 

On this finding issue 3 was refrained as 
follows: 

‘ Whether according to custom, collaterals (of 
the sixth degree) of the last malcholder have no 
locus standi to contest the gift of non-aneestral 
property by his widow to her daughter.” 

The case was accordingly remanded 
under 0. 41. R. 25, to the trial Court for 
further inquiry and report. On remand 
both parties produce! voluminous oral 
and docuinentray evidence, on which the 
learned Subordinate Judge (Mr. Hukaiu 
Singh) has submitted his finding against 
the defendants. The case has been argue! 
at great length by both counsel and wo 
have been taken through the whole 
record. 

Before dealing with the evidence, it 
may be observed, that since the order of 
remand was passed, there have been 
several important judicial pronounce¬ 
ments on the quest ion of onus in such 
and similar cases, and they uphold the 
view taken in the remand order. In 
Vaishno Ditti v. Bameshri (2) their Lord- 
ships of the Privy Council have re-affiimed 
the rule laid down in Beg v. Allah Dittn( 1), 
that tho custom as recorded in tho Riwajl 
iam, applicable to the parties, is prima 
facie proof of the existence of the custom, 
subject, of course, to rebuttal and that it 
ought not to bo held insufficient merely 
for want of instances. The second case, 
Sultan v. Ml. Sharfan (3) is of particular 
importance for our present purposes, as 
the question for decision there was exactly 
the same as the one before us ; the parties 
were Awans of tho neighbouring district 
of Jhelum ; and the relative entry in tho 
Riwajiam of that district was in almost 
identical terms. The loarnoi Chief Jus- 
tice who delivered the judgment of the 

obserTed (john3t °n°, J. concurring) 
C nlX h ^P. 1 2n“ fl8 - plnCO their rolinnco upon an 

down L , L aJmm °, f , th0 di * trict . wl ‘ ic >* hys 
7? arr,e j dnU e bU!r in tho absence 

oLtv on Tm d ™ drint9 - 8Ucceed to tho pro- 
perty of her father only until marringo ; and that 

t ft n? S h ,n t Ct,0n 13 ,“ ndo ' in the matfer of inheri- 
tance between self-acquired and ancestral property 
of the father or between movcablo or immovable 

property. As laid down by tkoir Lordships of tho 
P nvy Council in Beg v. Allah Pitta °o n £ y 

^ R ‘ 1928 P ‘ °- 294=113 I. 0. 1=55 I A- 

407=10 Lah. 86 (P.C.). 51 ' A 

(8) A f I ; R o, 1 0 928 Lah - 703=111 I- 0. 846=10 
Lah. 249. 
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be judicially examined in that Court. In- held in Rahim Shah v. Hussain Shah 
deed some of the earlier judgments possess 
a peculiar value of their own as the Judges 
responsible for them spoke with great 
authority on the subject, having them¬ 
selves conducted settlement operations in 
the districts and compiled Codes of tribal 
customs from the materials collected under 
their supervision. To refer to a few of 
these judgments, we find in Muhammad 
Immam Ali Khan v. Hussain Khan (5) 
the following observations of their Lord- 
ships of the Judicial Committee : 

“As regards the evidence of custom furnished 
by the Wajibularz, its weight may be very slight 
or may be considerable according to circum- 

w 

stances." 

Again in Anant Singh v. Durga Singh 

(6) the same high Tribunal laid down : 

"there is no class of evidence that is more likely 
to vary in value according to circumstances than 
that of the Wajibularz." 

Similarly in Ralla v. Budha (7), Sir 
Meredvth Plowden, S. J., remarked that 

“the Customary law of the Punjab is an un¬ 
written law as Riwajiams are only evidence the 
value of which varies considerably, as to what 
that unwritten law is." 

And as to the strength of the presump¬ 
tion when the entry affects adversely the 
rights of the females, we have the weighty 
pronouncement of Roe, J., who was,, i 

I may say so with all respect, one of the 
most eminent exponent pf the principles 
of the Punjab Tribal Custom and had 
himself compiled one of the most im¬ 
portant Riwajiams, in Har baratn v. 

Mt. Deoki (8), at p. 131 : 

“There is no doubt a general tendency of the 
stronger to override the weak, and many instances 
mav occur of the males of a family depriving 
females of rights to which the latter arc legaHy 
entitled. Such instances may oc followed » 
generally as to establish a custom, even though 
the origin of the custom were usurpation, but c 
Courts are bound to carefully wa cl. over ti e 
rights of the weaker party, and to refuseto hM 
that thev have ceased to exist unless » cmto.n 
against them is most clearly established. 

These remarks were endorsed by an¬ 
other high authority, Clark C.J. (Reid. J. 
concurring) in Mania Bakhsh y. Muham- 
mad Bakhsh (9). In the meantime another 
Division Bench of which the senior mem¬ 
ber Robertson, J.. was the author of one 
of the official codes of tribal custom, had 


( 5 ) [18991 20 Cal. 81=25 I. A. 101=7 Sar. 432 

(G) [1910^ 82 All. 3G3=37 I. A. 191=0 I. C. 737 

(7) [18931 50 P. R- 1893 (F.B ). 

118931 24 P. R* 16^3. 

0) [l90G] 51 P. K. 1900=74 P. L. R. 1001. 
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(10), at pp. 358-59 : 

"It must be remembered that in these cases it 
is the rights of women which have been under 
discussion, and the record before us shows that 
the male relations in many cases at least have 
been clearly more concerned for their own advan¬ 
tage than for the security of the rights of widows 
and other female relatives with rights or alleged 
rights over family property, and the statements 
of the male relatives in such matters have to be 
taken cum grano salis where they tend to mini¬ 
mise the rights of others and to extend their 
own." 

Again in Bholi v. Man Singh (11), 
where tlie Riwajiam under considera¬ 
tion had laid down that daughters were 
excluded by collaterals, even up to the 
tenth degree, from succession to the pro¬ 
perty of their fathers, the learned Judges 
remarked : 

"It may be conceded that as land is rising in 
value the landholders are becoming more and 
more anxious to exclude female succession. They 
are ready to state the rule against daughters as 
strongly as possible ; hut if the custom is so well 
established, it is strange that they are unable to 
state a single instance in point on an occasion 
like the compilation of the Riwajiam, when de¬ 
tailed inquiries are made and leading men arc 
supposed to give their answers with deliberation 
and care." 

Even more emphatic is the warn- 
ing conveyed in Ganpatrai v. Kesho 
Ram (12), at p. 99 : 

“The entries in the Wajibularz are undoubtedly 
in favour of the plaintiff's contention. ' 

Hut thev seek to support a custom in defeasance 
of the rights of persons who were no parties to 
that declaration, i.e., the female relatives of the 
signatories, and it is quite clear that no body of 
nun can deprive another set of 

under personal law by their mere ipse dixit that 
their custom is different from personal law. Iso 
doubt usurpation successfully carried out for a 
long time may possibly eventually ostabhsh a 
custom, but it is necessary in such acasc o s ow 

not merelv that certain persons desire such and 
such to bo the custom to the detriment of the 
rights of others, but that such and such have 
roily become a binding custom fully established 

and followed.” . . . 

Bearing in mind the points emphasized 
in these judgments let us now proceed to 
examine the entries in the records of 
tribal custom of the Shahpur District 
relied upon by the plaintiffs and the evi¬ 
dence produced by the parties in rebutta 
or support thereof. The first of these is 
the Wajibularz of Mauza Mardwa 1 pre¬ 
pared in the Settlement of 1865 (Ex. P. , 
para. 6 of which purports to be a _ com- 
nlete code of the custom dealing with 
the partition oMnheritance m all mat- 

(10) [19011 102 P. R- t-JO 1 ' 
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tors.” On the point with which we are 
concerned in this case, we find it recorded 
that: 

"If a proprietor dies sonless leaving an unmar¬ 
ried daughter, she shall hold a life-interest in his 
property and pay the revenue. She shall have no 
concern with it when she marries. Her father's 
collaterals, who celebrate her marriage at their 
own expense, shall own her father's estate." 

Now the first point worthy of note in 
this entry is that it lays down that, on 
the marriage of the daughter, the pro¬ 
perty shall pass to those collaterals “who 
celebrate her marriage at their own ex¬ 
pense.” It says nothing as to what would 
happen if the agnatic heirs did not contri¬ 
bute towards the expenses of the marriage. 
Secondly, this Wajibularz, which is iden¬ 
tical in terms with the Wajibularaiz of 
many other villages in the Shahpur Dis¬ 
trict prepared in the courso of the same 
Settlement : vide Exs. P. 32, P. 32-B, 
P. 1, 1, P. 3. P. II, P. Ill, P. 4, P. 6, 
P. fi-B, P. 7, P. 7-B, P. 8, P. 8-B, P. 9, 
P. 9-B, P. 10. P. 10-B, P. 11, P. ll-B, 
P. 12, P. 12-B, P. 13, P. 13-B, P. 14, 
P. l l-B, P. 16, P. 18-B, P. 19-B, P. 21-B, 
P. 92-B, P. 93-B, P. 94-B, P. 95-B, 
P. 128-B, P. 127-B, P. 128-B, P. 129-B, 
P. 130-B.P. 131-B, P. 132-Band P. 133-B, 
laid down one custom for all malguzars 
irrespective of the tribe or creed to which 
they belonged. It seems inconceivable 
that the custom on all matters relating to 
inheritance would he uniform among all 
landowners of the locality irrespective of 
the fact whether they formed part of 
compact village communities, or whether 
they wore Hindus or Mahomedans. 
Thirdly, (and this is the most important 
point) the entry does not specifically state 
whether the custom laid down was in res¬ 
pect of property which was ancestral in 
the hands of the last nmleholder or whe¬ 
ther it applied equally to his self-acquisi¬ 
tions as well. It seems highly doubtful 
- whether in 1865 inquiry into questions 
relating to customary succession was con¬ 
ducted with due regard to the distinction 
between ancestral and non-ancestral pro¬ 
perty. Lastly, we find it judicially laid 
down by a Division Bench of the Chief 
Court in Sawand v. Mt. Jindwanti 
Civil Appeal No. 665 of 1905, which was 
a case from the same tahsil as the one 
before us and on which the Wajibularz 
under consideration was identical in terms 
with Ex. P/5, that the entry should he 
read as referring to ancestral property 
only. This finding was approved in Ghu- 
1932 L/21 & 22 


lam Muhammad v. Gauhar Bihi (13) (at 
p. 291) which also was a case from the 
Khushab Tahsil and the decision turned 
on the interpretation of a similar entry 
in the Wajibularz of Mauza Miana Hazara. 
It may be state t that these judgments are 
in accord with numerous other rulings in 
the Punjab Record, which have laid 
down in the clearest terms that in the 
earlier records of custom throughout fhe 
Punjab, in the absence of an express pro¬ 
vision to the effect that the custom recor- 
del related ejually to‘ancestral and non- 
ancestral property, it must be taken to 
govern ancestral property only (see the 
authorities cited under para. 23 of Rat- 
tigan's Digest of Customary Law), and 
particularly Nidhu v. Nam Singh (14). 
In these circumstances I feel constrained 
to hold that the entry in the Wajibularz 
(Ex. P-5), is inconclusive and cannot be 
said to be a record of a well-ascertained 
custom governing succession to the non- 
ancestral property of a soilless proprietor. 

The Riwajiam of 1895-96 prepare! by 
Mr. Wilson stands however on a different 
footing. At pp. 48 and 49 of the English 
e 1 it ion of the General Cole of Tribal 
Custom in the Shahpur District of the 
Punjab, drawn up by Mr. Wilson, we find 
the following: 

"Question 16.—Under what circunistauces aro 
daughters entitled to inherit? Are they excluded 
by the sous or by the widow, or by the near malo 
kindred of the deceased ? If tliev are excluded 
by the near male kindred, is thero any fixed limit 
of relationship within which such near kindred 
must stand towards the deceased in order to ex¬ 
clude his daughter? If so, how is the limit as¬ 
certained? If it depends cn descent from a com¬ 
mon ancestor, state within how many generations 
relatively to the deceased such common ancestor 
must come? 

Answer 1G.—All Mussalmans. 

A married daughter in no case iuherits lior fa¬ 
ther’s estato or any share iu it. An unmarried 
daughter succeeds to no share in presenco of 
agnato descendants of the deceased, or of her own 
mother; but if there bo no agnate descendants 
and no sonless widow, the unmarried daughters 
succeed in equal shares to the whole of tlioir fa¬ 
ther’s property, moveable or immovable, till their 
marriage, when it reverts to tho agnate heirs If 
there bo a widow and daughters of another wife 
who has died, tho unmarried daughters of the 

deceased wife succeed to thoir mother’s share till 
tiioir mnrnngo. 

Here follow certain observations rela¬ 
ting to some families of Tiwanas, Saivads 
and Hindus which are irrelevant for our 
present purposes. 


(13) 11020) 1 Lah. 284=54 I. C. 410 

(14) 11900] 2 P. R. 1000=1 I. C. 457. 



162 Lahore Khan Beg v. Mt. 

Question 17.-1$ tlicre any distinction as to the 
rights of daughters tc inherit: (1) the immovable 
or ancestral, the moveable or acquired, propertv 
of their father? 

Answer 17.-—All Mussulman;. 

As regards tlie right of the daughter tc inherit, 
no distinction is made between the moveable cr 
immovable, ancestral and acquired property of 
the father. If she inherits at all she takes the 
whole estate.” 

These answers, so far as they go, un- 
doubtely support the contention of the 
plaintiffs and raise the initial presumption 
in their favour. It is however beyond 
dispute that the custom as recorded is 
unusual and contrary to the general custom 
of the province, and that it adversely 
affects the rights of females. In the first 
place it makes no distinction between suc¬ 
cession to ancestral and non-ancestral pro¬ 
perty left by the father, whereas in the 
province as a whole, daughters generally 
succeed to the self-acquired property of 
the father to the exclusion of his nearest 
agnatic relation. Secondly as regards an¬ 
cestral property also, it is now well set¬ 
tled that "more usually the fifth degree 
is found to be the customary limit: Iial- 
tigan’s Digest of Customary Law, para. 23. 
See also Bholi Man Singh (11). Manohar 
v. Mt. Nanhi (lo)at p. 371 of (2 Lah.); Mt. 
Dhan Kanr v. Similar (16); Ciunlit Singh 
v. Mai an (17); and Kyas Muhammad v. 
Banna (IB). But in the “Answer," as 
recorded in the English edition of the 
Riwajiam no limit is specifically men¬ 
tioned within which the kindred should 
stand towards the deceased in order to 
exclude the daughters, though the Ques¬ 
tion" clearly contemplated inquiry into 
this point. It is not possible to say whe¬ 
ther the omission in the answer' is due 
to the fact that the point was lost sight 
of in the investigation, or whether it was 
really intended to lay down that custom 
permitted collaterals, however remote 
(even of the tenth or fifteenth, or remote! 
degrees) to exclude daughters. Some light 
on this point is thrown by the vernacular 
Riwajiam (Ex. P. 29 printed at p. 217 
of paper hook B). Question 16 and the 
answer thereto as given by the A wans are 


(10) A. I. It. 1922 Lali. £20= GG I. C. 390-2 

(1G) £?■** 1922 Lali. £87=67 I. C. 415=3 
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( 17 ) A. I. R. 1925 Lah. 35=84 I. C. l«l-o 

( 18 ) A L L K. 1925 Lali. 110=78 I. C. 133. 


Fateh Khatun (Tck Chand, J.) 1932 

somewhat differently worded and are re¬ 
corded as follows: 

Question 1G.—Under what circumstances are 
daughters entitled to inherit? If a son or a widow 
or their collaterals be alive does or does not 
daughter inherit? Up to what limit, or remote 
degree a near kindred s right is preferential to that 
of a daughter.” 

Answer —Awans. If there be no issue of a 
widow ami daughters be unmarried they inherit 
the property. The inheritance does not devolve 
upon married daughters. Even if there bo chacha 
(father’s younger brother), and Taya (father’s 
elder brother) inheritance devolves upon daughters 
till their marriage. Even if a step-mother be 
alive still a daughter gets liermother's share.” 

It will be noticed here, too,the first part 
of the question has not been specifically 
answered. It is however a matter for con¬ 
sideration whether the use of the expres¬ 
sions chacha and Taya" does not indicate 
that the “answer" given related to the 
respective rights of daughters and near 
agnates,’* and it was not intended to lay 
down that collaterals of remote degrees 
shall be preferred to daughters. This 
view certainly receives some support from 
the admitted fact that in his lifetime a 
sonless A wan proprietor possesses almost 
unlimited powers to give away his pro¬ 
perty to his daughters and their issues. 
It is stated at p. 71 of the printed Riwaji¬ 
am that among Awans, 

“a father having no son cr son’s son has full 
power to give the whole of his immovable pro¬ 
perty to his daughter, daughter’s son, sister’s son, 
son-in-law, or to one of his agnate heirs without 
the consent of the other agnates. No distinction 
is made between ancestral and acquired pro¬ 
perty.” 

There is also a very significant remark 
at p. 73, that: 

“among the Awans there is a general feeling 
that a sonless man is absolute owner of all his 
property, including his laud, and can dc with it ns 
lie likes, as his agnate heirs are generally his 
enemies.” 

(His Lordship then discussed the docu¬ 
mentary and oral evidence produced by 
Loth the plaintiffs and defendants and re¬ 
ferring to 81 P. B. 1879 and 9 P. B. 1899 
proceeded.) It will thus appear that 
none of the judgments referred to above is 
of any real value as a precedent for suc¬ 
cession to non-ancestral propeity. 


here are however the following three 
icial decisions which are decidedly in 
aur ol the plaintiffs: (1) Jawaya Shah 
Mt. Fatima (19), where a Division 

) a.I.R. 1925 Lah. 482=89 I. C. G5G=G 
Lah. 356. 
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Bench of this Court held that among 
Sayyads of theSiiahpur District, a daughter 
on her marriage loses her right to retain 
any portion of her deceasel father's pro¬ 
perty, whether ancestral 01 self-acquire 1. 
The case appears to have been decided 
only on the presumption arising from the 
entry in Wilson’s Riwajiam. no instances 
being prove! one way or the other by 
either party. It is however important to 
note that tiro judgment as printe l does 
not give the degree of relationship in 
which the plaintiffs in that case were 
relate! to the last male holder and it has 
not been shown aliunde whether they were 
distant kindred, like the plaintiffs in the 
case before us. (2) Ex. P-30 was decided 
on appeal by the District Judge, Sargodha, 
on 8th April 1927. and is based upon 
Jawaya Shah v. Mt. Fatima (19). In 
this case collaterals of the fifth degree 
succeed© 1 in preference to daughters. (3) 
Ahmad Khan v. Mt. Sat Dhan, A. 1. li. 
1930 Lalt. 232, decide! by Jai Lai, ,T„ sit¬ 
ting singly on 17th October 1929. Theie 
the property in dispute was non-ancestral 
and collaterals of the fourth degree were al¬ 
lowed to succeed in preference to daugh¬ 
ters. Tho caso was decided on the pre¬ 
sumption arising from the Riwajiam, no 
instances were proved by either sido and 
the learned Judge preferred to follow 
J aw ay a Shall v. Mt. Fatima (19), in pre¬ 
ference to tho earlier decision, Ghulam 
Mahomed v. Gauhar Bibi (13). 

From what has been stated above i* 1 
will be seen that these are tho only three 
instances in which the property was non- 
ancestral and collaterals exclude! daugh¬ 
ters, hut it is significant that in none of 
them were the collaterals related in the 
sixth or remoter degrees. 

Both Mr. Balri Das and Mr. Nanak 
Chand took us through tho oral evidence 
of the witnesses produced by both par¬ 
ties, and attempted to support their res¬ 
pective contentions by referring to the 
instances to which these witnesses de¬ 
posed. The evidence on both sides is 
however of highly partisan character, and 
it is obviously unsafe to place implicit re¬ 
liance on it. In some cases the witnesses 
merely repeated what was already in the 
revenue records, and these instances have 
been considered already in anearlior part of 
this judgment. For the rest, the witnes¬ 
ses either failed to give the necessary par¬ 
ticulars or gave evidence on merely hear¬ 


say and in the majority of cases, the de¬ 
tails given by them were found to be in¬ 
correct. when compared with the relevant 
entries in official records. For these rea¬ 
sons I do not think it necessary to dis¬ 
cuss tliis evidence in detail here. It will 
he sufficient to say that in my opinion, it 
is of a highlv unsatisfactory character and 
is of no real help to either party. 

Mr. Balri Das however relic! strongly 
on the statements male by some of the 
defendants' witnesses that there was no 
difference between succession to ancestral 
and non-ancestral property, and of others 
who hal depose! that collaterals up to 
the third or fourth degree exclude! 
daughters in succession to property of 
either character. The assertions of these 
witnesses, so far as they relate to succes¬ 
sion to non-ancestral property are how¬ 
ever unsupported by documentary evi¬ 
dence, which must have been in existence 
if property passe! in the manner deposed 
to by them. 

Lastly Mr. Badri Das drew our atten¬ 
tion to the statement of Mir Abdullah, 
husband of one of the donee defendants, 
that he was one of the persons who had 
signed the vernacular Riwajiam prepared 
in the course of settlement by Mr. Wil¬ 
son. I do not think much importance 
attaches to this circumstance, especially 
when we find that “Answers” to ques¬ 
tions 16 and 17 in the Riwajiam do not 
give the degree of relationship in which 
the collaterals must stand to the deceased 
in order to exclude daughters from suc¬ 
cession to non-ancestral property. 

From what lias been staled al.ove it 
will be seen that there are more than 
twentycascs in which daughters arc proved 
to havo excluded collaterals from suc¬ 
cession to the property of their fathers, 
while there is not a single woll-ascer- 
tainel instance of collaterals, as distantly 
related as the plaintiffs, succeeding to 
non-ancestral property in preference to 
daughters of tho last male holder. The 
plaintiffs have succeelod in proving only 
threo instances of succession of collate¬ 
rals to non-ancestral property but in all 
these cases tho plaintiffs ' were "near 
kindred,” 

After a careful review of the evidence 
produced by both parties, and giving my 
most anxious*and careful consideration to 
the arguments of counsel, I am of opinion 
that on the record as it stands, it must 
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he hcM that the defendants have dis¬ 
charge! the onus which lay on them, and 
that the suit was lightly dismissed by 
the trial Court. 

Before closing I may mention that in 
discussing the instances I have not given 
the tribes of the persons concerned, as ac¬ 
cording to Answers l(i and 17, as recorded 
in the Riwajiam, and the admission of both 
counsel before us the custom in this res¬ 
pect was the same among all the Mus- 
salinan tribes of the Shah pur District. 

The appeal fails and I would dismiss 
it with costs. 

Coldstream, J.— I concur. 

R.M. R.K. Appeal disviisscd. 
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Harrison and Dalip Singh, JJ. 

Pars liam-Jaishi Bam Plaintifis 
Appellants. 

v. 

Brij Mohan and others— Defendants— 
Respondents. 

First Appeal No. 2310 of 1929 Decided 
on 23rd April 1931, from decree of Senior 
Sob-Judge, Ludhiana, D/- 29th July 1929. 

* Transfer of Property Act (1882) S. 58- 
ln all mortgages personal covenant to repay 
mortgage money is ordinarily Pr«.um.d - 
It may be express or implied In case of 
usufructuary mortgage, only in absence of 
express covenant to repay clear proof of im¬ 
plied covenant is required than is necessary 

in other cases. 

Iu all mortgages a personal covenant o repay 
the mortgage money must be presumed unless 
there is something in the nature and the terms of 
the mortgage deed to negative it. So far as the 
question of terms is concerned there would be no 
difficulty in interpreting this but the difficult) 
arises as to the precise meaning of the words 
"nature of the deed." In the Transfer of Property 
Act in S. 53 six kinds of mortgages arc ennmera- 
fed Two of these, namely a simple mortgage 
and an English mortgage, necessarily connote 
that the mortgagor binds himself tathe 
mortgage-money. If therefore at any time a 
Court comes to the conclusion ‘hat the mortgage 
is either a simple mortgage or an English mort 
gage, it necessarily follows that it has a 1 read) 
decided that the mortgagor ,s personally l.ableto 

namelv 16 (0 "moHgage^bv conditional sale, (2) 
usufructuary mortgage. <»> mo.tg.BJ by depo.U 
of title-deeds and (4) anomalous mortgage^ t o 
Court would not necessarily come to an > c0 " cl " 
sion by deciding the nature of the deed as to 

whether there was or was not 1 

litV. The nature of the deed ma , either rnise a 

sent covenant to ra^. r ^ imp , ied jn „ 
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difference that can arise would bo that in certain 
forms of mortgages the Court might, in the 
absence of an express covenant, demand a much 
more clearly implied covenant, than it might 
require in other cases. This would particularly 
bo the case in a usufructuarv mortgage. A. 1 It 
1016 P. C. 119, Pel. on.; (Case lav diicmed.) 

IP ICC C 2, I* 1G7 C n 

J.N. Aggartcal, Asa Haiti Aggarwal 
and D. R. Sawhney —for Appellants. 

Badri Das, Nawal Kish ore and Ajit 
Prasad for .1 loti Sagar —for Respon¬ 
dents. 

Calip Singh, J. —Plaintiffs in this 
ease brought a suit against the represen¬ 
tatives of the original mortgagor for 
mortgage money and interest secured by a 
mortgage dee 1 dated 12th April 1921, 
printed at pp. 47-49 of the paper-book. 
They obtained a final decree and put the 
mortgaged property to sale and then ap¬ 
plied under O. 34. R. (5, for a personal 
decree against the representatives of the 
original mortgagor for the short fall. 
They alleged that the defendants were 
members of a joint Hindu family with the 
decease! mortgagor and were therefore 
personally liable for the payment of this 
balance and that the decree-holders were 
entitled to realise this balance from the 
moveable and immovable property and 
persons of tlie judgment-debtors. The 
defendants Brij Mohan Lai appeared and 
stated that the defendants were not liable 
personally, nor was their property liable, 
that the original mortgagor, their father, 
was also not personally liable, that they 
had got very little property from their 
father and that they had disposed of it to 
discharge the liabilities of their father. 

Upon the pleadings of the parties cer¬ 
tain issues were framed by the trial Court 
but the issue really in dispute was whe¬ 
ther the mortgagor was personally liable 
under the mortgage deed, and as a subsi¬ 
diary to this whether the defendants were 
personally liable for a portion of the 
amount claimed, namely, the rent of the 
mortgaged property which had been in 
their possession. 

The trial Court held that the mortgagor 
was not personally liable on the mortgage 
and that the only remedy of the plaintiffs 
for the mortgage money and interest was 
against the property mortgaged. It held, 
however, that the mortgagor and the de¬ 
fendants were personally liable as tenants 
to pay all the arrears of rent under a rent 
deed of 26th April 1921. It accordingly 
gave a decree to the plaintiffs holding the 
defendants personally liable for Rs. b,892 
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ront from 12th April 1921. till 16 th 
November 1928, at Rs. 1,500 per annum. 
Tho minor defendants were not to he 
liable to arrest untifThey attained majo¬ 
rity. In giving a personal decree against 
the defendants it took into account the 
admission of Brij Mohan Lai, defendant, 
that he had taken possession of cloth 
worth Rs. 20,000 lying in the shops and 
left by their father. It directed the 
parties to bear their own costs of the 
application. 

Both sides have appealed the mort¬ 
gagees claiming that the mortgagor was 
personally liable for the full mortgage 
money and the defendants claiming that 
they were not liable personally at all for 
the amount given by the Court below. 

In arguments before us it was conceded 
that if this Court held that the mortgagor 
was personally liable for the full amount 
of the mortgage money, then the plaintiff 
should he allowed a decree against the 
legal representatives of the mortgagor, 
namely, the present defendants, for the 
full amount of the mortgage-money to be 
recovered from the entire estate left to 
them by their father which was in then- 
possession unless they could duly account 
for its disposal and that the defendants 
could not bo held personally liable for the 
rent as allowed by tho trial Court. The 
only question therefore that has to be 
decided is whether on a proper construc¬ 
tion of tho mortgage-deed it should bo 
held that the mortgagor was personally 
liable to pay the full amount or whether 
the mortgagees could only look to the 
property. 

In tins connexion the learned counsel 
for the plaintiffs has cited Ilira Lai v. 
v. Jagatpati Saltai (l), Ham Narayan 
Singh v. Adhindra Nath Mukhcrji (2), 
Hikmatulla Khan v. Imam Ali (3), Alma 
Bam v. Surjan (4), Parbati Charan v. 
Gobi tula Chandra Kundu (5), Ethel Gear, 
gina Kerr v. Clara B. Buxton (6) and 
Bhugwan Das Marwari v. Parmeshwari 
Prasad Singh (7). Ho has also contended 
on the terms of tho mortgage-deed that 
the inter est payable was Rs. 1,500 per 

(1) A. I. R. 1923 Pat. 000=111 I. C. 797=8 
Pat. 1. 

(2) A. I. K 1910 P. C. 119=38 1. C. 932=44 
I-A. 87=44 Cal. 388 (P.C.). 

3) 118901 12 All. 203=(1890) A.W.N. 87. 

4) A. I. R. 1928 Lah. 355 = 110 1.0. 81. 

6 ) L13001 4 C. L. J. 240. 

G) U00G1 4 C. L. J. 510. 

(7) U9071 5 C. L. J. 287. 


annum for the first five years of the mort¬ 
gage though it is called rent. It was 
realisable "in any way they liked 7 ’ by the 
mortgagees. He therefore contends that 
there was a personal liability to pay in¬ 
terest. He then contends that there was 
a definite covenant to pay contained in 
the words: 

“The agreement is that I will pay the mortgage- 
money with interest within a period of five years 
and redeem the mortgaged property.” 

He further contends that there is a 
clause empowering the mortgagor to sell 
the property within the period of five 
years, and that if he does so the whole of 
the sale proceeds shall be paid to tho 
mortgagees. He contends from this clause 
that the mortgagor could reduce the pro¬ 
perty by sale and that therefore the mort¬ 
gage was not confined to tho property 
mortgaged. He then relies on the words: 

"After the expiry of the fixed period of five 
years the mortgage-money and interest at any 
time.” 

(I have slightly changed the clause as 
printed because the vernacular is more 
correctly represented by my translation). 
He also relies on the clause: 

"I and my representatives will have no objec¬ 
tion because I have mortgaged tho property for 
the benefit of the joint Hindu family.” 

He contends that this could only refer 
to tho other property of the joint Hindu 
family because the present property was 
recited to be the exclusive separate pro¬ 
perty of the mortgagor. Ho has also 
relied on Askaram Boid v. Gobardhan 
Kobra (8), D. Venkamma v. Goparaju 
Perraju (9) and on Dattambhat Bambhat 
v. Krishnabhat Govindbhat (10) and Jag 
Saliu v. Bam Sakhi K-uer (11) for the 
proposition that a mortgage is not usu¬ 
fructuary if a term is fixed after which 
the mortgagor becomes liable to pay. He 
has relied on PhulKocr v. Murlidhar (12); 
a majority of the Judges held on a mort¬ 
gage which is more nearly similar to the 
present one than any other, that the 
mortgage is really a simple mortgage. He 
contends that the possession did not 
really pass from the mortgagor because 
the lease of the mortgage property must 
he held to ho one transaction and that 
therefore tho mortgage being a simple 
mortgage implied a covenant to pay. 

( 8 ) A. I. R. 1922 Cal. 52=70 I.C. 158. 

(9) A. I. R. 1928 Mad. 991=112 I.C. 1. 

(10) f.19101 Si Bom. 462=7 I.C. 446. 

(11) A. I. R. 1922 Pat. 167=05 I. C. 666=1 Pat. 

• 50. 

(12) 118791 o All. 527. 
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On the other hand the learned counsel 
for the respondents contends that personal 
liability only arises under S. 68, T. P. 
Act, if the mortgagor expressly covenants 
to pay, that the prior existing debt for 
which the mortgage was created was in¬ 
tended to be discharged by the mortgage, 
relying on the following sentences: 

"At present there are no means of paying of! 
the said debt. It has become difficult to get the 
goods for trade business until the debt due by me 
is paid off in cash or by means of mortgage of the 
immovable property.” 

lie contends that the mortgage was 
with possession and that throughout the 
term of the mortgage the mortgagees were 
to be in possession. He relies on the 
sentence: 

“The condition is that the mortgage property 
shall remain in the possession of the mortgagees.” 

There are no limiting words. He, 
therefore contends that the term of the 
possession continued while the mortgage 
continued. He also relies on the clause: 

"In case of any additions made by the mort¬ 
gagees they shall be entitled to recover the costs 
with interest at the rate of eight annas per cent 
per annum from the mortgaged property. * 

He contends also that there was no 
meaning in the indemnity clause if there 
was personal liability implied in the pre¬ 
sent mortgage. He relies on the clause: 

“If the contrary be proved (i.c., if the property 
is not unencumbered, the mortgagees shall be 
competent to -recover forthwith the mortgage- 
mouov and interest from my person, the property 
mortgaged and my other projerty of every des¬ 
cription regardless of any terms.” 

He contends that the expression: 

”1 will pay" in the clause relied on by the 
Counsel for the plaintiffs is only an expression of 
intention to pay or the fixing of a term after 
which or within which payment becomes due and 
not an undertaking to pay.” 

For the contention that S. 6* means 
that there must he an express covenant to 
pay he relies on (round v. J agannath (13) 
and Harlalsa v. Sheikh I{ahitn (14), 
rulings of the Nagpur Judicial Commis¬ 
sioners, and Narotam Da? v. Shoo Par- 
gash Singh (15) and Bunseedhur v. Sujaat 
A'i (16) and It a vi Na ra y a a S i n gh v. 
Adhindra Nath Mukherji (2) and the 
interpretation given to that ruling in 
Gours T. P. Act. For the contention 
that the promise to pay within a period 
is not sufficient to ensure personal liabi¬ 
lity, he relies on Nazim Hussain v. Maha- 


bir Prasad (17) and Shiavi Sunder v. 
Dilganjan Singh (18) of the Oudh Chief 
Court. He also relies on Chundan Veet- 
til Pazhayottayil Kaderkutti x.Muhamad 
(19) and Frajicis Higgins Pell v. Minnie 
Gregory (20). He contends that Ilira 
Lai v. Jagatpati Sahai (l)and Hikma- 
tulla Khan v. Imam Ali (3) are not in 
point, for there it was found that the 
mortgages were not usufructuary mort¬ 
gages, that Phul Koerw Murlidhar ( 12) 
is a ruling before the Transfer of Property 
Act, that the clause referring to the sale 
proceeds of the property means sale pro¬ 
ceeds of the equity of redemption and is a 
clause in favour of the mortgagees and not 
of the mortgagor. He interprets the 
words “in every way” to mean “all legal 
methods open to the mortgagees subject 
to the terms of the deed.” 

After considering all the arguments for 
and against advanced by learned counsel 
on both sides it seems to me that their 
Lordships of the Privy Council in Ham 
Narayan Singh v. Adhindra Nath Muk¬ 
herji (2) have laid down the law as fol¬ 
lows: At p. 400 (of 44 Cal.) their Lord- 
ships in dealing with the question whether 
there was any personal liability on the 
part of the mortgagor for payment for a 
portion of the loan and interest which re¬ 
mained unsatisfied out of the rents of the 
property mortgaged hold as follows: 

“In considering this question it must he borne 
in mind (l) that the loan prima facie involves 
such a personal ‘liability; (2) that such a liability 
is not displaced by the mere fact that security is 
given for the repayment of the loan with interest 
but (3) that the nature and terms of such security 
may negative any personal liability on the part 
of the borrower." 

At p. 401 (of 44 Cal.) their Lordships 

stated: t _ , 

“The Board were of opinion that having regard 
to the nature of the deed of 14th April 189G, 
which was a usufructuary mortgage only and to 
its terms, any personal liability on the part of 
the mortgagor was excluded.” 

As I understand their Lordships, it 
would follow that in all mortgages a per¬ 
sonal covenant to repay the mortgage- 
money must he presumed unless there is 
something in the nature and the terms of 
the mortgage-deed to negative it. oo lar 
as the question of terms is concerned 
there would bo no difficulty in interpret¬ 
ing this but the difficult y arises as to the 


(13) [19101 12 N. L. U. 19=33 I.C. 753. 

( 14 ) A. I. R. 1924 Nag. 53=70 I. C. 221. 

(15) L18841 10 Cal. 7-10=11 I. A. 83—4 Sar. 
522 (P.C.). 

(10) L1889) 10 Cal. 540. 


119151 80 I.C. 224. 

H9171 20 O. C. 155=39 I.C. 540. 
a i R. 1914 Mad. 317—24 I.C. 12<. 

A. I. R. 1925 Cal. 634 =89 I. C. 1—52 Cal. 

828 (F.B ). 
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precise meaning of the words nature of 
the deed”. In the Transfer of Property 
Act in S. 58 six kinds of mortgages are enu¬ 
merated. Two of these, namely, a simple 
mortgage and an English mortgage, neces¬ 
sarily connote that the mortgagor binds 
himself to repay the mortgage-money. If 
therefore at any time a Court comes to 
the conclusion that the mortgagee is either 
.a simple mortgage or an English mort¬ 
gage it necessarily follows that it has 
|alreadv decided that the mortgage is per¬ 
sonally liable to repay the mortgage- 
money. In four other forms, namely, (l) 
mortgage by conditional sale, (2) usufruc¬ 
tuary mortgage, (3) mortgage by deposit 
lof title-deeds and (4) anomalous mortgage 
the Court would not necessarily come to 
jany conclusion by deciding the nature of 
the deed as to whether there was or was 
'not a personal liability. S. G8 lays down 
that the mortgagee has a right to sue for 
the mortgage-money in the following cases 
and no others, namely (a) whether the 
mortgagor binds himself to repay the 
same (the other clauses need not ho men¬ 
tioned here). 

It has beeh contended that this 
•clause implies that there must bo an 
express personal covenant to pay, but I 
find that in Ram Narayan Singh v. 
Adhindra Nath Mukherji (2), where S. 68 
was expressly drawn to the attention of 
their Lordships, their Lordships did not 
proceed to lay clown any such proposition 
and merely stated the law as lias been 
mentioned above. I conclude, therefore 
that the law is that the nature of the 
deed may either raise a presumption for 
or a presumption against the interpreta¬ 
tion of the terms which might otherwise 
he ambiguous in favour of or against a 
present covenant to pay, but that a perso¬ 
nal covenant to pay may be express or 
may be implied in all mortgages whatso¬ 
ever of any form. The only difference 
that can arise would be that in certain 
forms of mortgages the Court might, in 
the absence of an express covenant, demand 
a much more clearly implied covenant, 
than it might require in other cases. This 
would particularly be the case in a usu¬ 
fructuary mortgage. I do not see that 
Narotam Das v. Slieo Pargash Singh (15) 
laid down anything to the contrary. Their 
Lordships appear to me in that decision 
to have relied on the mode of payment 
provided in the deed itself as negativing 
the idea of personal liability, and their 


Lordships did not hold that a clause simi¬ 
lar to the follow ing, namely, "I will pay 
the mortgage-money” does not amount in 
all cases to a covenant of personal liabi¬ 
lity to pay. 

Considering then the present deed, and 
taking the most favourable construction 
for the defendants, mortgagor's representa¬ 
tives, and assuming that the deed is a 
usufructuary mortgage, I would still hold 
that the deed clearly implies a personal 
covenant to pay and I would go further 
and hold that it contains an express coven¬ 
ant to pay. In the first place, it is clear 
that the interest for the first five years 
amounting to Rs. 1,500 per annum could 
be recovered in any way the mortgagees 
liked. A separate suit could be brought 
for it and I am unable to hold, and it was 
not contended by the learned counsel for 
the defendants, that this suit had to be 
for the sale of the mortgaged property. I 
conclude, therefore that the words "the 
mortgagees shall be competent to recover 
the same in any way they liked,” in this 
deed meant that the mortgagees could 
recover it from the person and other pro¬ 
perty of the mortgagor. This being the 
case, I fail to see why the very similar 
words “the mortgagees shall he competent 
in every way to recover the mortgage 
money and interest at any time" should be 
limited to recover it from the mortgaged 
property alone. The indemnity clause, 
in my opinion, lays stress on the word 
"forthwith" and not on the words “my 
person and my other property”. This is 
strengthened by the inclusion of the 
words “the property mortgaged" in the 
indemnity clause. Further the fact that 
there was a pre-existing liability for 
which the mortgagor would have been 
personally liable, to my mind tends to 
show that the parties intended personal 
liability to continue in the absence of ex¬ 
press words to the contrary. Further, 
the fact that the mortgage interest after 
five years was raised from two and a half 
per cent to eight annas per cent per men¬ 
sem, and that interest at two and a half 
per cent per annum only balanced the 
rent realizable from the property would 
tend to show that other property’and the 
person of the mortgagor was also liable 
after five years for the enhanced interest. 
Further, I do not think that the clause 
referring to the mortgagor’s right to sell 
any portion of the property refers to sale 
of the equity of redemption. It seems to 
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me that the words mean what they pur. 
port to mean, namely, that any portion of 
the property could he sold by the mort¬ 
gagor and the property mortgage 1 reduced 
hy that extent provided the sale proceeds 
were paid to the mortgagees. To secure 
absence of fraud in this connexion the 
title-dee Is of the property were handed 
over to the mortgagees. 

tor all these reasons I am of opinion 
that the mortgagor is personally liable on 
the mortgage contract. I would there¬ 
fore accept the appeal of the plaintiffs 
and give them a personal decree against 
the defendants as representatives of the 
mortgagor to the extent of all the pro¬ 
perty of the mortgagor which has come 
into their possession at any time unless 
duly accounted for. The expression pro¬ 
perty of the mortgagor" will include both 
his separate property and property belong¬ 
ing to the joint Hindu family consisting 
of the mortgagor and the present defen¬ 
dants. I would also accept the appeal of 
the defendants and hold that they are not 
personally liable for the rent as decreed 
by the trial Court. The appeals of both 
parties are accordingly accepted and each 
party will get his costs of his appeal. 

Harrison, J. — I agree. 

B.V./r.K. Appeals allowed . 
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Tek Cm and, J. 

Fm peror 

v. 

Nathu and others —Accused. 

Criminal Rcvn. No. 1190 of 1931, Deci¬ 
de! on 6th November 1931, case reported 
by Addl. Sess. Judge, Lahore, with his 
No. 73 of 1931. 

Criminal P. C (1898), S. 206-Apparent 
connexion between cone under Ss. 326 and 
302, Penal Code, ir. no ground for committing 
ca?e under S. 326 to Sessions when it can be 
adequately decided by trial Court. 

An apparent connexion of a case under S. 326, 
Penal Code, with a case under S. 302 is no ground 
whatsoever for committing it to the Sessions 
Court when the offence involved is triable and 
can he adequately i unished by a First Class 
Magistrate or one exercising powers under S. .°0, 
Criminal P. C. If the object of the Magistrate is 
to avoid a possible conflict of decisions it can he 
achiovcd by awaiting the result of the Sessions 
trial in ttic case under S. 30*2 I 3 A, Ij. J• 14 » 21 
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34 • p - c. f for the murder of Karam 
iJm. Along with this case, Nathu, Kar- 
mun and Shahabu, weavers of Dliur Kot, 
in the town of Kasur, have been com¬ 
mitted for trial under S. 326 read with 
S. 34, I. P. C., for having caused hurt 
with dangerous weapons—an olTenco not 
triable exclusively by a Court of Session. 
The reasons given by the learned Magis¬ 
trate in his committal order for commit¬ 
ting the latter case are that this case is a 
cross case to one under S. £02. I. P. C., 
and it : 

“ presents a quite different story which cannot 
be separated from the murder case without dis¬ 
cussing at any great length the merits of that 
case.” 

It also appears that the question of tho 
exercise of right of private defence also 
arises in the case. 

Report. —The apparent connexion of 
the case under S. 32G, I. P. C., with the 1 
case under S. 302, I. P. C., is in my| 
opinion no ground whatsoever for coin- 1 
mitting it to this Court when the offence 
involved is triable and can he adequately 
punished by a First Class Magistrate or 
one exercising enhanced- powers under) 
S. 30, Criminal P. C. The circumstances 
are entirely on all fours with tho reference 
made .by the Sessions Judge, Lahore, with 
his No. 483 of 16th March 1931 in re The 
Crown v. Santa Singh : see High Court 
Revision No. 400 of 1931. In this con¬ 
nexion I would also refer to Emperor v. 
Dharam Singh (1), Emperor v. Asha 
Bhatti (2) and Emperor v. Kami Singh 
(3). The accused in the case under S. 326, 
I. P. C., are not in tho least likely to he 
prejudiced hy the trial of the case under 
S. 302, I. P. C., in this Court. As sub-j 
mitted in the report in Emperor v. Kami 
Singh (3), if tho object of the Magistrate- 
is to avoid a possible conflict of decisions 
this can l e achieved by awaiting the re- 1 
suit of tho Sessions trial in the case under 
S. 302, I. P. C. 

For the above reasons I submit the case 
to the High Court and recommend that 
the commitment of tho case under S. 326, 
I. P. C., he quashed and would request 
that orders may be passed as early as 
possible so that there may he no delay in 
the Sessions trial. 


I. C. 897 ; A. 1. II. l'JSO Lali. 312, Bel. on. 

IP 108 C 2, P 109 C 11 

Facts. —Bakhu, Jhanda, Karam Ilahi 
and Chanan, weavers of Kot Fatteh Din, 
in the town of Kasur, have been com¬ 
mitted for trial under S. 302 read with 


( 1 ) 

( 2 ) 

(3) 


119001 3 A.L.J. 14=3 Cr. L. J. 94=(190G> 
i \\r v oq 

[{913114 Cr.L.J. 057=21 I.C. 897. 

A.I.R. 1930 Lnh. 312=1930 Cr. C. 344=120 
I.C. 077=31 Cr.L.J. 178. 
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Order.—For reasons recorded by tho 
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•learned Sessions Judge I quash the order 
of commitment- and direct that the case 
be tried in accordance with Jaw by the 
[Magistrate who has been dealing with this 
[case, or any other Magistrate as the Dis¬ 
trict Magistrate thinks proper. The re¬ 
cord will be returned at once. 

R.M./P.K. Order accordingly . 
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Bhide and Tai*p, JJ. 

Nathu Mal-Itam Das —Appellant. 

v. 

B. D. Dam Sarup tc Co. and others — 
Respondents. 

First Appeal No. 2482 of 1925, Decided 
on 26th February 1931. 

(a) Contract Act (1872), S. 120—When seller 
complies with terrrs of contract, buyer cannot 
cancel the contract—Contract Act, S. 107. 

The terms or a contract for sale of goods pro¬ 
vided inter alia that “in case of need, seller’s in¬ 
voice to be taken in lieu of draft" and on the ar¬ 
rival of goods, the seller forwarded to the buyer 
the invoice which ha refused to pay and inti¬ 
mated that he had cancelled the contract. 

Held: that the seller by forwatding the invoice 
had substantially couqlicd with the terms of the 
contract, and the failure of the buyer to make 
payment and take delivery of the goods conferred 
a right of resale ou the sellers according to the 
terms of the agreement: A. I. It. 1930 Lah . 379, 
Foil.; A. I. It. I«fe8 Lah. 617 and A. I. It. 19C0 
Lah. 389, Ref. * IP 172 C 1] 

(b) Contract Act (1872), S. 107-Mere fact 
of teller being last bidder at reaale does not 
make it invalid. 

The mere fact that at the resale tbo seller 
himself was the last bidder and purchased the 
goods does not render the resale void: A. I. II. 
1980 Lah. 879, Full. |P J7‘2 C *'l 

(c) Contract Act (1872), S. 28 — Clause in 
contract limiting period within which to sue 
it void. 

A clause in a contract providing that no claim 
or dispute of any sort whatever can be recognized, 
if not made in writing within GO days from due 
date of payment docs not take away the statutory 
right of a plaintiff to bring his claim within the 
time prescribed by law. |p 172 C 2 ) 

Dev Iinj Saxvhncy, Shamiu Lai Puri 
and J. iV. Aggartval —for Appellant. 

Kishen Datjal, Bhagwut Dayal and 
Bishan Naraiti for Respondents. 

Tapp, J.— Under an agreement dated 
27th April 1920, referred to in the pro¬ 
ceedings and hereafter as the indent, the 
defendant firm Nathu Mal-Ram Das of 
Delhi contracted to buy four cases, each 
containing 60 pieces of Zephyr prints, at 
14 annas per yard free Delhi godown 
from tho plaintiff firm of B. D. Ram 
Sarup ^ & Co., of tho same place. The 
sellers’ invoice of these goods was sent to 


the buyers on 7th September 1920 and on 
10th Septeml er 1920 the buyers asked to 
he informed of the date ol the bill-of- 
huling which was duly communicated to 
them by tho sellers on 11th September 
1920: vide Exs. P-16, P-9 and P-17, on 
pp. 52 and 53 of tho printed record. 

The goods arrived in Delhi in October 
1920 and intimation of this was duly 
intimated by the plaintiffs to the defen¬ 
dants in the former's letter dated 26th 
October 1920 (Ex. P-18 on p. 59). The 
defendant firm did not take delivery of 
the goods, and on 5th January 1921 (vide 
Ex. P-19 on p. 62) the plaintiff firm re¬ 
minded the defendant firm of their failure 
to take up the goods and asked them to 
do so at once. No reply was vouchsafed 
to this letter till 25th June 1921 when 
the defendant firm referring to the letter 
of 5th January 1921 wrote saying that 
they had several times verbally asked the 
plaintiff firm to deliver the gcods, but in 
spite of these repeated requests they had 
failed to do so. Under the circumstances 
the goods had been cancelled, but in order 
to “avoid unpleasantness and ns a friend" 
the defendant firm requested the plain¬ 
tiffs to deliver the goods in question 
within three days against full payment 
failing which the contract would be con¬ 
sidered as cancelled and the defendant 
firm would not be responsible for tho 
consequences (vide Ex. P-7 on p. 74). To 
this letter the plaintiff firm replied on the 
same day expressing their immediate 
readiness to deliver tho goods against full 
payment (vide Ex. P-20 on p. 74). No 
reply was sent to this letter by the de¬ 
fendant firm, and again on tho 12th July 
the plaintiff firm reminded tho defendant 
firm of their failure to take delivery and 
requested them to do so and make pay¬ 
ment either to tho Hindustani Mercantile 
Association or through one Balm Raj 
Nath. No reply was sent to this letter 
either, and again on 9th November 1921 
the plaintiff firm reminded tho defendant 
(vide Ex. P-22 on p. 75), and to this com¬ 
munication tho defendants replied on 18th 

November 1921 (vide Ex. P -11 on p. 25) 

stating that the plaintiffs had failed to 
fulfil the terms of the contract and con¬ 
sequently the goods had been cancelled. 
If plaintiffs, under tho circumstances, auc¬ 
tioned tho goods or took any action 
against tho defendant firm, they would do 
so entirely at their own risk and would 
be responsible for all the consequences. 
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The plaintiffs treating this as a final 
repudiation of the contract instructed lhe 
firm of Messrs. J. R. Basheshar Nath, on 
27th December 1921, to sell the goods by 
public auction on account and risk of the 
defendant firm: vide Ex. P-8-A on p. 76. 
The auctioneers informed the defendant 
firm on 28th December 1921 of the in¬ 
structions received by them from the 
plaintiffs and in reply to this were in¬ 
formed by the defendant firm that the 
goods had been cancelled and that if they 
were auctioned the auctioneers and the 
plaintiffs would beheld responsible. Public 
notice of the sale was duly given and on 
23rd January 1922 the goods were auc¬ 
tioned, the highest bid then male being 
7 annas 4i pies per yard. Intimation of 
this was also sent to the defendant firm 
by the auctioneers and they were asked 
to make a higher offer; otherwise the goods 
would be knocked down. The defendant 
firm again informe 1 the auctioneers that 
they had cancelled the goods and referred 
to their letter of the 6th January men¬ 
tioned above. The plaintiff firm there¬ 
upon bought in the goods themselves at 
7 annas 6 pies per yard. In this con¬ 
nexion see Exs. P. W. 12/2, P. 3, P. W. 
12/6, P. W. 12/9, P. W. 12 11 and P. W. 
8/1 on pp. 77 to 81 of the printed record. 
The goods realized Rs. 6,133-5-9 at the 
rate of 7 annas 6 pies per yard and, on 
26th February 1922, or about a month 
after the sale, the plaintiff firm brought 
the present suit for recovery of Rupees 
6,842-14-9 as representing the loss in¬ 
curred by them on the resale of the goods 
and being the difference between the con¬ 
tract price of 14 annas per yard and the 
resale price of 7 annas 6 pies per yard 
plus interest. They also prayed for in¬ 
terest at 12 annas per cent per mensem 
from the date of institution of the suit 
till the date of realization on the amount 
claimed. The defendants raised various 
pleas all of which were rejected by the 
Court below and the suit was decreed in 
plaintiffs' favour for Rs. 5,450-14-9 with 
proportionate costs and interest at 6 per 
cent per annum from tlie date of suit till 
date of realization. The interest included 
in the amount claimed was disallowed. 

The above facts are either admitted or 
proved, and the only two questions which 
arise for determination are: (1) whether 
there was a right of resale, and (2) whe¬ 
ther the sale was valid and there was no 
unr easonable delay. The plaint ill Inin 
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did not claim a right of resale under the 
statute (S. 107, Contract Act) but under 
the terms of the indent. The relevant 
clause of the indent by which this right 
is conferred is Cl. (3) which authorizes 
the sellers to sell the goods by public auc¬ 
tion or private sale when and where they 
like after ten days’ notice of their inten¬ 
tion to do so should the buyers fail to 
accept the draft on presentation or fail to 
pay at maturity. Reference to this draft 
is made in Cl. (l) of the indent the mate¬ 
rial portion of which runs as follows: 

We authorize you or your correspondents to 
draw upon us at 30 days’ sight with all relative 
shipping documents attached for payment. In 
case of need seller's invoice to be taken in lieu of 
draft which draft we engage and bind ourselves 
to accept on presentation and pay at maturity 
notwithstanding any objection wo may have, 
etc., etc." 

Admittedly no draft was drawn on or 
presented to the defendant firm, and on 
behalf of the plaint iff-respondents it was 
contended by Mr. Kishen Dayal that the 
defendants had never specifically pleaded 
nor urged in the grounds of appeal that 
the failure to do so had deprived the 
plaintiffs of their right of resale. In 
reply it was urged that the statement of 
the counsel for the defendants in the 
lower Court was that no draft was drawn 
on them as required by the terms of the 
indent and lienee they were not liable and 
para. 7 of the memorandum of appeal 
clearly indicated this line of defence. At¬ 
tention was also drawn to issue 7 which 
runs as follows: 

“Is the defendant firm not liable because no 


draft was drawn on them ?" 

The matter is certainly not clear and it 
would have been better if the defendant 
firm had specifically averred that the 
plaintiffs had lost their right of resale in 
consequence of their failure to present 
the draft to the defendants; hut taken as a 
whole the point does emerge for considera¬ 
tion from para. G of the written state¬ 
ment of one of the defendants (vide p. 3 
of the record), the statement of counsej 
already referred to, issue 7 and para. 7 
of the memorandum of appeal. In the 
circumstances we have allowed the matter 
to be debated, bearing in mind however 
the contention of Mr. Kishen I)a>a ia 
any adverse decision in the matter siou c 
not prevent the plaintiffs from proung a 
right of resale under the statute. 

This particular point has been the sub 
Sect ot discussion and decs,on in three 
rulin-s of this Court, namely, J laratn 
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Das-Jaini Mal v. Kidar Nath, A. I. R. 
1928 Lah. 817; (2) Nanak Chand v. 
Paint a Lai Shiv Narain, A. I. R. 1930 
Lah. 389 and (3) Rattan Lai-Sultan 
Singh v. Teh Chand-Cliunni Lai, A. I.R. 
1930 Lah. 379. In all these three 
cases the terms of the contract were con¬ 
tained in a similar indent of which Cls. 1 
and 3 were identical. In the first case 
cited the contention was that the word¬ 
ing of the contract did not provide for 
nor authorize resale of the goods under 
any circumstances. Reliance was placed 
on the passage in the first clause as to the 
seller's invoice being substituted in case of 
need for a draft and the presentation of 
the invoice being merely an alternative 
for the presentation of the draft. The 
same result, it was urged, should ho taken 
to flow from the failure of the purchaser 
to take delivery in accordance with the 
invoice. The learned Judges held that 
in interpreting a document like the indent 
they were precluded from going beyond 
the clear wording of the terms and condi¬ 
tions entered therein, and it was not open 
to them to put an equitable interpretation 
on the agreement or to say, that it was 
only right that the purchaser should be 
penalized for refusing delivery even more 
than for refusing to accept the draft. In 
the case in question the invoice was 
6ent and this was followed by intimation 
of arrival, and it was on receipt of this 
intimation that a breach took place in 
accordance with tho terms of the contract. 
The written contract not providing any 
special penalty for a broach, the only con¬ 
sequence under the circumstances result¬ 
ing from such breach were those provided 
in the contract. Hence it was held that 
as there had been no appropriation, no 
right of resale had been conferred on the 
seller by S. 107, Contract Act. 

In the second case the argument as to 
the substitution of the seller’s invoice for 
the draft was advanced and the learned 
Chief Justice, while conceding that there 
was some force in tho argument, felt that 
he was bound by the decision in Narain 
Das-Jaini Mal v. Kidar Nath, A. I. R. 
1928 Lah. 817 and held that the sellers 
had no right of resale under the contract 
and wore not entitled to claim damages 
on the basis of the difference between the 
contract price and the price realized on 
resale. 

In the third case the contention as to 
the invoice being a sufficient substitute 


for the draft was accepted and it was held 
that the forwarding of the invoice by the 
seller to the buyer on the arrival of the 
goods and the refusal of the latter to pay 
and take delivery accompanied by an inti¬ 
mation that he had cancelled the contract 
was a substantial compliance by the seller 
with the terms of the contract and there 
was a right of resale thereunder. One 
of the learned Judges who delivered the 
judgment last mentioned was a party to 
Narain Das-Jaini Mal v. Kidar Nath, 
A. I. R. 1928 Lah. 817 and tho other 
was a party to Nanak Chand v. Panna 
Lal-Shiv Narain, .4. I. R. 1930 Lah. 
389. In a separate judgment in the last- 
mentioned case Tek Chand, J., who was 
a party to the first case cited, has recon¬ 
ciled the conflicting views taken in that 
case and No. 2 by showing that the 
terms of the contract in these two cases 
were wholly dissimilar to the terms in 
No. 3. He therefore distinguished both 
those cases from Rattan Lal-Sultan Singh 
v. Tek Chand-Chuni Dal, A. I. R. 1930 
Lah. 379. 

Now it seems to me that the use of the 
words “in case of need the sellers’ invoice 
to ba taken in lieu of draft" becomes 
meaningless and of no effect if the view is 
correct that the forwarding of the invoice 
is no substitute for and equivalent to tho 
presentation of a draft as provided in 
Cl. (3) of the contract. If the forward¬ 
ing of an invoice were to bo considered as 
not being a sufficient substitute for and 
equivalent to the presentation of a draft, 
then it was unnecessary to make any 
provision for this in Cl. (1) of the con¬ 
tract. As observed by Agha Haidar, J., 
in case No. 3 cited above: 

"The seller may have entered iuto a contract to 
sell the goods, which he is expecting from Eng¬ 
land, to a number of persons iu various lots and, 
if each and ever/ one of liis buyers were to insist 
upon having tho original draft nud tho shipping 
documents being presented to him, it would givo 
rise to an impossible situation. Thus if one buyer 
lmd purchased three halos only, it would bo ab¬ 
solutely futile on tho part of the seller to send 
linn a draft relating to 15 cases which will have 
to be distributed perhaps among threo or four 
different buyers and to expect him to mako full 
payment. Tho same reasoning applies to tho 
case of shippiug documents.” 

This is exactly what happened in the 
present case, as a reference to certain 
documents filed therein shows, that there 
were six other cases deliverable to two 
other firms and for all ten cases drafts had 
been drawn on the plaintiffs by the ship- 
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P ers through the National Bank of India 
at Delhi. 

For the above reasons I would follow 
the decision in Rattan La'.Sultan Siiujh 
v. Tek Chand-Chunni Lai, A. I. R. 1930 
Lah. 379 and hold that the terms of the 
contract permitted the substitution of the 
seller’s invoice for the draft as required 
by Cl. (3), and by forwarding the invoice 
the plaintiff firm substantially complied 
with the terms of the contract, and the 
failure of the defendant firm to make 
payment and take up the goods conferred 
a right of re-sale on the plaintiffs. 

As in the case of a statutory right of 
resale, so in the case of a resale under a 
contract the selleV must give notice to 
the buyer of his intention to do so and 
resell them after the lapse of a reasonable 
time. As shown above notice of this in¬ 
tention was duly given and it now remains 
to he seen whether there was any un¬ 
reasonable delay on the part of the plaintiff 
firm in reselling the goods. In this con¬ 
nexion it was strenuously urged that 
there was unreasonable delay, inasmuch as 
the resale took place some seven months 
after 25th .Tune 1921 when the defendant 
firm repudiated the contract. In my opi¬ 
nion it is not possible to treat this letter 
of the defendant firm as a final repudia¬ 
tion of the contract, seeing that they 
still expressed their readiness to take over 
the goods if delivery was made within 
three days against full payment and the 
attitude of the plaintiffs, as conveyed in 
their letter of the same date, intimating 
their readiness to deliver the goods on 
payment of their invoice. It was surely 
tIre business of the defendant firm in the 
circumstances to tender the money and 
take over the goods, but this they en¬ 
tirely failed to do notwithstanding the 
subsequent letters of the plaintiff firm of 
12th July and 9th November 1921. In 
my opinion the final repudiation of the 
contract by the defendant firm is con¬ 
tained in their letter of 18th November 
1921, Ex. P-8, and a consideration of the 
documentary and oral evidence undoubt¬ 
edly conveys to my mind that the defen¬ 
dant linn were carefully watching the 
market in order to see whether it would 
pay them to take up these goods. 

There is evidence on the record to show 
that from June 1921 to January 1922 the 
market with respect to these particular 
goods was fairly steady, the retail price 
varying between 10 annas and 8 annas per 


yard. On receipt of the letter of 18th 
November 1921, which, as observed above, 
was the final repudiation of the contract 
by the defendant firm, the plaintiffs do 
not appear to have unduly delayed the 
resale of the goods, for it was only a 
little over a month after receipt of the 
defendants’ letter that they issued in¬ 
structions for the sale of the goods. In 
view of all these circumstances I would 
hold that the period intervening between 
18th November 1921 and 23rd January 
1922 when the goods were actually sold 
was a reasonable time within the meaning 
of S. 107, Contract Act, and the defen-. 
dants were not in any way prejudiced by' 
this lapse of time. The validity of the 
sale was questioned on the ground that 
the plaintiffs were the eventual purchasers 
of these goods, but this argument has no^ 
force in mv opinion: vide A. I. R, 1930 
Lah. 379. 

It is unnecessary to consider the argu¬ 
ment that the claim is time barred under 
Cl. (14) of the indent which provides that 
no claim or dispute of any sort w hatever 
can he recognized if not made in writing 
within GO days from due date of payment 
as such a clause in a contract cannot in 
my judgment take away the statutory 
right of a plaintiff to bring his claim 
within the time prescribed by law. 

I would therefore dismiss the appeal 
with costs. 

Bhide, J.—I agree. 

K.N./R.K. A ppeal (1 is m issed . 
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Special Bench 

Harrison, Jai Lal and Bhide, JJ. 

Amar Singh —Plaintiff. 

v. 


Asa —Defendant. 

Civil Kef. No. 17 of 1931, Decided on 
th November 1931. from order of Dist. 
udge, Karnal, D - 31st duly 1931. 

* Stamp Act(1899), S. 60-Judge definite 
s to law applicable — Reference cannot be 
lade merely on ground of absence of autho- 
ity of his High Court. 

It is onlv where and when the Judge making 
ic reference has any doubt that the matter can 
a referred. Where the Judge holds cen f and 
efinite view as to the law applicable on the quo 
on of stamp duty, no reference can he made 

“A il SfriS 
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Act, by tho Subordinate Julge of Karnal 
and ha? been forwarded with a covering 
letter by tlie District Julge of Karnal. 
The condoling paragraph begins as fol¬ 
lows: 

"In view of the above observations (extending 
over a very lengthy disquisition) I am quite defi¬ 
nite in mv mind that the document in suit falls 
etc" 

But 

"since there is no authority on this point by iny 
High Court and furthermore since the question is 
of some importance I have thought it necessary 
to make a reference under S. GO, Stamp Act'" 

I would point out to the Subordinate 
Fudge and also to the District Judge who 
forwarded the reference, that it is not in¬ 
cumbent upon a Subordinate Judge, hold¬ 
ing clear and definite views as to the law- 
applicable on the question of stamp duty, 
to forward a sort of essay to this Court, 
ft has been clearly laid down in Re¬ 
ference under S. 49, Stamp Act (l) that 
it is only where and when the Judge mak¬ 
ing the reference has any doubt that the 
matter can be referred. Hero the Subor¬ 
dinate Julge states that he is quite defi¬ 
nite as to what is the law. The sooner 
lie applies it the better. It will be open 
to any party dissatisfied with his decision 
to appeal in the ordinary course and a 
decision will then be given by a superior 
Court. The case is returned through tho 
District Judge to the Subordinate Judge 
with the direction to dispose of the matter 
in accordance with the law. 

Jai Lai, J. I agree that this reference 
should be returned to the Subordinate 
Judge. 

Bhide, J. — I agree. 

P.N./r.K. _ Referenc e returned. 

(1) (. 1888 ) ll Mad. 38 (F.B.). 
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Tek Chakd and Agha Haidar, JJ. 
Walaiti Ram Plaintiff—Appellant. 

V. 

Partap Singh —Defendant — Respon 
dent. 


Second Appeal No. 1182 of 1928, E 
cided on 28th October 1931, a *air 
decree of Addl. Dist. Judge, Ferozepoi 
D/- 14th February 1928. 

Provincial Iniolvency Act (5 of 192 
j*; ,33 * n d 78—No formal order provi 
debli nor any proceeding* which can be i 
garded as tantamount to such order—De 
is not proved and S. 78 does not apply 
In the absence of a formal order provi 
dobts or at any rato of sorno proceedings on t 


record which bv necessary implication are tant¬ 
amount to such an order, the debt? cannot be 
said to he proved and therefore such a creditor 
of the insolvent cannot claim exemption of the 
period between the order of adjudication and the 
order of annulment. [P 174 C 2) 

Shamair Clmml, Faqir Ch.nul and 
Chandar Gupta —for Appellant. 

Achiiru Rum and Tiusant Kristian —for 
Respondent. 

Agha Haidar, J. —This is a plain¬ 
tiff’s appeal arising out of a suit on a 
certain bond. The trial Court decreed 
the plaintiff's suit in part. The defen¬ 
dant went up in appeal and the learned 
Judge of the lower appellate Court al¬ 
lowed the appeal and dismissed the plain¬ 
tiff's suit, but having regard to all the 
circumstances of the case he ordered the 
parties to hoar their own costs through¬ 
out. The plaintiff Iras come up to this 
Court in second appeal. The facts are 
briefly these. 


On 12th November 1921, Partap Singh 
defendant-respondent, executed a bond in 
favour of the plaintiff for a sum of 
Rs. 3,000. The interest agree 1 upon was 
30 per cent- por annum. An application 
was put in by one Gulab Mai, a creditor 
of Partap Singh's before the insolvency 
Court on 27th March 1922, and on 5th 
March 1923, Partap Singh was declared 
an insolvent. He was given a period of 
two years within which to apply for his 
discharge, but he failed to do'so. In 
the meantime, on 23rd March 1925, the 
plaintiff realized from the receiver a sum 
of Rs. 3,400-2-9 in part payment of the 
amount of his debt. Again, on 30th July 
1926, the plaintiff received from the 
receiver another sum of Rs. 780-13-3. 
Thus in the course of these proceedings 
the plaintiff received a total sum of 
Rs. 4,181. This was the amount due to 
the plaintiff as principal plus interest, 
up to the date of adjudication. With the 
vest of the proceedings wo are not con 
cerned except that the adjudication was 
annulled on 8th January 1927 as the in 
solvent failed to apply for his discharge 
within the period of two years which 
had been lixed by the Court. 

The plaintiff has now brought the pre 
sent suit on the original bond, and after 
deducting the amount which he had 
already received as mentioned above he 

H ’ «”nnn m f tho ,oani °t 

Ks. 5,000. Two pleas wore taken 


on 
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behalf of the defendant. In the first 
place it was plea led that the claim was 
barred by limitation and secondly, that 
there had been a complete and final ad¬ 
justment of the debt between the plain¬ 
tiff and the sons of the debtor who had 
undertaken to pay otf the debts of the 
insolvent, during the course of the in¬ 
solvency proceedings, and that they had 
actually paid through the receiver the 
amount already noted. The learned 
Judge of the trial Court held that the 

claim was not barred bv limitation and 

• 

that the alleged payment did not operate 
as an adjustment of the plaintiff’s claim. 
He allowed simple interest at the rate of 
Rs. 2-8-0 per cent per mensem and gave 
the plaintiff a decree for a sum of 
Rs. 1,489 with proportionate costs against 
the defendant. The defendant went up 
in appeal and agitated the pleas which 
he had put forward in the Court below. 

I shall take up the question of limita¬ 
tion first. On the face of the plaint the 
claim of the plaintiff is clearly barred 
by limitation, but the learned counsel for 
the appellant has argued that, having re¬ 
gard to the provisions of S. 78, sub-S. (2), 
Provincial Insolvency Act, the debt due 
to the plaintiff had been proved and 
therefore the plaintiff was entitled to an 
exemption of the period between the 
order of adjudication and the order of 
annulment. He also argued that there 
had been no adjustment of the claim and 
that he was entitled to the principal and 
interest up to the date of realization 
after deducting the amount which had 
already been received. Mr. Achhru Rain 
for the respondent took up the question 
of limitation. He invited tho attention 
of the Court to Prov. (2), S. 78, Provin¬ 
cial Insolvency Act, and urged that the 
debt due to the plaintiff had not been 
proved and therefore the plaintiff was 
not entitled to any exemption under 
Prov. (2), S. 78. He referred to tho 
terms of S. 33, Provincial Insolvency Act, 
and argued that it was the duty of the 
Court by its order to determine the per¬ 
sons who had proved themselves to be 
creditors of the insolvents and also the 
amount of such debts and then to frame 
a schedule of such persons and debts. 

His contention is that it was not a 
mere piece of empty formality, hut that 
the legislature had intended the Court to 
perform a judicial act and that therefore 
there should have either been a formal 


order proving the debts of the insolvents 
or, at any rate, some proceedings on the 
record indicating that the Court had ap¬ 
plied its mind to the provisions of S. 33, 
Provincial Insolvency Act, and that, 
under the circumstances, the debts must 
he deemed to have been proved. Counsel 
for the appellant at this stage were asked 
if they could point to any | roceedings of 
the insolvency Court showing that the 
insolvency Judge either passed a formal 
order under R. 33 or there were materials 
on the record which would justify this 
Court in holding that the Judge had ap¬ 
plied his mind in the manner indicated 
above and that there was a substantial 
compliance with the provisions of S. 33. 
The learned counsel for the appellant 
have taken us through the various por¬ 
tions of the record, hut they have failed 
completely to establish that either there 
was a formal order proving debts or any 
proceedings which, by necessary impli¬ 
cation, were tantamount to such an order. 
This being so, the decision of the lower 
appellate Court on the question of limi¬ 
tation must be taken to be correct. 

In this view of the case it is not neces¬ 
sary to enter into the question which 
has been raised by the learned counsel 
for the appellant, whether or not there 
had been a complete adjustment of the 
debt. Under these circumstances the 
appeal fails and is dismissed with costs 
in this Court. 

Tek Chand, J. —I agree. 

p.N./R.K. Appeal dismissed. 
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Harrison and Tek Chand, JJ. 

Jan hi Das —Defendant—Appellant. 

V. 

Gulzar and others —Plaintiff and De- 
endants—Respondents. 

Second Appeal No. 1933 of 1926, De¬ 
eded on 18th February 1931, against 
lecree of Dist. Judge, Hissar, D - 11th 

^(a'^CivU p!‘c. (1908). 0.21, R. 63 -Suit 
inder O. 21. R. 63-Onui lie* on plaintiff to 

•stablish both consideration and good taith. 

In a suit under 0. 21, R. 03, the onus lies upon 
die plaintiff, who had unsuccessfully objected be 

ore the executing Court to esUblish both consi 

,„d good l.ltl. (« th. “2 
ivhicli ho relics : A. /. 1 jp q o] 

' V *o V 21 P R C 63 b 9 y°ven d« 

it .»<> void.bi. 
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at instance of person adversely affected 
Transfer of Property Act (1882), S. 53. 

In a suit under 0. 21, R G3, by a vendee from 
the judgment-debtor, if a substantia! portion of 
the consideration is held to be fraudulent and 
fictitious, the whole transfer must be treated as 
fraudulent and effected with object of defeating 
the decree-holder ; and therefore voidable at the 
option of the person adversely affected by it, on 
the principle enunciated in S. 53, T. l\ Act : 
A. I. R. 1923 hah. 423 and A . I. R. 1930 hah. 
1027, Foil. IP 175 C 2 ; I> 170 C 1) 

Qabul Chand and Shamair Chanel —for 
Appellant. 

Nazir Hnssuin for Zafarullah Khan — 
for Respondents. 

Tek Chand, J. — In execution of a 
money decree obtainel by defendant 1 
against defendant 2, a bouse belonging to 
the latter was put to sale and purchased 
by defendant 3. The plaintiff, who is a 
relation of the judgment-debtor (defen¬ 
dant 2 ) preferred an objection before the 
executing Court that the house had been 
previously sold to him for Rs. 4,000. The 
objection was disallowed. Thereupon he 
instituted a suit under 0. 21, R. 63 for a 
declaration that the house in question was 
his property and was not liable to attach¬ 
ment and sale in execution of the afore¬ 
said decree. The auction.purchaser was 
also made a party to the suit ; in support 
of his claim the plaintiff produced aregis- 
tered sale deed, in which the considera¬ 
tion was described as having been paid as 
follows : 


Rs. 

0) Paid to Hira Lai, mort- 
. . SaSee ... 2330. 

(2j Paid m cash to the 

ventlor ... 1,670. 


Total 


4,000. 


The trial Court held that the secc 
item was wholly fictitious and not a f 
thing actually passed. As to the paym 

i°2on™i Ja tho , finding wa « tliat P»P 

1,200 only was due by the vendor to 1 
on foot of a mortgage. As the vendor t 
the vendee were related to each other r 
a large part of the consideration \ 
fictitious the Court held that the « 
was fraudulent and was entered into 
defeat the creditors. It accordingly d 
missed the suit. 1 

On appeal, the learned District J U( 

V ‘\ th Jn1 fmdlng of tho trial Co. 
that Rs. 1 670 had not been paid and v 

fictitious, but he hold that Rs. 2,330 \> 

the amount due by the vendor to Hira I 


uu i uu mui 
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been paid to him by the plaintifV. He 
accordingly accepted the appeal and 
passed a declaratory decree to the effect 
that the sale to the auction-purchaser 
(defendant 3) was subject to a charge of 
Rs. 2,330 in favour of the plaintiff. 

From this decree the plaintiff and de¬ 
fendant 3 have preferred separate second 
appeals, the latter asking fora total dis¬ 
missal of the suit and tho former praying 
that it be decreed in full. ' a 

The finding that Rs. 1.670 was fictiti¬ 
ous and was not paid by the vendee to 
the vendor is one of fact and cannot ho 
challenged in second appeal. This being 
the only point raised in the plaintiff’s 
appeal it is incompetent and must be dis- 
missel. 

In the appeal preferred by defendant 3. 
Mr. Shamair Chand on behalf of the ap¬ 
pellant has pointed out several errors in 
tho judgment of the learned District 
Judge. But the appeal must succeed on 
the short ground that the sale is not 
proved to have been effected in good faith 
and as it had tho etlect of delaying and 
defeating the vendor's creditors, it i* 
voidable at the instance of such a creditor 
It is settled law that in a suit under 

nlafV-ff R ' t 63, » tl ,’ e ° nus ,ies u l ,on the 
Plaintiff who had unsuccessfully objected 

he ore tho executing Court, to establish 

both consideration and good faith for the 

transaction on which he relies • 

Mw/mmW Ali Muhammad Khan v 

Mt BtsmiUah Beguni (l). There is no 

doubt that in the present case, the plain. 

tiff has failed to establish both these 

points. Out of the sale price Rs. 1,670 

do b6 flCtiti ° US ; the ven- 

doi and the vendee are related to each 

d«lTV * 1 , Ve ? dor was admittedly in. 
del ed to defendant 1 and other persons 

at the time of the sale ; and there is no 

P? JSL 25 T £ 

“‘uiiXa'I™/ sr* effecied 

deoide whether out of the remaTnfn^ ** 
sideration Rs. 2,330 was raid nc i °i ‘ 
the District Judgo or K B P l 200 by 
found by the trial Court. 8 ' 
in Mu a Earn y. Jiwanda Bam (2) in . 
case like tins, if a substantial portion 0 
tl^s^dera^sjie^be fraudulen 

fo! f t L 19S0 r - C - 255=128 I cTfi47- 

Lah. 21I? 23 Lah ' 423 = 72 L 0. 453 = , 
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ml fictitious, the whole transfer must be 
treatel as frau lulent an 1 effected with the 
object of defeating the decree-holder ; and 
therefore voidable at the option of the 
person adversely alTectel by it, on the 
principle enunciated in S. 53, T. P. Act. 
See also to the same effect Madan Gopal 
v. Lahri Mul Janki Das, A. I. B. 1930 
Lah. 1027, where the question has been 
(discussed at length. 

This being so, it is not necessary to 
consider the other points argued before us 
as on the finding recorded above the 
plaintiff's suit must be dismissed. 

1 would accordingly accept the appeal 
of the auction-purchaser (Civil Appeal 
No. 1933 of 1926) and dismiss that of the 
plaintiff (Civil Appeal No. 1709 of 1926) 
with costs throughout. 

Harrison, J. —I agree. 

r.M./r.K. Appeal allowed. 
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Shade Lal, C. J. 

Bakhshish Singh and others —Plaintiffs 
—Petitioners. 

v. 

Pirn —Defendant—Opposite Party. 

Civil Revn. Petn. No. 331 of 1931, Pe- 

cidel on 14th November 1931, to revise 

order of Sub-Judge, Fourth Class, Ambala, 

1)/- 20th August 1930. 
la) Civil P C. (1903), O. 9, Rr. 3 and 4- 

Applicant illiterate-Failure to appeal due 
to misunderstanding is 'sufficient cause 

within O. 9, R 4. _ 

A hona fide mistake which is not unreasonable 

is sufficient excuse within the meaning of O. 9, 
R 4. Where the applicant is an illiterate person 
and his failure to appear on the due date is due 
to a misunderstanding there is sufficient cause 
for his non-appearance: A. I. It. lJ24fn<.-i4, 
Itel on IP 1.6 C 2| 

(b) Civil P. C. (1908). S. 115-Other reme¬ 
dy open-Revision is not necessarily incom¬ 
petent—High Court can interfere to avoid 

multiplicity of proceedings 

There is no inflexible rule that where an 
aggrieved party has another remedy available to 
him the High Court should never interfere in re¬ 
vision. The discretionary jurisdiction of the 
High Court can be exercised in order to avoid un¬ 
necessary hardship and multiplicity of proceed¬ 
ings. . . U 1" l] 

N. C. Pandit—lor Petitioners. 

Tel: Chand —for Opposite Party. 


Judgment—The plaintiffs originally 
instituted one suit against three defen¬ 
dants for the recovery of the possession 
of land, but the trial Court decided that 
three separate suits should bo file 1 and 
returne 1 the plaint for amendment. The 
plaintiff complied with the order of the 
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Court, and filed a separate suit against 
each of the three defendants. It appears 
that the Court issued notice to the par¬ 
ties fixing three dates, namely 26th May 
1930, 2nd June 1930 and lOth'.Tune 1930, 
for the hearing of the three suits, but on 
the first two dates neither party appear¬ 
ed in Court, with the result that’the Sub¬ 
ordinate Judge made an order in each of 
these two cases dismissing it under 0. 9, 
R. 3, Civil P. C. On 10th June 1930, six 
of the ten plaintiffs, who had been served 
with notice, appeared in Court and it was 
then that they learnt that their two suits 
had been dismissed on 26th May and 2nd 
June 1930 respectively. They made two 
applications for restoration, alleging that 
they were under tlie impression that the 
date mentioned in the last notice was the 
date finally fixed for the hearing of all 
the three suits, and that it was duo to 
this misunderstanding that they did not 
appear either on 26th May or 2nd June. 
Their applications were however dismissed 
by the Subordinate Judge and the question 
which I have to determine is whether the 
order of dismissal should be set aside. 

It is common ground that the applicants 
are illiterate persons, and there can he no 
doubt that their failure to appear on the 
two dates was due to a misunderstanding.' 
The law is clear that a hona lido mistake', 
which is not unreasonable is a sufficient 
excuse within the meaning of O. 9, R. 4. 
Indeed, it has been held by the Patna 
High Court in Bam Narain v. Bamdhan 
Singh (1) that where a suit has been dis¬ 
missed in the absence of both parties, 
there is no prejudice to the opposite 
party if it is restored; and that the Court 
should pass an order for restoration espe¬ 
cially if the claim is a substantial one and 
would become barred by time if the suit is 
not restorod. 

The learned counsel for the respondent 
however contends that it is open to the 
applicants to bring a fresh suit for the re¬ 
covery of the property, and that this 

Court should not exercise its discretionary 
jurisdiction when another remedy is open 
to them under the law. It is however 
doubtful whether the claim would be 
within time, if a fresh suit were institut¬ 
ed, and the remedy relied upon by the 
counsel for the respondent appeals to he 

an uncertain one. , , 

There can however be no doubt that 
there is no infle xible rule that where an 
' (1)~AXR. 1924 Pat. 274=72 I.C. 668. 
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aggrieve! party has another remedy avai¬ 
lable, to him, the High Court should never 
interfere in revision. There are several 
judgments in which the High Courts 
have interfered on revision under S. 115, 
Civil P. C.. even though the applicant 
had a reniely hy a suit. The discre¬ 
tionary jurisdiction of the High Court 
lias been exercised in order to avoid un¬ 
necessary hardship and multiplicity of 
proceedings. This principle is fully ap¬ 
plicable to the facts of this case. 

I accordingly accept the application for 
revision an 1 set asi le the order of dismis¬ 
sal male by the trial Court under 0. 9, 
R. 3. The plaintiffs must however pay 
Rs. 10 as costs to the defendant on or be¬ 
fore the hearing of the suit in the trial 
Court. 

P.N./r.k. Revision accepted . 

A. I. R. 1932 Lahore 177 

Addison, J. 

lihajni —He f en d a n t — A p pe 11 a n t. 


Mt. Bheoli —-Plaintiff—Respondent. 

Second Appeal No. 464 of 1930, De¬ 
cide 1 on 30th January 1931, against de¬ 
cree of Dist. Judge, Gurgaon, D/- 17th 
December 1929. 

Custom ( Punjab)— Riwajiam is strong 
.piece of evidence in support of custom—Gen¬ 
eral custom against it must be proved by 
person setting up such general custom. 

An entry in the Riwajiam is a strong piece of 
evidence in support of an alleged custom which 
it lies on the other side to rebut, even assuming 
•that tho rule laid down in the ontrv is against 
tbe general custom in the Punjab. A. /. li luio 

■fn'oT - F ?ni' A \ n - 1027 Lah - 24 i: -i -1■ it. 
1927 Lih. an and .1. I. It. 1927 L ih. 593, liel. 
on. * 

An Aliir of tho Gurgaon District died without 
issue and without a widow. His mother claimed 
to succeed to h.s estate and so did his cousin. 
Tho entry in the Rnvajiam was to the effect that 
J* unchaste or remarries, then she 
forfeits all right to her life-estate in tho do- 
ccascd s pro^ty Tho mother sued for posses- 

of”;, th » d ”'““»' 

it . ) WaS * 0r lho mothor to robut the 
entry n tho Riwajiam and that sho having 
tailed to do so tho cousin succeeded to the Pro¬ 
perty: 105 P. R. 1886, Dist. [P i 78 C 1] 

Nanwa Mai for Appellant. 

V* ev J D (l lial for Respondent. 

Judgment—The parties are Alnrs of 
Tehsil Rewan, District Gurgaon. One 
Man Singh died without issue and with¬ 
out a widow. His mother Mt. Bheoli 
claimed to suceeod to his estate and so 
did his minor cousin, Bhajna. The Col¬ 
lector, relying on the Riwajiam, mutated 
1932 L/23 & 24 


the land in favour of Bhajna. Mt. Bheoli 
then sued Bhajna for possession. The 
defendant pleaded that she had remarried 
one Nahar by karewa. that she was. in 
any case, unchaste and that, according to 
custom, she thus ha 1 forfeited her right 
to succeed to tho estate of her deceased 
son whether it was estahlishc 1 that she 
had remarried by karewa or whether it 
was established that she was only un¬ 
chaste. The trial Court, holding that 
she was unchasto, gave eff ect to the Riwaj- 
iiiin, and dismissed the suit. On appeal 
the District Judge, also holding that she 
was unchaste, decreed the suit, and the 
defendant has preferred this second ap¬ 
peal having obtained a certificate under 
S. 41 (3), Punjab Courts Act. 

The entry in the Riwajiam is quite 
clear and is not challenged. It is to the 
effect that if a woman is unchaste or re¬ 
marries then she forfeits all right to her 
husband's estate. The District Judge ad¬ 
mitted that this entry placet the burden 
upon the plaintiff to rebut it hut lie 
stated that that burden was a light one 
ns the rule expressed in the Riwajiam 
was opposed to general custom and was 
adverse to the interests of females. Fur¬ 
ther he considered that the burden upon 
the plaintiff was discharged hy three de¬ 
cisions of certain Subordinate Judges in 
Gurgaon District to tho effect that un- 
chastity in a widow did not cause for¬ 
feiture of her life estate. Ho did this al¬ 
though lie had to point out that tho Riwaj¬ 
iam was not followed in those threo cases, 

two of which were decidod in 1922 and 
one in 1913 on tho ground that there 
were no instances in support of tho rule 
in the Riwajiam. 

The general rule for the Punjab is given 
in para. 31 of Rattigan’s Digest of Custo¬ 
mary Law, Fdn. 11. It is to tho effect 
that unchastity of a widow somotiines 
causos a forfeiture of her life-interest but 
the onus is on those who assert the exis¬ 
tence of such a custom. On the other 
hand, the Riwajiam is cloar that in tho 
Gurgaon District unchnstity does cause a 
forfeiture of tho life estato. It was at 
one time hold that a Riwajiam which 
was not supported hy instances, or whioli 
was opposed to general custom, should bo 
considered unreliable, but since the Privy 
Council judgment, reportod as Bey v Allah 
Pitta (1), this can no longer he held to 

(l)A.I. R 1916 P. C. 129=88 I. (T 354=44 
I. A. 89=44 Gal. 749 (P. C.). 
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be good law. Their Lordships were of 
opinion that an entry in the Riwajiam 
was a strong piece of evidence in support 
of an alleged custom which it lay upon the 
other side to rebut, even assuming that 
the rule laid down in the entry was 
against the general custom in the Punjab. 
The Privy Council judgment was consi¬ 
dered in Labh Singh v. Mt. Mango (2) 
where it was said that in view of the 
Judicial Committee’s clear exposition of 
the law it could no longer be held to be 
the established rule that a statement in 
the Riwajiam opposed to general custom 
and unsupported by instances was of no 
judicial value. Such an entry was prima 
facie proof of the custom and placed the 
onus of rebuttal upon the party disputing 
the correctness of that entry. The same 
view was taken in Kalian Singh v. Gopal 
Singh (3) and Labh a Ham v. Raman (4). 

It follows that it was for the plaintiff in 
this case to rebut the entry in the Riwaj¬ 
iam which is against her. 

It was held in Mt. Bhurian v. Mt. 
Puran-(o )that amongst Ahirs of the Delhi 
District no special custom had been 
proved whereby uuchastity worked a for¬ 
feiture of the life-estate of a widow. I 
have been carefully through that judg¬ 
ment and nothing is said in it about any 
entry in the Wajibularz or Riwajiam. 
This case therefore cannot affect the deci- 


. Income-tax (Harrison, J.) 1932 

that the plaintiff had not remarried by 
karewa should be set aside. There is no 
question that the widow is living with 

Nahar and has given birth to three 
children by him. The District Judge has 
said that only one witness from the 
village swore that he was present at the 
remarriage and that this was strange. He 
also added that no pandit was there. 
Now, in a karewa marriage no pandit can 
be there, and this remark of the District 
Judge is unintelligible. A karewa mar¬ 
riage is not a religious ceremony. Fur¬ 
ther three witnesses from the village have 
given evidence that they were present at 
the remarriage and not one. One of 
these witnesses was Nairn's own brother. 
I have no doubt myself from the evidence 
which has been misread by the District 
Judge, that there was a karewa marriage; 
but this question is not important, seeing 
that I have held above that unchastity 
causes a forfeiture in the life-estate of the 
widow. This matter need not therefore 
be pursued further. 

V.S./R.K. Appeal allowed. 

A. I. R. 1932 Lahore 178 

Harrison and Dalif Singh, JJ. 

Prem Sagar —Assessee—Petitioner. 

v. 

Commissioner of Income-tax —Opposite 
Partv. 


sion in the present case. 

It remains to bo decided whether the 
widow has rebutted the presumption 
arising from the entry in the Riwajiam 
of 1879. It is true that in three cases 
the Subordinate Courts have decided 
against this entry, but they did so on the 
ground that the rule in the Riwajiam 
was not supported by instances. Having 
regard to the decisions quoted above, I 
must hold that these decisions were bad 
in law and cannot therefore be taken to 
be instances rebutting the entry in the 
Riwajiam. That being so effect must be 
given to that entry. For the reasons given 
I accept the appeal and, setting aside the 
order of the lower appellate Court, dis¬ 
miss the suit with costs throughout. 

It was also contended before me that 


Civil Ref. No. 18 of 1931, Decided on 
12th November 1931, made by Commr. 
of Income-tax, Punjab, North-West Fron¬ 
tier and Delhi Provinces, Lahore, D - 
30th July 1931. 

Income lax Act (1922). S. 13 — Accounts 
kept by assessee in such form that income, 
profits, etc. cannot properly be deduced— 
High Court has no authority over computation 
made by Income-tax Officer and is not Court 
of appeal. 

Where the accounts kept by the -assessee are 
kept in such a form that the income, profits, and 
gains would not properly be deduced therefrom 
the proviso to S. 13 is applicable. The Income- 
tax Officer is bound to make the computation 
upon such basis and in such a manner ns he 
might determine. The High Court has no autho¬ 
rity over him and is not in any sense of the word 
a Court of appeal nor is it seised with the question 
whether the basis adopted, applied. LI* 1*79 C 1] 

Kirpa Ham Hajaj and Ajit Prasad 


the finding of fact of the Cou rts below 

(2) A. I. R. 1927 Lah. 241=100 I. C. 924=8 
Lah. 281. 

(3) A. I. R 1927 Lah. G77=105 I. C. 204=8 
Lah. 527. 

(4) A. I. R. 1927 Lah. 593=103 1. C. 280=9 
Lali. 1. 

(5) 1.1885] 105 F. R. 1685. 


for Petitioner. 

H. C. Soni —for Opposite Party. 

Harrison, J —Two questions have been 
referred by the Income-tax Commissioner 
of which the second is as follows: 

“Whether the proviso to S. 13 applies to the 
facts of the present case." 


1932 


Natha v. Ganesha Singh (Shadi Lai, C. J.) 


Lahore 179 


Counsel for the assessee not only admits 
hut bases his arguments on the fact that 
jthe accounts kept by the assessee were 
ikept in such a form that tho income, pro¬ 
fits and gains would not properly he de¬ 
duced therefrom. This being so the In¬ 
come-tax Officer was bound to make the 
(computation upon such basis and in such 
Imanner as he might determine. This 
(Court has no authority over him and is 
not in any sense of the word a Court of 
appeal nor is it seised with the question 
'of whether the basis adopted applied. The 
(answer therefore to tho second question 
is that the proviso does apply and this 
being so the first question ceases to be 
relevant or pertinent and no answer 
thereto is required. The reference will 
be returned with theso remarks. 

The costs of the Income-tax Commis¬ 
sioner will be paid by the assessee. Coun¬ 
sel’s fee Rs. 50. 

R.M./rt.K. Answer accordingly. 

A. I. R. 1932 Lahore 179 

Shadi Lal, C. J. and Hilton, J. 

Natha— Plaintiff—Appellant. 

v. 

Ganesha Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 1222 of 1927, De¬ 
cided on 4th December 1931, from decree 
of Addl. Dist. Judge, Jullundur, D/- 12th 
February 1927. 

.(•(Jfi"' 1 P C. (1908), O. 21, Rr. 58 and 
03 Mere attachment doe* not give rever- 
•loncr right to me for declaration that it 
*hall not affect his reversionary right*. 

A mere attachment infringes tho rights of only 
the judgment-debtor nud has the offect of placing 
tho property attached in custodia legis. It does 
not amount to an infringement of tho rights of 
im reversioners, and cannot furnish tho lntter 
with a cause of action for a suit for a declaration 
that tho attachment shall not affect their rever- 

m°o n K a 7 W* = * 4 ; L R ■ 1924 Lah ■ 52 “"d -i- /• R- 
19 ?h \ L r*' -i 84 i> Re l' , , l p 180 c n 

dehtl? P - (1908) ' S - Judgment- 
debtor * son* objecting to attachment in exe¬ 
cution un.ucce*»fully on ground that their 
reversionary interest is not affected—Suit for 
declaration of right in attached property di,- 
missed—-Thereafter property .old-Sale at¬ 
tacked by them in fre.h Suit-Finding in prior 
•uit doe* not operate a* res judicata. 

In execution of a decree against the judgment- 
debtor, certain property was attached and his sons 
unsuccessfully objected to the attachment on tho 
ground that it did not affect their reversionary 
rights in the attached property, it being ancestral 
and subsequently suod for a declaration of thoir 
right and that suit was dismissed. Thereafter 
the property was sold and the sale was attacHod 
by the judgment-debtors in a fresh suit. 

Held : that the finding in tho prior sultdid 


not operate as res judicata in the subsequent suit 
as the sons of the judgment-debtor could not, 
before the sale in disputo, bring a suit objecting 
to the attachment of the property, and any find¬ 
ing on that point would have been wholly un¬ 
necessary for the decision of the former suit. 

IP 160 C 1] 

(c) Hindu Law—Alienation—Father—Legal 
necessity—Raising funds for trade held for 
legal necessity. 

No hard and fast rule can be laid down that 
ancestral property can never be alienated for the 
purpose of providing funds for trade or business. 
The decision in each case must depend upon its 
own peculiar facts. Where the soil has himsolf 
benefited from the earnings of the trade carried 
on by his father, the money borrowed by the 
latter for trade purposes constitutes a valid "neces¬ 
sity for the sale of the house : A. I. R. 1024 
Lah. 41, Ref.; A. I. R. 1014 Lah. 247, not Foil. 

(P 180 C 2] 

Achhru Ram and N. C. Meh ra—for 
Appellant. 

Durga Das —for Respondents. 

Shadi Lal, C. J.— On 21st February 
1921 one Ganesha Singh, a Jat, obtained a 
decree for a certain sum of money against 
Atma Ram, another Jat, and in execution 
of that decree he attached a house and an 
open site belonging to the latter. The 
judgment-debtor’s sons, Ujagar Singh and 
Nath, unsuccessfully objected to the at¬ 
tachment, and then brought an action for 
a declaration that they were the owners 
of the property attached by the decree- 
holder, and that the attachment was 
therefore invalid. They also added an 
alternative prayer that the property hei n « 
ancestral was not liable to be sold in exe¬ 
cution of a decree, because the money, for 
which the decree was obtained, was not 
raised for any legal or valid necessity. 
That suit was dismissed on the ground 
that the plaintiffs had failed to prove that 
tho property belonged to them and not 
to the judgment-debtor, and the judgment 
of the trial Court was confirmed on appeal. 

After the dismissal of the suit, the pro¬ 
perty was sold on 21st August 1925, and 
this sale was attacked by Nath, one of 
the sons of the judgment-debtor, on the 
giound that thoro wag no necessity to 

hv Sfc i l ; y t f hea ,enat, °"’ Tho suit brought 

> him to protect his reversionary rights 

j, een dlsm >ssed on two grounds : (l) 

(2) r tl>6 ™ le ot r6s 

nd (2) that the alienation was for neces- 

r^ rs b„ a er :° nSe,1Uently b ‘ ad * n S upon the 

Tndi 0 dec *j 0 V f learned District 

hrinS T % £ rst point “""Ot he sus¬ 
tained. In the first place, it is olear that 

mere attachment does noi give tTreyev. 
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sioner a right to bring a suit for a decla¬ 
ration that it shall not affect his rever¬ 
sionary rights. As laid down in Chet 
Ram v. Speeding and Co. Ltd. (1) a mere 
attachment infringes the rights of only 
the judgment-debtor and has the effect of 
iplacing the property attached in custodia 
legis. It does not amount to an infringe¬ 
ment of the rights of his reversioners, 
and cannot furnish the latter with a cause 
of action for a suit for a declaration that 
the attachment shall not affect their re¬ 
versionary rights. This view has been 
endorsed by a Division Bench in Shib Deo 
Singh v. Uttam Singh (2). It is there¬ 
fore clear that the sons of the judgment- 
debtor could not, before the sale in dis¬ 
pute, bring a suit objecting to the attach¬ 
ment of the property, and any finding on 
that point would have been wholly un¬ 
necessary for the decision of the former 
suit. Moreover, neither the Court of 
first instance nor the District Judge de¬ 
cide 1 that case on the ground that the 
attachment infringed the reversionary 
rights of the then plaintiffs. The rule of 
res judicata does not therefore operate as 
a bar to the present action. 

Coming now to the question of neces¬ 
sity, we find that tho ju Igment-debtor, 
Atma Ram, had gone to Vancouver and 
engage 1 in trade there. He borrowed the 
money from Ganesha Singh, who too was 
in Vancouver at that time, and used it 
for the purposes of trade. The learned 
District Judge finds that Atma Ram had 
not followe 1 the profession of agriculture 
for many years and had been living out 
of India and carrying on trade and send¬ 
ing money to his sons” in India. It must 
be remembered that it was only a house 
with tho land attached to it which was 
sold in execution of the decree obtained 
against him, and his agricultural land was 
neither attached nor soi l. In these cir¬ 
cumstances the leai no 1 District Judge 
:was justified in holding that tho money 
borrowed for carrying on business consti- 
Itutel a valid necessity. Our attention 
has been invited to the judgment in Santa 
Singh v. Wanjam Singh (3) in which it 
was decide 1 that an alienation of an an¬ 
cestral land in lieu of money borrowed 
for the purposes of carrying on a trade is 
not an alienation for a necessary purpose; 
and it was observed t hat th e_ 

(1) A. I. R. 1924 Lali. 52=74 I. 0. 479. 

(2) 4. I. R. 1925 Lah. 84=78 I. C. 920. 

(3) A. 1. R. 1914 Lah. 247=19 P. R. 1915. 


Village custom would not look with favour 
upon the conversion of a Jat agriculturist into a 
shop-keeping trader. ” 

But as pointed out in Mohammad 
Hassanuddin v. Saif Ali Shah (4) the 
judgment in Santa Singh v. Wanjam 
Singh (3) was not intended to lay down 
that under no circumstances could a mem¬ 
ber of an agricultural tribe alienate an¬ 
cestral property for the purposes of en¬ 
gaging in trade. The same view was 
taken in Taj Din v. Du!a (5). 

It would be unreasonable to suggest 
that an agriculturist should not improve 
his financial position by starting an in. 
dustrv or engaging in trade, and that he 
should, in no case, bo allowed to alienate 
his ancestral property in order to finance 
his business. No hard an d fast rule can 
be laid down that ancestral proporty can 
never be alienated for tho purpose of pro¬ 
viding funds for trade or business. The 
decision in each case must depend upon 
its own peculiar facts, and having regard 
to the circumstances mentioned above and 
to the fact that the son, who has brought 
the present suit, has himself benefited 
from the earnings of the trade carrie 1 on 
by his father, I consider that the money 
borrowel by the latter constituted a valid 
necessity for the sale of the house. 

I would accordingly affirm the decree 
of the learncl District Judge and dismiss 
the appeal with costs. 

Hilton, J. —I agree. 

K.N./lt.K. Appeal dismissed. 

(41 A.I.R. 1924 Lab- 41=741.0.451=4 Lah. 122 . 

(5) A I R. 1926 Lah. 515=95 I.C. 133. 


A. I. R. 1932 Lahore 180 

Coldstream and Jai Lal, JJ. 

Gehna —Convict—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 938 of 1931, De- 
idelon 2(ith November 1931, against 
irder of Sess. Judge, Jhelum, D/- 27th 
fulv 1931. 

(a) Evidence Act (1872), S. 30-Several 
lersons tried for tame offence—Independent 
vidence connecting each accused with crime 
s necessary—Penal Code (1860). S. 302. 

Where several persons are tried under s. aua, 
,’enal Code, tho ordinary rule of practice 
ng independent evidence connecting ea 
used with the crime should not be witbont 
iont justification be departed f t 1 1 ' -> 

(b) Criminal P. C. (1898). Ss. 364 and 164 
-It is not necessary to put •^.e. of que.Uon. 

o person making confes.ion-He should be 
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allowed to narrate bis story without any un¬ 
necessary interference. 

Section SC4 lavs down that every question 
asked and answer given must be recorded in full 
but it docs not compel a Magistrate proceeding 
under S. 1C1 to put a series of questions. Siicli 
procedure is ordinarily to be deprecated. 1 ho 
confessing person should bo left to narrate bis 
story as a whole without any unnecessary inter¬ 
ference and allowed to give all the details that lie 

remembers and wishes to describe If this is not 

done the record of confession may lose much of 
its value. U' IS* U 2] 

S. C. Manchanda —for Appellant. 

D. li. Sawhnetj —for the Crown. 

Coldstream, J. —At 2-30 a. m. on the 
morning of 24th May 1930, Ahmed Din, 
who lives at the Ahmeddinwala well in 
Jhelum, reported at the Jhclum City thana 
that his wife Sardar Begam, her father 
Fazl Din and Ghularn Mohd., who cul¬ 
tivate land attached to tho well, had 
been murdered at the well while asleep 
during tho night. The Sub-Inspector went 
to the spot and saw the bodies. Exami¬ 
nation proved that all three victims had 
been killed by blows upon their necks in- 
flictod by a heavy sharp weapon. No clue 
to the murderers was discovered and the 
case was recorded as untraced. 

In February 1931, one Lai, who was 
under suspicion of having committed a 
dacoity in Gujranwala District, confessed 
that he had committed a triple murder at 
Ahmeddinwala well in Jhelum along with 
Gehna and Shall. The fact of the mur¬ 
ders at Jhelum was verified by the Guj¬ 
ranwala police. Gehna confessed before a 
Magistrate on 3rd March. Lai was offered 
a pardon and his statement was recorded 
by a Magistrate on 5th March. Shafi was 
arrested in Multan and he and Gehna wore 
committed for trial under S. 302, I. P. C., 
Lai being an approver in tho case. 

Gehna retracted his confession beforo 
the committing Magistrate declaring that 
it had been extorted from him by the 
polico who had tortured him and that Lai 
had implicated him falsely because he had 
abducted Lai’s wife. Ho stuck to his re¬ 
traction at the trial. Shaft also asserted 
his innocence. Ho had been falsely ac¬ 
cused by Lai because he had taken sides 
with Gehna who was his cousin when 
Lai’s wife had been abducted. 

Tho assessors unanimously found tho 
approver's story corroborated by the other 
evidence and returned a verdict of guilty 
against both accused, and the learned Ses¬ 
sions Judge convicted and sentenced them 
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to death. They have appealed through the 
jail authorities. 

We have been taken through the record 
by Mr. S. C. Manchanda who lias argued 
the appeals. That Lai took part in tho 
crime there can lie no doubt whatever. 
There is however no justification in the 
circumstances of this case justifying a 
departure from the ordinary rule of prac¬ 
tice which re pines independent evidence 
connecting each accused with the crime. 
On the other hand, the strictest caution is 
called for in this case becauso admittedly 
Lai has motive for injuring Gehna and his 
relatives (it is not denied that Shafi and 
Gehna are related.) The prosecution evi¬ 
dence itself proves that, after the time of 
the murders, Gehna enticed away tho 
woman with whom Lai was living. Tho 
woman was returned in consequence of 
pressure brought by tho other villagers 
on Gehna. Lai s story is that hebolieved 
that it was Gehna who had falsely impli¬ 
cated him in the dacoity, during the in¬ 
vestigation into which ho confesse l to tho 
murders, and that this belief had promp¬ 
ted him to discloso tho truth in this pre¬ 
sent case. 

There is ample evidence of previous as¬ 
sociation between Lai and the two appel¬ 
lants and thero is no doubt that they 
were a criminal gang. Lai’s story is that 
the three of them travelled by train from 
Wazirabad to Jhelum on 24th May having 
bought week-end return tickets which 
they did not give up. The prosecution 
has produced evidence that the three 
week-end tickots sold on 23rd May from 
Wazirabad to Jhelum wero not given up 
after use. This is consistent with theap. 
prover's story but does not connect any of 
tho appellants personally with tho crime. 

As corroboration of tho approver’s evi¬ 
dence against Shaft, we have to begin with 
the retracted confession of Gehna. Such 
evidence is no better than that of asecond 
approver and I am not prepared to accept 
it as of any corroborative value inthiscaso 
against Shaft. 

Besides this wo have against Shafi first 
the statement of Harnnm Singh (P. W. 
43) who met Shaft and Gehna in jail 
where he was undergoing a sentence of 
imprisonment apparently for sedition. He 
declares that they confessed to him that 
they had committed the murders. Tho 
witness was himself being prosecuted for 
per jury when he gave his evidence. I dis¬ 
believe his evidence. 


Gehna v. Emperor (Coldstream, J.) 
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Xor can I attach any weight at all to 
the testimony of Nihal Singh (P. \V. 14 ) 

" ho at _ the timG of the trial was himself 
accuse ! of murder. 

I lion there is the evidence relating to 
the recovery of two gold bangles belong¬ 
ing ,o the murdered woman Sardar Begam 
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Such evidence is not reliable and is not 
acceptable in the present case as indepen 
dent corroboration of the approver’s 
statement against Shafi. I would accept 
ohali s appeal and acquit him. 

The case against Ghena is in my 0 pi 
mon conclusive. There is no reason to 


from the goldsmith ^ant J V • , \ mere is no reason to 

(P W oft) mi ‘ ‘ ,n ^ airoke reject, as evidence against himself his 

‘ he «P- the genuineness oS 


plover, were taken by him from the 
woman s body, shown to Mt. Barkete fP 
d 1 ),with whom La! lived, offered for 

; e Io ^ i,a kand of Jagowal fP. W. 37 ) 
nho refused to buy them and sold to 
Sant Bam for Rs. 2 00 (little more than 
half their value) and recove.ed from Sant 

Earn who says they were pawned to him 
by Shan. 

A mar Nath (P. \Y. 33) savs that Shafi 
an., two others came and bought sweets 
rom his shop as statel by Lai the night 
before the murder. His cross-examina¬ 
tion shows his evidence to he extremely 
suspicious. Equally unconvincing is Ihra- 

""I evidence who declares 

hat Gehna, Shafi and Lai came to his 
house two years previously at ten in the 
morning—no date is fixed. 

So far as Shafi is concerned the appeal 
depends on the evidence relating to the 
bangles. I have no doubt that, they were 
taken from Mt. Sardar Begam whose bus. 
band Ahmad Din identified them as hers. 
The question is whether it. has been 
clear 1 \ established that they were ever in 
Shaft’s possession so as to fix him with 
the murder. The evidence on the point 
h tainted and unconvincing. The learned 
Sessions Judge has properly discarded the 
evidence of the woman Barkate who 
must he completely under Lai’s influence. 
Lai, Gehna and Shafi went about to¬ 
gether and the fact that they were in 
company when one of them had the 
bangles does not in the circumstances of 
this case strengthen Lai’s evidence as 
against Shafi. Sant Ram has prevaricated 
on the point whether the bangles were 
pawned or sold. The point, is not with¬ 
out importance and Sant Ram’s statement 
leaves no doubt that he knew that- the 
bangles were dishonestly come by. T do 
not believe that he took them in pawn. 

I am not prepared to accept his evidence 
that it was Shafi who mado over the 
bangles to him. When they were first 
shown to him Lai, Gehna and Shafi were 
together. Sant Ram knew Gehna and Lai 
before but not Shafi. 


certainly established by the evidence of 
the Fust Class Magistrate. Malik Murad 
Paklish (P. \Y. 12), to whom he pointed 
out the various places connected with the 
incidents he described, and before whom 
he indicated the small pit from which 
the approver afterwards dug up the toka 
with which he declared the murders had 
been committed and which was found on 
official chemical examination to be stained 
with human blood. 

It has been urged before us that the 
record of the confession should he ex¬ 
clude 1 from consideration on the ground 
that it was recorded in the form of ques¬ 
tions and answers and not as a spon¬ 
taneously given narrative. It appears 
that the Magistrate has interpreted Ss. 164 
and 364, Criminal P. C., as if they re¬ 
quire! the confessing person to he ques¬ 
tioned in accordance with the provisions 
of S. 342. But S. 364 does not necessi-j 
tate any such examination. It lays down 
that every question asked and answerj 
given must be recorded in full, but it 
does not compel a Magistrate proceeding 
under S. 164 to put a series of questions 
as the Magistrate did in this case. Such 
procedure is ordinarily to he deprecated.! 
The confessing person should he left to 
narrate his story as a whole without any] 
unnecessary interference and allowed to 
give all the details that he remembers 
and wishes to describe. If this is not 
done, the record of the confession may 
lose much of its value. In this case the 
precautions required by S. 164 were duly 
observed, and I have no doubt that the 
confession was voluntary and true. The 
confession and the pointing out of the 
place where the toka was buried suffi¬ 
ciently corroborate the approver’s state¬ 
ment against Gehna. I would accord¬ 
ingly dismiss his appeal and confirm the 
sentence of death passed upon him. 

Jai Lai, J.— I agree. 


R.M./R.K. 


Order accordingly. 
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Tek Chand, J. 

Knnshi Bam-Munshi Bam— Plaintiffs 
—A [ipellants. 

v. 

Rama Mal-Gobinda Bam —Defendants 
—Respondents. 

Second Appeal No. 303 of 1931, Deci¬ 
ded on 23rd November 1931, from decree 
of Senior Sub-Judge, Fero/.opore, D- 2Sth 
November 1930. 

(a) Limitation Act (1908), S. 5—Time dur¬ 
ing which memorandum of appeal remained 
in appellate Court, through mistake of Court, 
held should be excluded in calculating period 
of limitation under special circumstances. 

An appeal was presented to the Court of Senior 
Subordinate Judge within time but, as no decree- 
*hcet was prepared, a copy of the decree could 
not be filed. On an application, the District 
Judge transferred the appeal to his own Court, 
and as soon as the copy of the decree was received 
it was filed in the District Court. The successor 
of the District Judge who had transferred the ap¬ 
peal to his Court holding that the transfer was 
ultra vires returned the memorandum of appeal 
which was represented in the Court of the Sub¬ 
ordinate Judge. Objection was raised that the 
appeal was time barred : 

Held :. that the time during which the memo¬ 
randum of appeal remained in the District Court 
should have been excluded and the appeal held to 
be within time oven if it bo assumed that the 
order of the District Judge transferring the case 
was ultra vires or otherwise illegal. [P 185 C 1] 

(b) Civil P. C. (1908), S. 100 — Question of 
Jaw—Whether admitted facts constitute suffi¬ 
cient cause is question of law. 

Where the facts are not in dispute, and tho 
only question is whether the admitted facts and 
circumstances constitute sufficient and reasonable 
•cause, such a question is one of law aud not of 
fact and the High Court can pronounce its deci¬ 
sion on such a question in second appeal. 

IP 185 C 1] 

J. L. Kapur for Jagan Nath Bhandari 
—for Appellants. 

Badri Das —for Respondents. 

Judgment.—This second appeal arises 
out of a suit instituted by the plaintiff- 
appellant against the defendant-respon¬ 
dent in the Court of a Subordinate Judge 
of the Fourth Class at Ferozepore, for ac¬ 
counts and issue of a mandatory injunc¬ 
tion, valued for purposes of jurisdiction 
at Rs. 15. The suit was dismissed by the 
trial Judge, on 7th February 1930. It 
•appears that by some mistake no decree- 
sheet was prepared at the time. Tho ap¬ 
pellant applied for copies of the judgment 
and the decree of the Court, with a view 
to prefer an appeal therefrom. A copy 
of the judgment was supplied to him, but 
lie was told that a copy of the decree 
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could not he given, as no decree-sheet 
existed on the record. Thereupon on 1st 
March 1930 the appellant hied an appli¬ 
cation before the trial Judge, praying that 
the decree sheet be prepared and a copy 
given to him. This was accordingly done 
and a copy of the decree supplied on 20th 
March 1930. 

Iu th.- meantime, on 11th March 1930, 
the appellant preferred an appeal to the 
Court of Mr. Khan Chand Janmeja, Senior 
Subordinate Judge, attaching therewith 
the copy of the judgment of the trial 
Court which had been supplied to him, 
and appending a note to the memorandum 
of appeal that a copy of the decree ap¬ 
pealed against could not he filed, as no 
decree sheet had been prepared; that the 
matter had been brought to the notice of 
the trial Court and as soon as a copy of 
the decree-sheet was supplied to him it 
would be duly presented in the appellate 
Court. It appears that the Senior Sub¬ 
ordinate Jndge (Mr. Khan Chand Janmeja) 
in whose Court the appeal had been filed 
had, on a previous occasion, expressed an 
opinion adverse to the appellant on some 
of the points in controversy. On 17th 
March 1930 the appellant filed an appli¬ 
cation, bringing this fact to the notice of 
the learned Judge, and praying that the 
appeal be transferred to tho Court of the 
District Judge. Mr. Khan Chand forwar¬ 
ded this application with tho memo¬ 
randum of appeal to the District Judge, 
Mr. Munshi Ram, on 18th March 1930, 
and on that day Mr. Munshi Ram passed 
a formal order transferring the appeal to 
his own Court, and after admitting it, 
directed notice to issue to the respondent. 
Two days later, on 20th Maroli 1930, a 
copy of the decree sheet of the trial Court 
was supplied to the appellant, and he filed 
it in the Court of tho District Judge on 
the same day. The appeal came up for 
hearing on 7th August 1930, when the 
District Court was presided over by Mr. 
I. M. Lai I, Mr. Munshi Ram having been 
transferred in the meantime. Before Mr. 
I. M. Lall, a preliminary objection was 
raised that the appeal had not beon 
pvoperly presented, that the order of 
Mr. Munshi Ram, transferring the appeal 
from the Court of the Senior Subordinate 
Judge to the District Court was ultra vires 
and that that Court had no jurisdiction 
to hear it. Mr. I. M. Lall accepted this 
objection and, holding that the order of 
his predecessor transferring the appeal to 
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the District Court was ultra vires, directed 
that the memorandum of appeal he re¬ 
turned to the appellant for presentation 
in the proper Court. The memorandum 
was accordingly returned to the plaintiff- 
appellant on 11th July 19*10, and on the 
same day it was re-presented by him in 
the Court of the Senior Subordinate Judge, 
which was presided over at that time by 
Mr. Suraj Narain, who had succeeled 
Mr. Khan Chand Janmeja. When the ap¬ 
peal came up for hearing before Mr. Suraj 
Narain, the respondent objected that the 
appeal was barrel by time. The appel¬ 
lant repliel that the appeal had been pre- 
sente 1 within time, hut in any case if it 
was not so, there was sufficient cause for 
the exercise of the powers of the Court 
under S. 5, Limitation Act. Mr. Suraj 
Narain sustained the respondent’s objec¬ 
tion and dismissed the appeal. From this 
decision the plaintiff-appellant has pre¬ 
ferred a second appeal in this Court. 

It is common ground between the par¬ 
ties that the presentation of the appeal 
was complete only on 20th March 1930, 
when the copy of the decree appealed 
against was filed by the appellant, and it 
is concede! on behalf of the respondent 
that if this presentation had been in the 
proper Court the appeal would have been 
within time, as excluding the time spent 
in obtaining copies of the judgment and 
decree the period taken by the plaintiff 
did not exceed thirty days. But it is 
urgel that the Court of the District Judge 
to which the memorandum of appeal had 
been transferred and in which the copy 
of the decree was filed, was not competent 
to hear the appeal under S. 39 (3), 
Punjab Courts Act, real with Notification 
No. 81-G, dated 14th February 1924, and 
that the transfer of the appeal by the 
District Judge from the Court of the 
Senior Subordinate Judge was ultra vires 
as the latter Court was not subordinate 
to the former within themeaningof S. 24, 
Civil P. C., for the purpose of appeals of 
this kind. Now assuming that these con¬ 
tentions are correct—a matter on which 
I do not think it necessary to express any 
opinion in this case—I am of opinion 
that the appellant should have been given 
the benefit of S. 5, Dim. Act. The 
learned Senior Subordinate Judge has held 
that the appellant cannot be said to have 
exercised due care and caution in the mat¬ 
ter of the presentation of the appeal. But 
it seems to me that far from this being 


the case the appellant has acted through¬ 
out with abundant caution, and the com¬ 
plications that have arisen are due to the 
acts of the Courts or their officials. A 
decree-sheet should have been prepared 
by the Court of the Subordinate Judge, 
Fourth Class, as soon as the suit was dis¬ 
missed on 7th February 1930, but by 
oversight of the official concerned or for 
some other unexplained reasonsit was not 
done, and it was the plaintiff' who drew 
the attention of the Court to this defect 
by means of a formal application presen¬ 
ted by him on 1st March 1920. Again, 
he could have deferred the filing of the 
appeal till the decree-sheet had been pre¬ 
pare! and a copy given to him, but bo 
acteJ ex majori cautela and actually pre¬ 
ferred the memorandum of appeal accom¬ 
panied by a copy of the judgment in the 
Court of the Senior Subordinate Judge on 
11th March 1930 and appended a note, 
that the decree sheet had not been pre¬ 
pared and that a copy of it would be filed 
as soon as it was ready. This copy was 
actually supplied to him on 20th March 
1930 and be presented it the same day 
before the District Judge to whom the 
memorandum of appeal bad been trans¬ 
ferred in the meantime by the Senior Sub¬ 
ordinate Judge in the circumstances stated 
above. 


Now, even if it be assumed that the 
Court of the District Judge had no juris¬ 
diction to hear the appeal, there is ample 
authority for holding that the time dur¬ 
ing which it remained pending in that 
Court should be excluded, unless it bo 
held that the mistake of the appellant was 
not bona fide. Mr. Badri Das concedes 
that this is so but urges that the transfer 
of the memorandum of appeal from the 
Court of the Senior Subordinate Judge lo 
that of the District Judge was ordered on 
an application filed by the appellant him¬ 
self and therefore be must suffer the con¬ 
sequences if the transfer was not in ac¬ 
cordance with law. There is however 
nothing to show that this application 
was made in bad faith. The mistake if 
there was one related to the interpreta¬ 
tion of a difficult point of law and could 
have been made by a trained au > ' 
Moreover the order transferring the case 
was one made by the District Judge and 
even if it be assumed that the order was 
wrong, the responsibility for the mistake 

was that of the Court and not of the ap¬ 
pellant. The appeal was pending in the 
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District Coart until 8th July 1930, and it 
was re-presented before the Senior Suin¬ 
ordinate Judgeas soon as it was returned to 
him. I hold therefore that the time dur¬ 
ing which the memorandum of appeal re- 
maine 1 in the District Court should have 
been escluded and tlie appeal held to ho 
within time, even if it be assumed that 
the order of Mr. Munshi Ram, District 
Judge, transferring the case was ultra viros 
or otherwise illegal. 

Mr. Badri Das finally contends that this 
was a question for decision by the lower 
appellate Court and that in second appeal 
this Court cannot interfere with its con¬ 
clusion. But in this case the facts are 
not in dispute, and the only question is 
whether the admitted-facts and circum¬ 
stances constitute sufficient and. reason¬ 
able cause. It has been recently held by 
Lord Sankey, L. C. in Shotts Iron Co. 
Ltd. v. Fordyce (I), at p. 508 that such a 
question ' is one of law and not of fact.” 

In giving his decision, the Lord Chancel¬ 
lor referred with approval to the dictum 
of Lord Parmoor in King v. Port of 
London Authority (2) at p. 31: 

“No doubt the relevant facts should bo found 
by the learned Judge and then it becomes a ques¬ 
tion of law whether these facts are such as to con¬ 
stitute a reasonable cause within the provision of 
the statute.” 

I am not unmindful of the fact that 
there are cases in India, in which a con¬ 
trary opinion has been expressed. But 
judicial opinion in this Court as well as in 
other High Courts has not been uniform, 
and I think that the question should now 
be taken to have been set at rest by the 
pronouncement of the House of Lords. 

I am therefore of opinion that the appeal 
to the lower appellate Court was not bar¬ 
red by time. 

I accept the appeal, set aside the judg¬ 
ment and decree of the Senior Subordinate 
Judge, dated 28th November 1930, and 
remit the case to him for disposal on the 
merits. Court-fee on this appeal shall ho 
refunded ; other costs shall bo costs in 
the cause. 

K.N./r.K. Appeal allowed. 


(1) 119301 A. 0. 503=99 L. J. P. 0. 101=1930 
W. C. & I. Rep. 129=1930 Ho. L. T. 397= 
143 L. T. 200=74 S. J. 400=46 T. L. 11. 
854 (P. C.). 

(2) 119201 A. O. 1=88 L. J. K. B. 889=1919 
W.C. <fc I. Rep. 241 = 121 L.T. 687=63 S. J. 
CGI =36 T. L. R. 622. 
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Tek Chand and Agha Haidar, JJ. 

Harsukh It a i —Defendant Appellant. 

V. 

Darshan Singh and others Plaintifi 
and Defendants—Respondents. 

Second Appeal No. 1S49 of 1930, De¬ 
cided on 24th November 1931, from decree 
of Dist. Judge, Rawalpindi, IV- 21st July 
1930. 

(a) Tort — Damages — One tenant-in- 
common cannot maintain action in damages 
against his companion unless there has been 
a destruction of particular goods or some¬ 
thing equivalent to it—Co-owner. 

One tenant* in-common cannot maintain au 
action against his companion unless there has 
been a destruction of the particular goods or 
something equivalent to it. IP bSG C *21 

Certain persons including D and H jointly 
advanced a certain loan to M agaiust a security 
of certain theatrical goods. The pawned goods 
were made over to the pawnees and were left in 
the exclusive cu-todv of 7/. brought a suit in 
tort for damages against H, stating his cause of 
action to be the refusal of II to hand over the 
goods to the pawnor M when 3/ had served a 
notice on the pawnees to receive the amount duo 
and deliver the pawned goods back to him and 
H's leasing tho theatrical materials without the 
consent of the co-pawnees. 

Held: that allegations could not individually 
or collectively form the basis of au action for 
damages and that a mere notice expressing will¬ 
ingness to pay and H's omission to take any ac¬ 
tion on receipt of such notice did not amount to 
an injury to O for which he could claim relief iu 
a Court of law: Fcnnings v. Lord Grenville , L 
Taunt 24 and Jacobs v. Seward, (1872) 5 H. L ,. 
464, Rcl. on IP 187 C 1] 

(b) Tort—Damages—One owner deriving 
from common property greater share of pro¬ 
fit than that to which he is entitled—He doe* 
not commit tort against other owner — Co¬ 
owner. 

If any owuor derives from the use of tho com¬ 
mon property a greater sharo of tho profit derived 
therefrom than that to which he is entitled, ho 
does not thereby commit au actionablo tort 
against the other ownor, but tho proper remedy 
is on action of account. IP 187 C 1] 

J . L. Kapur for J . iV. Aggarwal —for 
Appellant. 

Shamair Chand , Qabul Chand and 
Narotam Singh —for Respondents. 

Tek Chand, J — On 7th August 1929 
Darshan Singh (plaintiff) and Harsukh 
Rai, Sant Ram and Lai Khan (defendants) 
jointly advanced a loan of Rs. 7,500 to 
ono Daud Mian, proprietor of the Grand 
Theatrical Company, Bombay, against the 
security of certain specified thoatrical 
goods. The pawned goods were made over 
to the four pawnees, and it was agreed 
that the sum advanced, Rs. 7,500, would 
be repaid on demand, with interest at the 
rate of Rs. 3-2-0 per cent per monsom. 
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An alternate scheme for repayment of the 
loan was also agreed upon, and it was to 
the effect that the pawner, with the con¬ 
sent of the pawnees, would stage plays 
and use the pawned goods in the perform¬ 
ances which would he supervised by the 
pawnees. Of the amount realized bv the 
sale of tickets 10 per cent would be paid 
to the pawnees as remuneration for their 
labour and the use of the pawned mate¬ 
rials, and, after defraying the actual cost 
■of presenting the shows, the surplus 
would be adjusted towards the loan. 
During the period that this alternate ar¬ 
rangement continued in force “accumula¬ 
tion of interest” was to cease, but interest 
was to start accruing again from the date 
that the arrangement came to an end. 
An account of the income derived from 
such performances and of the expenditure 
in presenting them was to he kept in a 
book which was to be maintained by the 
pawnees, and was to be signed daily by 
the pawnor. 

On 6th February 1930 the plaintiff 
instituted the present suit against one of 
his co-pawnees, Harsukh Rai, alleging 
that, in pursuance of the alternate ar¬ 
rangement described above, certain plays 
had been presented by the pawnor and 
the pawnees at Amritsar and Lahore; but 
•.that some time in tlie end of October or 
beginning of November 1929 the arrange¬ 
ment was put an end to, and the pawned 
goods were left in the exclusive custody 

• of the defendant Harsukh Rai. It was 
further alleged that, on 25th November 
1929, the pawnor Daud Mian had sent a 
notice to all the four pawnees stating 
that he was willing to pay Rs. 7,500 and 
•and redeem the property, that the plain¬ 
tiff and the other two co-pawnees (Sant 
Ram and Lai Khan) had instructed Har¬ 
sukh Rai to deliver the goods to the 
pawnor on receipt of the amount, hut that 
lie wrongfully refused to do so. On the 

• other hand, he, on his own authority, 
leased some of the pawned goods to cer¬ 
tain companies at Lahore and appropri¬ 
ated the proceeds thereof to himself. The 
plaintiff accordingly sued for recovery of 
Rs. 1,900 as damages, made up of Rupees 
1,875 which had been advanced by him 
as his share of the loan, and Rs. 25 in¬ 
terest thereon. 

On an objection raised by the defendant 
Harsukh Rai, the two other co-pawnees 
Sant Ram and Lai Khan were impleaded 
^as defendants, and they supported the 


plaintiff s claim. The Court however re¬ 
fused to make Daud Mian a party. Har¬ 
sukh Rai, resisted the suit on various 
grounds, pleading inter alia that the suit 
was not maintainable in the form in 
which it had been brought and that the 
plaint disclosed no cause of action against 
him. 


The trial Court decreed the plaintiffs 
suit and, on appeal, this decision has been 
affirmed by the learned District Judge in 
a judgment a greater part of which is not 
intelligible to us and which both counsel 
have confessed their inability to under¬ 
stand. 

Harsukh Rai has preferred a second 
appeal to this Court and various points 
have been urged on his behalf. After 
hearing both counsel at length and exa¬ 
mining the record, I am of opinion that 
this appeal must succeed on the short 
grohnd that the suit is not maintainable 
in the form in which it has been brought. 
The plaint is not an artistically drawn-up 
document, and it is not easy to ascertain 
what the real cause of action is on which 
the plaintiff bases his claim. The 
learned District Judge has treated the 
suit as one based on an alleged tort com¬ 
mitted by one of the co-pawnees towards 
the others. Mr. Shamair Chand, counsel 
for the plaintiff-respondent, also stated 
before us that the suit is one in tort, and 
that we should adjudicate upon the claim 
as one by one co-pawnee against another 
co-pawnee for damages for wrongful con¬ 
version of joint property by the latter. 
Now, if this is the correct reading of the 
plaint, there can be no doubt that on the 
allegations in the plaint, the suit is not 
maintainable. As observed by Clerk and 
Lindsell in their well-known treatise on 
the Law of Torts (Edn. 7, p. 2371): 

“It is well established that one touant-in- 
common cannot maintain an action against his 
companion unless there has been a destruction of 
the particular chattel or something equivalent 


o it.” 

Authority for this will bo found in 
?ennings v. Lord Grenville (1) and Jacobs 
\ Seward (2), where it was held that, in 
irder to enable one tenant-in-common to 
naintain an action against another 
there must not merely bo a carrying away °* 
he property, but such a carrying away ot it as 
rill disable the party complaining from having 
ho lawful use or benefit of the, propert). or 
mud Mia destruction of it. 


( 1 ) 1 Taunt 24=9 R. R. 760. 

(2) (18721 5 H. L. 464 =21 L. 
C. P. 221. 


T. 


185=11 


L. J. 
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Now, in the case before us there is no 
allegation that the pawned goods were 


destroyed by the appellant in such a 
manner that they were of no use any 
longer, nor is there any evidence or find¬ 
ing by either Court on that point. When 
questioned as to what his cause of action 
was Mr. Shamair Chand was constrained 
to say that it consisted merely of: (1) the 
refusal of the appellant to han l over the 
goods to the pawnor when the latter had 
served a notice on the pawnees to receive 
the amount duo and doliver the pawned 
goods back to him, and (2) his leasing the 
theatrical materials to certain persons at 
Lahore without the consent of the co¬ 
pawnees. Assuming that these allega¬ 
tions are correct they, individually or col¬ 
lectively, cannot form the basis of an ac¬ 
tion for damages. 

On the merits neither of the Courts 
below has found that the pawnor Daud 
Mian had actually tendered the money 
to the appellant or that he was in pos¬ 
session of the requisite amount or had 
‘made a definite arrangement to pay it. 
lit is obvious that a mere notice express¬ 
ing willingness to pay and the appellant’s 
omission to take any action on receipt of 
'such notice does not amount to an 
| M injury” to the plaintiff for which ho can 
jclaim relief in a Court of law. Further, 
there is no evidence on the record on 
which the extent or the value of deteri¬ 
oration of the goods, caused by the al¬ 
leged wrongful acts of the plaintiff could 
be measured. Again, it is admitted that 
the alternate arrangement for the repay¬ 
ment of the loan described above had 
been actually in forco for some days and 
no account of the income and expenditure 
has been taken. It is therefore impossi¬ 
ble to assess the amount duo by the 
pawnor to the co-pawnees without going 
into the accounts, and this cannot be done 
without Daud Mian being made a party 
to the suit. 

Mr. Shamair Chand alleged that the 
appellant had appropriated the whole of 
the amount of the income. But, even if 
this be so, a matter on which I express 
no opinion, the plaintiff’s remedy is not 
by a suit of this kind. As remarked in 
Salmond's Law of Torts (Edn. 7, p. 406): 

“If aay owner derives from the use of the com¬ 
mon property a greator share of the profit derived 
thorefrom than that to which he is ontitled, he 
does not theroby commit an actionable tort 
against the other owner, but the proper remedy 
is an action of account.” 


It is clear therefore that the suit is 
entirely misconceived and is not main¬ 
tainable in the form in which it has been 
brought. 

At the close of the arguments wo in¬ 
quire! from Mr. Shamair Chand if he 
wantcl to amend the plaint; but, after 
consultation with his client, he stated 
that he did not. In these circumstances 
the only order which we can pass is to 
dismiss the suit. 

I would therefore accept the appeal, 
set asi lo the judgments and decrees of 
the Courts below and dismiss the suit 
with costs throughout. 

Agha Haidar, J. —I agree. 

P.N. lt.K. Appeal accepted . 
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Haiuuson and Dalip Singh, JJ. 

Haveli Shah and another —Petitioners. 

v. 

Commr. of Income-tax, Punjab —Op¬ 
posite Party. 

Civil Appeal No. 146 of 1931, Decided 
on 16th November 1031. 

Income-tax Act (1922), S. 66 (1)—Question 
of law. 

The question as to whether the income-tax 
officer is justified in increasing the estimate of 
tho aunual value of certain property, from Rupees 
1,200 to Rs. 8,000 merely on a finding as to tho 
cost of erection of the buildings thereon is a ques¬ 
tion raising a point of law. (P 187 C 21 

M. L. Puri and S. L. Puri —for Peti¬ 
tioners. 

R. C. Soni —for Opposite Party. 

Dalip Singh, J .—These two connected 
petitions can be disposed of in one judg¬ 
ment. After heaving counsel for tho peti¬ 
tioner and for the Commissioner of In¬ 
come-tax, I am of opinion that the only 
question on which a point of law can bo 
said to arise is the question of the assess¬ 
ment of tho annual value of the property 
at Dingo, and I would accordingly issue a 
mandamus to the Commissioner of In¬ 
come-tax requiring him to refer the fol-j 
lowing question to the High Court for! 
decision togethor with his own opinion 
therein, viz., whether the income-tax 
officer was justified in increasing tho esti¬ 
mate of the annual value from Rs. 1,200 
to Rs. 3,000 merely on a finding as to the 
cost of orection of the buildings. 

Harrison, J.—I agree. 

R.M./r.k. Order accordingly. 
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Shadi Lal, C. J. 

liobert John Brad Icy —Convict — Peti 
tioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1075 of 1931, De¬ 
cide 1 on 20th November 1931, case re¬ 
ported by Sess. Judge, Delhi, 12th Sep¬ 
tember 1931. 

(a) Criminal P. C. (1893), S. 260 — Sum¬ 
mary procedure is inappropriate in case of 
Government servants — Station Superinten- 

- dent appointed by Municipality is public ser- 
vant—Punjab Municipal Act (1911), S. 19 — 
Penal Code (1860), S. 21. 

Summary procedure, though legal, is most in¬ 
appropriate in cases in which Government ser¬ 
vants, no matter what their rank, are concerned 
as accused persons. 

A Station Superintendent appointed by the 
Municipal Committee is according to S. 19, Pun¬ 
jab Municipal Act, a public servant within the 
meaning of S. 21, Penal Cole, and his position is 
analogous to that of a Government servant : 9 

J. C. 831, Foil. [P 189 C 1, 2] 

(b) Criminal P. C (1898). S. 439-Accused 
summoned by Second Class Magistrate, 
but his case subsequently transferred to Addi¬ 
tional District Magistrate — Case tried by 
latter summarily without accused knowing it 
—Accused held to be prejudiced by the trial. 

The accused was summoned by a Magistrate of 
Second Class but subsequently his case was trans¬ 
ferred to the file of the Additional District Magis¬ 
trate who tried it summarily and the accused 
was never informed before tbo summary trial 
commenced that the Magistrate was going to try 
the case summarily and there was nothing to 
6 ho\v that the accused understood that his case 
would be tried summarily and the mention of 
the summary trial was made ouly in the judg¬ 
ment. 

Held : that the accused -has been prejudiced by 
the summary trial. IP IS'd C 1] 

Balwant Bai —for the Crown. 

Report.—Mr. Pezza, who is an Italian, 
filed a complaint under Ss. 323 and 504, 
I. P. C., against Mr. Robert John Bradley 
who is at present employe 1 as Station 
Superintendent, New Delhi Municipal 
Committee. Mr. Pezza has taken a shop 
on a lease from the New Delhi Municipal 
Committee and is carrying on a caterer’s 
business there. Mr. Bradley has to in¬ 
spect the shop and recover the rent from 
Mr. Pezza from time to time. The story 
of Mr. Pezza was that Mr. Bradley used 
to get ice-cream from him free of cost. On 
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10th Tune 1931, became to the shop 0 
Mr. Pezza with a lady and asked for ice¬ 
cream. Mr. Pezza refused to supply ice¬ 
cream free of cost and Mr. Bradlev went 
away. On 12th June 1931 Mr. Bradlev 
again came to the shop of Mr. Pezza and 
began to abuse him. Mr. Pezza protested 
against the conduct of Mr. Bradley and 
the latter hit Mr. Pezza on his head with 
great force and the result was that Mr. 
Pezza who was sitting on the edge of a 

table fell on the ground and received in¬ 
juries. The complaint was originally 
presented to Mr. Hanrahan, Magistrate 
l*irst Class who is also the Secretary of the 
New Delhi Municipal Committee. Ho 
sent the case to the Additional District 
Magistrate with the request that it 
should he tried by any other Magistrate 
as the accused was his subordinate. The 
Additional District Magistrate sent the 
case to Mr. Napier for trial. Mr. Napier 
who was a Magistrate of the Second Class 
issued a process against Mr. Bradley and 
the latter appeared in his Court. Before 
the date fixed for the evidence of the com¬ 
plainant Mr. Napier was transferred from 
the district and no successor to him was 
appointed. The case came up before Mr. 
Isar, Additional District Magistrate who 
wrote the following order on the file of 
the case : 

"Present parties with counsel. Mr. Napier is 
proceeding to Simla for ireasury training and 
cannot finish this case. The complainant's wit¬ 
nesses are present I transfer the case to my own 
file and proceed with it.' 1 

This order is dated 8 th July 1931. On 
that date the statement of the complain¬ 
ant’s witnesses were recorded in the 
register kept for summary trials. At the 
end of the day the following order was 
passed : 

“The police official who recorded the complain¬ 
ant's report has not been served. Ho should be 
called again with original roznamcha. r l he ac¬ 
cused will also bring his defence evidence on that 
date. Adjourned to 23rd July." 

On 23rd July 1931, the statement of 
the Police Head Constable was recorded 
and the accused was then examined not in 
the form of questions and answers hut in 
the form of a narrative. After his state¬ 
ment was recorded he expressed his inten¬ 
tion to produce his defence. On this two 
witnesses were examined. One was Mr. 
Powell who gave evidence with regard to 
the incident which tooks place on 10 th 
June. The other was a dervant of the ac¬ 
cused who gave evidence with regard 
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to the occurrence on 12th June 1931. 
After this it was remarked by the 
Magistrate that the case for tlie defence 
was close! and the final judgment was 
written. The accused was held guilty 
under S. 323, I. F. C., and sentence! to a 
fine of Rs. 150, or in default to undergo 
one and half months’ rigorous imprison¬ 
ment. 

The accused filed an appeal from the 
sentence passe 1 by the Magistrate but it 
was held that as the accused had been 
summarily tried no appeal lay from the 
sentence of Ks. 150 only. It was also 
prayed by the accused in his ground of 
appeal that if the appeal was not compe¬ 
tent Ins application might bo treat el as 
one for revision. The application has been 
consequently treated as a petition for 
revision. 

As stated above the accused was sum¬ 
moned by Mr. Napier who was a Magis¬ 
trate of the Second Class. He could not 
try the case summarily ; therefore it was 
not open to the Additional District Magis¬ 
trate to place the case on his own file and 
try it summarily. Moreover, the accused 
was never informed before the summary 
trial commenced that the Additional Dis¬ 
trict Magistrate was going to try the case 
summarily. I have already given in full 
the order passed on 7th August 1931. 
There was nothing in it to show that the 
accused understood that his case would be 
tried summarily. The accused could not 
very well understand that because the 
evidence was recorded in the summary re¬ 
gister therefore the Magistrate was trying 
the case summarily. The mention of the 
summary trial has been made only in the 
judgment of the Magistrate. The accused 
has certainly been prejudiced by the sum¬ 
mary trial. Had the case been tried by a 
Second Class Magistrate and a sentence of 
a fino of Rs. 150 awarded the accused 
could appeal from the 'sentence. But ho 
has no right of appeal against the sentenco 
now passed by the Additional District 
Magistrate because the case was tried sum¬ 
marily. 

, According to S. 19, Municipal Act, the 
accused is a public servant within the 
meaning of S. 21, I. P. C., therefore his 
position is analogous to that of a Govern¬ 
ment servant. It was held in Sohan Singh 
v. Emperor ( 1 ) that summary proce¬ 
dure though legal is most inappropri- 

(1) 11911] 12 Cr. L.J. 143=9 1.0. 831. 


ale in ca^cs in which Government ser¬ 
vants. no matter what their rank, are con-! 
earned as accuse] peisons. Under the: 
circumstances the accused should not have 
been tried summarily. The result U that 
I forward the application for revision to 
the High Court with the recommendation 
that the trial proceedings being quashed 
and the conviction and sentence being set- 
aside a retrial should be* ordeiel. The 
fine has not yet been paid. 

Order. —For the reasons recorded by 
the learned Sessions Judge I am of opinion 1 
that this case should not have been tried 
in a summary manner. I accordingly* 
quash the proceedings and direct that the 
case he heard as an ordinary complaint 
case by a Magistrate having jurisdiction to 
try it. 

R. M./r. K. Proceedings quashed . 
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Tek Chand and Agha Haidar, JJ. 

Tara Singh — Appellant. 

v. 

Emperor — Opposito Party. 

Criminal Appeal No. 97f> of 1931, De¬ 
cided on 7th December 1931, against order 
of Sess. Judge, Gujranwala, D/- 17th 
August 1931. 

Penal Code (1860), S. 302 — Intention of 
accused, in absence of direct evidence, can 
be gathered from established facts—Common 
intention to give merciless beating—Conviction 
under S s 302 with S. 34 was held justified. 

The question of finding out the intention of a 
particular person, who, together with others, has 
admittedly committed a crime of violence, is 
always a difficult matter. In the absence of 
direct evidence of the cortfmou intention, which 
is available only in rare cases, such an intention 
cau only bo ascertained by a consideration of tho 
established facts and the surrounding circum¬ 
stances: A. J. //. 1015 P. C. 1, lief. 

Where the intention of tho accused is to give 
a reckless and merciless beating to the deceased 
without earing whether he lived or died, tho con¬ 
viction under S. 802 read with S. 31 is justified. 

IP 102 C 21 

Bhagat Earn Puri— for Appellant/' - ! 

Des Raj Sawhney— for tho Crown , L/ 

Agha Haidar, J. Five personsf'tVar- 
yam Singh, Piara Singh, Tara Singh, -Talal 
and Rasula, were sent up to take their 
trial before the Sessions Judge, Gujran- 
walft, on a charge under S. 302, I. p % 0. 




190 Lahore 


Tara Singh v. Emperor (Agha Haidar, J.) 


1932 


for the murder of one Fateh Mohammad. 
r Ihe Sessions Judge lias acquit ted W’aryam 
Singli, Piara Singli, Jalal and P.asula, and 
convicting Tara Singh under S. 302, has 
sentenced him to death. Tara Singh ap¬ 
peals to this Court against his conviction 
and sentence, and the record is also before 
us under S. 374, Criminal P. C., for the 
confirmation of the capital sentence. 

According to the prosecution, one Bantu 
also took part in the murder of Fateh 
Mohammad and has absconded after the 
commission of the crime. He could not 
be tried along with the live'accused. 

The scene of the tragedy lay in the 
village Mangoke in the district of Gujran- 
wala. There are two parties in this 
village: one led by Khushi Mohammad 
and the other by Jalal. Admittedly there 
has been enmity between the two parties 
for sometime past and their relations were 
highly strained. On 7th June 1931 there 
was the Hussain Shah fair in the village 
Mangoke. The two parties came face to 
face with each other at the fair and there 
was likelihood of a clash, but they were 
separated by the spectators and the light 
was averted for the time being. It is 
alleged that Jalal’s party was bent upon 
mischief and collected a number of men 
including Tara Singh. On the following 
day, that is to say, on the 8th June, the 
five accused together with Bantu abscon¬ 
der, came to the scene of occurrence 
making a hostile demonstration and ap¬ 
parently determined to attack Khushi 
Mohammad's party. The advantage of 
numbers seems to have been on the side 
of Jalal, while Khushi Mohammad's party 
was nof sufficiently strong and apparerfftX 1 ' 
avoided a conflict. War yam Singh, Jalal 
and llasula were armed with dangs, Piara 
Singh had a spearr'^hile Tara Singh and 
Bantu (absconder) carried chhavis. As 
the accused approached Khushi Moham¬ 
mad's hut they were observed by Fateh 
Mohammad deceased. This Fateh Moham¬ 
mad did not belong to any party but was 
a stranger to the village Mangoke, his own 
home being at Sheikhupura Bedad, a vil¬ 
lage situated at a distance of some 12 kos 
from Mangoke. On seeing the accused 
approaching, Fateh Mohammad at once 
realized the situation and raised an out¬ 
cry, warning Khushi Mohammad that his 
enemies were coming to kill him and that 
ho should run away. This enraged the 
accused who attacked Fateh Mohammad, 


because he happened to come between 
them and their prey. 

The eyewitnesses are unanimous that 
.Tara Singh aimed a chhavi blow at Fateh 
Mohammad, but they do not seem to be- 
clear as to whether the blow was inflicted 
with the sharp edge or the blunt side of 
tbe weapon. As a result of this first- 
blow Fateh Mohammad fell down in a 
heap, upon which all the accused made a 
concerted attack upon him. Curiously 
enough the number of the injuries, includ¬ 
ing the slight abrasion on the ankle, were 
only four. But the fatal injury was a. 
contused wound H" x J" on the left side 
of the head. According to the medical 
evidence, there was a depressed fracture 
of the left parietal bone involving an area-, 
of 3j" x 2* in which there were five dis¬ 
tinct pieces. Death was due to the frac¬ 
ture of the skull which, according to the 
doctor, was the result of a blow with a 
blunt heavy weapon such as a lathi. 
There was also a blow on tbe left side of 
the face which smashed the lower jaw. 
The third injury was a confusion 2$' x 
on the outer side of the left leg just below 
the knee, while the fourth injury was a. 
mere abrasion above the outer side of the 
right ankle. Fateh Mohammad died on 
the spot as a result of the injuries. 

The warning outcry of Fateh Moham¬ 
mad was heard by a number of people who 
were sitting in tbe patwarkhana of the 
\illage and according to the prosecution, 
they came out and saw the attack with 
their own eyes. The occurrence took 
place at Peshiwela, and the first informa¬ 
tion report was lodged at 7 p. m. by 
Mangal Singli, P. W. 5, at the Naushera 
Virkan Police Station, which is situated 
at a distance of six miles from the village 
Mangoke. 

The five accused made themselves scarco 
after the attack and were arrested on 15th 


June 1931. 

The learned Sessions Judge has written 
a long judgment and, as already stated, 
has acquitted four of the accused. As 
regards Tara Singh, he had no doubt, on 
the evidence, that he was the man whose 
blow first struck Fateh Mohammad and 


ed him to the ground, 
ix persons alleged to be tbe eyewit- 
ses have appeared on behalf of the 
isecution. They are Mangal Singh 
W 5, Umar Din, P. W. 6, Nawabd 
W 7 Asghar Ali, P. W. 8, Mohamma, 
lullab, P. W. 9, and Mohammad Din 
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P. W. 10. "With the exception of Moham¬ 
mad Din, P. W. 10, the remaining five 
eye-witnesses happened to be present at 
tiie patwarkhana, and, as already men¬ 
tioned, hearing the outcry, they came out 
and saw the occurrence with their own 
eyes. Manga I Singh, P. W. 5, lias stated 
that, when lie went to the police station 
to make a report, he was accompanied by 
Umar Din, P. W. 6 . This Umar Din is 
a dismissed patwari and, according to his 
own evidence, is not on good terms with 
some of the accused persons. He denies 
having accompanied Mangal Singh when 
the latter went to make the first informa¬ 
tion report. Nawab, P. W. 7, is a rela¬ 
tion of his and, as a matter of abundant 
caution, the evidence of these two wit¬ 
nesses should be considered as tainted 
and unreliable. But I do not see any 
reasons why Mangal Singh, P. W. 5, who 
is a lambardar and has given his evidence 
in a clear and straightforward manner, 
should not be believed against the accused. 
It is true that, at the conclusion of his 
evidence, he admitted that the relations 
between him and Jalal were strained on 
account of some petty dispute in con¬ 
nexion with the payment of the revenue 
by one of his asamis, but he is frank 
enough to admit that he has not been re- 
conciled with Jalal. 

Assuming that his relations with Jalal 
wore strained, there does not appear to 
be any valid reason why ho should falsely 
implicate the appellant in a charge of 
murder. Mohammad Din, P. W. 10, is 
apparently a witness against whom noth¬ 
ing whatever can be urged. Ho was not 
in the patwarkhana at the time of the 
assault but happened to be at his well 
near the scene of occurrence. In fact 
Fateh Mohammad was attacked and fell 
down wounded in his field. He is quite 
clear that the first blow was given by 
Tara Singh with his chhavi, though he is 
not certain as to whether it was the sharp 
edge or the blunt side which actually 
struck Fateh Mohammad. According to 
him, as a result of this blow, Fateh 
Mohammad fell down and then the re¬ 
maining accused struck him with tho 
various weapons with which they were 
armed. Mangal Singh in his cross-exami¬ 
nation stated that his family was on 
friendly terms with Mohammad Din, 
P. W. 10, that liis mother treated Moham¬ 
mad Dm as a sort of brother and that, on 
the occasion of his sisters marriage 


Mohammad Din, besides the ordinary 
neota made a present of a cow as well. 
Even taking this evidence into considera¬ 
tion I fail to see any reason why, on 
account of these friendly relations between 
Mohammad Din and Mangal Singh, their 
evidence should not he accepted as true. 
In any event the learned Sessions Judge 
was wrong when he remarked that all the 
eyewitnesses belonged to Khushi Moham¬ 
mad’s party and that the witnesses for 
the prosecution wero extremely inter¬ 
ested, seeing that there were at least two 
among these witnesses against whom no 
charge of being interested or partial to 
the prosecution can possibly be male by 
any stretcli of reasoning. These witnesses 
are Asghar Ali, patwari, P. W. 8, and Mo¬ 
hammad Abdullah, naib patwari, P. W. 9. 
Both of them were present in the patwar* 
khana and saw the occurrence with their 
own eyes. Mr. Bhagat Ram Puri for the- 
appellant argued that the distance between 
the place from which they saw the attack 
and the actual place of occurrence was 
140 yards and it was not possible that 
they could have clearly observed what 
was going on. 

The learned counsel appears to forgot 
that the occurrence took place in tho 
blazing sun of a June afternoon when tho 
visibility of the atmosphere would ho at 
its highest. Bosides, tho two witnesses 
state that they van up towards tho scene 
of occurrence and saw tho main attack 
from a distance of 40 or 45 kavms. Those 
two witnesses have stated that, when 
they came out, they saw Tara Singh 
giving the first blow with the chhavi. 
Asghar Ali says that ho could not say 
whether the right or the wrong side of 
the chhavi was used, while Mohammad 
Abdullah, P. W. 9, is quito clear that it 
was tho blunt end of tho shaft of the 
chhavi which was used. Tho learned Ses¬ 
sions Judge has remarked in his judgment 
that, after the evidence of tho Civil 
Surgeon had been given, the alleged eye¬ 
witnesses made their statements in such a 
manner as to bring them into conformity 
with the medical evidence. The doctor 
has stated that the fatal injury on the 
head of tho deceased could have been 
caused from behind only if the assailant 
happened to be left-handed, and that a 
right-handed man like Tara Singh could 
only inflict such an injury if ho lmpj oned 
to be standing in front of the victim. I 
do not attach much importance to this. 
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part of (lie evidence of the Civil Surgeon 
because it is beyond the scope of the 
technical and skilled knowledge of a medi¬ 
cal man and, in fact, relates to matters on 
which any intelligent layman is entitled 
to express an opinion. Dangs and chhavis 
are, as a rule, struck with both hands, and 
I do not see any reason why a man. who 
is chasing his victim, should not be able 
to deliver a lathi blow on the left side of 
his heal by wielding a lathi with both 
his hands without being necessarily left- 
handed. In any event, if some of the 
witnesses for the prosecution have triel 
to bring their evidonce on this subsidiary 
detail into line with that of the Civil 
Surgeon, this circumstance alone is not 
sufficient to justify our treating them as 
deliberate liars who were prepared to 
swear away the life of an innocent man. 
Assuming with the learned Sessions Judge 
that the number of the actual assailants, 
whose blows came into violent contact 
with the body of the deceased and killed 
him on the spot, was only three or four 
and that Tara Singh was one of them, 
there cannot bo any doubt that the case 
-of Tara Singh clearly falls within the 
purview of S. 302 read with S. 34, 
r. P. C. 

It was however urged by counsel for 
the appellant in reply, that the act of 
Tara Singh was his individual act, and 
that, as ho did not uso the sharp edgo of 
the chhavi, it may be taken that ho had 
no intention of killing the deceased and 
that his case really came under the provi¬ 
sions of S. 325, I.P.C. In the first 
place, there is no evidcnco whatsoever on 
the record that Tara Singh used the blunt 
side of his chhavi out of any benevolent 
intentions or that ho removed the chhavi 
blade. Either in the excitement of the 
moment the sharp edge was reversed be¬ 
fore the weapon reached Fateh Moham¬ 
mad or ho might have refrained from 
using the right side of the chhavi, know¬ 
ing full well that his object would in any 
event be achieved and that ho might 
escape conviction for murder by putting 
forward some such argument as the one 
now urged. The law on the subject has 
been clearly laid down in liarendra 
Kumar Ciliosc v. Emperor (l), by their 
Lordships of the Privy Council and need 
not be reiterated here. 


(1) A I. R. 1925 P. C. 1=85 I. C. 47=52 
40=52 Cal. 197. 


1932 

The question of finding out the inten- 
tion of a particular person, who, together 
-•nth others, has admittedly committed a 
crime of violence, is always a difficult 
matter. In the absence of direct evidence 
of the common intention, which is avail¬ 
able only in rare cases, such an intention 
can only be ascertained by a consideration 
of the established facts and the surround¬ 
ing circumstances. In the present case 
we have the fact that only a day before 
the occurrence Jalal's party wanted to 
attack Khushi Mohammad's party at the 
fair. Some outsiders intervened and, for 
the time being, at any rate, bloodshel was 
prevented. But this did not deter them, 
for on the following day some of them, 
armed themselves with deadly weapons 
and made a hostile march against Khushi 
Mohammad and his party. As already 
stated, Tara Singh was a member of this 
party. The attack upon Fateh Moham¬ 
mad was absolutely unprovoked, seeing 
that his only fault was that he came bet¬ 
ween this band of desperadoes and the 
quarry which they were seeking to bunt 
and kill. The intention of the assailants, 
including Tara Singh, could not possibly 
liavo been any other except that of giving 
him a merciless and reckless beating with¬ 
out caring whether he lived or died. In 
this view of the case the convicting of 
Tara Singh under S. 302 real with S. 34, 

I. P. C., is fully justified. The sentence 
of death passed upon him by the Sessions 
Judge is technically right, but, having re¬ 
gard to the circumstance that it is not 
clearly established who inflicted the fatal 
blow on the head of Fateh Mohammad • 
decease J, I do not think that the extreme / 
penalty of the law should bo exacted from 
him. I would therefore set aside the 
sentence of death and, in lieu thereof, !j 
order that Tara Singh should suffer trans- 
port at ion for life. 

To this extent I would accept the 
appeal. . 

Tek Chand, J. —I agree. 

K.N./R.K. Order accordingly . 


I. A. 
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A. I. R. 1932 Lahore 193(1) 
Shadi Cjal, C. J. and Hilt »n, J. 
Hari Hum — Dofen hint—Appellant. 


v. 


A 


undan Lai — PlaintirT—Respon lent. 
SeconJ Appall No. 1054 of L9'27. Doci- 
<lol on 22n 1 December 1931. against 
decree of Ad II. Dist. Julgo, Amritsar, 
D/. 2‘2n 1 January 1927. 

(aj Bmami — Consideration — Criterion is 
source of purchase money. 

The criterion, in where a transaction is 

alleged to bo b.nami, is to determine ttie c or»rce 
of the purchase money. IP pH U 2 l 

i b) Benami — Presumption—Burden of proof 
Docurnent conveying property in name of 
wife -There is no presumption that property 
conveyed belongs to husba id — Burde.. of 
proving ben * mi is on person alleging it. 

There is no proHJinotion Chat whe i a document 
ptauds iu the n line of a woman the pro -erty con¬ 
veyed by it *n j>t be *eemcd to belong to tin* hns- 
baud The onus is on the peron alleging the 
transaction to be bmami to show that ttic appa¬ 
rent state of things is not the real state of things, 
i. o.. the person who appears as the owner on tho 
ficcof the died is not tuc real owner: A. £.11 

P.C.l&l,niu* LPPJ3C2] 

.V. C . Mah*)an—tor Appellant. 

S ha aka l liai lor Respon lent. 

Shidi Lai, C. J.—On 15th July 190S, 
a dee l was execute 1 in f avour of Mt. 
Ananti. the wife of ono Ralhu Ram, evii 
dencing the nile of the house in dispute 
in her favour for Rs. 1/250. The 
deal was registered on 18th July and be- 
fore the Sub Registrar she was repre- 
sente) hy her husband who on her behalf 
pill the price to tho vendor. Ralhu Ram 

i 10 '" 1 13 »•"! Mt.An.nti. on 2n,l 
October mo. male a will devising the 
house to her brother’s son Kun Ian Lai 
Radhu Ram's brother Hari Ram has 
after the death of Mt. Ananti, taken 
possession of the house and disputes the 

nKif r KUn !in He ra ' 303 v »rious 
objections regarding the will male by Mt 

Ananti. but these object ir. ns have been 
overrulel by the Courts below. 

,^LT ly ^ qU er iun - which hw been 
debated by Mr. Mehr Chan 1 Mahajan in 

fivnn eCO f\/T l1 ' i3 that the sale in 
favour of Mt. Amnti was a honami trans- 

aotion and that.her husband. Radhu Ri m 
was the beneficial owner of the house.' 
The learned counsel places his reliance 
upon the judgment of their Lordships of 
S^ y f °r ln S «™ Lakshmiah 
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in favour of his wife must bo presumed 
to he a benami transaction. A po.-usal of 
the ju lament however shows that the 
money with which the purchase was; 
m t le in that case bolongel to the bus 
haul; an 1 it is an incontestable doctrine 
that tho criterion in cases of this kin 1 is 
to determine tho source of the purchase 
money. There is absolutely no evidence 
in the present case that the money, which 
was pii I hy the husband beforo the Sub- 
Registrar on behalf of his wife belonged 
to him and not to the wife. It is signi- 
cant that Hari Ram, who relies upon the 
hen ami character of the transaction, has 
not gone into the witness-box in order to 
give evidence in support of his allegation 
Chat the money betonge I to his brother 
or to the joint family consisting of the 
two brothers. It is also significant that, 
though Mt. Ananti dealt with tho pro- 
t-my as her own, Hari Run did not 
during her lifetime dispute her title. 

There is no piesumption that, when a 
document stan Is in the namo of a woman, 
tho property conveyol by it must he 
deeme I to belong to her husband. The 
onus is cleuly upon the person alleging 
the transaction to he benami to show that 
the apparent state of things is not the 
real slate of things; in other words, that 
th3 person who appears as the owner on 
the face of the dee 1 is not the real owner. 

l or tho aforesaid reasons I would affirm 

the decree of tho learned Additional Dis. 

trict Ju Igo and dismiss tho appeal with 
costs. 

Hilton, J. —I agree. 

R.M./r.k. _ Appeal disviissed. 

A. I. R. 1932 Lahore 193 (2) 

Addison and Hilton, JJ. 

Hakim Ali and others— Appellants. 

V. 

Milkhi Ram and oil,ere- Respondents. 

becond Appeal No. 1537 of 1931. Deci¬ 
ded on 26th November 1931. 

Cuitom 'Punjab) Alienation-— Nec e „itv- 
Thr« fourth, of consideration to p« y Jff 

been held to ho for leg,!l ne ce-si tv Z 
amount fo. which tho 6 property nS 2 l!F 
anil the rest was held to havA L n ™ mort 8 » 8 fd. 

sitv me al ? C £ anot bo deetTled to bo foMo^f^oces 5 - 

' ' IP 194 011 
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Emperor v. Giiclam Nabi (Harrison, J.) 


Nazir Hussain and Asadullah Khan 
for Zafarullah Khan —for Appellants. 

Fakir Chand —for Respondents. 

Addision, J. —The finding of the lower 
appellate Court as regards what sums were 
advanced for necessity must stand as they 
are findings of fact arrived at upon ap¬ 
propriate evidence. 

It was argued however that as Rupees 
5,200 out of the total consideration of 
Rs. 7.000 for the sale had been held to he 
for necessity, tho suit should have been 
dismissed. This means that slightly more 
than one fourth has not been established 
to be for necessity. This argument can¬ 
not prevail in this case as the sum of 
Rs. 5,200 represents former mortgages, 
and the rest of the money a h aute 1 has 
been held to have been unnecessarily 
given. It cannot therefore be held that 
there was any necessity to effect the sale 
of tho property merely to pay off the 
amount for which the property was mort¬ 
gaged: see in this connexion Sri Krishan 
Das v. Nathu Hum (l). I would dismiss 
this second appeal with costs. 

Hilton, J.— I agree. 

B.v./B.K. _ Appeal dismissed . 

I i / i.iv. i'J't't A' O —ICO I. C. Ic0=64 I.A. 

79=49 All. 149 (P.C.). 
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Harrison, J. 

Emperor 

v. 

Ghutam Nabi —Opposite Party. 

Criminal Revn. No 1082 of 1931, De¬ 
cided on 25th November 1931, case re¬ 
ported by Sess. Judge, Attock, D/- 16th 
September 1931. 

Penal Code (J860)._ S. 335 — Accufed 
believing hi# wife unfaithful severed her eor 
— Magi** rBt * fining Rs 1.000 — Accused 
poor — Sentence of fine without imprison¬ 
ment held to be inadequate. . 

Accused believing his wife unfaithful to him he 
com j letely severed her one car with a razor and 
p portion of the ether ear. The Magistrate only 
fined him Rs. l.CCO. 

H(l‘] : that the act of the accused in delibe¬ 
rately taking a razor and mutilating his wife in 
the way he did constituted as grave a case as 
could well occur under S. 3?& and a mere sen¬ 
tence of fine with no imprisonment especially 
when the accused was poor was inadequate. 

IP 194 C 2] 

3 /. L. Batra for Govt. Advocate and 
.Total Din —for the Crown. 

Dark at Aii—iox Opposite Party. 


1 a a The accused, Ghulara 

^ahi, has been convicted under S. 335, 
I. P. C., of completely severing with 
razor one ear of his wife, Mt. Anaran 
and cutting off a portion of the other 
under the influence of grave and sudden 
provocation. He has been sentenced to 
pay a tine of Rs. 1,000 without any sen¬ 
tence of imprisonment in default. 

An appeal was presented from the con¬ 
viction and sentence to the learned Ses¬ 
sions Judge who by an oversight has 
written no final order accepting or dis¬ 
missing the appeal but has referred the 
case to thi 3 Court with a recommenda¬ 
tion that the sentence should be enhanced. 

There is no dispute as to the facts and, 
although the case is now treated as an 
appeal before me, counsel for the accused 
has not challenged the correctness of the 
finding which he could not really do as 
tho accused pleaded guilty and in his 
statement gave his version of what led 
him to behave as he did and this version 
has been accepted. Counsel for tho ap¬ 
pellant merely urges that the sentence i9 
very adequate and refers me to some 
authorities to the effect that the powers 
of enhancement should not be lightly 
exercised. He also relies upon the fact 
that the wife of the accused, whom he 
mutilated in this wav, was found to have 
committed adultery later when in hos¬ 
pital with one Jahangir who was duly 
convicted. He is unable to explain what 
hearing this lias upon this case. Counsel 
for the Crown accepts the statement made 
hv the accused as true and contends that 
it dees not disclose such a degree of pro¬ 
vocation as would justify the very lenient 
view taken by the Magistrate, though he 
is precluded from arguing that the facts 
establish an offence under a more serious 
section. I think this is true and, grant 
ing that the accused believed that his 
wife had been unfaithful and granting 
that she taunted him and said that shel 
would not live with him and she prefer- 
red another man, the fact remains that to 
take a razor deliberately and mutilate her 
in the way this man did, constitutes as 
aggravated a case as could well occur 
under this section. This girl was sixteen 
\ears of age the man twenty five. I am 
precluded from finding that a more seri¬ 
ous offence has been committed. I am 
also precluded from passing a sentence 
more severe than the Magistrate who 
tried the case could have passed. 
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I first dismiss tbe appeal acting under 
S. 439, Criminal P.C., and pass the order 
which should have been passed by the 
Sessions Judge. Under the same section 
I enhance the sentence to two years’ 
rigorous imprisonment and a fine of 
Rs. 100. The line, if realize J, to be paid 
to Mt. Ana ran. In default of payment of 
fine the accused to un I ergo a further sen¬ 
tence of six months’ rigorous imprison¬ 
ment. 

K.N./r.K, Order accordingly. 


A. I. R. 1932 Lahore 195 
Agha 11 \idak, J. 

Dila Ram Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 107i of 1931, De¬ 
cided on 27th November 19 31, agiinst 
order of Magistrate, First Class. Ambala, 
D/- loth August 1931. 

(a) Criminal Trial —Mere motive is not 
uufficient evidence of crime. 

Mere motive cannot be considered as suftici^nt 
evido .ce „f the commi>sion of a crime bv a 
| articular person. I p iiu ,*• oi 

(b) Criminal Trial-Where even circum! 

* • 1 * e ,r* d< L n « c if fus Pici 0 us, accused should 
get benefit of doubt. 

Where the circumstantial ovidence on tbo re- 
oord simply raises a suspicion in the mind of the 

S£u? UCh * US P IC ' 0D ca » n °t tako the place of 
judicia proof U nd whero in any event and put 

dlnKtr V 8 ' e k th V aso a8uinst th * accused is a 
thA^nc 0 ^ he , u 1 elUo£ doubt should bo given to 
tho accused and ho should not be couvioted. 

Q? . [1’19GC2] 

Shamair Chand and Qabul Chand —for 
Appellant. 

Khurshaid Zaman for Got’*. Advocate 
—for the Crown. 

• 'Judgment.—Diln Ram has been con- 
v.c eJ UQ | 0r S. 126. Railways Act, and 

2SSS t0 SeV6n yearS * iuipri- 

th Jro 6 ~ f ° r • th0 P^secution is that 

a ®i i en,1 " u ty bet «een the accuse! 

0 nT: h ° th I 0fwh0m wereem. 

Amhaa_TC 0 iu e , ang of w °ricmen on the 
Ambala Kalka line. There is ample evi- 

dence of enmity between Sawan and Dila 

Kam the accused. Sawan lost his span 

ner some tjmo before the accident in cues- 

had take thrt the accu8ed 

Ci9 3 d i J? Miy mi - -T 

ost iL 1 ' 8I T ner which SftWa ^ had 
was recovered at the instance of the 


accused and was in fact dug <-ut by him 
from the dry bed of a river. The accused 
was challaned and has been convicted as 
already mentioned. 

There is no direct evidence of the accused 
tampering with the railway line. The case 
against him depends entirely upon circum¬ 
stantial evidence. The existence of tho en¬ 
mity is not seriously disputed on behalf 
of the appellant hut enmity cuts both 
ways. Dila Ram would try to injure 
Sawan just as much as Sawan would like 
to falsely implicate Dila Ram. In any 
case mere motive cannot be considered 
as sufficient ovidence of the commission) 
of a crime by a particular person. P. W.i 
9, Chefcu. says that the accused worked un-j 
dor him an 1 that he took leave from him 
on 2nd April, at about 3-45 p. m., and re¬ 
turned on the morning of 3rd April 1931. 
On the 5th the witness sent the accused 
ton grinding machine and asked him to 
take Hour from there and hand it over 
to one Munsi at Chandigarh. He was 
to return on tho same day, that is, on 5th 
April, but, as a matter of fact, lie re¬ 
turned on the morning of 6th April 1931. 
The village of the accused is 8 kos away 
from the gang quarters. 

Munshi (1\ W. 10) has corroborated 
the statement of Chetu on this point, 
saying that lie went to Chandigarh and 
Dila Ram accused met him on the plat¬ 
form and that he handed the flour to him. 
Dila Ram left Chandigarh with tho wit¬ 
ness by tho 4 p. m. train and got down at 
Lalru. It was near this station that the 
derailment took place. 

Tho important fact, which emerges 
from tho evidence of these two witnesses, 
is that the accused was absent from his 
quarters from about 24 hours before the 
morning of 6th April 1931. 

Sawan (P. W. 11) says that, on Sundav 
5th April, the accuse 1 came to Lalru by 
the 5 p. m. train and got down there. 

Bajrang (P W. 13) states that, on 6th 
April, he and Bachu Jamadar (P. W 14) 
travelled from Ambala Cantonment to 
Lalru and reached Lalru at 12 p. m.,and 
fi om there they walked to their quarters. 
Ho sajs that on their way they saw- 
near the scene of the occurrence a tall 
man wearing a dirty sheet, that he 

walked across the railway line and went 
into the wheat fields, and that it being a 
moonlit night they coaid dearly see the 
man without identifying him, 
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Baclm (P. W. 14) supports Bajrang in 
hi? statement hut says that he did not 
identify the tall man. 

Bakhtawara (P. W. 15) belongs to Gang 
Ko. 36. He says that the accused he- 
longs to his village and that about three 
months ago, at about 5 p. m. f he, the 
witness, left his work aud went to his 
village where the accused also lived and 
that on his way he met Dila Ram accused 
and they talked about the missing spanner 
of Sawan an 1 that the derailment took 
place the following morning. 

P. \V. 19, Raja Singh, says that lie had 
gone from Ins native village of Sarsini 
to village Janetpore in order to pay some 
money to one Dalip Singh from whom he 
ha 1 purchased a bullock two years ago ; 
that as Dalip Singh was not to he found 
they decide! to leave the village Janet ¬ 
pore at about 1 a. m. He further says 
that he and his companion Kir pal Singh 
met the accuse 1 on the roa 1 near the 
village Dhapper, that the accused who 
was going towards Lalru, had covered 
himself with a dirty sheet and that on 
his inquiry the accused told the witness 
that his name was Dila Ram and that he 
was coming from Lalru and that the 
witness knew the accuse 1 before. When 
the witness reache 1 the bridge near Lalru 


he saw the train derailed. The witness 
places the spot where he met the accused 
at a distance of about a mile from the 
derailment, 

Kirpal Singh (P. W. 20) says that lie 
accompanied Raja Singh who had to give 
a sum of Rs. 1" to Dalip Singh on account 
of a debt which he had borrowed from 
him. He doe3 not say anything at all 
about the bullock. As to the rest he 
repeats the story of Raja Singh and fur¬ 
ther says that he went ahead of them 
while Raja Singh continued to talk to 
Dila Ram. This witness lias applied for 
insolvency. 

The important point about the evidence 
of these witnesses is that they were ex¬ 
amined by the police no less than a month 
and a half after the occurrence. They 
live somewhere in the neighbourhood of 
the place where the derailment occurred 
and there cannot be any doubt that the 
whole country side must have been buz¬ 
zing with the news of the derailment. 
Kaja Singh says that he already knew 
the accused and also knew that lie was 
emploved in a railway gang : vide the 
evidence of Kirpal Singh (P. W. 20). 


Amir Hazara Khan (P. W. 21) Sub-In¬ 
spector of Police, when recalled, stated 
that, he recorded the statements of Raja 
Singh and Kirpal Singh as a result of 
information received about these two 
witnesses from the railway guard, 
Mohammad Yasin, who was working on 
the derailed train. This was on 16th 
May. Mohammad Yasin ha3 not been 
produced. I am not prepared to placo 
any reliance upon the evidence of these 
two witnesses who are supposed to have 
started for their home—a distance of 5 
kos —at 1 o'clock in the morning. Tho 
hour is too early and I do not think that 
these witnesses are speaking the truth. 
Tho fact that their statements were not 
recorded by the police till a month and a 
half had elapsed from the date of the 
derailment is sufficient to discredit them. 

There remains the solitary fact that 
the spanner was dug out from tho bed of 
a dry river at the instance of the accused 
and that he himself dug it out. That 
may furnish a ground for proceeding 
against him under the provisions of the 
ordinary criminal law a3 to which I ex¬ 
press no opinion. 

The circumstantial evidence on the re j 
cord may raise a suspi ion in the mind 
of the Court hut, after all, suspicion can 
never take the place of judicial prool. 
In any event, and put at its highest, the 
case against the accused is a doubtful one. 
I give the benefit of doubt, set aside his 
conviction and order that ho he released 
forthwith. 

K.N./R.K. Order accordingly. 
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Harrison, J. 

Bhohi Ham and others Accused Peti¬ 
tioners. 


Emperor —Opposite Party. 

Criminal Revn No. 866 of 1931, Deci¬ 
ded on 19th November 1931, reported by 
Addl. Sess. Judge, Lahore, D/- 11th July 


Criminal P. C. (1898). S. 556 -Bafore 
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identified »nd is important witness at tho trial 
•the Magistrate canmt be >aid to have any per¬ 
sonal ifilerest what wet autl it is not neces ary to 
quash tho commitment. [PiO- C 2] 

S. L. Puri for Govt. Advocate —for 
tho Crown. 

Facts.—The accusa.l in this ctso as 
well as in the connocto.l cases (which are 
also being submitter] for revision) havo 
been committed by a Magistrate of tho 
1st Class to stand their trial in the Court 
of Sessions under Ss. 396 and 397, I. 
P. C., etc. Tire committing Magistrate 
himself is to appear as an important 
prosecution witness for the Crown and 
against the accused. It appears that be¬ 
fore the commitment proceedings began 
in Ids Court ho held an identification 
parade at which the accused were identi¬ 
fied by some persons. He was thus him¬ 
self an important witness in the case, hut 
his statoment has not so far been recorded 
and the accused have had no opportunity 
in the courso of the commitment pro¬ 
ceelings either to cross examine him or 
to prepare their defence with reference to 
his ovidence. 

The proceelings are forwarded for re¬ 
vision on tire following grounds: 

The question in this case is: Whether 
the commitment is vitiated by the fact 
that the committing Magistrate himself 
attended an identification parade before 
the proceedings started in his Court and 
is himself an important witness at the 
trial for the prosecution and against the 
accused. 


It is a well-established principle of lav 

that at least when a Judge is the sol 

Judge both of law and fact ho cannot b 

permitte 1 to appear as a witness or t 

give evidence; see in this connexioi 

Empress v Donnelly (\), Eari Kishor 

v. Abdul Baki ( 2), Girish Chunder v 

Queen-Empress (3) and Queen.Empress v 
Mantkam (4). 

All these cases were decided with ro 
na r i e p C °C° th ° provi8ions of S - 656 - Crimi 

The Magistrate in the present case 
however is net himself the trial Court 
but has only committed the case for trial 
It was held by the Lower Burma Chie 
.(Wfc in Emperor v. Maung Lat (5) wit! 
£?,,5 ren «? t0 3. 556, Criminal P. C tha 
—° SCCt, °° ex P ress 'y Prohibits a Magistratn 
(0 118761 sTCal. 406. "- 

2) (18041 21 Cal. 920. 

3) (18031 20 Cal. 8fi7. 

(4) 11896] 19 Mad. 263. 

(6) 11904] 1 Cr. L. J. 477. 


except with tho previous jeruiission of the Court 
to which a a appeal lies from his t ourt, U> try or 
commit for trial atiy case in which ho is per¬ 
sonally interested.” 

This section therefore applies in terms 
not only to trial Courts hue also to com¬ 
mitting Courts an 1 the mere fact that the 
Magistrate in this case has onlv commit- 
ted tho accuse] to the Sessions and not 
tried them himself does not help us. 

The point to see is whether ho has a 
personal interest. Now a ‘personal in¬ 
terest' merely means a legal imerest. It 
has been held in Girish Chunder v. Queni- 
Empress (3) that tho words ‘'personally 
interested ' as used in S. 55G. Criminal 
P. C., do not mean “privately interestel” 
or “interested as a private individual.” 
It has been hold in Queen-Empress v. 
Manikam (4) on the authority of Ser¬ 
vant v. Dale (6) that it does not matter 
in such cases “how small that interest 
may he”: 

(1) The Magistrate in tho present in¬ 
stance conduct© l the identification para lo 
and has*an obvious interest, inasmuch as 
he would naturally ho anxious that his 
own evidence as against the accused on 
that point should ho believe.!. 

(2) It is also obvious that in writing 
his commitment order and in deciding the 
question as to whether or not ho should 
commit tho accuse! ho must have had 
somo bias in his mind arising from the 
fact that the accused had been identifed 
hy somo persons in his own presence when 
he was acting extra ju licially (at tho time 
of tho identification parale). 

(3) The Magistrate's statement as a wit- 


—.— —~ uoumo one coni 

mittal and tho accuse] havo ha 1 no oppoi 
tunity to cross-examine him before th 
ciso was committed. The accused hav 
thus been deprived of a valuable right. 

(4) This right of cross-examination o 
every witness before the commit!in 
Magistmte is not one of a mere theoreti 
cal value only because the accused ma' 
have been hampered in putting up thei 
defence or citing witnesses as they do no 
know how far the Magistrate would ad 
nut facts which they may wish to brim 
out in oross examination. 

(5) It was observed by the learne< 
Judges in Empress v. Donnelly (l) that i 
the trial Magistrate 

UpoD . a "y mattcr importance 

tuoparty against whom his evidonco tolls wouli 


(6) l 8,TT Q lc r D - e5s = iiiL - j -«'' i: 
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not venture to test bis credibility either by cross- 
examination or contradicted bv other testimony." 

These remarks may not theoretically 
apply with full force to the case of a com¬ 
mitting Magistrate hut I believe that the 
accused in some cases may not be able to 
cross-examine even a committing Magis¬ 
trate as freely as they woul l any other 
person because they have ha 1 to appear 
before him as accuse 1 persons, to bow to 
his authority as a Magistrate an 1 to treat 
him with all tho respect an«l deference 
that is due to a Court in the discharge 
of its julieiil functions. 

(fi) The ovi lence which the committing 
Magistrate is to give is not a mere mitler 
of form only, hut one which is to my 
thinking, likely to go to the root of the 
case in adacoity case where the identifica¬ 
tion of the accused is a point of great im¬ 
portance. 

Both the Public Prosecutor and myself 
fool somewhat reluctant in proceeling 
with the trial in view of the possibility 
that the High Court may subsequently 
hold that the commitment by the parti¬ 
cular Migistrate, interestel as an impor¬ 
tant witness on the si le of the prosecu¬ 
tion, was illegal or improper. It the 
commitment is subsequently held to he 
ha 1 in law an 1 wo now proceel with the 
trial, it would naturally involve a good 
deal of loss in time an 1 money. 

I am personally incline 1, for the rea¬ 
sons set out above, to the view that the 
commitment proceedings in the present 
instance shout 1 ho quashel an l I base my 
opinion on Emperor v. Maung Lat (o) 
which is a ruling of the Chief Court of 
Lower Burma. I find however that an 
opposite view was taken by the Ou lh 
Chief Court in .4. /. R. 1927 Oudh 3f59, 
which is the only other ruling I can (ini 
dealing with the case of a committing 
Migistrate as distinguishe 1 from the case 
of a trial Court. There is no ruling of 
our own High Court on the point or at 
least the learne 1 Public Prosecutor and 
myself have not been able to fin 1 any. 
The Oudh ruling may he distinguishe 1 
from the present case in at least this much 
that while in the present case the Magis¬ 
trate’s statement has not so far been re¬ 
corded at all, the Magistrate in the Oudh 
case; 

"iu order to give the defence a better opportunity 
of preparing tbeir criticism on the conduct of tho 
investigation" 

adopted the course of going into the wit¬ 
ness box himself during the committal 
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proceedings. It was therefore found as a 
fact in that case that according to course 
adopted the result "so far from prejudi¬ 
cing the accused persons assisted them in 
their defence." No such assistance has 
been afforded to the accused in the pre¬ 
sent case who are quite in the dark as to 
what the Magistrate is likely to say as a 
witness in examination-in-chief or cross- 
examination. This fact alone, in my opi¬ 
nion, makes the Oudh ruling inapplicable 
to the facts of the present case. 

Report. —It is humbly requested that 
the commitment may he quashed under 
S. 439, Criminal P. C., and fresh pro- 
cee lings ordered before semeother Magis¬ 
trate. 

Order. —The lengthy order of refe¬ 
rence deals with a position wholly differ¬ 
ent from that which exists in this case. 
All the rulings quoted in the first five 
pages are irrelevant. Of those quoted in 
the last two Ram Prasad v. Emperor (7) 
hears some resemblance to tho present 
case: Emperor v. Mating Lat (5) hears 
none. The position of a committing 
Magistrate, as frequently explainel >9 
wholly different from that of a Magis¬ 
trate trying a case and anyhow in these 
proceedings the Migistrate cannot he sai l 
to have any personal interest whatever. 
I cannot agree in the very low opinion 
expresse 1 by the Additional Sessions 
Ju Ige of any Magistrate who ha9 to ap- 
peir in the witness box to testify to his 
own official acts. I do not believe that 
such a Magistrate would be influence 1 by 
the highly improper desire to make his 
evi lence more convincing than it natu¬ 
rally was, and would try to achieve this 
by improving on the factsan 1 giving more 
than a simple straightforward narrative 
of events. There is no sort of reison 
why the case should not not proceel and 
the evidence of the Magistrate be taken 
in due course and as soon as possible. T-he 
accused will have ample opportunity to 
cross-examine in the Sessions Court. 
Much valuable time has already been 

waste 1 • 

r.N./R.K. Order accordingly. 

r,) a. i. r. i'jx; oudu jwasiubToTmSaa 

Cr. L. J. 129=2 Luck. 631. - 
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Teh Chand, J. 

Bhola Nath —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. f>f>2 of 1931, De¬ 
cide! on 15th December 1931. 

(a) Criminal P. C. (1818). S 433—High 
Court cannot interfere in relation to enhance¬ 
ment if sentence passed involves substantial 
punishment and is not manifestly inadequate. 

The pribcijiles upon which the High Court should 
act as a Court of revision in relation to enhance¬ 
ment of sentences where the law allows a dis¬ 
cretion to the Court whose sentence is impugned 
are that it should not interfere if the seuteuce 
passed involves substantial punishment and 
should interfere if the sentence is manifcftllv in¬ 
adequate. |P 20i C al 

❖ (b) Criminal P. C (18^8), S 439—Accused, 
Jail Superintendent, on being attacked with 
shoe by prisoner thrusting wooden substance 
in bis rectum resulting in prisoner s death — 
Accused held guilty of offence under 
S. 304-11 and not S. 325. Penal Code-Sen¬ 
tence of rigorous imprisonment for one year 
held not inadequate — Penal Code (1860), 
Ss. 304 and 325. 

Where the accused who was senior A c sistant 
Superintendent of a Jail, on being assaulted with 
a shoe by a prisoner of bad character, lost his con¬ 
trol and picking up some sort of wooden substunco 
lying near introduced it into the rcctuui of the 
prisoner thus causing a perforation, as a resul of 
winch the prisoner died, and tho Ooverumont 
Advocate urged for enhancement of the soutence 
°* rigonous imprisonment for one )ear to which 
the accused was sentenced; 

Held: that the offence fell under S. 801-11 and 
not under S. 386. That the sentence imposed 
wus not so manifestly inadequate as to justify 
interference on tho revision side: 7 P. Li. 1889 
Or. and 7 P. Li. 1919 Qr. Foil. IP ‘201 0 1) 

Ii. li . Puri for Appellant. 

J.\V. Fairlie for Govt. Advocate— for 
the Crown. 

Judgment. The appellant Bhoh 
Nath has been convicted by the Sessions 

,° T f T M „ ul ^ n of an offence under 
. ‘ t f- L C., and sentenced to rigo¬ 
rous imprisonment for one year. He has 
appealed through Mr. B. R. p ur i and 
an application for enhancement of the 
sentence has been preferred by the Gov¬ 
ernment Advocate under instructions from 
the bocal Government. 

Ca9e for the P rosecu tiou is that on 

am SlitT? i931 ' at about 10 *• m - the 

appeHant who wus at that time the Se- 

Centra| SS T S -'i nt Su * ,erint ' j ndent of the 
1 Jai1 afc Montgomery thrust a 
wooden substance into the rectum of a 

long terra prisoner named Nura, which 

caused a perforation nearly 4 inches above 
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the anal orifice, and in consequence Nura 
died two days later in the early hours of 
28th January. 

The appellant denied his guilt. The 
learned Sessions Judge however held that 
Nura died as the result of the injury 
caused by the appellant, hut having re¬ 
gard to the peculiar circumstances in 
which the offence was committe 1 ho was 
of opinion that the ends of justice would 
be met by imposing a sentence of one 
year's rigorous imprisonment. 

On appeal Mr. Puri for the appellant 
and Mr Fairlie for the Crown have taken 
me through tho record and have addres¬ 
sed lengthy arguments in support of their 
respective contentions. Both counsel are 
agreed that the four points which require 
consideration are: 

(1) What was the origin of the inci¬ 
dent? (2) How and by whom was the 
injury inside tho rectum cau>ed? (3) Un- 
der what section of the Penal Cole did 
the offence (if any) fall. (4) Sentence. 

Before dealing with these points it is 
necessiry to state a few facts relating to 
the decease! which have been established 
by the documentary and unimpeachable 
oral evi lenco on the record. The history- 
sheet of the decease 1, as well as the evi- 
of Major S. D. Sonlhi, I. M. S., 
U W. 2), who was Superinten lent of the 
Montgomery Jail at the time. Major P.D. 
Chopra, I.M.S. (D. W. 7), Deputy-In- 
spector-General of Prisons, Punjab, and 
Hai Sahib Gokal Chand (D. W. 1) show 
that Nura was undergoing a sentence of 
rigorous imprisonment for 11 years under 
. 397, I. P. C., having been convicted on 
31st August 1925. Since his incarceration 
he had been in several jail; an 1 during 
this period he had been punished no less 
than 117 times for oilences under the 
Jail rules. Major Chopra states that in 
the Central Jail, Lahore, he was oonsi- 
dere 1 to be a man of very bal character” 
a desperate and violent fellow" On 
one occasion he suppliol a razor to ano- 

Lahom nV H who ass mlta 1 the Jailor at 

H«ffbTe" andV VaS r d6Clarel t0 be ' W- 
T •? a ‘wnsferreJ to the Montgo¬ 
mery Jail. According to Major Sonlhi ha 
d d not improve himself in this jiil ar.i 
numerous complaints of misconluot we e 
made against him. At Montgomery d ® 
appellant was in imme Hate charge o? 

Nu a ftnJ h h0 had tQ . r °g 

those complaints and have him punished 
by proper authority. Pumshed 
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It is common ground that on the mor¬ 
ning of the 26th at about 9 a. in. a parade 
of the prisoners was held in the chakar, 
and after the Superintendent had left, 
but while the appellant was still there, 
the incident, in question took place. As 
to how it originated three different and 
conflicting versions have been given by 
the prosecution. One of them is contained 
in the dying declaration of Nura made 
before Mr. Sadu, Ali Shah, Magistrate, on 
2bth January 1931; the second is given 
by Khanun (P. W. 8) who was an asso¬ 
ciate of the deceased; and the third deposed 
to hy Sant Charan Singh (P. W. 17). The 
learned Sessions Judge has rejectel the 
first and second of these versions and 
after ccnsidoiat ion I have no hesitation 
in agreeing with him. As counsel for the 
Grown has not challenged the findings of 
the Sessions Judge on this point I do not 
think it necessary lo discuss them in de¬ 
tail here. The learned Judge has accepted 
the evidence of Sant Charan Singh (P. 
W. 7) as correct and this view is endorsed 
hy both counsel belore me. According to 
Sant Charan Singh, after the parade had 
been finished and the Superintendent 
departed, the appellant Bhola Nath came 
outside the iron-barred gate of barrack 
No. 6 and began to talk to the witness. 
As Bhola Nath turned his back towards 
the outer door Nura, who was standing 
beside the wall came up and assaulted 
him striking him with a shoe on his 
face two or three times. On this Bhola 
Nath shouted to the lambardars and 
directed them to catch hold of the 
assailant. A number of prisoners ran im¬ 
mediately towards the spot, and caught 
hold of Nura, while he whs aiming an¬ 
other blow at Bhola Nath. These per¬ 
sons overpowered Nura and began to heat 
him. Thereupon the witness withdrew 
into his barrack and did not see what 
happened afterwards. He is positive how¬ 
ever, that so long as he was on the scene 
Bhola Nath did not take any part in the 
beating. 

As to what followed Sant Charan Singh 
is unable to throw any light upon, hut 
there is the evidence of Mahomed Shaft 
(P. VV. 9), Phuman Singh (P. W. 10), 
Turez (P. W. 11) and Narain Das Garg 
(P. W. 18) that after the decease 1 had 
been overpowered by the lambardars and 
others the appellant took hold of a 
wooden instrument and thiust it into the 
rectum of the deceased. The witnesses 
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are not agreed as to the nature and sire 
of the woolen substance which was used 
hy the appellant. Some say that it was 
a sharp.pointed killa like a peg; others 
describe it as a rough and an unpolished 
danda; while the deceased bad stated that 
it was a ruler. Soon after the occur¬ 
rence when the Superintendent, Major 
Sondhi, arrived on the scene, ho found 
near the spot two broken pieces of a ruler 
(Lxs. P. 2 and P. 3), neither of which 
had any blool or faecal matter attached 
to it. The learned Sessions Judge has 
notice! at great length the iisciepancies 
- n the statements of the witnesses on this 
point and. v\hile holding that it was not 
possible to reconcile them or to say with 
certainty what woo len weapon was ac¬ 
tually used, he has held that the medical 
evidence left no doubt that it was some 
sort of polished ruler which had been 
used in the crime. Counsel for the ap¬ 
pellant has laid great stiess on these dis- 
crepai cies and has argue 1 that this cir¬ 
cumstance discredits the testimony of all 
the eyewitne-sos and that it is highly un¬ 
safe to rely on it, either for the purpose 
of fixing the identity ol the person, who 
had thrust the wooden instrument inside 
the rectum of the decease I, or for deter¬ 
mining the nature of the insl rumont it¬ 
self. I think however that the discre¬ 
pancies are not of gieat importance as on 
an cccision like the one in question it is 
not possible for the e>©witnesses to keep 
in their minds an absolutely correct im¬ 
pression of the size and dimensions of the 
instillment used. In my opinion the 
evi lenee leaves no doubt that alter the 
decease I had beaten the appellant with 
a shoe an 1 been overpowered by the pri¬ 
soners the appellant lost self-control and 
picking up some sort of wooden substance 
which was lying near hy intioluced it 
into the rectum of the decease 1. 

The medical evidence is conclusive as 
to the cause of death. Major Sondhi, as 
soon as he heard of the incident, procee¬ 
ded to the hospital and found Nura bleed¬ 
ing from the anus and complaining of 
pain in the abdomen. On examination 
the witness found the mucous membrane 
protruding out from the anus. lie also 
noticed that there was a perforation ot 
the rectum. The Civil Surgeoni La» Ba- 
ha lur Doctor Ram Chand (i . W. 3), who 
conducted the post mortem examination 
stated that on internal examination he 
found the rectum perforated about 4 
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above the anus and that there was slight- 
congestion in some of the intestines. In 
his opinion death was duo to shock and 
septic absorption on account of per fora- 
tion of the rectum. Mr. Puri has argued 
that the injuries caused by the inseition 
of the wooden instrument were not so 
serious, and that the perforation was 
really caused by Sub.Assistant Surgeon, 
Dos Raj (P. W. I). who was the first to 
examine the deceased and who is proved 
hy clear and unimpeachable evidence to 
have had a long standing enmity with 
the appellant. This enmity is no doul t 
established, and as poinlel out by the 
Sessions Judge, Dcs Raj gave his evidence 
at the trial in a most unsatisfactory man¬ 
ner, but there is no warrant on t lie re¬ 
cord for the suggestion that it was I Vs 
Raj, who had handled the deceased in 
Guch a manner as to cause the perfora¬ 
tion, either intentionally or otherwise. 
Aftor careful consideration of the ovi- 
jdence on the record an 1 arguments of 
counsel, I have no hesitation in holding 
that it was the appellant who had inflic¬ 
ted the injury in the rectum of Kura. On 
die above findings there can ho no doubt 
that the offence falls under S. a04.II 
and not under S. 325 as was urged by 
Mr. Puri in a faint hearted manner. 


As to the sentence, there is no doui 
that ordinarily an offence of this kir 
committed hy a person in authority 1:1 
the appellant on a prisoner who was i 
his charge cannot be lightly dealt wit 
and a very substantial sentence should I 
imposed. But as pointed out above, t! 
circumstances of the present caserne ver 
peculiar. The appellant appears to ha\ 
been a strict discijilinai ian who, in tli 
discharge of his official duties, had to er 
force the rules against the deceased an 
get him punished. Tire deceased was 
person of desperate and violent characte 
and was on the look out for an opportu 
, y tobav ® his revenge against the appel 
f a:n , t -. 0n , tl10 dft y of the occurrence Nur 
had hm chance. Ido stealthily conccale 
himself along the wall, and as soon as th 
appellant came near the place he suddenl 

h , ,m an - d gavo him a shoe-beat 

8ShortiJ , ! faC0, j m the l ,lesence Of th 
GUI ordinates and a large number of con 

Z iJnT n8 ,' njUries on forehead anc 
Khan SalfThn “g n ? Se ^ evidence o 

lant lost self-control and^n ' fclte ^heat^i 
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the moment commuted the crime. Having 
regard to these circumstances, and hearing 
in mind the fact that the appellant is 

describe 1 hy his officers as a j eisun 
"wbo^e treatment towards the convicts and other 
people if) jail was unexceptional: see p. GU of the 
record,’* 

I do not think tint the sentence im¬ 
pose! on him by the learne \ Sessions 
Judge is so manifestly inadequate as to 
justify interference nn the revision side. 
The principles which this Court should 
follow in this matter are well settled. 
As laid down by Sir Mcrelyth Plow don 
in Empress v. Chuni Lai (1): 

“ The rri»ci|!c* upon which tho Chief Court 
hahitunlly act? as a Court of revision in relation 
to the enhancement of sentence*, where tho law 
allows u discretion to the Court whose sentence h 
impugned, are that it should not interfere if the 
sentence passed involve* substanti.il punishment, 
and should interfere if the sentence is manifest!*, 
inadequate. The Court is, in particular, slow to 
interfere where interference would involve the 
imprisonment of persons already discharged from' 
jail, though this circumstance is uo insuperable' 
obstacle. The Court also frequently declines to 
mterfere in order to enhance a senteuce on the 
mere ground that it would itself have passed a 
heavier sent once, contenting itself with puintiug 
out that the sentence is solar light that a hea¬ 
vier mmi to- ce would have been maintained: seo 
also the judgment of Broadway, J. in impress v 
Utiilha (2J.” 

In my opinion the circumstances of this 
case do not warrant a departure from the 
rule laid down above. 

I-or the foregoing reasons I dismiss tho 
appeal of Bhola Nath and affirm his con¬ 
viction under S. 304. II and the sentence 
of rigorous imprisonment for one year 
imposed on him. I also dismiss the poti- 
tion for revison tile j by the Local Govern¬ 
ment for enhancement of the sentence. 

R.M./K.K. _ Appeal dismissed. 

(1) il*$9j 7 1>. R. issuer. 

W [1919] 7 P. R. 19 ly Cr.=20Cr. L J 
212=49 I. C. 772. 
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Tek Chakd, J. 

■Shcr Singh- Plaintiff. 

v. 

H ar ™’ n Singh and others— Defendant: 

7 ii C, n Kef i N0 - 16ofl9S1 . Decided o 
7th December 1931, hy Commissiono: 

Lahore Dn-n., D/. 3rd August 1931. 

j "J a b T en» nc y Act (1887), S« 77 '31 (, 
and 50—S. 77.(3) (g) doe. not apply 1 0 
b^y mortgagee .n Po..e..ion unlawfully di,p 0 : 

“ ,T,or *K a S e e in possession alleging tin 
fonS™. 1 UD ! n ' vful 'y dispossessed by tho d! 

pT fnt and all T bC, ° r< \ lbo ia ,iUl ^ of tl 
Plaint and also alleging that a fictitious rout, 
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tion had been sauctionod in collusion with the 
pat wari showing that the mortgage had been 
redeemed, is a suit triable bv civil Court. Cl (g), 
sub-S. S. 77 is inapplicable as it is not a suit 
by a tenant under S. 50 for recovery of possession 
or occupancy or for compensation or for both. 
That clans© applies only where the relationship 
of lindlord and tenant between the parties is 
admitted. (P 202 C 1} 

Order.—The suit which has given rise 
to this reference was instituted in the 
Court of the Subordinate Ju igo, Shakar- 
garh, District Gurdaspur. The allegation 
in the plaint was that the plaintiff was 
the mortgigee in possession of the land 
in dispute and that he had h?en unlaw- 
fully dispossessed by the defendants a 
few days before the institution of the 
plaint and rhat a fictitious mutation had 
been sanctioned in collusion with the 
patwari showing that the mortgage had 
been re leeme 1. The suit was under S. 9, 
Specific Relief Act. Tne defendants denied 
the mortgage and pleaded that the plain- 
till' held the land as a tenant-at-will 
un lor i hem. The Subordinate Judge was 
of opinion that the suit was exclusively 
triable by a Revenue Court under Cl. (g), 
sub-S. 3, S. 77, Punjab Tenancy Act. Ho 
therefore returned the plaint for presen¬ 
tation in the proper Court. 

The plaint was accordingly presented 
before the Assistant Collector, Gurdaspur, 
who, being of opinion that the order of 
the Subordinate Judge on the question of 
juris liction was erroneous, referred the 
matter to this Court, through the Col¬ 
lector, under S. 99, Punjab Tenancy Act. 

After examining the pleadings of the 
part ies and the relevant portions of the 
•record, I am of opinion that the suit was 
•properly instituted in the civil Court an 1 
jwa9 triable by it. Cl, (g), sub-S. 3, S. 77 
is obviously inapplicable as it is not a 
suit hy a tenant under S. 50 for recovery 
of possession or occupancy, or for com¬ 
pensation, or lor both. That clause ap¬ 
plies only whore the relationship of land¬ 
lord and tenant between the parties is 
admittel. Admittelly this is not tho 
lease here. I accept the reference and hold 
that the suit was rightly instituted in 
the civil Court and direct the Assistant 
Collector lo return the plaint for repre¬ 
sentation in the Court of the Subordinate 
Ju Ige, Shakargarh. As neither party has 
appeared in this Court there will be no 
order as to costs. 

tc.n./r.K. Order accordingly . 
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Harrison and Dalip Singh, JJ. 

Nawazish Ali Khan— Defendant—An. 
pellant. 


v. 

, Dharam Singh — Plaintiff - Respon- 
dent. 

First Appeal No. 1432 of 1923, Deci- 
del on 5t,h November 1931, against do- 
crea of Sub-Ju Igo, First Class. Amritsar, 
D/- 21th February 1923. 

Civil P. C. (1308), O 41. R 27 - Where 
parly can prove his case by experl, and per¬ 
mission to examine expert selected refused — 
Expert will be allowed to be examined under 
O 41. R. 27. 

Where the only possible evidenco which the 
dafcmlant could produce to disprove that of tho 
plaintiff w** that of ail expeit in hand writing, 
and permission to examine the expert selected is 
refused, the defendant will b-3 entitled to examine 
the expert selected, in the appellate Ojuit tinder 
0.41, R 27. 202 0 2] 


Molhirnnhid Munit —for Appellant. 

L. <'. » li“ir,i —for Respondent. 

H irrioon. J. — The plaintiff brought 
this suit io recover Rs 7,376-8-0 on a 
pro ins^ors note. The defen I ant denied 
its execution an 1 applied fo have three 
experts examined on commission. Sub- 
sepiently ho confine I himself to one only, 
lie deposite 1 the fee require I, namely, 
Rs. 218 an 1 the Subordinate Julge lis- 
pose 1 of the matter by saying in his order 

of 24th February 1926 : 

"In view of letter No. ‘276 Homo-Jud., dated 
10th March 1012, from the Revenue Secretary to 
Government of the Punjab, I do not think it ad¬ 
visable to ex ami uo tho Government Expert.” 

We have procured this letter and all 
that it says is that tho Government Ex¬ 
pert should not be called unnecessarily 
to give evidence. Tho Subordinate Ju Ige 
does not. appear to have quite understood 
the purport of this letter and to have 
treatel the endorsement by the Chief 
JuJgo of tho Chief Court forwarding it 
for information to Subordinate Courts as 
an order to tho elfect that the Govern¬ 
ment Expert should never he called. I ho 
only possible evidenco which the defen¬ 
dant could produce to disprove that of 
the plaintiff in this case was that of an 
expert in handwriting or proof that he 
was at some other place on tho dato 

shown on the document. . . 

Under tho circumstances, it is obvious y 
desimble that be should bo allowed to 
examine the expert. Under 0 41, li. 
Civil 1\ C., the evidence of the expert 
selected by him will be allowed and. 
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under 0. 41, R. 23, the First Class Sub 
ordinate Judge of Amritsir, is directed to 
take the evidence an I sen 1 it to this 
Court. The evidence will he taken on 
the point of whether the signature on the 
promissory note on which the- plaintiff’s 
suit is based is that of the deleu 1 int or 
not. Return to he made by J5»li January 


1932. 


K.N./R.K. 


Case remanded* 
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Shadi Lat., C. J. 

Pritam Singh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1208 of 1981, 
Decide I on 27th November 1931, against 
order of A I II. Sess. Judge, Lahore. D/- 
5th October 1931. 

(a) Penal Code (1860). Ss. 366 and 368- 
Charges of kidnapping and wrongful confine¬ 
ment—Joint trial at first but aef&rate trials 
subsequently —Defect is cured and trial is 
legal. 

A Magistrate framed charges against the first 
two accused under S. CCG at d u charge against 
the third accused under S. ^GS. The Ma-istnite 
was succeeded by another Magistrate who directed 
that, the third si:cu«cd sboul.i he tried separately. 
Ultimately the first two accused were coimcted. 

Held : that in the above cast* ns the succeeding 
Magistrate hid ordered separate t*i.*Is the defect 
if any in the original chargo was cured and as 
the accused were not prejud ced the convictions 
were not il egal. IP 203 C 2] 

(b) Criminal P. C., S. 239-Quaere. 

Quaere. Whether the offences uuder S. 8GG 
aod under S. 863 committed by different persons 
c . a ? J? ?£5 d to * etl,or : A - L E. 1928 Lah. 751 ; 
£ t' 1 *' 1<J24 Cal ' 8SJ aud A • R - hah. 496. 
Re f\ IP 203 C 2] 

lJ C iP, er,al C^e # (1860), S. 360-Girl of 
15 kidnapped -Girl consenting — Accused 
f* y t old—Sentence of four years rigorous 

s=s,,^ - - 

~ - s Wa s “, 

,hat in l V e above circamst’nces a son- 
tenco of four \ears rigorous imprisoument was 
excess,vo and that it .hould be reduced \o two 
\ears rigorous imprisonment. 1 r> on* p il 

li. C. S'rni —for Petitioner. 

Muhammad Akbar Khan for Govt. Advo. 
oate—lor the Crown. 

Judgment.—Three l Jer9on 9. namely 
Muhammad Yamin, Pritam Singh ani Mit 

u 1 •’ WGre l )ro30aut °l m connexion with 
ha kidnapping of a girl of about 15 years 


of age. The Magistrate, who originally 
heard the case, framed charges under 

S. 866, I. P. C , against the first two ac¬ 
cused, and a charge under S. 36S, I. P. 0., 
against Mil Singh. It appears that that 
Magistrate was subsequently succeeded by 
another Magistrate who was doubtful 
whether Mit Singh coui I he tried jointly 
will) the other two accuse i, an ! lie con¬ 
sequently passed an order that Mit Singh 
shout i t o tried separately an I framed 
fresh charges against Muhammad Yamin 
and Piitum Singh Ultimately both the 
accuse I were convicted under 8. 8(56, 

T. P. C., l-ut on appeal Muhammad Yamin 
was given the benefit of the doubt by the 
Additional Sessions Ju Ige and acquitted. 
The conviction of Pritam Singh was how¬ 
ever upheld. 

On behalf of Pritam Singh it is con¬ 
tended by Mr. Soni that the trial was 
illegal as tlie ofience of kidnapping did not 
form part of the same transaction with 
the ollence of wrongful concealment, and 
that his client should not have been tried 
jointly with Mit Singh. It is a delnto- 
ahlo question whether the two offences 
form part of the same transaction. The 
judgment in Dosa v. Emperor (1) enun. 
ciates the rule that these two offences 
could be tried together and the same view 
was taken by the Calcutta High Court in 
Kushali Malik v. Emperor {'2). A con¬ 
trary view was expressed in Nawab Khan 
v. Emperor ( 3). 

It is however unnecessary to dilate 
upon the subject, because the lacts set out 
above show that the Magistrate who ulti¬ 
mately decided the case, ordere I separate 
trials of the two cases, and that after the 
framing of the fresh charge under S. 366,1 
I. P. C., the case against the prisoner wag 
Practically tried de novo. The defect, if 
any. was removed by the Magistrate, and 
there can be no doubt that there was no 
prejudice caused to tho accused such as 
would justily my interference as a Court 
of revision. 


. 0,1 V 1 * raer ! t9 > ra v attention has been 
invited to various passages in the judg¬ 
ment of the learned Additional Sessions 
Judge in support of the contention that 
be has based the conviotion upon tho 
sjatgmgntwhioh the girl made to a police 


Cr. L.J. 406. -- 

(2) A.l.R. 1024 Cal. 889=81 1.0. 000=25 0 
io\ L ' J ‘ 108 ^—5U Cal. 1004. 

(8) A.l.R. 1029 Lah. 490=1029 Or. 0. 57 
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officer at Dhuri when she was found in 
the company of Mit Singh, and it is 
argue 1 that that statement should not he 
regarde I as luhstantive evidence to sus¬ 
tain the conviction. There is ro doubt 
that the testimony of the girl before the 
Magist rate is. in some respects, at variance 
with her former statement, hut even her 
evidence in Court proves the complicity 
of Pritam Singh. It is tiue that accord¬ 
ing to her evi ienco it was Muhammad 
Yamin who brought the girl front her 
house, hut Pritam Singh was waiting at 
a short distance with a Ionv in which he 
took the girl away. The testimony of the 
gill, corroborated as it is by circum¬ 
stantial evi lence relating to her visits in 
the companx ol Pritam Singh to various 
places, proves that he patticipated in the 
offeree of kidnapping. Thete is iheiefore 
no adequate ground for dissenting from 
the conclusion reached by the learned 
Judge. 

1 he learned counsel however urges that, 
n view of the facts that the giil had con¬ 
tracted an intimacy, not only xxith Mu- 
jhammad Yamin, hut also with the pri¬ 
soner and that she willingly leit her house 
and came to the motor lorry, the sentence 
of four v ears' rigorous imp) isonment is 
excessive. The evidence on the record no 
doubt supports this contention, and con¬ 
sidering all the circumstances of thecaso 
including the fact that the g'H, who was 
at the time of the commission of the 
offence 15 years old, xvas a consenting 
party, and that the prisoner is a young 
man of 21 years of age, I am of the opinion 
that the sentence cf four years’ rigorous 
imprisonment imposed upon the latter is 
excessive. I accordingly accept the ap- 
plication for revision so far as to reduce 
the sentence to one of rigorous imprison¬ 
ment for two years. 

B.V./R.K. Revision allowed. 


* A. I. R. 1932 Lahore 204 

Harrison and Damp Singh, JJ. 
Ranbir Sfwg/i-Convict—Appellant. 


V. 

Fmpernr —Opposite Party. 

Criminal Appeal No. 1087 of 1931, De¬ 
cide 1 on 2 w ‘th January 1932, against order 
of Se-s. Judge, Lahore, D/- 9th Septem¬ 
ber 1931. 

*(a) Evidence Act (1872), St. 114. Illut. (b) 
and 133— Ap p rover’* evidence not to be re¬ 
lied on without corroboration — Corrobora 


tionis of two kinds general and 'special- 
Dotn terms explained. 

Tbe corroboration falls under two heads: ( 1 ) 
general corroboration, and (2) special corrobora¬ 
tion connecting each of the accused with the of¬ 
fence. The first shows or is meant to show that 
the man is truthful and has a good memory. 
^ ith regard to the second it is settled law that 
additional corroboration is required connecting 
accused individually with the actual commission 
of the offence Prudence requires that the con¬ 
nexion of each individual with the criino should 
bo proved and corroborated by independent evi¬ 
dence, tbe real point being that precautions must 
be taken against the possibility of substitution. 
A story may be meticulously true in evey detail 
with the all-important exception that tho name 
of A has been inserted instead ol tho name of B. 
The correctness of the 6tory is not affected by all- 
important change. (P t07 C 1] 

* £ (b* Criminal P. C. (1899), Ss. 1C4 and 
533—Magistrate s failure to question accused 
as to his making confession voluntarily is 
fatal defect—It cannot be cured by S. 533. 

A Magistrate’s failure to question tho accused 
as to his making the confession voluntarily is a 
radical and fatal defect which cannot be cured by 
S. 63?. 1 he Magistrate cannot say that be satis¬ 

fied himself and it was from observation that 
he came to the conclusion that the confessicn 
was voluntarily made. It is by questions that 
the Magist rate must reach his conclusion; where 
he does not do so. it is fatal and incurable defect: 
A I.R 1922 Lah. 237, Ref. [P 2< S C 2, 1‘ 209 C 1] 

* (c) Criminal P. C (1898). S 164-Magi*- 
trate satisfied by putting questionsto prisoner 
that confession is voluntary —It is unneces¬ 
sary to record questions and answers He 
should comply with letter of law. 

Provided the Magistrate satisfies himself by 
putting questions aud hearing answers, that the 
prisoner before him is making a voluntary con- 
fission. it is unnecessary for him to record tho 
questions and answers, and it is sufficient if he 
complies with lhe letter of the law. If he fails to 
make ancient the time he can subsequently 
establish when called as a witness that he did so 
satisfy himself: A. I.R. 1925 Cil. 587, f>*5S. 
/row., A. I. R. 1931 Lah. 7G3, Fell. IP 209 0 V 

J. N. Aggarwal, Amin Chand , and 
Partap Sinyh —for Appellant. 

C. 11. Carden Nond, and Qalandar Ali 
Khan and /. W. Fairlie— for the Croun. 

Harrison, J. — On 23rd December 
1930, an atiempt was made by one Hari 
Kishen to shoot His Excellency the Gov. 
ernor of the Punjab at the Lahore Lm- 
versity Convocation. The Governor was 
wounded and one of the shots fired killed 
Sub-Inspector Chinan Singh, who v ?s 
attendance. Hari Kishen was captured 
on the spot, tried and sentenced to death. 
Three men Durga Das, Chaman La ana 
Ranbir Singh have been committed to the 
Sessions, tried and sentenced to death for 
conspiracy, with Ban Kishen and one 
Wasanda Ram, who has turned approver, 
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to murder His Excellency and for mur¬ 
dering Chanan Singh in pursuance of the 
conspiracy. In his ju lament the learned 
Sessions Julge has lescrioe 1 tlio death of 
Chanan Singh as being in consequence of 
chat conspiracy an I not in pursuance 
thereof.” Great stress has been laid on 
the difference in the wording. In our 
opinion the difference merely amounts to 
laying stress on the objective as opposed 
to the subjective aspect of the crime. 
The question to be decided is whether 
there was such a conspiracy and, it so, 
whether the three appellants before us 
took part in ifc. 

The evidence consists of: (l) The state¬ 
ment of the approver; (2J the general 
corroboration of the statement consisting 
of witnesses prolucel to show that ho 
remembers what hapi enecS and tells the 
story straighforwardly and truthfully; 
(3) corrohoration against each iadivi lual 
as supplied by witnesses who connect the 
particular individual with the commis¬ 
sion of the offence. 

We take the approver's story first and 
then proceel toexainino the corroborative 
evidence under both heads. 

Wtmnda Ram, who is 19 years of age 


was a student of the Sanatan Dharam 
Collego in the yeir 1929. He describes 
himself as politically mindel an 1 in De¬ 
cember 1929 he attenlel a meeting of 
the Inlian Nitional Congress on the bank 
of the Ravi and there discovered the ex¬ 
istence of a students* union. Ho took 
preliminary steps to join this body, but 
never complete 1 the necessary formali¬ 
ties. In 9pito of this he attonde I some 
meetings at one of which ho mot a mm 
Durgi Das, who give his name as Mr. 
Klvmna of the D. A. V. College. Later, 
this rain gave him a list of books which 
he alvisel him to real. In March he 
met this man again and notice I that he 
was with a person whom he subsequently 
burnt to be Ranbir Singh. At the end 
of the summer term he went to his home 
in the Ly ill pur District an I says that one 
day in August he came to Lahore in con- 

_ . • t _ ng seen an a ivertiso- 

mont in the Tribuno calling for canljdatos 
for a clerkship which hal been inserted 
by one Buj.vin Singh extractor. In the 

of th, V*y he happen®J (o 
meat this man Durga D .13 near the 
Museum and on this occasion Durga Das 
revealel to him the existence of on orga 
motion of revolutionaries to which he 


himself belonged, anl describe 1 to him 
how thcmeiubers belonge l lo three differ¬ 
ent groups differentiate 1 by their duties 
and activities. This meeting therefore 
was a ctueial incident and formed the 
starting point of Wasan la linn's con¬ 
nexion with the alleged conspiracy. On 
returning to Lahore in September he first 
live 1 in the College hostel anl in October 
moved out and went to the I'awitar hotel 
and share! a room with one Attar Chand, 
A few .lays later lie met Durga Das again 
by accident and told him that be ha I loft 
the hostel and was living in the hotel 
and Durga Das then paid him a visit. 

At the time of this visit Durga Da3 
explaine I to him that ho would like him 
to live in a inote seclu led place and ac¬ 
cordingly he an 1 a friend, Mul Rai, went 
to Muhalia Ram Nagar near Raj Garb, a 
suburb of Lihoie. and took two rooms and 
paid a month's rent. Alter staying there 
Jo or l(i da>s they moved anJ went to 
Rama Cottage. They took rooms from 
Ram Nath, the son of Ram Lai, landlord 
an t did not pay any rent in advance. Mul 
Raj foil sick and loft on 10th December 
an.J on the I'Jth Wasan la Ram met Durga 
Das again and took him to this house. 
Durga Das presented him with a Rs. 10 
note, told him to pay the rent out of it 
an l that he wuntoj to leave a bomb, a 
revolver and cartri Iges with him and that 
very evening came to the house and left 
these articles. He then told him that 
he woul 1 bring a man to him the next 
day an l wisliol him to stay at home to 
receive him. While this conversition 
was m progress the lanilorl Ham hal 
passed by and the approver thought it a 
goo 1 opportunity to pay him Ins rent. 
He took Rs. y out of a box, in which lie 
kept Ins money, anl paid the landlord 
Kara Lil in the presence of Durga Das. 
This box was in the inner of his two 
rooms. The following afternoon Durga 
Das brought a man whom ho called Rain 
Lai an 1 actually was Hari Kislien and 
told Wasan ta Ram to look after him and 
make all the necessary arrangements for 
his foo 1. Next morning, the 21st Decem¬ 
ber and this-is the point where the con- 
spiraey was first revealed in its entirety 
to Wasanda Ram—Durga Das and Ranbir 
bingli came to the house, greeted Hari 
Kishen alTootionately and told Wasan la 
Kara that it had beon dooidod to attempt 
the lilo of the Governor at the Convoca¬ 
tion, which would tako placo on tho 2drd. 
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Ihafc afternoon Durga Das roturned, 
showed great nervousness at having seen 
a man Shanti Parkash, who also lived in 
Rama Cottage and was re-assured by 
Wasanda Ram. Again that night Durga 
Das came alone to Rama Cottage and 
handed over to Hari Ivishen the revolver, 
with which the murder was actually com. 
mittel, and some cartridges. He told 
Wasanda Ram to buy clothes for Ilari 
Kishen and give him some money. Ho 
also told him to take Hari Kishen in the 
morning to the gun outside the Museum 
and to hand him over to Ranbir Singh, 
who would be there. At 7 o’clock the 
next morning Wasanda Ram took Hari 
Kishen to the gun, met Ranbir Singh and 
was told by him that his duty was done 
and he could go away. As a matter of 
fact he still had to buy clothes for Hari 
Kishen and this he proceeded to do ami 
ordered a coat, a shirt and a pagri to be 
made for him. The tailor, who made 
these articles and procured the cloth for 
them, was one Bansi Lai who has been 
produced and bears out the main incidents 
in the story. Wasanda Ram then re¬ 
turned' home and was joined by Hari 
Kishen at 11 or 12 o'clock. That after¬ 
noon, while they were sitting in Rama 
Cottage, Ranbir Singh arrived with a 
camera. 

The landlord Ram Lai was on the 
spot sitting outside the house with sorno 
friends named Barkat and Hakim, who 
had come to pay him a visit. Shanti 
Parkash, the lodger, was also at home. 
Ranbir Singh took several photographs of 
Hari Kishen and there was some con¬ 
versation between him and the landlord 
about a chair and a teapoy, which were 
required for the camera to stand on. A 
further incident is described consisting of 
the landlord having gono into his room 
and brought out a photograph of a family 
group of his own and shown it to them. 
On the following morning Wasanda Ram 
fetched the clothes and to complete his 
dress he gave Hari Kishen a sal war of his 
own after cutting out the dhobi mark. 
While Hari Kishen was present Durga 
Das came and produced an invitation card 
for the convocation and told the approver 
to write the name of Mr. Mohammad 
Yusuf upon it, which he did. Durga Das 
then gave Hari Kishen his instructions, 
told him to leave the house at half-past 
ten and go to University Hall by a round¬ 
about way, and gave him some small 
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change in case he should want it to pay 
for a tonga. He told Wasanda Ram to 
make a bundle of the clothes and of the 
revolver, the bomb aud the cartridges 
winch had been given him before and to 
take them to the "Milap” office that day. 
Tins Wasanda Ram did. The bundle was 
taken over by Ranbir Singh. Wasanda Ram 
then packed his trunk and went to the 
railway station and so on to his home in 
the Lyallpur District. On the 28th the 
police arrive 1, and on the 6th and 7th 
January he made his confession before a 
Magistrate which forms the basis of this 
case. 

The learned Sessions Judge has attached 
exceptional value to the statement of this 
approver. He was much impressed by 
the manner in which he gave his evidence. 
Ho believes him to be a truthful and con 
scientious witness, but realizes that this 
does not dispense with the necessity of 
corroboration. He thinks him a mis¬ 
guided youth who was led astray by the 
glamour of martyrdom. He finds that on 
realizing his mistakes he honestly tried 
to atone for his folly and to tell a candid 
and truthful story of all that ho knew. 
We may say at once that wo have not 
been very favourably ' impressed by this 
man’s evidence. In view of the corro¬ 
boration, which will ho examined later, 
we do find that he took part in the con¬ 
spiracy, that the story is on the whole 
true, that he did afford an asylum for 
Hari Kishen and, more especially, that 
the story about the purchase of clothes 
is true and that he did write the name of 
Mr. Mohammad Yusuf which now appears 
on the invitation card used by Hari 
Kishen. It is unnecessary to examine or 
to refer to the corroboration of details of 
tlio story by evidence regarding such inci¬ 
dents as the purchase of sweets by 
Wasanda Ram and the contradiction, 
which exists, as to whether ho ate them 
all himself or took some back to his 
guest. Nor do we propose to examine the 
contradictions as to the number of meals 
eaten by him and Hari Kishen anl the 
place where they ate them and whether 
in company or alone. We are satisfied 
that the approver did arrange for the 
necessary meals and his statement is 
borne out by the hostel cook and the 
scullion. We find that the approver was 
one of the most important members of 
the conspiracy though ho w*s only told 

of it in its entirety or iwlee-J of its 
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main features at a very late sta^e. He 
providel the lodging and food for the 
principal active agent. He bought his 
clothes and arrange! for his food. 

The corroboration falls under two 
heals: 

1. General corroboration, 

2. Special corroboration connecting 
each of the accuse! with the conspiracy. 

The first shows or is meant to show 
that the man is truthful and h is a good 
memory. Hoi ling it prove! that this ap¬ 
prover was an active conspirator, we may, 
I think, coniine ourselves to five portions 
or branches of the corroboration under 
this head. These arc the details of the 
visit to Lahore in August 1930, the move¬ 
ments of the approver in October, Novem¬ 
ber and December and his change of lodg¬ 
ings, the clothes incident, the card inci¬ 
dent, and the camera incident. (The 
judgment then discussed the evidence of the 
approver and proceele l:) The corrobora¬ 


tion therefore of the approver’s story ns a 
whole rests on the incident of the pur¬ 
chase of the cloth .and the incident of the 
preparation of the card P. 13. These 
both show that he played his part in the 
conspiracy, but it is certainly not estab¬ 
lished that ho deserves to be described as 
an exceptionally truthful and reliable wit¬ 
ness, nor is it shown that the usual cor¬ 
roboration, which is rcjuirei in a case of 
this nature, can be whittled down or dis¬ 
pense! with. On his own showing the 
approver was far from frank in the matter 
of disclosing the real name of Mr. Khanna, 
which ho says ho knew perfectly well hut 
concealel as long as possible. 

Wo now come to the cases of the indivi¬ 
dual accused and, as agiinst them, it is 
settle! law that additional corroboration 
is require 1 connecting them individually 
with the actual commission of the offence. 

it .s unnecessary to quote any authority 

L hn 119 P? mt * Prudence requires that 
,the connexion of each individual with 

Sh 1 0uld bo P r °vod and corro¬ 
borated by independent evidence, the real 
point being that precautions must be 
aken against the possibility of substitu- 
tion. A story may be meticulously true 
in every detail with the all-important 
exception that the name of A has been 
inserted instead of the name of B. The 
correctness of the story is not affected by 
the all-important change. 

Against Durga Das the prosecution relies 
on two witnesses RamLaland Shanti Par- 


kash and these have heen produced to 
show that Durga Das met Wasanda Ram, 
the approver, at Rama Cottage and fur¬ 
ther that he met him on anot her occasion 
at the same place. Ram Lai states that 
on 19th December he saw Durga Das in 
Wasanda Ram’s rooms when Wasanda 
Ram paid him the rent. We have already 
explaioel that it is not establishel by 
the independent evidence le I lor the pur¬ 
pose that a month's rent, was due at the 
time and the note hook pro luce 1 hv Ram 
Lai, far from supporting him, throws fur¬ 
ther douht on the matter. There are 
several contradictions in the stories told 
by the approver and Ram Lai as to the 
details of this incident, such as the place 
from which the money was taken. We 
can place no reliance on Ram La!'s evi¬ 
dence and we rind tuia inci lent unproved. 
Shanti Parkash depu-.es that he saw 
Durgi D.as on a bicycle near a charpoy 
on whic i the approver was seated on the 
2 Ur, otiiside Rama Cottage. This in¬ 
ci loot is not mentioned by the approver 
a i I at, host can only prove that on the 
2ls| Durga Das met Wasanda Ram. It 
i- contended with great force that oven 
if both the incidents were established by 
unassailable evidence, they would prove 
nothing more than association on two 
occasions when Durga Das was seen at, 
Rama Cottage in the company of Wasanda 
Ram, Rama Cottage not being, in anv 
sense of the word, a secret mooting place 
hut the house in which Wasanda Ram 
ha I his lodgings. Shanti Parkash him. 
self says that others used to come to 
visit Wasanda Ram, and before the Com¬ 
mitting Magistrate he picked out another 
man Surindra Kumar as being one of 
them. 


--r '""oiduuo hi uie world 

between association at a suspicious place 
which in itself points to the two persons 
having met for some sinister purpose 
and what may he called natural assooia-’ 

hvh^f U US8lfraiseS no scions 
byitseU It is true that Hart Kishen 

the murderer, stayed at Rama Cottage 

when ho came to Lahore If to * 

that Wasanda Ram approver was his ho^T 

provided him with a room and arranged 

or h.s meals. This does not establish 

that^ny meetmg between Wasanda Ram 

and or Y at Rama Cottage oven iust 

before the arrival of Hari Kishan was 

necessarily conneoted with the visit of 

Han KiBhen. It i a evidence of assooia* 
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tion and is of considerable value if com¬ 
bine! with other evidence of the same 
natuie or of a naturo showing an even 
more intimate connexion between the 
two men. By itself it amounts to very 
little, and inasmuch as we have rejected 
the rent incident and the evidence of Ram 
Lai, it is one isolated instance of associa¬ 
tion. Without the approver’s story 
Durga Das is merely X or Y as described 
above. The appi over’s story cannot be 
invoked to establish the importance of 
this incident, while in its turn this in¬ 
cident is used to establish the truth of 
the approver’s story. There is no cor¬ 
roboration of the nature required as 
against Durga Das. It would lie unsafe 
to convict him on the uncorroborate 1 
6 tory of the approver who is certainly no 
better than the ordinary run of such men. 
We accept Durga Das’s appeal and acquit 
him. 

Chaman Lai is a schoolboy, ago! 19, 
and until March 1930 had been a student 
of the National High School at Peshawar. 
Ho is the son of Lnla Ganga Bishen and 
tho grandson of Rai Sahib Lala Buta Mai, 
a prominent landlord of Mardan. He is 
a cousin of Hari Kishen. Acting on in¬ 
formation receive!,the police arrested him 
at Mardan on 24th December, the clay 
following the outrage. On the morning 
of the 25th ho was taken before Khan 
Bahadur Abdul Hamid Khan, who granted 
a remand, and the same night at 9 o'clock 
he made a confession recorded as P-Z. 
This ho retracted on the opening day of 
tho committal proceedings, 30th January. 
The case against him rests on this re¬ 
tracted confession and certain corrobora¬ 
tion which, it is said, establishes the 
truth of the confession. This evidence 
is led to show that on 15th December ho 
left Nowshera. which is the junction for 
Mardan, by 3 p. m. train and came to 
Lahore, that ho returned to Nowshera by 
the frontier mail on the 17th, arriving 
on the 18th; that on the 19th he again left 
Nowshera in company with Hari Kishen 
and arrived at Lahore on the 20th and 
returned from Lahore on the 22nd, the 
day before tho murder. There are also 

two important letters. 

In the first placo counsel attacks his 
confession as having been made in an im¬ 
proper placo and at an improper time, as 
having been made without tho necessary 
precautions being observed by the Magis¬ 
trate, as having been recorded as a nar¬ 


rative instead of answers to questions put 
by the Magistrate, as having been recorded 
in English instead of Urdu, and finally 
as not leing corroborated on any material 
point. 

Tho facts are that a messenger was 
sent to the Magistrate who is a retired 
District Judge, that he went to the thana 
at once, arriving there at 9 at night on 
Christmas day, that lie took the accused 
into the thana compound and recorded 
his statement in the open, that he warned 
the accused and explained to him that the 
statement would be used against him and 
that he should only say what he wished 
to say. He did not tell him that he was 
a Magistrate and he did not satisfy him¬ 
self by questioning him whether be was 
making the confession voluntarily, al¬ 
though he stales quite definitely that he 
was satisfied by observation that tho man 
was making a voluntary statement. 
Counsel has drawn our attention to the 
rules and orders on the subject and points 
out that the confession should have been 
recorded in the daytime in Court and 
that tho omission of the Magistrate to 
point out to tho accused that he was a 
Magistrate and to question him as to the 
voluntary naturo of tho confession are 
fatal defects. Tho confession had to be 
recordel at tho beginning of the Christ¬ 
mas holidays and it was therefore ob¬ 
viously impossible, unless a Court could 
bo opened for tho purpose, to have 
it done in a Court. At the same time 
it would certainly have been more pru¬ 
dent and would have rendered the whole 


jceoding less open to attack, had some 
rer place than the thana coin pound and 
ne time other than 9 o’clock on a 
liter night been selected. If it he 
in ted that the matter was urgent, that 
5 surroundings and tho general atrnos- 
sre had to bo accepted as unavoidable, 
optional care should have been taken 
the Magistrate to observe very strictly 
s prescribed directions. Ho did not do 
for counsol is right in saying that his, 
lure to question the accused as to his, 
iking the confession voluntarily is a, 
lical and fatal defect, which cannot bj 
red by S. 533, Criminal P. 0.. Tlll ®‘ 
s been laid down time and again and 
ire especially in Farid v. Emperor . 
le Magistrate says that he satisfied hum 
[f and it was from observatio n that h e 

■■I « • A n 


AIR. 1922 Lab. 287=65 I. 0- 618—28 
Or. T, 3. 149=2 Lab. 825. 
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.came to the conclusion that the confession 
[was voluntarily made. This is not enough. 
[Counsel would have us go further and 
accept the view expressed in Emperor v. 
Panchkowri Dutt (2) to the effect that 
the questions put and answers elicited in 
making the preliminary inquiry must 
bo recorded. This we have already de¬ 
clined to do in Abdul Ghani v. Emperor 
(3) and we adhere to the view there ex¬ 
pressed and repeat that provided the 
'Magistrate satisfies himself by putting 
questions and hearing answers, that the 
.prisoner before him is making a volun¬ 
tary confession, it is unnecessary for him 
to record the questions and answers, and 
it is sufficient if lie complies with the 
'letter of the law. If he fails to make a 
Inote at the time he can subsequently 
'establish when called as a witness that 
he did so satisfy himself. 

The Magistrate says that lie noticed 
when this man was brought to him ear¬ 
lier in the day for a remand that he has 
likely to .make a confession. It is not 
clear how the Magistrate came to this 
•conclusion as ho did not question him; 
but if he was right it would have been 
natural for the man to be questioned 
.there and then. We need not elaborate 
jthe crucial point which is explained at 
length in Farid v. Emperor (l). Observa¬ 
tion and questioning are not the same 
[thing. Thelaw is absolutely imperative. It 
|is by questions that the Magistrate must 
reach his conclusion. He did not do so. 
This is a fatal and incurable defect. 

Apart from this defect, the confession 
has been attacked on the ground that, as 
•opposed to raising suspicion and very 
grave suspicion it proved nothing conclu¬ 
sively, and the corroboration is challenged 
as not establishing as it purports to do, 
the correctness of the dates given. Four 
witnesses have been produced of whom 
Jai Dial has been specially relied on and 
accepted as trustworthy. He gives evi¬ 
dence to the effect that they saw Chaman 
Lai in Lahore on the 20th morning. 
There is also evidence .as to the depar¬ 
ture of Chaman Lai and Hari Kishen 
from Hari Kishen’s village and from 
Nowshera Junction. 

Great reliance has been placed upon 
P-27, a letter admittedly written by 

(2) A. I. R. 1925 CaK 587=8GirO. 414*=2G Cr. 

L. J. 782=52 Cal. G7. 

(3JA.I.R. 1931 Lah. 763= 1931;Cr. C. 1067 

—138 I, 0. 55. 
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Chaman Lai to his father and found in 
his father’s house. Counsel contends 
that this may be a suspicious document 
which it certainly is, but says that it 
corroborates no portion of the confession 
and that it is not shown by the prosecu¬ 
tion when it was written though it is 
argued that the contents lead to an in¬ 
ference that it must have been written 
in December 1930. Further there is a 
letter written by Banbir Singh’s father 
to Chaman Lai's father. This corrobora¬ 
tion if accepted in its entirety, does not 
prove the guilt of Chaman Lai and me¬ 
rely raises a grave suspicion against him. 
We are therefore of opinion that on ac¬ 
count of the radical defect in the method 
of recording the confession the guilt of 
Chaman Lai is not established and we 
accept his appeal and acquit him. 

This brings us to the case of Banbir 
Singh. Against him the evidence con¬ 
sists of the retracted confession of Cha¬ 
man Lai, the statement of the approver 
and the corroboration afforded by the 
evidence of Bam Lai, Barkat and Hakim 
as to the camera incident. It is shown 
and it‘is not doniod that this young man 
was a friend and relation of Chaman Lai 
and that they knew each othor and their 
parents corresponded. As we have found 
the confession of Chaman Lai to be in¬ 
admissible, it follows that no use what¬ 
ever can be made of it against Banbir 
Singh. The evidence therefore is reduced 
to tho statement of the approver and the 
corroboration of the witnesses of the 
camera incident. 

This incident, if established, is of 
great value as proving a meeting botween 
the three men, the approver, Banbir 
Singh and Hari Kishen. There are three 
witnesses of whom two Hakim and Bar¬ 
kat have been rejected by the Sessions 
Judge as they failed to identify Banbir 
Singh in the identification parade and in 
the committing Magistrate’s Court and 
wo agree with the view taken by the 
Sessions Judge. There remains Ram Lai. 
We have explained above that he is a 
most unsatisfactory and unreliable wit¬ 
ness, that ho contradicts himself on al¬ 
most every detail to which he testifies 
and that he and the approver further 
contradict each other. He successfully 
identified Banbir Singh at tho identi¬ 
fication parade bub failed to identify be¬ 
fore the Committing Magistrate and ho 
did identify before tho Sessions Judge. 
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At the identification parade it is shown 
that Ranbir Singh was the only person 
wearing glasses. 

Before the committing Magistrate 
lie had removed his glasses and Ram 
Lai failed to pick him out and he did 
pick out one Amba Parshad as being 
Ranbir Singh. The identification before 
the Sessions Judge is of no value as he 
admits that he had seen him outside be- 
foro entering the Court. The evidence 
therefore of Ram Lai against Ranbir 
Singh is of no practical value except in 
so far as it corroborates the approver 
vaguely as to the general story that a 
man came and took a photograph of Hari 
Kishen. It is not shown who that man 
was. This fact in itself unsupported by 
further evidence from any reliable wit¬ 
ness is not of any practical value. The 
approver’s story remains uncorroborated 
in any detail which connects Ranbir 
Singh with the commission of the offence 
and ho must therefore be acquitted. 

We accopt the appeals of all these men 
Durga Das Chaman Lai and Ranbir Singh 
and acquit them. 

B.V./r.K. Appeals allowed. 


A. 1. R. 1932 Lahore 210 

Dalip Singh, J. 

Cihazau and another Accused Peti¬ 
tioners. 

v. 

Mt. Bhag Bliari— Respondent. 
Criminal Revn. Case No. 11(4 of 1931, 
Decided on 18th December 1931, reported 
by District Magistrate, Jholum, D/- 2nd 
October 1931. ^ , 

(a) Criminal P. C. (1898), S. 522-Order 
for restoration of possession after one month 
from dote or conviction cannot be mode. 

Under S. 522 (1) of the Code an °r der f ° r rcs ' 
toratiou of possession cannot bo made after cx- 
piryof one month from the date of coiw.ction.^ 

(b) Criminal P. C. (1898), S 522-"Court 

•MSSS, ™ s. « (3, 

Court in reference from the order restoring pos- 
SI : 4. r- «■ Fat. m, 2) 

iMolisin Shall —for Petitioners. 

Bodh Raj Saiohney for Respondent. 

Report by District Magistrate 
Jhelum: 

A case under S. 448, I. P. C in res¬ 
pect of a house was decided in favour of 
Mt. Bhag Bhari by Chaudbri Jalal Khan 


Tahsildar and Magistrate, Second Class, 
Chakwal, on 21st May 1931. On the next 
day she put in an application for the issue 
of a warrant under S. 522, Criminal P. C„ 
No final order was put on this application 
until the 20th August 1931, when a war¬ 
rant under S. 592 was ordered to be- 
issued. In the meanwhile Chaudbri 
Jalal Khan had been transferred and this- 
order was passed by his successor Malik 
Ata Muhammad. 

This order dated 20th August 1931, 
appears to be on the face of it illegal as 
it was passed after the expiry of the 
period of one month laid down by the pro¬ 
visions of S. 522, Criminal P. C. It has 
further been argued that the successor of 
Chaudbri Jalal Khan had no jurisdiction 
to pass the order. 

On the other hand counsel for Mt- 
Bhag Bhari argued that notions of equity 
should prevail and that the order direct¬ 
ing issuing of warrant should be treated 
as valid. As however the order is mani¬ 
festly in contravention of the provisions 
of S. 522, Criminal P. C., I submit the' 
file of the case to the High Court with 
the recommendation that the said order 
should be quashed. 

Order.— The order is without jurisdic¬ 
tion as it was passed more than one 
month after the convicting order. The 
attention of the learned Magistrate Chau- 
dlui Jalal Khan is drawn to the provi¬ 
sions of the section and he is requested 
to use greater dispatch in such applica¬ 
tions in future. Counsel for Mt. Bhag 
Bliari refers to Ramcshwar Singh v. 
Emperor (1), but I cannot see that the- 
w T ords “Court of appeal," etc., can refer 
to anything except the Courts dealing 
with the original conviction or trial and 
do not refer to the High Court in referen¬ 
ce from the order restoring possession. 
There is mo appeal from such an order; 
hence the words “Court of appeal" can¬ 
not possibly refer to this order. I dis¬ 
agree with the Patna ruling and accepting 
the reference, I set aside the order ns- 
without jurisdiction. 


r.V./r.K. 


Reference accepted. 


fl A.I.R. 192& Pat. 589^=91 I. C.WJ-'ZI Cr. 
L.J. 137=4 Pat. 438. 
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Harrison and Dalip Singh, JJ. 

Nihal Chand-Gopal Das—D efendants 
—Appellants. 

v. 

Mohan Lal— Plaintiff—Respondent. 

First Appeal No. 276S of 1926, Decided 
on 4th November 1931, against decree of 
Sub-Judge, First Class, Amritsar, D/- 11th 
May 1926. _ ..... 

Custom (Punjab) — Son's liability — Son s 
sharein co-parcenary property is liable to sale 
and attachment during father's lifetime, 
though son cannot claim partition during 
father's lifetime. 

Although iu the Punjab a son cannot claim a 
partition of the co-parccnary property during the 
lifetime of the father yet it does not preclude 
the son's interest in co-pareeuary property from 
being liable to attachment and salo during the 
lifetime of the father: A . I . R. 1026 Lalu 85 and 
118 P. R. 1886, not Foil . IP 211 C 21 

Manohar Lal Saclidev and Kalian 
Chand —for Appellants. 

Dalip Singh, J . —This is a suit by ono 
Agya Ram against the firm Nihal Chand- 
Gopal Das for a declaration to the effect 
that certain shops and house situate at 
Amritsar were the exclusive property of 
the plaintiff and were not liable to attach¬ 
ment and sale in execution of the decree 
passed in favour of the defendant firm 
against another firm also impleaded as 
defendants known as Mulk Raj-Ram Dyal. 
On the ploa9 taken by the first defendant 
firm Nihal Chand-Gopal Das the Court 
framed the following issues: 

1. Can the suit proceed in this form ? 

2. Was Agya Ram a member of the firm Mulk 
Raj-Ram Dyal and therefore bound by the deccco 
against the firm ? 

• 3. Was tho plaiutif! tlio solo owner of tlic pro¬ 
perty in dispute ? 

During the pendency of the suit one 
Mul Chand applied to be impleaded as a 
defendant claiming a half sharo in the 
property. His claim was decreed and the 
euit was dismissed qua half the share in 
the property by an order dated 23rd Feb¬ 
ruary 1926, and no appeal appears to 
have been lodged against that order. For 
some reason however Mul Chand has been 
made a party in the present appoal. Noth¬ 
ing has been said against him and there¬ 
fore the appeal must he dismissed so far 
as he is concerned. 

The trial Court hold that the suit could 
proceed in the present form; that it was 
not proved that Agya Ram was a member 
of the firm Mulk Raj-Ram Dyal and that 
the property in dispute was ancestral and 
not the exclusive property of Agya Ram. 


It howsver held that the sons interest in 
co-parcenary property was not liable to 
attachment and sale in the Punjab during 
the lifetime of the father. For this pro¬ 
position it relied on Gahru Ram v. l'ara 
Chand (1) and Hari Kishan v. Chandu 
Lal (2) which undoubtedly support the 
projiosition. In appeal by the firm Nihal 
Chand-Gopal Das t ho learned counsel has 
somewhat feebly contended that it is 
proved that Agya Ram is a member of the 
firm Mulk Raj Ram Dyal. There is how¬ 
ever no proof whatsoever on the record to 
justify any such finding. Even the part¬ 
nership deed was not produced and the 
two witnesses produced by the defendant 
on this point stated that Agya Ram was 
not a member of the firm Mulk Raj-Ram 
Dyal. Tho finding of the trial Court must 
therefore in my opinion he confirmed on 
this point. 

The second point raised by the learned 
counsel for tho appellants was that there 
was no authority for the proposition that 
the sons' interest in the co-parcenary pro¬ 
perty was not liable to attachment and 
sale in the Punjab during the lifetime of 
the father. As already pointed out thero 
are however two rulings mentioned in 
the judgment of the Court below on this 
very question. No reasons are given in 
those rulings except that, as a son cannot 
claim partition during the lifetime of the 
father, it follows that his interest in tho 
property cannot be attached and sold. It 
seems to mo however that the interest 
of the son in the co-parcenary property 
is an existing intorest. Whether he can 
claim partition or not has nothing to do 
with the fact of tho intorest being an 
interest in praesenti and not in future 
and I do not see any connexion between 
the inability to enforce partition and the 
liability to have his interest in tho pro 
perty attached and sold. It i s obvious 
that a good deal of difference might bo 
made by the interest being attached and 
sold, for otherwise, on the death of any¬ 
one of the parties concerned, his interest 
would pass by survivorship to tho other 
co-parceners whereas if it had been at¬ 
tached and sold during the lifetime of 
the co-parcener concerned it would not so 
pass by survivorship to the other ment 
bers of the co-parcenary. It is true that 
such an attachment and sale would not 
make the purchaser a memb er of the co- 

iii mI'.?' 1926 Lal> - 85=89 I. C. 176 

(2) U886] 118 P. R. 1886. * 
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parcenary and it may be that he cannot 
enforce partition during the lifetime of 
the father, but from neither of the facts 
would it follow that he might not bring 
a suit for partition of the property sold 
whenever the law permits him to do so. 

I would therefore accept this appeal and 
reverse the decision of the Court below 
and hold that the property in dispute is 
liable to attachment and sale, and I would 
dismiss the plaintiffs’ suit with costs 
throughout. 

Harrison, J. —I agree. 

B.V./r.k. Appeal allowed. 
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Addison and Hilton, JJ. 

Bharat National Bank, Ltd .—Plaintiff 
—Appellant. 


Bislian Lal and another —Defendants— 
Respondents. 

First Appeal No. 2720 of 1926, Decided 
on 28th October 1931, against decree of 
Sub-.Judge, First Class, Delhi, D/- 12th 
July 1926. 

(a) Limitation Act (1908), S. 20—Writing 
need not show that payment was in nature 
of part payment. 

For the purposes of S. 20 it is not necessary 
that the writing in the handwriting of the person 
making the same must show that the paymont 
was in the nature of part payment. The cha¬ 
racter of the payment can ba proved by other 
evidence : 84 I‘. R. 1004 ; 23 Cal. 592 and 
.4. I. II. 1920 Com. 413, Rel. on. IP 213 C H 

(b) Contract Act (1872), S. 25—"Debt" 
explained. 

Debt for purposes of S. 25 can be defined as a 
sum payable in respect of money recoverable 
by action : 22 Had. 139, Foil. ; 40 Had. 31, 
Dist. (P 213 C 21 

(c) Limitation Act (1908), Art. 115—Breach 
of contract embodying promise to pay time- 
barred debt—Suit for its recovery is covered 
by Art. 115—Plaintiff cannot fall back on 
original cause of action—Contract Act (1872), 

S. 6 2. , . , 

In the event of a breach of contract embodying 
a promise to pay a time-barred debt duo on ac¬ 
counts, a suit for compensation is the only remedy 
since the plaintiff cannot fall back upon the 
original account. A contract to pay money, if not 
fulfilled, causes loss for which the proper compen¬ 
sation is a decrco to pay the amount promised : 
0 Dorn 75 ! G Cal. 94 and 3 All. 27G, Appl. ; 
39 All. 91 and A. I. R. 1916 P. C. 182, Dxst. ; 
A. I. R. 1922 Lah. 198, Ref. IP 214 C ll 

Badri Das and Hem Raj Mahajan— 
for Appellant. 

Bishan Narain for Kislien Dyal lor 

Respondents. , „ . ( 

Hilton, J.—The plaintiff is a Bank of 

Delhi with a branch at Patiala. The de¬ 
fendants are two brothers said to have 


been proprietors of the Swadeshi Stores 
at Patiala. This i3 a first appeal by the 
plaintiff bank whose suit for recovery of 
Rs. 16,130-3-4 on an overdraft floating 
account which the defendants are said to 
have had with the Patiala branch of the 
bank has been dismissed (parties paying 
their own costs) by the First Class Sub¬ 
ordinate Judge at Delhi. Of the two de¬ 
fendants Shankar Lal contested the suit, 
the proceedings against Bishen Lal having 
been ex parte. 

Shankar Lal put the plaintiff bank to 
proof of the correctness of the account 
suel upon and the learned trial Judge, 
held that the account was not proved. 
He further held that the suit was time 
barred. Both these findings have been 
challenged here. 

I am of the opinion that the account is 
proved. The actual ledger containing the 
account was produced in Court by Lala 
Barkat Ram, Director of the plaintiff 
bank, who offered it for examination, but 
was not cross-examined to any purpose 
upon the entries. Ramsaran Das, a clerk 
of the bank, also produced the ledger and 
proved both the manner in which it had 
been posted up and the further fact that 
the whereabouts are no longer known of 
the two men who had made the actual 
entries. The book was thus rendered 
relevant under S. 32, Evidence Act. 
Corroboration of this evidence is also 
found in the admission of Shankar Lal 
that he wrote the letter P. 1 which con- . 
tains a reference to an overdrawn floating 
account that he had with the Patiala 
branch in October 1918, and to the exis¬ 
tence at that date of a debit balance 
against him. His evidence also contains 
an indirect admission that the account 
existeJ in October 1912. He did not deny 
in the witness box the correctness of any 
item in the account put forward by the 
plaintiff and in the absence of any rebuttal 
the evidence referred to abovo is satis¬ 
factory proof of the correctness of the 


me. . 

ming now to the question of limita- 

the suit was instituted on 17th Octo- 
L924 ; the account began on 30th 
h 1911, the first debit balance was 
on oth April 1911 ; and the last ad- 
, made by the bank was on 10th 
jer 1912 , from which date a peuol 
; years limitation commenced to run. 
t from the overdraft account Shankar 
ad a fixed deposit account with the 



1932 Bharat National Bank 

bank. A balance of Rs. 64-14-7 due to 
Sbankar Lai on this fixed deposit account 
was transferred by the bank to the over¬ 
drawn floating account on 27th June 1913. 
The fixed deposit receipt, P. 5, admittedly 
bears the signature of Sbankar Lai in token 
of its discharge. Above, but not immedi¬ 
ately over, the signature are the words : 
"for credit to my P.N. account and balance 
in Swadeshi Stores O/F account.’ It has 
not been admitted that Shankar Lai wrote 
these words or that they existed on the 
document when ho signed it. For plain¬ 
tiff it is contended that this is a writing of 
Shankar Lai that saves limitation under 
S. 20 or S. 19, Lim. Act. The learned 
trial Judge found against this contention 
and the first two points for decision are: 
whether the writing is that of Shankar 
Lai and if not whether the writing exis¬ 
ted when Shankar Lai signed. Shankar 
Lai has given evidence denying both 
matters. There is no evidence at all in 
contradiction of his denial and plaintilf has 
not therefore proved that the fact of pay¬ 
ment appears in the hand of Shankar Lai 
nor has he proved that any acknowledg¬ 
ment of liability was signed by Shankar 
Lai within the requirements of Ss. 20 and 
19 respectively. Limitation is not there¬ 
fore saved by this document. 

Had it been proved that the disputed 
writing was in the band of Shankar Lai 
I would have held that limitation was 
saved under S. 20 in spite of the argu¬ 
ment of defendant’s counsel that the wri¬ 
ting itself must show that the payment 
was in the nature of a part payment. In 
this connexion I would follow the autho¬ 
rity of Buta v. Parmanand (l); In re. 
Ambrose Summers (2) and Sakharam v. 
Kewal Padamsi (3). In the lastmen- 
tioned case the character of tho payment 
as opposed to the mere fact of payment 
was held provable by other evidence re¬ 
garding the state of accounts between the 
parties. Had it been proved that the writ¬ 
ing, though not that of Shankar Lai, did 
exist when Shankar Lai signed the docu¬ 
ment I would have held the writing to be 
an acknowledgment of liability within 
S. 19 and limitation thus saved. 

The next point concerns the document 
P. 1, dated Ibth October 1918, and admit¬ 
tedly written by Shankar Lai. It runs 
thus: 

(1) 119041 84 P. R. 1001. 

(2) 118961 28 Cal. 592. 

(8) A. I. R. 1920 Bom. 418=44 Bom. 892. 
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“In regard to my overdrawn floating account 
with your branch, I herewith send Rs. 100 (ooe 
hundred only)through Lala Bark.it Ram, General 
Manager of your Bank to be credited in my above 
overdrawn floating account, and I promise to 
pay the balance as soon as I am able to arrango 
within a period of six months. 

This is to give you time in the matter of limi¬ 
tation. 

I shall however pay only tho document rate of 
interest, and if any other item actually paid by 
me is not credited by you, that shall have to bo 
allowed to me.” 

It is argued for the plaintiff that this 
document was a new contract and that 
Art. 115 and Art. 65, Lim. Act, being not 
applicable, the suit could be instituted 
under Art. 120 within six years of 18th 
October 1918. For the defendant it is 
urged that the document is not a contract 
and that, even if it is, Art. 115 or Art. 65 
is applicable to the suit and that the time 
therefore expired three years from 18th 
October 1918. The learned trial Judge 
held the document to embody a promise 
to pay a barred debt and to be a contract 
within the meaning of S. 25, Contract 
Act. He also held that the suit was time 
barred under Art.. 115 or Art. 65. 

In my opinion the document P. 1, was 
rightly judged by the trial Judge to be a 
new contract embodying a promise to pay 
a barred debt. The argument directed 
against this finding in this Court was that 
tho debt should be an ascertained sum and 
Doraisiuami v. Vaithilinga (4) was relied 
upon as a case in which an unascertained 
6 um was held not to be a debt. That 
case is clearly distinguishable however, 
the sum there having been subject to 
future determination by an arbitrator on 
taking accounts. In Sabir Sahib v. Noor 
Din (5), which was followed in Dorai- 
swami v. Vaithilinga (4) a debt was de¬ 
fined as ‘‘a sum payable in respect of a 
money demand recoverable by action." I 
would apply this definition to the ciicuni- 
stances of the present case and would bold 
that there was a contract to pay a debt 
within that phrase. 

The document P. 1, being a contract the 
remaining question is whether Art. 115 is 
applicable as was held by the Court be¬ 
low. The learned counsol for the plaintiff 
has sought to exclude Art. 115 by saying 
that the document embodies a simple un¬ 
dertaking to pay mcney and that the suit 
is a suit, not for compensation for breach 
of a contraot , but a suit to recover a sim- 

(4) 11917] 40 Mad. 81=89 I. 0.220 (F.B.). 

(5) 118991 22 Mad. 189. 
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pie money debt. Against this the defen¬ 
dant s learned counsel has replied that the 
compensation payable in the event of a 
breach is the sum found due. He cited 
Mahomed Ghasita . v. Sarjuddin (6) 
wherein it is mentionel that the word 

compensation is use 1 in the same sense 
in Art. 115 as in S. 73, Contract Act, and 
compensation was further defined as de¬ 
noting a sum of money payable to a per¬ 
son on account of the loss or damage 
cause 1 to him by the breach of a contract. 
Reliance was also placed upon Sashil 
Chandra v. Gouri Shankar (7) and Tri- 
comdas Cooverji v. GopinatliJin (S). The 
first of tliese was a suit to recover coni- 
mission by a broker for services rendered 
an 1 the latter was a suit for royalties due 
under a lease. These two authorities are 
therefore remote in their facts from the 
present case. A much nearer authority is 
Ganesh Krishan v. Madlio Rao Ravji (9) 
which was a case under Art. 116. It was 
held that a suit to recover a specific sum 
of money due upon a registered bond or 
other written contract is a suit for com- 
sensation for breach of contract. The 
ruling followed Nobo Coomar v. Sirumul - 
lick (10) and Gouri Shankar v. Surju (11) 
and the principle quoted above is ejually 
applicable to cases falling under Art. 116. 
There is, I think no doubt that in the 
event of the breach of the contract em¬ 
bodied in P. 1, no remedy but a suit for 
compensation could lie, since the plain¬ 
tiff could not fall back on the original ac¬ 
count. A contract to pay money, if not 
fulfilled, causes loss for which the proper 
compensation is a decree to pay the am¬ 
ount promise 1. On this view I would hold 
that on a breach of the contract embo¬ 
died in P. 1 the suit is covered by Art. 
115, which is itself an article of residuary 
character intended to cover all cases of 
breach of contract not otherwise provided 
for in the sechedule. The suit of the plain¬ 
tiff is therefore time barred and has been 
rightly dismissed by the trial Judge. I 
would dismiss the appeal but would leave 
the parties to bear their own costs. 

Addison. J.—I agree. 

P.N./r.K. Appeal dismissed. 

(C) A. LR 1922 Lah. 198=66 I. C. 490=2 
Lab. 376 (F.B.). 

(7) [19171 39 All. 81=36 I. C. 371. 

(8 A. I.R. 1916 P. C. 182=39 I. C. 156=44 
I. A. 65=44 Cal. 759 (P. C.). 

(9) L18811 6 Bom. 75. 

(10J [18811 6 Cal. 94=6 C. L. R. 759. 

(11) [1881] 3 All. 276. 
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Tek Chand and Agha Haidar, JJ. 
Aathu Mal and others —Plaintiffs— 
Appellants. 


v. 


Ude Ram and another —Defendants— 
Respondents. 

First Appeal No. 1671 of 1930, Decided 
on 29th October 1931, against order of 
Senior Sub-Judge, Ambala, D /- 2nd 
July 1930. 

Civil P. C. (1908), S. 2 (2) and O. 34, R. 3— 
Order dismissing application for final decree 
having effect of dismissing suit by mortgagee 
is decree and is appealable. 

An order dismissing an application for a final 
decree by a mortgagee which purports to decide 
finally the rights of parties so far as the mort¬ 
gage in suit is concerned and has the effect of 
dismissing the plaintiff's suit amounts to a decree 
and is appealable as such : 42 Mad. 52, Foil. 

[P 215 C 1] 

Mehr Chand Mahajan anil Tek Cliand 
—for Appellants. 

Sliamair Chand and Mohammad Amin 
—for Respondents. 

Judgment.—The facts necessary for 
the disposal of this appeal are that the 
respondents had mortgaged certain pro¬ 
perties in favour of Sit. Durgi. The 
mortgagee, Mt. Durgi, died childless and 
the appellants, claiming to be her legal 
representatives, instituted a suit for re¬ 
covery of Rs. 5,278-12-0 and future in¬ 
terest, on foot of the mortgage and a pre¬ 
liminary decree was passed in their fa¬ 
vour on 27th June 1929. The mortga¬ 
gors having failed to pay the amount due 
within the period of six months fixed in 
the decree, the appellants, on 5th Janu¬ 
ary 1930, made an application praying 
that a final decree be passed in their fa¬ 
vour. This application was opposed by 
the respondents on two grounds: (1) that 
the last clause of the preliminary decree 
had not been complied with by the ap¬ 
pellants in so far that they had not “pro¬ 
duced ” in Court a succession certificate 
within the period of five months specified 
therein and consequently their suit stood 
dismissed automatically ; and (2) that 
Mukandi Lai one of the plaintiffs having 
died after the passing of the preliminary 
decree his sons could not be substituted 
on the record in his place. 

The lower Court found that the appel¬ 
lants had “obtained" from the appropri¬ 
ate Court the required succession certi¬ 
ficate within five months from the date of 
the decree, but as they had failed to 
“ produce " it in this case within that 
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period their suit stood dismissed. _ It ac¬ 
cordingly dismissed the application, 
without recording any decision on the 
second point, as to whether the sons of 
Mukandi Lai could or could not be sub¬ 
stituted in his place on the record. 

From this judgment the plaintiff de- 
cree-holders have preferred a first appeal 
to this Court. Against the maintainability 
of this appeal a preliminary objection 
has been raised by Mr. Shamair Chand 
for the respondents, that the order in 
question is not appealable. In our opi¬ 
nion the objection is without force. I 
have no doubt that the order under ap¬ 
peal amounts to a decree inasmuch as it 
purports to decide finally the rights of 
the parties so far as tho mortgage in 
question is concerned, and has the effect 
of dismissing the plaintiff s suit. An 
authority directly in point is Suba- 
lakshmi Animal v. Bamanujam Chetty 
(l) which, Mr. Shamair Chand admits, 
has not been dissented from in any subse¬ 
quent ruling. The appeal is therefore 
clearly competent and we oveirule tho 
preliminary objection. 

On the merits the order of the lower 
Court is clearly erroneous. A careful 
perusal of the decree-sheet prepared on 
tho passing of the preliminary decree 
shows that it contains some ambiguous 
■directions the true import and effect of 
which cannot be properly understood 
-without reference to the judgment, on 
which it is based. We have therefore 
referred to the judgment and have come 
to the conclusion that the operative 
portion of the direction contained in 
the last clause is that the appellants 
(decree-holders) must “ obtain ” a suc¬ 
cession certificate within five months 
from the date of the decree, and not 
that they should produce it in Court 
within that period. As stated already, 
the succession certificate was actually 
’‘obtained” by the appellants with¬ 
in the five months fixed in the de¬ 
cree and therefore the direction in the 
preliminary decree had been duly com¬ 
plied with by the appellants. We hold 
therefore that the appellants were en¬ 
titled to apply for a final decree being 
passed in their favour on failure of the 
mortgagors to pay the amount due within 
six months. 

The second objection is equally devoid 
o i substance. The relevant facts are 

(1) 11911)] 42 Mad. 62=48 I. 0. 298. 


that after the passing of the preliminary 
decree, Mukandi Lai, plaintiff 6, died on 
2Sth October 1929, and that the applica¬ 
tion to substitute his sons on the record 
was made on 5th January 1930. As t his 
application was made within 90 days ot 
Mukandi Lai’s death no question of abate- 
ment arise;. Mr. Shamair Chand has 
not been able to show any other valid 
reason against Mukandi Lai s sons being 
impleaded in Ins place. 

We accept the appeal, set aside the 
judgment of the lower Court, and remit 
the cases to it for framing a final decreo 
in accordance with law. Court-fee on 
appeal shall be refunded; other costs in 
this Court shall be borne by the parties. 

r.m./r.k. Appeal allowed. 
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Broadway and Bhide, JJ. 

Parkash and another Plaintiffs Ap- 
pellants. 

v. 

Chandar Parkash and others Defen¬ 

dants—Respondents. 

First Appeal No. 813 of 192G, Decided 
on 20th November 1931, against decree of 
Senior Sub-Judge, Jhang, D/- 5th Decem¬ 
ber 1925. 

Will—Construction — Will providing that 
testator was full owner of property and that 
his wife is to be full owner after his death 
and that no one else has any concern—Test¬ 
ator's intention held was that his widow 
should be full owner of property concerned. 

Testator's will provided : *T am owner of 
tho entire property whatever is at presont. My 
wife Mt. D is tho owner after my death. None 
else has .any concern.” Tho will also made a 
roferenco to his daughters as follows : “I have 
al 90 got two daughters Mt. V and Mt. V. My 
wife shall bo ownor after mo. She shall bo com¬ 
petent to betroth tho girls. Mt. P and Mt. V 
shall bo ownors after me and my wifo etc:” 

Held : that tho intention and wish of tho 
testator was that his widow should become full 
owner of tho property : 

That tho testator gavo certain power to his 
wifo over his daughters and in saying that his 
daughters would bo owners after his and his 
wifo’s death, meant that they would take wlint- 
over may bo loft after D had 4 doalt with tho pro¬ 
perty according to her wishes. [P216C 2] 

H. C. Kumar and Manohar Lai Sack - 
deva —for Appellants. 

J. N. Aggarwal and B. C. Soni — for 
Respondents. 

Broadway, J.—One Malik Ram Chand 
died in about 1902 leaving him surviving 
a widow, Mt. Ishar Bai, and a daughter 
Mt. Jaswant Kaur. Mt. Jaswant Kaur 
was later married to one Parabh Dayal 
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and had by him two sons, Parkash and 
Hans Raj. On 22nd December 1919, a 
mortgage of a house was effected by Mt. 
Ishar Bai, her daughter Mt. JaswantKaur 
and her son-in-law Parabh Dayal, mort¬ 
gaging the said house to Lala Devi Dayal, 
pleader, of Huang, for Rs. 6,000. The 
mortgage was with possession, but the 
mortgagors continued in possession as 
lessees under the mortgagee by a written 
lease. On 18th April 1925, one Khazan 
Chand, a brother of Parabh Dayal, as 
guardian of Parkash and Hans Raj, sons 
of Mt. Jaswant Kaur, aged six years and 
10 months, respectively, instituted a suit 
praying for a declaration to the effect that 
the mortgage would not affect their (the 
plaintiffs') rights. 

At the trial a will purporting to have 
been executed in 1900 by Malik Ram 
Chand was produced. This will was a 
document written by Malik Ram Chand 
himself in Lunda characters in his ac¬ 
count books. A transliteration of this 
document was placed on the record and 
the parties recorded their statements 
through their counsel that the execution 
and validity of the will was admitted. It 
was further admitted that, if, under the 
terms of this will, Mt. Ishar Bai took the 
house in question as full owner, the 
plaintiffs' suit should be dismissed, but 
that if she took merely a life estate the 
plaintiffs' suit should he decreed. 

After an examination of the terms of 
the said document and a consideration of 
various authorities cited before him the 
learned Subordinate Judge came to the 
conclusion that under this will Mt. Ishar 
Bai took the house as full owner. Tho 
suit was accordingly dismissed with costs. 

Dissatisfied with this result the minor 
plaintiffs, through their guardian Khazan 
Chand, have preferred this appeal and Mr. 
II. C. Kumar has taken us through the 
document itself and through the judgment 
of the Court and has placed before us a 
large number of authorities. It was 
pointed out by their Lordships of tho 
Judicial Committee in Sasiman Chcncdhu- 
rain v. Shib Narayan (l) at p. (23 of 49 
I. A.), that : 

‘‘In construing the will of a Hindu it is not 
improper to take into consideration what are 
known to be the ordinary notions ana wishes of 
Hindus with respect to tho distribution of pro¬ 
perty. It may lie assumed that a Hindu gener¬ 
ally desires that an estate, especially an ancestral 

* _ 

(1) A.I.R. 1922 P. C G3=0G I. C. 193=49 I. A. 

25=1 Pat. 305 (P.C.). 
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estat-j, shall be retained in his family ; and it 
may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take ab¬ 
solute estates of inheritance which they are un¬ 
able to alienate.” 

It is unnecessary for me to refer to pr 
discuss the large number of authorities 
that Mr. Kumar's commendable industry 
has enabled him to bring to our notice, 
for, in my judgment, tho propositions en¬ 
unciated in these decisions are well known 
to all lawyers and all Courts. In the 
present case the document, which is to be 
found printed at p. 20 of the printed 
hook, clearly shows that the testator was 
anxious to ensure that his widow should 
take property that belonged to him in full 
ownership. He began by saying : 

“I am owner of the entire preperty whatever 
is at present. My wife Mt. Ishar Devi is owner 
after my death. None else has any concern." 

Similarly, at tho end he says ; 

“This will has J)een executed in favour of Mt. 
Ishar Devi. She shall be owner after me. None 
else has auy concern. I myself am the owner. 
My wife shall be owner after me. None else has 
any claim (to my property)." 

If these words alone had existed in this 
document to my mind there would have 
been no doubt left as to his intention. 
Between these portions of the document 
however the testator mado a reference to- 
his two daughters : 

“I have also got two daughters, Mt. Parbati 
and Mt. Viran Bai. My wife shall be owner after 
me. She shall be competent to betroth the girls. 
Mt. Parbati and Mt. Viran Bai shall be owners 
after me and my wife. She shall be competent to 
betroth the girls, to marry them and to clo>o the 
shop. My wife shall be tho owner. I make this 
will of my own accord." 

After giving all possible consideration 
to the circumstances concerning the exe¬ 
cution of this document and hearing in 
mind the various warnings to be found in 
the cases cited by Mr. Kumar, it seems to 
me that, if one placed onesolf, as far as it 
is possible to do, in tho position of the 
testator himself in order to ascertain what 
his real wishes were, the only conclusion 
to come to is that arrived at by the Court 
below. In my judgment the intention and] 
wish of the testator was that his widow) 
should become the full owner of this-: 
house. He gives certain powers to hiSj 
wife over his daughters and in saying that, 
his daughters would be owners alter his 
and his wife’s death he clearly to my 
mind meant that they would take what¬ 
ever might be left after Mt. Ishar Devi 
had dealt with it according to her own 

wishes. 
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I would therefore dismiss this appeal 
with costs. 

Bhid e, J.—I concur. 

r.m./r.k. Appeal dismissed . 
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Addison and Hilton, JJ. 

Si la Bam —Defendant—Appellant. 

v. 

Baij Nath and others —Plainfcifls 
Respondents. 

First Appeal No. 2162 of 1925, De¬ 
cided on 15th October 1931, from order 
of Senior Sub-Judge, First Class, Ambala, 
D/- 2Sth March 1923. 

Hindu Law—Joint family—Implication of 
disruption by some co-parceners going away 
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from family residence may be rebutted by 
showing that family business was carried on 
jointly. 

Although disruption of joint family may take 
place without express partition by some of the 
co-parceners goiug away elscwhero from the 
family place of residence and dissociation from 
the remainder, there can be no such implication 
when it is shown that the co-[arceoers who went 
to reside elsewhere continued to carry on the 
family business jointly along with the remaining 
co-parccners. IP -19 ^ 11 

J . N. Aggarwal and Bishan Narain • 
for Appellant. 

ShamarChand and Fakir Chand— for 
Respondents. 

Hilton, J. —The pedigree table of the 
parties is annexed to this judgment. 


Bhola Das 

I 


I 


I 


I 


Girdhari Ajudhia Devi Din 


Baij Nath 
(plaintiff). 


t i r 

Ram Parshad Dwarka Das Narain Das 

left a widow left a widow died issue- 

Mt. Maha Devi. Mt. Rukmani. less. 


Raghbar 
defendant 1. 


I 

Thakar Dass 

Ram Saran, defondant 4. 


1 

Bhawani Bhik, 
defendant 5. 


Ram Lai, 
defendant G. 


Gokal Sita Ram 

defendant 2. defondant 3. 
(Contestng defendants). 


Jawala Parshad 


I 

Sham Lai, 
defendant 7. 


i 

Chuni Lai, 
defendant 8. 


Suraj Bali 
died issueless 
during pend 
enev of suit 


Bhola Das, who was an Ahir of Karnal, 
had seven sons. Of these seven sons 
Girdhari was the father of the plaintiff 
Baij Nath; Devi Din was the father of 
the contesting defendants Raghbar, 
Gokil and Sita Ram, while Ajudhia was 
the grandfather of the remaining defen¬ 
dants who have not contested the plain¬ 
tiffs suit. Of the other sons of Bhola 
Das, Surjan Bali died issueless during 
this litigation and Ram Parshad and 
Dwarka Das are also dead and have left 
widows. 

About a hundred years ago some of the 
Bons of Bhola Das started a dairy busi¬ 
ness at Ambala Cantonment. Property 
was also acquired by one or more of his 
descendants in Karnal, Ambala Canton¬ 
ment, Solon and Dagshai, and dairy con¬ 
tracts were taken up at Dagshai, Solon 
and Sabathu. The milk business at Am¬ 
bala Cantonment was abandoned about 
1904 after the starting of a Government 


dairy. Tho plaintiff has been given a preli¬ 
minary decree by the Senior Subordinate- 
Judge of Ambala for a one-third share 
by partition of all the house and shop- 
property situated at Ambala Cantonment. 
Dagshai, Solon and Karnal in tho pos¬ 
session of the various descendants of 
Bhola Das. This is a first appeal by Sita 
Ram, one of the sons of Devi Din, who 
was one of the three contesting defen¬ 
dants in the trial Court. The only point 
on which the appeal has been contested 
is the question whether the property in 
suit is joint family property. This point 
was decided by the learned Senior Sub¬ 
ordinate Judge in tho affirmative and in 
favour of the plaintiff. 

The appellant Sita Ram had pleaded 
that no joint family exists and that the 
Ambala, Dagshai and Solon property had 
been separately acquired by his father 
Devi Din and his uncles Ram Parshad 
and Dwarka Das. He admitted however 
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that one ihata and some houses situated 
at Karnal were joint. He alleged that 
the plaintiff had been living at Ambala 
only for eight or ten years before the 
suit. 

In this Court it has been argued by the 
appellant’s counsel that only Devi Din, 
Ram Parsha 1 and Dwarka Das migrated 
from Karnal to Ambala and that Girdhari 
and Ajudhia did not leave Karnal, and 
further that, although there was no 
formal division of the family property, 
separation must be deemed to have taken 
place by the going away of three brothers 
and their dissociation from the remainder. 
In this connexion we have been referred 
to Riipchand Ram Das v. Basanta Mai 
Rein Mai (1) as a precedent in which it 
was held that disruption of joint families 
frequently takes place without express 
partition. [FIis Lordship here discussed 
the evidence, holding that the family was 
originally joint and that no formal parti¬ 
tion ever took place and proceeded as 
follows.] As regards the argument that 
separation had taken place by the de¬ 
parture of the three brothers from Karnal 
to Ambala, it is clear as shown above, 
that both Girdhari and his son Baij Nath, 
plaintiff, had also come to Ambala many 
years ago, and in the face of that fact 
disruption by separation is *not inmy 
opinion established. 

For the above roasons I would dismiss 
the appeal of Sita Ram with costs. 

Addison, J.—I concur. 

K.N./u.K. Appeal dismissed. 


(1) L1880] 102 P. It. 1889. 
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Shadi Lal, C. J. and Hilton, J. 

Ranjit Singh and others —Appellants. 

v. 

IJarnam Singh and others Respon¬ 
dents. 

Second Appeal No. 1320 of 1928, De¬ 
cided on 3rd December 1931. 

(a) Hindu Law-Alienation-Father — Sale 
in payment of antecedent debt* Father in¬ 
curring those debts owing to his profligacy — 
Vendee having no knowledge — Sale is bind- 
ing on sons. 

Where it is found that the father is a profli¬ 
gate and that ho incurred debts owing to his 


profligacy, the sale effected in payment of those 
debts will be still biuding if the vendee cannot 
be fixed as a matter of course with knowledge of 
the immorality of the debts and if there is also 
no ground for holding that inquiry would have 
elicited their nature. * IP 210 C 1) 

(b) Hindu Law — Alienation — Father — 
Rs. 4.430 out of sale consideration of Rupees 
5,000 found for necessity — Sale cannot be 
converted into mortgage. 

^ here Rs. 4,430 out of the sale consideration 
of Rs. 5,000 are found to be for necessity, the 
sale cannot bo converted into a mortgage at the 
instance of the son. [P 2PJ C 1] 

Jagan Nath Aggarwal and Shambhu 
Lal Puri —for Appellants. . 

Labh Singh —for Respondents. 


Hilton, J.—Jiwan Singh, father of the 
plaintiffs, sold the land in suit on 15th 
August 1914 for Rs. 5,000 to the father 
of defendants 2 to 4. Plaintiffs’ suit for 
a declaration that their reversionary 
rights would not bcafYected was dismissed 
by the trial Judge, but on appeal the 
learned District Judge gave them a decree 
converting the sale into a mortgage for 
Rs. 2,500. The defendants have pre¬ 
ferred this second appeal and have con¬ 
tended here that, the sale having been 
for consideration and necessity, the suit 
should be dismissed. 


Both Courts found that Rs. 2,500 out of 
the sale money was for necessity, namely, 
for the marriage of Jiwan Singh, and that 
of the remaining sum three items total¬ 
ling Rs. 570 were not proved even as 
regards consideration. There remained 
seven other items totalling Rs. 1,930. 
The trial Judge held that these were paid 
to antecedent creditors on account of just 
debts and allowed their necessity, after 
giving weight to the fact that the aliena¬ 
tion was being challenged after the lapse 
of several years. The District Judge 
held that these previous debts were not 
strictly proved and further that they had 
been incurred through the wanton waste 
and reckless extravagance of the vendor 
and that a proper inquiry into their 
existence by the vendee would have raised 
suspicions in his mind as a man of ordi¬ 
nary prudence regarding the nature of 

these debts. 


The-finding of the learned District 
Jge that the existence of the debts was 
; strictly proved ignored the evidence 
arding them which was provided by 
; bahi entries of the creditors con- 
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cerned, supported in one case by the scribe 
of the entry and in the other cases by the 
relatives of the original creditors, who 
had died in the meantime, to the effect 
that these debts had been duly incurred. 
These bahi entries were not objected to 
in the trial Court on the ground of in¬ 
admissibility. Having regard to the 
period of from 13 to 17 years which had 
elapsed siuce these debts had been in¬ 
curred, and to the failure of the plaintiffs 
to call their father who could have 
thrown light on the matter to deny that 
he had incurred them, the District Judge 
•was not, in my view, justified in ignoring 
the abovementioned evidence or in hold¬ 
ing the existence of the debts not to have 
been proved. 

The next question is whether these 
debts were just debts. The finding of the 
;District Juige that the plaintiffs’ father 
was profligate and that he incurred these 
debts owing to his profligacy cannot be 
disturbed in second appeal, but the fur¬ 
ther finding that the profligacy was so 
notorious that the vendee who lived six 
imiles away must be presumed to have 
[known of it, is not supported by any evi¬ 
dence and cannot be upheld. The cir¬ 
cumstances are not such that the vendee 
can be fixed as a matter of course with 
knowledge of the immorality of the debts, 
nor is there any reason for holding that 
(inquiry would have elicited their nature. 
On this ground I would differ from the 
finding of the District Judge, and, agree¬ 
ing with that of the trial Judge, would 
hold that the debts were antecedent debts 
which the vendee was justified by the 
circumstances in advancing money to 
discharge. 

The trial Judge having found Rs. 4,430 
out of Rs. 5,000 to be for necessity rightly 
refused to convert the sale into a mort- 
jgage. I would accept the appeal, and 
setting aside the judgment and decree of 
the District Judge dated 11th February 
1928 would dismiss the suit but would 
leave the parties to pay their own costs 
throughout. 

Shadi Lai, C. J. —I concur. 

p.N./r.K. Appeal allowed. 
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Tek Chand, J. 

Mt. Gendo -Appellant. 


v. 


Radhe Mohan —Respondent. 

Appeal No. 698 of 1931, Decided on 
9th December 1931. against order of Dist. 

Judge, Delhi, D/- 2nd March 1931. 

(a) Civil P. C. (1908), o. 41, R. 23 — Re- 
mand. 

No order of remand can be made under O. 41, 
R. 23 unless the trial Court has disposed of the 
whole suit on a preliminary point. [P 2*20 O 1J 

(b) Civil P. C. {1908), S. 151 -Court order¬ 
ing remand under S. 151 can order refund of 
court fee. 

A Couit remanding a case under S. 151 is com¬ 
petent to order a refund of court-fco paid on the 
memorandum of appeal. IP 220 0 ll 

Shamair Chand and O.abul Chand for 


Appellant. 

Kishan Dayal —for Respondent. 

Judgment —The plaintiff-respondent 
instituted a suit against the defendant- 
appellant for recovery of arrears of rent 
and for ejectment from certain plots of 
land. 

The defendant pleaded : (l) that the 
relationship of landlord and tenant had 
ceased to exist between the parties, (2) 
that, in any case, before the plaintiffs 
could eject the defendant, they were 
bound to pay a sum of Rs. 10,000, as com¬ 
pensation for improvements as fixed in a 
certain prior litigation between the par¬ 
ties and (3) that enhanced rent was not 
payable by the defendant to the plaintiffs. 

The trial Court heard the evidence on 
all the points and found, firstly, that the 
relationship of landlord and tenant still 
subsisted between tho parties. Secondly, 
that the amount of compensation, payable 
by the plaintiffs to tho defendant before 
the latter could be ejected, had been fixed 
at Rs. 10,000 in the previous litigation 
between the parties and that this point 
was res judicata. On the third question 
it hold that the plaintiffs were not en¬ 
titled to rent at enhanced rate. In the 
result it passed a decree for ejectment on 
payment of Rs. 10,000 as compensation in 
addition to Rs. 48-7-9 as arrears of rent. 

On appeal by the defendant, the learned 
District Judge upheld the finding that 
the relationship of landlord and tenant 
had not ceased to exist, but he disagreed 
with the trial Court on the second point 
and held that the decision in the previous 
suit fixing the amount of compensation at 
Rs. 10,000 did not operate as res judicata. 
He did not go into the third point relat- 
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ing to enhance! rate of rent, but accepted 
the appeal, and setting aside the decree 
of the trial Court he remanded the case 
to it for a fresh decision on the merits.” 
The provision of the law under which 
the remand was made was not mentioned 
in the order. 

Against this order a miscellaneous 
appeal under 0.43, R. (l) (u) has been 
preferred by the defendant in this Court. 
A preliminary objection is raised on be¬ 
half of the respondents that the appeal is 
not competent as the order of the learned 
District Judge was not passed under 
0. 41, R. 23, Civil P. C., but had been 
passed under S. 151, Civil P. C. 

I have heard lengthy arguments on the 
point and have no doubt that the order of 
remand could not have been made under 
0. 41, R. 23, Civil P. C. It is obvious 
that the decree of the trial Court did not 
proceed on a preliminary point. The 
learned trial Judge had decided all the 
issues which arose for decision in the 
case. On appeal the learned District 
Judge had upheld the finding on the first 
question, namely, that the relationship of 
landlord and tenant was subsisting bet¬ 
ween the parties at the time of the suit, 
but he disagreed with the trial Court on 
the second question and held that the 
finding in the previous litigation as to the 
amount of compensation was not res 
judicata and remanded the case to assess 
the present value of the improvements. 
Now, it is settled law that no order of 
i - emand can be made under O. 41, R. 23, 
Civil P. C., unless the trial Court has 
disposed of the whole suit upon a preli¬ 
minary point. That rule authorizes a 
remand only where the entire suit and 
not only a portion of it, has been dis¬ 
posed of by the Court below on a preli¬ 
minary point. Mr. Shatnair Chand for 
the appellant does not controvert this 
proposition but he urges that in this 
case though no order of remand under 
O. 41, R. 23, Civil P. C., could be legally 
passed, the District Judge must be taken 
to have acted under that rule in so far as 
he has ordered the refund of the court-fee 
on appeal. But a Court remanding a case 
under S. 151, Civil P. C., is e |ually com¬ 
petent to order a refund of court-fee paid 
on the memorandum of appeal. I hold 
therefore that the order oi remand was 
not passed under O. 41, R.23, Civil P. C., 
and is not appealable to this Court. 

Mr. Shamair Chand as a last resort 


asked me to treat the memorandum of 
appeal as a petition for revision. But no 
adequate grounds for interference on the 
revision side have been disclosed. The 
appellant has got another remedy open to 
her, inasmuch as she can agitate the 
points now decided against her, in appeal 
to this Court against the final decree if 
one is eventually passed against her. 

For the foregoing reasons I uphold the 
preliminary objection and dismiss the 
appeal, but leave the parties to bear their 
own costs in this Court. 

R.M./r.k. Appeal dismissed, 
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Dalip Singh, 7. 

Wadhawa and others —Plaintiffs—Ap¬ 
pellants. 


v. 

Allah Ditta and others —Defendants— 
Respondents. 

Secon I Appeal No. 689 of 1931, Deci¬ 
ded on 21st December 1931, against de¬ 
cree of Senior Sub-Judge, Gurdaspur, D/- 
14th February 1931. 

(a) Custom (Punjab)—Religious endowment 
—"Takia"—Meaning explained. 

The word “takia" as used ill ordinary parlance 
by nonMahomedans does not necessarily mean a 
“religious institution” as is understood in the 
Mabomedan law : .4. I. R. 1931 Lah. 379, Ref. 

IP 221 C 2] 

# (b) Religious Endowment—Dedication — 
“Om"—Significance explained. 

The word "Om" inscribed on a building does 
not necessarily prove dedication of the building 
to God nor that the building was built by publio 
subscriptions. IP 221 C 2] 

Chiranjiva Lai Aggarwal—ior Appel- 
lants. 

B. S. Puri - for Respondents. 

Judgment. —In this case the plain¬ 
tiffs, who are Balmiki sweepers, brought 
a suit against certain other sweepers, who 
have been converted to Christianity, for 
an injunction restraining the latter from 
using a certain place alleged to he the 
dharamsala of the Balmiki sweepers and 
from interfering with the plaintiffs right 
of worship there. The defendants urged 
that the site was purchase! in 1890 and 
was built upon in 1917 by the father of de¬ 
fendant 2 and others, and that the building 
had been use l as a place of Christian wor¬ 
ship exclusively for more than 12 years. 
Various other technical objections were 
raised which need not now concern us, 
but the trial Court found that both parties 
were entitled to use the building for such 
religious and charitable uses as are recog- 



Lahore 221 


1932 Wadhawa y. Allah 

nized by the Balmiki community of 
sweepers and it gave the plaintiffs a modi¬ 
fied decree accordingly. 

The defendants appealed, and the 
learned Senior Subordinate Judge held 
that there were two kothas concerned : 
one kotha, which ho called blue X. was 
according to him, not dedicated, and the 
other kotha, whicli lie called red X, was 
in the exclusive possession of the Chris¬ 
tians for more than six years before suit 
and therefore the suit qua that was bar¬ 
red. He accordingly dismissed the suit 
so far as the kotha red X was concerned. 
So far as the kotha blue X was concerned, 
he gave an injunction forbidding the de¬ 
fendants from using the blue X kotha ex¬ 
clusively. He held that the blue X kotha 
was a takia usel by all the sweeper com¬ 
munity for secular and social purposes but 
not for religious purposes. Hence the de¬ 
cision. 

In second appeal it is contended that, 
so far as the blue X kotha is concerned, it 
is proved to be dedicated by the bahi 
ontry of Nihal Shah who built this kotha 
on behalf of the sweepers, that there was 
nothing on the record to justify the find¬ 
ing that the blue X kotha was a takia 
used for social and secular purposes only, 
and that therefore the decree of the trial 
Court should bo restored qua the blue X 
kotha. It appears from the evidence and 
the bahi entry of Nihal Shah that the 
facts are that Nihal Shah exchanged some 
land of his on which the present kotha is 
situate, for certain other land belonging 
to the sweepers. In the entry it is 
clearly stated that the kotha erected on 
this site was dhararaarth banaya Vishnu 
arpan. These words, to my mind, clearly 
signify that the kotha, which was erected 
by Nihal Shah, had been dedicated to the 
god Vishnu. It seems to me therefore 
that the decree of the trial Court as re¬ 
gards this kotha was a correct one and 
must be restored. 

I now pass ou to kotha red X. The 
learned counsel for the appellants con¬ 
tends that the kotha red X is described in 
the original purchase deed as being meant 
for a dharamsala. The original purchase 
deed however is executed by the ven¬ 
dor only and refers to a site. No doubt 
it mentions that the site is being pur¬ 
chased for a dharamsala and these words 
may raise a suspicion that the sweepers 
intended to erect a dhai'amsala on the 
Bite, still it cannot be held to be conolu- 
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sive proof that the building that was ac¬ 
tually erected was ever dedicated to any 
god or to any religious purpose. The oral 
evidence on the point is very feeble. 

It is next contended that the kotha red 
X was built by public subscription and it 
has on it the inscription *Om'’ and that 
the defendants' evidence admits that it 
was used as a takia and that Flaji All 
Muhammad v. Anjuman-i-Islamia , Pun¬ 
jab, Lahore, .1. I. R. 1981 Lah. 379, 
bolds that all takias are religious institu¬ 
tions. I do not think that 11aji Ali Mu- 
hummad v. Anjuman-i-Islamia, Punjab, 
Lahore, lays down this proposition, and 
even if it does so, that would strictly ap-j 
ply to “takias" under Mahomedan law and 
not to the word takia as used in ordinary! 
parlance by nonMahomedans. The inscrip¬ 
tion “Om” similarly does not prove de¬ 
dication nor the fact that the kotha was 
built by public subscription. I therefore 
cannot upset the finding of fact by the' 
learned Senior Subordinate Judge that 
the kotha red X is not proved to have 
been dedicated to religious purposes. 

The question therefore remains whe¬ 
ther the suit qua red X kotha is barred 
by limitation or not. The learned coun¬ 
sol for the appellants cites the case of 
Tara Chand v. Kanshi Ram (1), but the 
distinction pointed out in that ruling is 
that the occupation of a balaklmna above 
a mosque is a continuous wrong to the 
worshippers in the mosque. This may or 
may not bo so, but it can hardly be con¬ 
cluded from that ruling that the exclusive 
occupation of a building meant for com¬ 
mon purposes as distinct from a building 
meant for religious purposes is a continu¬ 
ing wrong in the sense of the words as 
used in Tara Chand v. Kanshi Ram (l). 
I therefore consider that the decision as 
to the kotha red X is correct on the find¬ 
ings of fact arrived at by the learned 
trial Court. 

The appeal is therefore accepted qua 
the kotha blue X about which the decree 
of the trial Court giving the plaintiffs an 
injunction in the form proposed by that 
Court is restored. As regards tho kotha 
red X the .appeal is dismissed. In the 
circumstances the parties will bear their 
own costs throughout. 

B.V./r.k. Appeal partly allowed. 

(1) L1917] 17 JP. R. 1917=89 I. 0. iai.-' 
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Addison and Hilton, JJ. 

Fazli Hussain — Defendant—Appel¬ 
lant. 

v. 

Tafazal Hussain and another —Plain¬ 
tiffs—Respondents. 

First Appeal No. 1248 of 1925, Decided 
on 27th October 1931, from decree of 
Sub-Judge, Gurdaspur, D/- 17th March 
1925. 

Custom (Punjab)—Mahomed an Bhatti Raj¬ 
puts— Batala Tahsil, District Gurudaspur— 
Chundawand rule of succession is followed — 
What evidence is sufficient to prove variation 
in custom explained. 

Among Bhatti Rajputs of B*tala Tahsil in the 
Gurdaspur district the chundawa» d rule of succes¬ 
sion has been followed from time immemorial and 
though at the attestation of the Riwajiams of the 
Tahsils of the District in 1911-12 after this suc¬ 
cession fell iu, there was an attempt to say that 
the pagwand rule should be followed in prefer¬ 
ence to the chundawand, it cannot be held that a 
new custom of pagwand had arisen, abrogating 
the older chundwand custom. IP 223 C 1] 

It seems to be recognized that customs in the 


wife, Afzal Hussain, aged 21-22, Amjad 
Hussain, agel 18-19, (defendants 2 and 
3) Tafazal Hussain and Fazli Hussain 
then minors, (plaintiffs 1 and 2) and 
four daughters. The suit was brought 
by Tafazal Hussain in 1922, when he was 
about 20-21 years old, on his own behalf 
and on behalf of his brother Fazal Hus¬ 
sain, who was still a minor though he at¬ 
tained majority while the suit was pro¬ 
ceeding. The suit was for a declaration 
that, according to the custom which tho 
family followed, each son should have suc¬ 
ceeded equally on Hussain Bakhsh’s 
death (pagwand succession). In other 
words, it was claimed that tho distribu¬ 
tion should have been per capita and de¬ 
fendant 1 was not entitled to one moiety 
of the estate, no matter what their num¬ 
ber was (chundawand succession). In 
other words it was claimed that tho dis¬ 
tribution should have been per capita and 
not per stirpes, the latter mode having 
been followed by reason of the fact that 


Punjab may change but when it is remembered 
what a custom is that change should be slow and 
imperceptible, and should be completed by the 
time tuat the changed custom is relied on. Other¬ 
wise a riwajiam would tend to become not a state¬ 
ment of existing customs but a means of legisla¬ 
tion and surely this would be the most uncertain 
and unstable inode of law-making. Where cus¬ 
tom is the rule of law those bound bv it cannot 
by agreement give up an old custom and follow a 
new one which for some reason thev preferred. 

[P 224 C n 

The production of!later Record of Rights con¬ 
taining entries opposed to the earlier ones would 
no doubt bo some proof of such a change but there 
would then merely he a balance of evidence on 
either side and it could not be said that the 
second record destroyed or abrogated the earlier 
one. The change in the custom merely shows 
that a provious custom was in tho process of 
abandonment and not that it bad been abandon¬ 
ed. This is the highest value which can be at¬ 
tached to such subsequent statements. It may 
be the case that it is not necessary to prove that 

custom in the Punjab, is ancient but it is cer¬ 
tainly necessary to establish that it is being in¬ 
variably Glossed at the time «n dispute and has 

been so followed for some time in the past. 8 
I\ It. 1892, Appr.; 14 P- R- 1909, not Foil (Caw 

laic discussed.) _ , , r 

Badri Das and Gliulam Mohtuddtn— 

for Appellant- - , * r> i 

Jagannath Aggarwal and Asa Bam Ag- 

aarwal—i or Respondents. 

Addison, J.— One Khan Sahib Mian 

Hussain Bakhsh, a Bhatti Rajput of Ba¬ 
tala in the Batala Tahsil of the Gurdaspur 
District, died on 1st August 1910, leaving 
him surviving by his first wife, Mian 
Fazal Hussain, aged about 31, (defendant 
1) and two daughters and, by lus second 


defendant 1 took advantage of the mino¬ 
rity of the plaintiffs. There was also a 
subsidiary prayer for accounts. 

Defendants 2 and 3 who are full bro¬ 
thers of the plaintiffs, did not appear to 
plead though later they were examined as 
witnesses. They were majors when their 
father died and since then (that is for 
more than 20 years) they have been re¬ 
ceiving their share of tho income from 
the bulk of the estate left, that is, the 
landed property, in accordance with the 
chundwand rule, and it is futile their 
denying that they did not know that this 
was so or that the distribution from the 
beginning was per stirpes. Defendant 1 
pleaded that the rule of custom in then- 
tribe was chundawand from time imme¬ 
morial; that on the death of Hussain 
Bakhsh, one Khan Bahadur Mian Gliulam 
Farid, who was closely connected with 
their family, held this to be the case, his 
decision amounting to a settlement of a 
family dispute, which was acquiescod in 
by all the major members and which was 
binding on the two minor members; that 
a part of the settlement was that defen¬ 
dant 1 should have no share in the move¬ 
ables and should pay half of the mamage 
expenses of his unmarried half-brothei^ 
and half-sisters; that accordingly the 
moveables were divided to the exclusion 
of defendant 1 who also arranged the 
marriages of the plaintiff as well as of the 
ladies mentioned; and that plaintiff 1 
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Z ta LZZi was estopped from deny- four Tabsils of the District in 1B65 the 
ing after having done so for two and a rule was emphatically stated to he chun- 

half years that he had a larger share. As dawand. . . _ . 

re'ards ^e claim for accounts, defendant No book containing the Customary law 
1 pointed out that the accounts of the of the District in hnghsh was prepared 
property in dispute had been kept by at the 1865 settlement, but this was done 
Mian *\li 4bmad, an attorney and rela- at the settlement of 1V92 by Mr. (now 
live of* the parties, since the death of Sir (Louis) Dane. At p. 13 of his book it- 
their father and even before that, and is said that in the Pathankot Tahsil all 
that the property had been looked after tribes except one subdivision of Rajputs 
and managed by the same person. in one village followed the chundawand 

The Subordinate Judge who tried the system, while in Tahsil Batala (with 
suit, held that the custom as to succes- which we are concerned) it was said that 
sion’ was per capita; that it had not been all tribes except Gujars and Dogars, 
proved that there was a family settle- amongst whom the chundawand rule pre- 
ment; that there was no estoppel: and vailed, followed the pagwand system; but 
that the prayer for accounts was a good Rajputs, except those of the two villages- 
one. Ho accordingly decreed the suit and mentioned in the I 860 document, said 
this appeal has been preferred by defen- that their custom was chundawand. It is- 
dant 1. clear therefore that in 1892 as well as in 


The main question in the appeal is that 
of custom. Apart from the mass of evi¬ 
dence on the record, the question appears 
to me to be comparatively a simple one 
and the answer to be in no doubt. On 
the record it is amply established that, 
amongst Bhatti Rajputs of this Tahsil, 
the chundawand rule of succession has 
been followed from time immemorial and 
that, though at the attestation of the 
Riwajiams ofthe Tabsils of the District in 
1911-12, after this succession fell in, 
there was an attempt to say that the 
pagwand rule should be followed in pro- 
ference to the chundawand, it cannot be 
held that a new custom of pagwand has 
arisen, abrogating the older chundawand 
custom. The extract of the Riwajiam of 
Tahsil Batala for the year 1865 (p. 472 of 
the paper book) shows that, among the 
various subdivisions of the Mahomedan 
Rajput tribe, including the Bhattis, suc¬ 
cession was per stirpes (ohun-tawand) 
oxcept in the two villages of Sohala 
and Mari Baohchian with which wo are 
not concerned. Various instances are 
also given. The mere fact that two vil¬ 
lages were differentiated shows the care 
with which the document was compiled. 
Similarly in the neighbouring Tahsil of 
Pathankot in the same Distriot tho Ma¬ 
homedan Rajput tribe, including the 
Bhattis, stated in 1865 (p. 470) that the 
division was chundawand. Apparently 
the same rule was observed in the Sha- 
kargarh Tahsil; but in the Gurdaspur 
Tahsil in 1865, according to the Riwajiam 


1865, there was a clear statement that 
' Mahomedan Rajputs in this Tahsil, with 
the exception of tho two villages noted, 
followed the chundawand rule. 

With respect to the two Tabsils of 
Gurdaspur and Shakargarh, Sir Louis 
Dane’s compilation appears to be inaccu¬ 
rate. He stated that Mahomedan Rajputs 
in the Gurdaspur Tahsil are said to fol¬ 
low the pagwand custom, contrary to 
what is quoted in the 1865 Riwajiam. I 
have already shown that according to the 
1865 document, they are reported as fol¬ 
lowing the pagwand, not the chundawand 
rule. He also said that in Shakargarh 
Tahsil Mahomedan Rajputs followed the 
pagwand rule hut this is another mis¬ 
take. For tho Riwajiam of Mahomedan 
Rajputs in Tahsil Shakargarh during 
the settlement of 1911-1912 it is 
printed at p. 709. This time they 
are reported as saying that the chun¬ 
dawand oustoni had been in vogue pre¬ 
viously but now they wanted the pag¬ 
wand custom (sic). 

The Riwaj-i-ain for Tahsil Gurdaspur in 
1911-12 correctly records that Mahome¬ 
dan Rajputs therein had followed pag¬ 
wand from the beginning (p. 688 ) ; while 
amongst those of Tahsil Pathankot it was 
said that there was a difference of opinion 
(see p. 706). It is recorded in tho Riwaj¬ 
iam of this Tahsil in that year that, of 
those Mahomedan Rajputs present,' 23 
wanted pagwand to be followed in’ tho 
future though up to the present the 
chundawand system hod been practised. 
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Finally, the Riwajiam of Maho¬ 
metan Rajputs in Tahsil Batala (with 
which we are more immediately concerned) 
for 1911-12 is printed at p. 686. Appa¬ 
rently para. 1 of the reply quotes the 
rule in vogue in 1865 and 1892, viz. the 
chundawand rule, while below this is 
written the reply then given, to the effect 
that the chundawand system was previ¬ 
ously in vogue in some villages but that 
they all now agreed to the pagwand sys¬ 
tem. This is not strictly a correct state¬ 
ment as regards the past, as it is clear 
that in all villages except two and not 
merely in some villages the chundawand 
system had previously prevailed. 

As I have referred to the original docu¬ 
ments of 1911-12 it is scarcely necessary 
to quote Mr. Kennaway’s compilation 
of the Customary law of the District 
(1912), except to point out that it is not 
quite accurate. The sentence commen¬ 
cing at lino 13, p. 23 of his book deals 
with Mahomedan Rajputs of Batala Tahsil . 
along with many others. That sentence 
runs : 

The remaining tribes of all the Tahsils 
say that the pagwand rule has been al¬ 
ways followed among them and should be 
maintained. This is, of course, not what 
they said (see above). 

As the succession opened out in 1910 
before the Riwajiams of the various 
Tahsils had been compiled in 1911-12, I 
have no hesitation in holding that the 
burden of proof was on the plaintiffs to 
displace the presumption arising from 
the Riwajiams of 1865 and 1892, and in 
this respect I disagree with the trial 
Judge. It may be that the statements 
contained in the Riwajiams of 1911-12 
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Riwajiams are worded that in all three 
Tahsils of Batala, Shakargarh and Pathan- 
kot, the Mahomedan Rajputs were con¬ 
scious that they were legislating and that 
they then agreed that they would give up 
an old custom and follow a new one, 
which for some reason, they preferred’. 
Where custom is the rule of law, this 
cannot be permitted. As held by their 
Lordships of the Privy Council in Anant 
Singh v. Durga Singh (1), where it 
seemed probable that the entries recorded 
in the Riwajiiam connoted the views of 
individuals as the practice they would wish 
to see prevailing, rather than the ascer¬ 
tained facts of a well-established custom 
weight must be attached to the circum¬ 
stances that there was no evidence of an 
instance of the alleged custom. Again, it 
was held by the Oudh Judicial Commis- 
sioners in Muhammad Ali Khan v. Gha- 
zanfar Ali Khan (2) that where a Wajib- 
ularz contained merely a record of the 
wishes and opinions of the parties, it 
could not be regarded as establishing any 
binding custom at variance with the 
personal law of the parties. In the case 
before us, it is not a question of custom 
versus personal law but a case of an al¬ 
leged new custom versus an old estab¬ 
lished custom but that makes no differ¬ 
ence in principle. The plaintiffs would 
get no more than they have at present if 
Mahomedan law was followed as the 
numerous sisters would then share,and it 
is in ovidence that, when plaintiff 1 de¬ 
manded his share in accordance with his 
personal law, he was told that he ccuhl 
take it. 

He did not pursue this claim further 
as he later discovered that it was to 


and instances arising after the succession 
opened out in 1910, may have some evi¬ 
dentiary value but, in my judgment, this 
value would be very low, for after all we 
have to find what was the custom exist¬ 
ing in 1910, and not in the subsejuent 
years. It seems to be recognized that 
(customs in the Punjab may change but 
'when it is remembered what a custom is, 
that change should be slow and imper¬ 
ceptible, and should be complete! by the 
•time that the changed custom is relie 1 on. 
Otherwise, a riwajiam would tend to 
become not a statement of existing cus¬ 
toms, but a means of legislation, and 
surely this would be the most uncertain 
and unstable mode of law making. 

Further, it is clear from the way the 


his advantage. For reasons given the 
new Riwajiams of 1911-12 have little or 
no value as pieces of evidence and cer¬ 
tainly do not suffice to change the burden 
of proof. Further, even if the Riwaji¬ 
ams of 1911-12 were not subject to the 
above objections, their value is well de¬ 
fined by Roe and Frizelle, JJ., in Bahi- 
man v. Bala (3). They said that the 
parts of a NVajibularz referring to customs 
were not provisions intended to be. n 
force for a limited period only; they were 
statements that a certain custom existed. 
The statement might or might not be 

(1) [19101 32 All. 363 = 37 I. A. 191 = 6 I. C. 

787 (P. C.). 

(2) L1921] 60 I. C. 147. 

(3) 11892] S P. R. 1892.' 
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correct, but if it was correct, there would 
be a natural presumption that the custom 
'Continued to exist and it would he for 
[those alleging that a change had subse¬ 
quently taken place to prove the allega¬ 
tion. Thus the production of a later Re¬ 
cord of Rights containing entries opposed 
ito the earlier ones would no doubt be 
[some proof of such a change but there 
would then merely be a balance of evi¬ 
dence on either side and it could not be 
said that the second record destroyed or 
abrogated the earlier one. With the 
opinion of theso learned Julges I am with 
all respect in full agreement. The subse¬ 
quent Riwajiaru can never by itself des¬ 
troy the effect of the first, whilo there is 
always the difficulty in cases whore it is 
allege 1 that an old custom lias been abro¬ 
gated by a new one that, when it is held 
that the old custom has gono, it becomes 
a very difficult question whether the par¬ 
ties should not then be held bound by 
their personal law, rather than by an al¬ 
leged new custom which has arisen re¬ 
cently. It might he mentioned here that 
there was no dispute before us that 
chundawand was the original rule. It 
was again said at p. 221 of Hasscni v. 
Jahana (4) by a Division Bench as fol¬ 
lows : 

" Custom is saiil to bo in iv fluid condition i a 
the Punjab, capablo of adapting itself to th° 
varying conditions, views and opinions of tho 
community among which it prevails, but no cus¬ 
tom can bo recogni/.ed as of binding authority 
unless it is generally, if not universally, recog¬ 
nized, and this is especially truo where an old 
established custom is alleged to bo roplaced by a 
new ono. It is obvious that the attempts of tho 
agnates among tho I’hapras to abrogato tho old 
custom have been few and their success still 
loss and that sonloss owners among them are 
still going on making alienations under the old 
established rule. It cannot bo said therefore 
that the old custom has been set asido or has 
lallon into disuse: see also pp. 88-89 of Nallia 
atngh v. Ilarnam Singh (5).” 

It is true that another Division Benchat 
p. 34 of Ranjha v. Bulanda (6), said that 
a later record was quite as valuable as tho 
earherRiwajiam if not more so and they 
did not see why it should be an inflexible 
presumption that tho previous Riwajiam 
correctly recorded tho custom. With 
great rospoct I think that tho other 
authorities quoted contain the correct 
rule but in any case this decision cannot 
influence the presen t case as admittedly 

(4) 11904] 71 P. R. 19047 
(6) 11894] 31 P. R. 1894. 

(0) 11909] 14 P. R. 1909=1 I. C 095 . 

1932 L/29 & 30 


the prior documents were properly and 
correctly recorded. 

A very similar case to the present is 
Him v. Shiblu (7) in which it was held 
that the change in the statement of cus¬ 
tom merely showed that a previous cus¬ 
tom was in tho process of abandonment 
and not. that, it had been abandoned. This 
is the highest value which can he at¬ 
tached to such subsequent statements. 
It may be the case that it is not neces¬ 
sary to prove that a custom in tho Pun¬ 
jab is ancient, as has once been held 
though as to this I prefer to oft'er no 
opinion, but it is certainly necessary at 
least to establish that it is being invaria¬ 
bly or very generally followed at the 
time in dispute and has been so followed 
for some time in the past, for otherwise 
we would have to find some other name 
than custom for such a variable process. 


Nor can it now be contended in face of 


tho judgment of their Lordships of the 
Privy Council in Bc<j v. Allah Dilla (8), 
that the burden of proof should be 
on defendant 1 as I10 succeeded against 
tho general rule of custom in vogue in 
tho Punjab. Prior to that judgment, the 
rule followed (which was given in Ratti- 
gan's Digest of Customary Law and still 
finds a place there) was that if a custom 
was more generally followed in tho Pun¬ 
jab, it was called the general custom and 
the burden was placed on anyone alleg¬ 
ing a contrary custom even though the 
Riwajiam was in his favour. In effect 
this often resulted in spreading the cus¬ 
tom of the majority as it was frequently 
held that tho Riwajiam and tho in¬ 
stances proved were not sufficient to re¬ 
but the presumption arising from the 
fact that the majority of people scattered 
throughout tho Punjab followed another 
custom and it appears obvious from a 
porusal of the Punjab Rocords that the 
chundawand custom was helped to be¬ 
come loss prevalent by this means. At 
that time it was lost sight of that a 
small body of people might have as well 
established a custom whioh they wore 
entitled to follow as tho genorality and 
that it was the ossonco of custom that 
oach tribo or community, however small 
should he allowed its own peculiar ous- 
toms. This process of legislation how- 

(7) A. I. R. 1924 Lnh. 1G3=73 I. 0. 1013=6 
ijah. 52. 


(«) A. I. R. 1916 P. 0. 129=38 
I. A. 89=44 Cal. 719=45 P. 


I. 0. 354=44 
R- 1917 (P.O.). 
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ever was partially put an end to in 1917 
by their Lordships of the Privy Council 
who laid down in Beg v . Allah Ditta (8) 
that the entry in the Riwajiam in favour 
of the succession of a daughter’s son in 
preference to collaterals was a strong 
piece of evidence in support of such cus¬ 
tom which it lay uj on the plaintiffs to 
rebut even assuming that there was a 
general custom of collateral succession to 
the contrary. The Chief Court did not 
for some time give full effect to this far- 
reaching decision in favour of minorities. 
It might here be observed that in the 
case of the Riwajiam before their Lord- 
ships of the Privy Council there were no 
instances quoted as would appear from 
para. 3 of the report at p. 172 of the 
Punjab Record. By the time Labh Singh 
v. Ml. Mango (9) was decided however 
Reg v. Allah Ditta (8) was being fol¬ 
lowed. In Labh Singh v. Alt. Mango 

(9) a Division Bench held following Beg 
v. Allah Dttta (8) that it cannot be said 
to be an established rule that a statement 
in a Riwajiam opposed to general cus¬ 
tom and unsupported by instances pos¬ 
sesses little evidentiary value and that 
an entry in a Riwajiam recording a spe¬ 
cial custom is prima facie proof of that 


agree with it for the words used by 
their Lordships in 1917 were that such 
an entry was a strong piece of evidence 
even though it was against the general 
custom while in Labh Singh v. Mt. 
Mango (9) it was laid down that it could 
not. be said that such an entry was of 
little evidentiary value. Even in Bhag 
Singh v. Jai Singh (11) it appears to 
have been said that such an entry was 
an important piece of evidence. In these 
circumstances how can it he said that 
the burden of proof would be light as it 
was against general custom when their 
Lordships of the Privy Council said that 
such an entry was a strong piece of evi¬ 
dence though against the so-crllet gene¬ 
ral customs. Such a decision in reality 
would mean a return to the old state of 
affairs before their Lordships’ decision of 
1917, and to go against what was laid 
down then. 

In these circumstances it seems un¬ 
necessary to discuss the remarks in cer¬ 
tain judgments of the Chief Court that 
chundawand is a dying system and a 
barbarous rule and that it must always 
be established by the person setting it up 
as it is against general custom. It is no 
concern of mine to condemn it or to 


custom and places the onus of rebuttal praise it but merely to see whether it 


upon the party disputing the correctness 
of that entry. The same view was taken 
in Labh a Ram v. Raman (10). 

It was contendel however that the 
Judges who decided Bhag Singh v. Jai 
Singh (ll) did not go so far as had been 
done in the previous judgments which 
followed the Privy Council decision. It 
is true that in it Bep v. Allah Ditta (8) 
and Labh Singh v. Mt. Mango (9) were 
followed to the extent that it was held 

that an entry in the Riwajiam in favour 
of a so-called special custom like chunda¬ 
wand was an important piece of evidence 
in support of it and was sufficient to 
shift the onus to the party challenging 
it. Apparently however it then went 
on to lay down that the burden of proof 
would be comparatively light in view of 
the general custom in the province being 
opposed to the chundawand custom. If 
this is the correct meaning of the judg¬ 
ment, I am with all respect unabl e to 

(9) A. I. R. 1927 Lah. 241=1C0 I. C. 924=8 

(10) A^LR. 1027 Lah. 593=103 I. C. 280=9 

(11) A^L R 1929 Lah. 318=116 I. C. 903=10 
Lah.094. 


existed in 1910 as the custom amongst 
the tribes. As to its being a dying rule 
that may or may not bethe case but if it is, 
the process has been greatly helped by 
the fact that the burden of proof has in the 
past been frequently wrongly laid w hen 
the custom came before the Courts, and 
also because certain Settlement Officers 
and Ju Iges seem to have held the view 
that it was a barbarous custom. 

There has been some speculation as to 
the origin of the rule of chundawand but 
without any success. The rule is a tribal 
one in vogue in several districts; but it 
has sometimes happened that a laige 
number of sons by one w ife have been 
able to enforce the opposito pagw and rule 
against the one son of another wife. I ha 
does not militate against the custom, nor 
does it make it a family custom. It re¬ 
mains essentially a tribal custom. In 
fact family customs are not common 
amongst persons who follow tomary 
law in the Punjab, though amongst persons 
following their personal law m whole 
part, family customs against their perso¬ 
nal law are frequently pleaded. Theparties 
in this case follow custom, and what 
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meant is, as usual, their tribal custom. 
Though defendant 1, who started as a 
barrister, has now reached a position of 
some importance in India, the family re¬ 
mains noted in the customs of its tribe 
and place of origin. 

It will now be possible to proceed to a 

discussion of the instances, it being first 

postulated that the burden is heavy on 

the plaintiff to establish the pagwand 

rule in view of the entries in the Riwaj- 

iams of 18(55 and 1892 which must be 

considered strong pieces of evidence in 

favour of the chundawand rule. The 

question has never apparently arisen in 

the family of the parties before and there 

is no record or tradition that anv of the 

• 

ancestors of the deceased had families by 
different wives. It would bo futile to 
in juire into what has happened in the 
family intermarrying with the parties 
as they only form part of the tribe and 
require no special discussion. 

I shall first take tho period prior to 
1892 in Tahsil Batala as was done hy the 
trial Judge. In his judgment at p. 148 
of the paper-book, eight instances of 
chundawand succession aniongt Maho- 
meJan Rajputs, many of them being 
amongst the Bhatti subdivision, are given 
during this period. We have gone care¬ 
fully into these and all have beeen estab¬ 
lished. Two further instances of chunda¬ 
wand have also been proved in this tahsil 
during the period in this tribe. These 
are instances 9 and 10 at the top of p. 149 
of the paper book. No. 9 was wrongly' 
rejected by the trial Judge. It had noth¬ 
ing to do with instance No. 4 on the pre¬ 
ceding page. Similarly No. 10 is a good 
instance of chundawand, tho only son by 
one wife holding more than the two sons 
by the other wife to tho extent of 31 ghu- 
maons described as being additional to his 
ancestral lhalf) share (see p. 464 of the 
paper book). Thero were thus at least 
ten instances of chundawand in the period 
in question. In the same period thero 
were only' two instances of pagwand, 

Tuu tna , ge wl- ongly including Sher 
Muhammad’s instance here as well as in 
the subse juent period. The first of the 
pagwand instances was in 1878, see Ex. 
P-33 at p. 203. As already pointed out 
as being nearly universally done, the onus 
was wrongly put on the party who plea¬ 
ded the chundawand rule, as it was 
against Rattigan’s general rule. It was 
merely held that the pioved instances 


did not establish the custom and no re¬ 
ference was made to the Riwajiam. This 
wrong decision, though so acquiesced in, 
cannot be treated as a true instance, for 
at that time the chance of an appeal suc¬ 
ceeding was very slight for reasons al¬ 
ready given: cf. Mt. Darya Devi v. 
Ramzan (12). In fact that the Honorary 
Subordinate Judge states that pagwand 
was the rule generally accepted hy the 
higher authorities. This is therefore an 
instance forced on one of ihe parties hy 
the Courts and should he discounted. 
The instances in favour of chundawand 
were thus up to 1892 at least ten while 
there was only one true instance in favour 
of pagwand. 


l take next the instances among 


- -- ---•-••q 

homedan Rajputs in Tahsil Batala from 
1892 to 1911, when tho last Riwajiams 
were recoriel, Mian Husain Bakhsh 
having died in 1910. The trial Judge re¬ 
fused to accept as instance of chundawand 
cases where a childless stepmother suc¬ 
ceeded to half-shave along with two or 
more stepsons of the deceased. There 
are in the district true instances of chun¬ 
dawand as is apparent, from p. 20 of 
Kennaway’s Customary law of the district 
where it is noted that all the tribes with 
a lew exceptions stated that the sonlcss 
stepmother was allowed a share in the 
presence of her stepsons her share being 
in accordance with the chundawand rule 
where that rule was followed and equal 
to that of a son where the rule of succes¬ 
sion was pagwand. This is natural and 
in view of the Customary law of the Dis¬ 
trict thero was no necessity for tho trial 
Judge to fcry to find other explanations. 
A stepmother is generally an heir in this 
district, though with a limitel estate, 
along with her stepsons. Where thero! 
fore, a stopmother succeeds to one-half 
along with two or more stepsons this is 
an instance of chundawand, or pagwand 
as each takes one-half under either rulo 
lor this reason we have had to reject us 
inconclusive a fairly large number of in¬ 
stances of the latter kind though they 
were recorded as being in accordance with 
the chundawand. Similarly in the dis- 
tr.ct where the whole-blood excludes tho 
hoJ f -bl°° d , that is an .instance of chunda¬ 
wand succession. This is laid down at 
p. 34 of Kennaway’s Customary law, 
vhere it is added that no regard is paid 

02) [1011] 91 P.R. 1911=101.0. 330^ 
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wand and pagwand rules: see also para 26 
of Rattigan's Customary Law. 

Tlie lirst instance of chundawand <juo- 
ted for the second period in Tahsil Batala 
amongst this tribe at p. 150 of tbe paper 
book is admitted. The second instance 
is inconclusive as being the case of a step¬ 
mother and one stepson. The third in¬ 
stance was dropped. The fourth instanco 
at p. 151 is a good instanco where a stop- 
mother took half against four stepsons. 
The fifth and sixth instances are incon¬ 
clusive for the same reason as the second. 
The 7th instance is a curious one. Umar 
died in 1909. One son Sirdar, by one 
wife, succeeded to one-half while his four 
stepbrothers succeeded to the other half 
according to the mutation at p. 080. This 
mutation was contested. In the revenue 
record of 1921 however Sirdar is recorded 
as owning one-third and his two surviving 
stepbrothers two-thirds. The mutation 
which brought this about has not been 
produced. Sirdar was examined as a 
witness (pp. 58, 59). He still claimed 
that the succession was chundawand but 
stated that there was a compromise when 
partition was applied for. This was 
about 1920, after the later Riwajiams had 
been compiled. In these circumstances I 
would count this as a case in 1909 of 
chundawand succession. No. 8 was also 
wrongly rejected by the trial Judge. 
This was an instanco of the whole-blood 
succeeding to the exclusion of the half- 
blood in 1909 where long before the 
original succession had been chundawand. 
Obviously this is an instance of chun¬ 
dawand distribution being maintained. 

No. 9 at p. 152 is another good instance 
of chundawand succession, a stepmother 
taking a half-share in the presence of her 
two stepsons. Similarly, the tenth in¬ 
stance is a good instance of chundawand, 
the evidence being ample to establish it. 
There are thus at least six instances 
proved of chundawand succession among 
Mahomedan Rajputs in Batala Tahsil bet¬ 
ween 1892 and 1911. 

Instances of pagwand in the above 
period in this tahsil held proved by the 
trial Judge are given at pp. 152-151. In¬ 
stanco 2 must be rejected as it relates to 
the year 1912. Instanco 6 is, in my 
opinion,an instanccof chundawand succes¬ 
sion. A Subordinate Judge held that the 
plaintiff had failed to prove the rule of 
pagwand (though the burden was the 
other way): p. 241. The District Jndge 


lemandel the suit for retrial and the 
parties then compromised it, the plaintiff 
getting eight out of the sixteen bighas 
extra which he claimed under tlie chunda¬ 
wand rule. This instance makes the 
chundawand instanco up to seven in this 
period. 

Instance 7 is a curious one. Tlie land 
was mutated according to the chundawand 
(p. 561), all the three sons admitting 
before tlie Revenue Officer that this was 
correct, though it must be noted that one 
was a minor. Apparently however tliero 
was a suit later, and copy of tlie compro¬ 
mise in tlie suit has been put in, to the 
effect that tlie distribution should be 
pagwand : p. 244. The final result was 
thus pagwand in spite of the earlier admis¬ 
sion of chundawand. I think that this 
instance should not count either way. 

Instances 3 and 4 are instances of pag¬ 
wand in cases of one son against five 
sons, one son versus four, sons, and one 
son versus throe sons. Instance 5 was 
disputed before the Revenue Officer, the 
chief lambardar asserting the chundawand 
rule : p. 236. Pagwand was however 
held to he the rule by the Naib Tahsildar 
who stated that chundawand was the rule 
in 1865, but that tliero was no mention 
of this in the papers for 1892. These 
last words were a misstatement as already 
shown. The matter was not taken fur¬ 
ther perhaps owing to the tendency 
already alluded to. or perhaps because it 
was a case of two sons versus three sons 
and the difference was thus not great. It 
can be countol as a pagwand instance. 

Instance 8 is a case of pagwand where 
there were two sons by one wife and 
three by the other and all the land was 
under mortgage while instance 9 is a good 
instance. Between 1892 and 1911 there¬ 
fore there were at the most six proved 
instances of pagwand in Batala Tahsil in 
this tribe as against seven proved in¬ 
stances of chundawand. Taking into ac¬ 
count the Riwajiams of 1865 and 1892, 
and the fact that the proved chundawand 
instances up to 1911 are 17 and the proved 
pagwand ones only seven. I have no 
hesitation in holding on this inatoria 
that parties followed in 1910 their tribal 

custom of chundawand. .. 

I have already shown that little, it an>, 
weight can be attached to the Riwajiams 
of 1912 and instances after the succession 
opened out. The following chundawand 
instances in Batala Tahsil after 1911 
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have been clearly proved, namely Nos. 1, 
2, 3, 5 and 8, given at pp. 154 and 155 of 
the paper book No. 4 (see p. 756) is also 
another instance of chuudawand, so that 
there were six provod after 1911. 

The trial Judge found six pagwand in¬ 
stances proved in the tribe in Batala 
Tahsil during this period. Instances 3 
and 6 must bo rejected because in the first 
case there is no proof that the parties 
were Rajputs (p. 398), and in the second 
tho parties were not Rajputs but Gul- 
shahi A wans (p. 392). 

Instance 5 must also bo rejected : see 
p. 338. The deceased left live sons by 
one wife and one by another. Thero was 
a dispute which was settled by the village 
elders as follosvs : The live sons by one 
wife got live shares. The one son and his 
mother got two shares, while the mother 
of tho deceased also got a share. The 
share of tho mother of tho one son would 
go on her death to her own son, so that 
he in reality got an extra sharo. Usually, 
of course, the mother of tho deceased 
would get nothing. All that this instanco 
shows is tho heavy pressure which a largo 
number of sons by one wife can bring to 
bear on one son by another wifo in order 
to break down the chundawand rule of 
succession. There are thus only three 
proved instances of pagwand succession 
after 1910 in the tahsil as against 
six chundawand instances. If tho three 
periods are added together there aro 23 
chundawand instances against ten pag. 
wand instances. 


. Ahmad Nawaz Lahore 229 

is the old idea that the general custom so 
called is the proper rule. 

Case Xo. 7 has been discussed already. 

Many instances of chundawand among 
Mahomedan Rajputs in Tahsils Pathankot 
and Shakargarh, where the Riwajiams 
were similar to Tahsil Batala, have also 
been proved. These three tahsils are in 
the same Revenuo District and adjoin each 
other. Theso instances therefore are not 
without value. I do not propose to detail 
them though we were taken through all 
of them by the learned counsel for the 
appellant-. There were in Tahsil Pathan¬ 
kot 25 chundawand instances among 
Mahomedan Rajputs proved by docu¬ 
mentary evidence and ten in Tahsil Sha- 
kargarh. There woro even two in Tahsil 
Gurdaspur where the Riwajiam was in 
favour of tho pagwand custom. Further, 
there are about fifteen instances in theso 
tahsils and also seven instances in Batala 
Tahsil, not includod in tho instances 
already given for that tahsil, which aro 
established by oral testimony. 

On tho record therefore there is no 
doubt that the custom of chundawand 
succession has been proved to prevail 
amongst Mahomaden Rajputs of tho Batala 
Tahsil in spite of an attempt to substitute 
the rule of pagwand succession, and I 
would so hold. 

I would accordingly accept tho appeal 
and dismiss the suit with costs through¬ 
out to defendant 1. 

Hilton, J. —I agreo. 

K.N./r.k. Appeal allowed. 


The trial Judge has referred to certain 
decided cases : see p. 157, iu disputes of 
this naturo amongst other tribes and 
castes. Obviously thoy aro of no value. 
His caso No. 3 Ida v. Rahim Bakhsh (13), 
he cites as a caso of Mahomedan Rajputs 
of Gurdaspur Tahsil. This is not correct. 
It was a case of Mussulman Jats and is of 
no use in this inquiry. His sixth instanco 
was amongst Salaria Rajputs of Shakar- 
garh Tahsil. It was decided by tho Dis¬ 
tinct Judge in 1916 (p. 353). He held 
that it had not been proved that the 
chundawand custom had been invariably 
followed and that therefore it was not 
legal custom. Moro than that could have 
been said as to the pagwand rule, whioh 
is also a customary rule, excluding tho 
daughters who sharo with the sons ac- 
cordmg to Mahomedan law. Hero again 

(18) [1911] 58 P. R. 1911=12 I. C. 857^ 
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Bhide and Tapp, JJ. 

Abdul Ah ad Khan and others— Defen¬ 
dants— Appellants. 

v. 

Ahmad Nawaz Khan and others — 
Plaintiffs—Respondents. 

First Appeal No. 1900 of 1925, Decided 
on 24th February 1931, against decreo of 
Sonior Sub-Judge, Multan, D/- 20th Juno 
1925. 

Mahomedan Law—Gift — Gift in marz-ul- 
maul—Proof of invalidity—Necessary condi- 
tions stated. 

Tho following conditions lmvo to be satisfied 
boforc a gift can bo declared to bo iuvalid owing 
to its having been made iu mar/.-ul-maut : 

(1) that tho donor was suffering at tho time of 
tho disposition front a disease which was tho im¬ 
mediate causo of his death ; (2) that tho disease 
was such as to ongendor iu him tho apprehension 
of death ; (3) that the illness incapacitated him 
from Iko pursuit of his ordinary avocations and 
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prevented him from saying his prayers while 
standing: A. I. R. 1929 Lah. 721; 31 Cal. 319and 
13 Bom. 2G4, Foil. IP 230 C 1, 2] 

M. C. Mahajan and D.It. Mahajan — 
for Appellants. 


Ghulam Mohyuddin and Molisin Shah 
for Respondents. 

Bhide, J. The pedigree table of the 
parties concerned in this case is as fol- 
lows : 


Mohammad Bairam Khau 


hulam Muhammad 
Khan 


Karim 
Nawaz 
Khan, 
plff. 4. 


Mazhar Md. Nawaz 


Nawaz 
Khan, 
plff. 3. 


Khan, 
plff. 2. 


Muhammad Khan 
(dead) 


• i 

Damn Bibi Abdullah Khadija Bibi 

(wife) 


I I I 

Ahmad Ghulam Rab 
Nawaz Zubeda Nawaz 
Khan, Bibi, Khan= 
plff. 1. plff. C. Ghulam 

Sad in a Bibi 
(widow), plff.5. 

I 

Ghulam Maryam Bibi (daughter) 


Ghulam Ghulam Abdul Ahad 
Aishnn Hamida Khan, 
Bibi, deft. 2. Bibi, deft. 3. deft. 1. 


iii i 

Ghulam Zenab Ghulam Aisha Abdul Karim Abdul Rahim 
Bibi, plff. 10. Bibi, plff. 9. Khan, plff. 8. Khan, plff. 7. 


The plaintiff sued for possession of a 
share in certain lands and houses as the 
heirs of Mt. Daran Bihi. Defendants on 
the oilier hand claimed to be in pos¬ 
session on the strength of a registered 
deed of gift executed by Mt. Daran Bibi 
in favour of her daughter Mt. Ghulam 
Maryam Bibi on 30th October 1010. Tho 
learned Senior Subordinate Ju Ige has de¬ 
creed the suit in plaintiffs’ favour on the 
finding that the gift in question was in¬ 
valid un ler the Mahomedan law, having 
been execute 1 by Mt. Daran Bibi in favour 
of one heir to the exclusion of others, in 
her last illness (marz ul-maut). The defen¬ 
dants have appealed from this decision. 

The sole point debated before us in this 
appeal was whether the gift in question 
was executed by Mt. Daran Bibi in her 
“death illness” (marz-ul-maut) as under¬ 
stood in Mahomedan law. Tho principles 
of law on the point are well settle 1 and 
were recently considerel in a Division 
Bench judgment of this Court reported as 
A. 1. H. 1929 Lah 721, in which a num¬ 
ber of previous authorities are quoted. 

The following conditions have to be 
satisfied before a gift can he declared to 
he invalid owing to its having been made 
in marz-ul-maut, cf . Fatima v. Ahmad 
Bakhshi 1) and ltashid Karavi Ali v. Slier 
Banoo (2) : 

(1) that the donor was suffering at the 
time of the dispositi on from a disease 

(1) [19041 31 Cal. 319. 

(2) L1889] 13 Bom. 204=7 Bom. L. B. 252. 


which was the immediate cause of his 
death; (2) that the disease was such as to 
engender in him the apprehension of 
death; (3) that the illness incapacitated 
him from the pursuit of his ordinary avo¬ 
cations and prevented him from saying his 
prayers while standing. 


The onus lay on tho plaintiffs to prove 
beyond doubt that these conditions were 
fulfilled in the present case, but tho evi¬ 
dence produced seems to my mind wholly 
inadequate. The plaintiffs have relied 
chiefly on tho evidence of a hakim, two 
women of tho menial class, and one of the 
attesting witnesses to the deed of gift. Tho 
hakim (P. W. 1) says that tho deceased 
was suffering from diarrhoea and that he 
treated her for about eight or ton days 
from about the first or second day of Mo- 
harram. The menial women (P. Ws. 2 and 


I) on the other hand state that tho decod¬ 
ed was taken ill on the Bakrid, that is, 
ibout three weeks earlier. Mt. Ghulam 
3ibi (P. W. 2) tries to make out that Mt. 
Daran Bihi was 'unconscious” at the time 
>f the execution of the deed. This is 
dearly belied by the other evidenco and 
die execution of the deed was not oven 
dial longed before us. Abdul Majid ( P- ” • ‘' 

me of the attesting witnesses to the deed 
dated that the deceased was ill for 2V or 
25 days hut he never saw her personally 
luring the illness. He is no doubt a io- 
ation of the parties but lie seems to be 
noro closely related to the plaintiffs. The 
earned counsel for the plaintiffs urged 
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that the vagueness of the evidence was due 
to the fact that the evidence was given 
many years after the gift, but the plaintiffs 
were themselves responsible for the delay 
in instituting the suit and cannot plead 
this as an excuse. 

The learned Senior Subordinate Judge 
has relied chiefly on the evidence of Miss 
Shaw, a doctor who was brought to exa¬ 
mine the deceased at the time of the exe¬ 
cution of the deel and certified that she 
was in a fit condition to execute the docu¬ 
ment. But the evidence of this witness 
seems to me to go really against the plain¬ 
tiffs. She stated that the deceased was 
suffering from some illness but it was ap¬ 
parently not serious as she could not 
even say definitely whether it was diar¬ 
rhoea or some other illness. She deposes 
further that she did not think that the 
deceased was likely to die and she certified 
that she was in her right senses and was 
capable of making her will : vide certifi¬ 
cate D/X. 

Thcdeceased was no doubt old (about 70) 
and died some eight or nine days later, but 
it seems clear from the evidence of this 
witness, that at the time of her visit, the 
deceased was not suffering from any ill¬ 
ness likely to cause any reasonable appre¬ 
hension of death. The learned Senior 
Subordinate Judge has remarked that the 
use of the word “will” by this witness 
suggests that death was apprehended. But 
this witness lias probably misunderstood 
the vernacular expression used. The cer¬ 
tificate was given on the very day on 
which the deed was executed and there is 
no good reason to think that at first the 
intention was to execute a will and sub¬ 
sequently that intention was changed and 
a deed of gift was executed. 

It appears from the contents of the 
deel of gift that the deceased’s husband 
Abdullah Khan had not been on good 
terms with her for many years and had 
deserted her. She was living in her 
parents house and it was only natural for 
her to gift her property in favour of her 
daughter who had rendered services to 
her. It is significant Jthat Abdullah Khan, 
who was one of the lieirs of the deceased, 
although ho was not on good terms with 
the decease! did not care to challenge the 
gift. The plaintiffs also instituted the 
present suit some eight years after the 
gift and no satisfactory explanation of this 
delay has been given. 

The learned counsel for the plaintiffs 


referred to the rulings of the Punjab Chief 
Court referred to in the judgment of the 
learned Subordinate Judge and certain 
other authorities but I do not think 
it will serve any \iseful purpose to discuss 
the facts of those cases. Each case has to 
be decided on its own facts. After care¬ 
fully considering the evidence on the re¬ 
cord it seems to me that the plaintiffs have 
failed to establish that the necessary con¬ 
ditions as regards “maiz-ul-maul” stated 
already were fulfill© 1 in the present case. 

I would therefore accept this appeal and 
dismiss the plaintiffs’ suit with costs 
throughout. 

Tapp, J.— I concur. 

H.M./R.K. AVPeal allowed, 
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Shadi Lal, C. J. and Monroe, J. 

Mt. Durga Devi —Defendant — Appel¬ 
lant. 

v. 

Nand Lal and others — Defendants — 
Respondents. 

First Appeal No. 1544 of 1928, Decided 
on 22nd December 1931, from decree of 
Senior Sub-Judge, Amritsar, D/- 27th 
April 1928. 

Civil P.C (1908), O. 34, R. 5—If payment 
is not made in Court on or before dote fixed 
in preliminary decree Court can pass final 
decree—O 21, R. 2 cannot be invoked. 

Where the preliminary decree cxpresslv directs 
the defendant to make payment into Court on or 
beforo a particular date the Court shall pass a 
final decree for sale if payment inlo Court is not 
inado on or before that date. The defeudaut 
cannot tuvokc tho aid of R. 2, O. 21, which is 
confined iti its operation to execution proceedings 
only as proceedings to g**t a decree absolute are 
not those by way of execution : A- I. li, 1922 
All. 888 and 12 P. R. I9l8. Poll. V 232 C 1} 

Faqir Chand and Chandra Gupta —for 
Appellant. 

M L. Puri and Dal Kishcn Mehra — 
for Respondents 

Shadi Lal, C. J.— On 19th July 1927 
the Subordinate Judge made a preliminary 
decree under 0. 34, R. 4, Civil P. C., by 
which the mortgagor was directed to pay 
into Court Rs. 11,136 with interest speci¬ 
fied therein on or before, 19th January 
1928. This direction was not complied 
with by the mortgagor, with the result 
that, on 27th April 1928, the Court 
passed a final decree for sale. 

The final decree is impeached on two 
grounds. In the first place, it is urged 
that, as the mortgagor had preferred an 
appeal from the preliminary decree to the 
High Court which appeal was dismissed 
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in limine on (ith January 1928, the perioJ 
of six months should be counted from 
that date, and not from the date of the 
preliminary decree passed by the trial 
Court. It is to be observed that the de¬ 
cision of the High Court dismissing the 
appeal in limine was not embodied in a 
decree, nor did it grant any extension of 
time for the payment of the money. It 
is however unnecessary to discuss the 
question whether the date of the prelimi¬ 
nary decree or the date of the judgment 
of the High Court should be regarded as 
the terminus a quo, because the language 
of the former makes it clear that no 
period was expressly fixed for the purpose 
of payment, but tint a definite date, 
namely, 19th January 1928, was specified 
on or before which the mones’ was to be 


'• 113 nAJ 1932 

has been held by a Division Bench of the 
Chief Court of the Punjab in Banarsi Das 
v. Nathu Mai (2), that where the monev 
]s not paid in the manner directel by the 
preliminary decree, the Court is bound to 
pass a final decree for sale, and can recog¬ 
nize no settlement except bv pavment in¬ 
to Court. 

The language of the preliminary decree 
made in this case, as well as the general 
law enacted by 0. 34, R. 5, Civil I». C.. 
supports the decision of the trial Judge,' 
and there is no ground for dissenting from 
his conclusion. 

The appeal is accordingly dismissed 
with costs. 

. Ili.K . A p pc a! di $ m i s sed. 

(2) [1913J 12 P.E. 1913=10 I C.9S7. 


pail. It is admitted tint no payment 
was male into Court by the aforesaid 
date. 

The second ground of attack proceeds 
upon the allegation that, on 15th January 
1928, Mt. Durga Devi, the wife of the 
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Tek Chand and Agha Haidar, JJ. 
Mt. Lachhmi —Plaintiff—Appollant. 

v. 

Hans Iiaj and another —Defendants— 
Respondents. 


mortgagor Atma Ram, who had trans¬ 
ferred the mortgaged property to her, had 
paid Rs. 11,136-0-0 to the decree-holders. 
It is argued that, in view of this payment 
which is alleged by one party to have 
been made out of Court but denied by the 
other, the trial Judge should not have 
passed the final decree. Now, it has been 
repeatedly held that the proceedings to 
get a decree .absolute for sale are not pro¬ 
ceedings by way of execution of the preli¬ 
minary decree but are proceedings in the 
suit to obtain a final decree for sale which 
would he the only decree capable of exe¬ 
cution: vide inter alia, Sital Singh v. Baij 
Nath Prasad (l). There can therefore 
be no doubt that 0. 21, R. 2, Civil P. C., 
which provides for certifying payment 
made out of Court and is confined in its 
operation to execution proceedings, cannot 
bo invoked by the appellant. Nor can 
she ask the Court to recognize the alleged 
payment as an adjustment, compromise or 
satisfaction under O. 23, R. 3, Civil P. C. 
|It must be remembered that the prelimi¬ 
nary decree expressly directs the defen¬ 
dant to make payment "into Court,” and 
O. 34, R. 5, Civil P. C., provides that, if 
payment lias not been made 1 into Court” 
of all the amounts duo from the defen¬ 
dant under tho preliminary decree, the 
Court shall pass a final decree for sale. It 

(1) A.I.R. 1922 Alir883=75~LC. 485=4fAU. 

GG8. 


Second Appeal No. 2248 of 1930, Deci¬ 
ded on 2nd Novembor 1931, from decree 
of Dist. Judge, Ferozepore, D/- 15th No¬ 
vember 1930. 

(a) Civil P. C. (1908), S. 11—Where parties- 
are not same, decision in previous guardian* 
ship proceedings is not res judicata. 

The decision as to the character of the plaintiff 
in the previous guardianship proceedings cannot 
bo regarded as res judicata in a subsequent suit 
for maintenance when the defendants were no 
parties to those proceedings. (.P 234 C 2] 

(b) Hindu Law — Maintenance—Questions 
of character must be decided on clear and 
cogent evidence and not on stray observations 
made by Judges. 

Questions relating to character of parties must 
be very carefully decided on clear and cogeut evi¬ 
dence and any stray observations made ns to 
character in a judgment without recording any 
clear finding as to the bad character of a party 
cannot bo given any weight whatsoever in a 
Court of Justice. After all the reputation aud 
character of a person are his most valuable assets 
and unless there is strong and conclusive evidence 
in support of the imputation a Court ought not 
to make any observations which might bo calcu¬ 
lated to cast any slur upon that person’s charac¬ 
ter. Besides there must be a clear aud distinct 
finding in a judgment beforo it can he relied upon 
as a decision in support of tho allegation that a 
person bears bad character. IP 234 C 1, 2] 

(c) Hindu Law — Maintenance — Widow, 
Right of—Husband marrying second wife— 
After her death first wife again living in peace 
with husband-She is, after husband's death, 
entitled to maintenance and residence. 

Where it is clear from tho evidence that what¬ 
ever may have been the extent of ill-feeling bet¬ 
ween tho husband and wife for a number of years 
after the second marriage of the plaintiff’s bus- 
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baud., they bad baeu living together iu peace aud 
tranquility as husband an'l wife after the death 
of secDiid wife up to the time of the death of the 
plaiotill’s husband, it is a settled principle of 
Hindu law that a widow under these circum¬ 
stances is entitled to maintenance aud residence. 

IP 2 /.5 C 1] 

Skam'iir Chand, Qabul Chand and 
Mohammad Amin —for Appellant. 

J. G. Sethi —for Respondents. 

Agha Haidar, J. —These are two con¬ 
nected appeals arising out of two separate 
suits. The parties to the two suits are 
the same. The first suit was brought by 
Mt. Lachhmi against the defendants in 
which she claime 1 a declaration of her 
right of resilience in her deceased hus¬ 
band’s house. In the second suit Mt. 
Lachhmi claimed right of maintenance 
against the property left by her deceased 
husnand. In this suit the plaintiff asks 
for a sum of Rs. 450 as the arrears of 
maintenance from 20th October 1920 up 
to the date of the institution of the suit 
at the rate of Rs. 15 per mensem. The 
date 20th October 1926, is the date on 
which I or husband died. 


A short history of tho case may be 
briefly stated here. One Milkhi Ram 
married vhe plaintiff, Mt. Lachhmi, some¬ 
where about tho year 1891-92 but had no 
children by her. Some years after this 
marriage Milkhi Ram married another 
lady, Mt. Shib Devi. Bv this marriage 
Milkhi Ram had four children : Mt. Daro- 
padi and Mt. Ram Piari (daughters), and 
the present defendants Hans Raj and 
Banarsi Dass (sons). Mt. Shib Devi died 
in the lifetime of Milkhi Ram. After 
fclro second marriage of Milkhi Ram, dis¬ 
putes and differences seem to have arisen 
between Milkhi Ram and the plaintiff 
which culminated in an application for 
maintenance under tho provisions of 
S. 488, Criminal P. C., filed by Mt. 
Lachhmi in the Court of Mr. Amir Chand, 
Magistrate. The husband who was ex¬ 
amined in that case, stated that Mt. 
Lachhmi was disobedient and wayward, 
a though he could not say whothor hor 
character was good or bad. Ho also stated 
that she often absented herself from his 
house without his permission. The Magis¬ 
trate in his order observed that her 
character was not bad but that she had 
lefused to live with her husband and that 
she was a bad-tempered woman whom tho 

husband also was not treating properly. 
Ho however fixed a sum of Rs. 5 per 
menasmas maintenance allowance pay 


able by the husband to the plaintiff. On 
4th December 1906 tho plaintiff made an 
application to the Magistrate complaining, 
that the husband had not paid the arrears 
of maintenance to her regularly. It is 
said tint she made a statement in the 
course of these proceedings in which she 
expressol her willingness to waive her 
right as regards future maintenance, pro¬ 
vide 1 the husband allowed her to live her 
own lifo and did not interfere with her 
movements. There is an order dated 7lh 
January 1907 passed hv the Magistrate.. 
Mr. Dina Nath, in which her claim to tho 
arrears of maintenance forasumof Rs. 20 
was allowed but as regards the future 
the order of maintenance was cancelled. 
Milkhi Ram as already stated died on 20th 
October 1926. 

On 22nd December 1926 an application 
was put in by one Nanak Chand, the hus¬ 
band of Mt. Diropadi, daughter of Milkhi 
Ram, asking the Court to appoint him. 
guardian of the person an l property of 
tho two minor sons of Milkhi Ram, namely, 
Hans Raj and Banarsi Dass. A number 
of persons wero impleaded as opposite 
parties to t his application and one of them 
wasMt. Lachiimi who was described as 
the “divorced wife” of Milkhi Ram. In 
these proceedings charges of bad character 
were brought, more or less reoklessly. 
against Mt. Lachhmi, but the learned 
Senior Subordinate Judge did not record 
any definite finding as to bad character 
and all that he said was that Mt. Lachhmi 
had been suspected of had character and 
adultery by hor late husband. As a re¬ 
sult of these proceedings, Nanak Chand 
was appointed guardian of the person and 
property of tho minors. 

On 10th December 1928 tho plaintiff 
brought the prosent suit for a declaration 
that sho is entitled to roside in the house 
loft by Milkhi Ram, and on 11th April 
1929 the suit for maintenance was in¬ 
stituted. \arious points were raised by 
the defendants. One of the pleas was- 
that Mt. Lachhmi was a woman of bad 
character who had actually left hor hus¬ 
band during his lifetime and lud lived 
apart from him right up to his death and 
that therefore she had forfeited all rights 
to maintenance and residenoo. It was 
also pleaded that the decision of the 
learned Senior Subordinate Judge dated 
22nd Maroh 1928 in tho guaiolianshijv 
case operated as ros judicata. A point 
had been urged by the plaintiff in th* 
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trial Court that even assuming that she 
had been living away from her husband 
for some time, she had been reconciled to 
him for several years before his death and 
has in fact been living with him in peace 
and amity up to the time of his death 
and that in this view, at any rate, she 
was entitled under Hindu law to main¬ 
tenance and residence. The trial Judge 
held that the charge of bad character had 
not been proved and that in any event 
the plaintiff and her husband had been 
reconciled with each other several years 
before the latter's death with the result 
that thereafter they lived in a state of 
normal domesticity. He accordingly de¬ 
creed the suit for residence. In the suit 
for maintenance he granted the plaintiff a 
decree for Rs. 300 calculating the amount 
of maintenance at Rs. 10 per mensem. 
He further held that she would be enti¬ 
tled to claim future maintenance at this 
rate from the date of the suit. The de¬ 
fendants went up in appeal and the learn¬ 
ed Judge of tlie lower appellate Court 
held that the point as regards the plain¬ 
tiff’s character was res ju licata, having 
regard to the decision of the Senior Sub¬ 
ordinate Judge in the guardianship case 
dated 22nd March 1928. Ho also held 
that there was overwhelming evidence on 
the record that Mt. Lachhmi was not of 
good character and that on account of 
this she wis not allowed by Milkhi Ram 
to live with him and that by mutual 
agreement Mt. Lachhmi had become free 
and that as Milkhi Ram, deceased, did not 
agree to keep her in his own house as his 
wife they had decided to live apart. He 
accordingly allowed the appeal and dis¬ 
missed both the suits. 

Mt. Lachhmi has come un in appeal to 
this Court. It is urged on her behalf 
that it does not appear from the record 
that Mt. Lachhmi had male any state¬ 
ment before Lala Dina Nath who passed 
the order dated 7th January 1907. The 
attention of this Court was also invited 
to the record of the guardianship proceed¬ 
ings. There cannot lie any manner of 
doubt that the learned Senior Subordinate 
Judge, as a matter of fact, did not record 
any clear finding as regards Mt. Lachh¬ 
mi s bad character. There is a sen¬ 
tence in the judgment in which the 
learned Senior Subordinate Judge ob- 
jserved that Mt. Lachhmi was suspecte 1 of 
being a woman of bad character. But 
questions relating to the character of 


parties must be very carefully decided on 
clear and cogent evidence, and any stray 
observations like the one embodied in the 
judgment of the Senior Subordinate Judge 
cannot be given any weight whatsoever in 
a‘Court of justice. After all the reputa¬ 
tion and character of a person are his 
most valuable assets, and unless there is 
strong and conclusive evidence in support 
of the imputation, a Court ought not to 
make any observations which might be 
calculated to cast any slur upon thati 
person's character. Again there must be 
a clear and distinct finding in a judgment 
before it can he relied upon as a decision! 
in support of the allegation that a porson 
bears bad character. I would therefore! 
completely ignore this sentence and hold] 
that on a proper reading of the judgment 
da*ed 22nd March 1928, there is no find¬ 
ing at all that Mt. Lachhmi was a woman 
of bad character. This being so the plea 
of res judicata raised on behalf of the de¬ 
fendants loses all its force Furthermore,! 
as a matter of law, there cannot be any 
doubt that the decision of the Senior Sub¬ 
ordinate Judge in the guardianship pro¬ 
ceedings cannot bo res judicata because 
for one thing the defendants-respondents] 
were not parties to the previous litigation 
and therefore they cannot claim the be¬ 
nefit of the plea of res judicata. The plea 
of res judicata therefore completely fails. 

The judgmert of the District Judge is 
further vitiated by the fact that he does 
not say anything at all about the clear 
and specific finding of the trial Court 
wherein the Senior Subordinate Judge 
held that for some years prior to his 
death, Milkhi Ram had been living with 
his wife and the two seem to have been 
reconciled. In order to obviate the neces¬ 
sity of a remand wo allowed the learned 
counsel for the parties to read the evi¬ 
dence on this point and they have done 
so. On a careful consideration of the 
evidence there cannot be any doubt that 
although Mt. Lachhmi might have been 
living away from her marital home for 
some vears, soon after the death of Mt. 
Sliib Devi there was a reconciliation bet¬ 
ween the husband and wife and Mt. 
Lachhmi continued to live with her hus¬ 
band up to the time of his death ,n the 
year 1926. Furthermore there u■ jpo- - 
tive evidence on the recor • w 1 
Court cannot see any reason to dis¬ 
believe, that Mt. Lachhmi took part in the 
marriage ceremonies of her stepdau 0 hter 
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Ram Piari along with her husband and 
this could only have been possible if the 
husband and wife had been living under 
■normal domestic conditions and there 
was no estrangement between them. 
Again, we have the evidence that in his 
last days when Milkhi Ram was seri¬ 
ously ill, Mfc. Lachhmi was at-tending upon 
him and that in fact she sold some of her 
jewellery in order to perform his last 
funeral rites. Having regard to all this 
evidence it is clear that whatever may 
have been the extent of ill-feeling bet¬ 
ween the husband and wife for a number 
of years after the second marriage of 
Milkhi Ram, they had been living together 
in peace and tranquility as husband and 
wife after the death of Mt. Shib Devi 
up to the time of Milkhi Ram's death. 
This being so it is a settled principle of 
Hindu law that a widow under these 
circumstances is entitled to maintenance 
and residence. 

I would take up the question of resi¬ 
dence first. There is a plan of the fam¬ 
ily house (Ex. P. 1) on the record and 
our attention has been invited by the 
learned counsel for the parties to the 
various apartments and the extent of ac¬ 
commodation in the house. After a care¬ 
ful consideration of that plan the order 
of the Court is that Mt. Lachhmi is en¬ 
titled to reside in the portions of the 
house marked A andB, and that she shall 
have the right of egress and ingress from 
the lane into the house through the open¬ 
ing marked C. Furthermore, in order that 
there may be no disputes and bickerings 
between the parties in future, the defen- 
dants-respondents shall block up the op¬ 
ening at the point D. The rest of the 
house shall remain in the possession of 
the defendants. A copy of the plan Ex. 
P-1 shall form part of the decree. 

A9 regards the right of maintenance, 
the income of the property left by Milkhi 
Ram is not very large. Under all the 
circumstances, and having regard to the 
position of the parties, it is ordered that 
the plaintiff is entitled to maintenance at 
the rate of Rs. 8 per mensem. She shall 
receive the arrears of the maintenance 
date of the death of her husband 
(20th October 1926) up to the date of the 
present suit which, calculated at the rate 
of Rs 8 per mensem, comes to a sum of 
Ks. 237. This sum the plaintiff shall be 
entitled to recover from the estate loft by 
her deceased husband Milkhi Ram. She 


would also be entitled to future mainten¬ 
ance at this rate from the date of the in¬ 
stitution of the present suit, that is to 
say, 11th April 1929, onwards. 

The result therefore is that both the 
appeals are accepted in the terms already 
mentioned; parties to bear their own costs 
throughout. 

Tek Chanel, J. —I agree. 

K.N. /l<. K. A p pea Is alio wed . 
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Shadi Lal, C. J. and Monuof, J. 

Bodh Raj and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Imam Din and another —Defendants— 
Respondents. 

Second Appeal No. 917 of 1928, Deci¬ 
ded on 21st- December 1931, against order 
of Add 1. District Judge, Hoshiarpur, D/- 
4th January 1928. 

Civil P. C. (1908), S. 148—High Court re¬ 
manding case and asking plaintiff to pay 
deficient court-fee within 10 days—Sub-Judge 
ordering plaintiff to appear on certain day 
and on that day asking him to pay deficient 
court-fee within 10 days — Order duly com¬ 
plied with—Subsequently plaint rejected on 
ground that court-fee paid was out of time 
as ordered by High Court—Court could ex¬ 
tend time under S. 148, and rejection of 
plaint was therefore wrong. 

On 11th January 19*20, tho High Court re¬ 
manded a case with the direction that tho plain¬ 
tiffs should xnako good tho deficiency of the 
court-fcc within ten days of tho case reaching 
tho trial Court.'* Tho Sub-Judge, who heard the 
case in the beginning ordered tho plaintiffs to 
appear on 15th February 1920, and oi. that dato 
asked them to deposit the requisite court-feo 
within 10 days from that date. This order was 
duly complied with, and tho conrt-fce was paid 
on 23rd February, Thereafter the case was 
tried on tho merits and both the parties con¬ 
cluded their ovidence, aud llth November 1927, 
was fixed for bearing arguments, tho Sub-Judge, 
who had made the order on 15th Fobiuury 1926, 
was subsequently transferred and bis successor, 
instead of deciding the case on the morits rejec¬ 
ted tho plaint on llth November 1927. 

Held : that the rejection of the plaint in the 
circumstances mentioned above was wholly 
wrong. Courts and the rules of procedure regu¬ 
lating their conduct were iutonded for tbo broad 
purpose of facilitating justice and not for im¬ 
peding it. Thero was no valid reason for im¬ 
peaching the order of 15th February 1926, which 
was complied with by the plaintiffs. If thero 
was any technical defect, it could be rectified by 
tho Court under S. 148 of tho Codo which em¬ 
powered tho Court to onlargo tho poriod ovon 
though tho peiiod originally fixed might havo 
expired. This was certainly a fit case for the 
oxerciso of tho discretion conferred by that sec¬ 
tion. Therefore tho deficiency in tho court-fee 
must bo deemed as duly made up ; A. /. it. 19*27 
Oudh 507, liej. 236 0 1] 
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3/. C. Mahajan —for Appellants. 

Mohsin Shah —for Respondents. 

Shadi Lai, C. J. — In this case the 
trial Judge has, after receiving the full 
court-fee from the plaintiffs and recording 
all the evidence adduced by the parties, 
got rid of the case by rejecting the plaint 
on the ground that the deficiencv in the 
court-fee was maile up after the expiry of 
the period prescribed for the purpose. It 
appears that on 11th January 1926, the 
High Court had remanded the case with 
the direction that the plaintiffs should 
make good the deficiency “within 10 days 
of the case reaching the trial Court.” 
Now, this order should he construed in a 
reasonable manner, and it cannot be seri¬ 
ously suggested that the learned Judge, 
who made the order, intended that the 
period of 10 days should commence from 
the date on which the record reaches 
tho ministerial officer of the Subordinate 
Judge. It was for this reason that tho 
Subordinate Judge who heard the case 
in the beginning, passed an order on 13th 
February 1926, directing the plaintiffs to 
appear on loth February 192G ; and 
on the latter date asked them to de¬ 
posit 1 the requisite court-fee within 10 
days from that date. This order was 
duly complied with, and tho court-fee 
was paid on 23rd February. There¬ 
after, tho case was tried on the merits 
and both the parties concluded^ their 
evidence, and lltli November 192/, was 
fixed for hearing arguments. It ap¬ 
pears that the Subordinate Judge, who 
had made the order on loth February 
1926, was subsequently transferred ; and 
his successor, instead of deciding tho case 
on the merits, rejected the plaint on lltli 
November 1927. 

The rejection of the plaint in the cir¬ 
cumstances mentioned above was wholly 
wrong. As pointed out in Kamakhya 
Dot Ram v. Shy a in Lai (l) : 

“ Courts and tbc rules of procedure regulating 
tbeir conduct are iutendc-d for the broad purpose 
of facilitating justice and not for impeding it.” 

There is no valid reason for impeach¬ 
ing the order of 15th February 1926, 
which, as pointed out above, was com¬ 
plied with by the plaintiffs. If there 
was any technical defect, it can he recti¬ 
fied by this Court under S. 148, Civil 
P. C.,Which empowers the Court to en¬ 
large the period even though the period 
originallv fix ed m ay have expired. I his 

(1) A. I. rW 027 Ondh 507=104 I. C. 527. 
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is certainly a fit case for the exercise of 
ths discretion conferred by that section. 
We accordingly hold that the defici¬ 
ency in the court-fee has been duly made 
up, and accepting the appeal remit the 
case to the trial Judge for decision on the 
merits. Tho court-fees on the memo¬ 
randa of appeal to this Court and to the 
lower appellate Court shall be refunded, 
and other costs shall be costs in the cause. 

B.V./r.K. Case remanded. 
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Addison and Hilton, JJ. 

Amar Singli and another —Plaintiffs— 
Appellants. 


v. 


Ram Singh —Defendant — Respondent. 

First Appeal No 1558 of 1928, Decided 
on 26th November 1931, from decree of 
Senior Sub-Judge, Iloshiarpur, D/- 21st 
March 1928. 

Punjab Land Revenue Acl (1887), S. 158 
(1) and (2),Cl*. 17 and 18—Partition made by 
Revenue Officer—Civil Court cannot enter 
tain suit for declaration that certain land it 
joint property of parties — Complaint that 
minor's interests were not properly repre¬ 
sented before Revenue Officer should be 
tried by such Officer—Civil Court has no 
jurisdiction. 

A civil Court is debarred from entertaining 
under sub-S. 1 and Cls. 17 and 18, sub-S. 2, S. 158 
a suit praying for a declaration that certain land 
was joint property of the parties, that there had 
been no legal partition of it and that they were 
consequently entitled to have their half share 
partitioned, a partition having'already becu made 
by a Revenue Officer under tho Act. A complain 
that tho interests of the plaintiffs who were 
minors were not properly safeguarded by tuosc 
who represented them beforo the Revcuuo Officer 
is a matter which a Revenue Otlicer is empowered 
by the Act to dispose of within the meaning of 
S’ 158 (1) and it is therefore a matter in which a 
civil Court's jurisdiction is barred : lLah. 

Mehr Chatid Maliajan and Asa Bam 
Aggarwal for Jagannath Aggarwal — for 
Appellants. 

Badri Das and Fakir Chand for Res¬ 
Hilton, J. — The plaintiff s appeal 
against tho dismissal of their suit m 
which they prayed for a declaration that 
certain land was joint property rf the 
parties, that there had been no legal J at¬ 
trition of it, and that they were conse- 
nuently entitled to have their half-shaie 
partitioned. The trial Judgoheia thU a 
civil Court was debarred by S. lob, sub- 

S )Cls (17) and (18), Punjab Land 
Revenue Act. 17 of 1887, from entertain-' 
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ing the suit, a partition having been made 
by a Revenue Officer under that Act. The 
plaintiffs complained that being minors 
their interests were not properly safe¬ 
guarded by those who represented them 
before the Revenue Officer. 

The judgment of the trial Judge is 
clearly correct. Not only do Cls. (17) 
,and (18), S. 158, sub S. (2) debar the 
jurisdiction of the civil Court but sub- 
8. (l), S. 158, is also a bar. 

An authority on all fours is Ghulam 
Haidar v. Amir Haidar (l). That rul¬ 
ing cannot be distinguished on the ground 
that there had been a finding that the 
minors in that case had been properly re¬ 
presented, as this finding was no#an ele¬ 
ment in the reasoning upon which the de¬ 
cision proceeded. 

Appellants’ counsel has quoted Da- 
sondhi v. Buta (2) and Sanwan Singh v. 
Bata (3), but neither of these authorities 
is in point. The former in fact is against 
him, for it was said therein that 
“sub-01. (17) was intended to debar persons who 
wero or should have been parties, to partition 
proceedings or representatives of such persons 
from breaking away from the proper courso of 
such proceedings and appealing to the civil 
Oourt.” 

The plaintiffs in that case wero not 
parties to the partition proceedings. 

The latter authority is also of no avail 
to the plaintiffs. It merely decided that 
a mortgagee has no claim to be made a 
'party to partition proceedings. 

Section 15, Punjab Land Revenue Act, 
provides that a Revenue Officer may 
either of his own motion or on the appli¬ 
cation of any party interested review, and 
on so reviewing, modify, reverse or con¬ 
firm any order passed by himself or by 
any of his predecessors-in-office. The com¬ 
plaint of the plaintiffs regarding the order 
sanctioning partition is certainly there¬ 
fore a matter which a Revenue Officer is 
empowered by the Act to dispose of within 
the meaning of S. 158 (l) and it is there¬ 
fore a matter in which a civil Court’s 
jurisdiction is barred. 

For the above reasons I would dismiss 
tho appeal with costs. 

Addison, J. —I agree. 

k.n./r.k. Appeal dismissed. 

(1) U920] 1 Lnh.~ 298=58 I. 0. lib ~ 

(21 11913] 74 p. R. 1913=18 I. 0. 452. 

(8) L1918] 3 V. R. 1918 Rov.=4C I. 0. 5. 
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Shadi Lal. C. J. and Monroe, J. 

Maklian Mal —Plaintiff Appollant. 

V. 

Gokal Chand and others Defendants — 
Respondents. 

Second Appeal No. 1400 of 192.S, Deci¬ 
ded on 21st December 1931, against de¬ 
cree of Dist. Judge. Attock, at Campbell- 
pur, D/- 21st April 192s. 

(a) Mortgage-Keeping alive—Prior mort¬ 
gagee purchasing portion of house mortgaged 
to him and releasing remaining portion from 
liability of debt due to him—Charge on por¬ 
tion not expressly released is kept alive being 
for his benefit —Transfer of Property Act 
(1882), Ss. 75 and 101. 

The question whether a prior mortgage is ex¬ 
tinguished or kept alive depends upou the inten¬ 
tion of the mortgagee. He has a right to extin¬ 
guish it and a right to keep it alive. If there is 
uo express evidence of his intention, thon the 
ordinary rule is that a man having a right to 
act in either of two ways shall he presumed to 
have acted according to his interest. In absence 
of evideuco to the contrary it is to be presumed 
that tho owner intended to keep alive tho previ¬ 
ous mortgage if it would be for his benefit. 

IP 288 C 1] 

A prior mortgageo of a house purchased a por¬ 
tion of the bouse and released some of the re¬ 
maining portion from the liability of thodobt due 
to him. 

Held : that in absence of evidence to the con¬ 
trary it must be presumed that the prior mort¬ 
gagee kept alive the ebargo on the portion of the 
property not expressly released by him. Tho 
mero fact that ho purchased a portion of tho 
mortgaged property could not bavo tho effect of 
extinguishing tho chnrgo that oxistod in his fav- 
vour before tho salo : 10 Cal . 1035 (P. C.) and 
A.I.H. l'J2G hah. 430, Foil. 

(b) Mortgage—Rights of mortgagee— Reco¬ 
very of mortgage debt. 

It is au clcmentry principle of law that tho 
mortgagee is entitled to recovor his monov from 
any portion of tho property mortgaged to him, 

IP 238 0 21 

(c) Specific Relief Act (1877), S. 42—Prior 
mortgagee of house in possession of portion 
of house sold to him can bring suit for de¬ 
claration that charge in his favour in res¬ 
pect of portion subsists. 

A prior mortgagee who is in possession of a 
portion of tho mortgagod houso sold to him is on 
an order for salo of tho wholo houso obtained by 
a subsequent mortgagoo, entitled to briug a suit 
for declaration that ho is entitled to a ohargo on 
tho portion of tho houso purchased by him. 

IP 238 0 2] 

J. N. Aggarwal and Asa Earn Aggar- 
toal —for Appellant. 

Shamair Chand and Qabul Chand —for 
Respondents. 

Shadi Lal, C. J— The plaintiff, Makh- 
an Mal, was admittedly the prior mort¬ 
gagee of a house belonging to one Gokal 
Chand, son of Thakar Das. On 13th 
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March 1924, the plaintiff purchased two 
portions of this house, marked 1 and 3 in 
the iflan for Rs. 2 : 2S0 and released the 
remaining portions, namely. Nos. 2 and 4 
from liability for the debt duo to him. It 
appears that Rs. 60 was paid by him in 
cash, and the balance represented the 
amount due to him on prior mortgages. 

Tiie main question for determination is 
whether the sale in his favour had the 
effect o( extinguishing the mortgage 
charge to which he was undoubtedly en¬ 
titled. The learned counsel for the 
puisne mortgagees admits that the pre¬ 
sent S. 101, T. P. Act, enacts the rule 
that the subsequent mortgagee is not en¬ 
titled to foreclose or sell the mortgaged 
property without redeeming the pi ior 
mortgage. This section came into force 
on 1st April 1930 and does not therefore 
apply to the present case. We have 
therefore to go back to the law which was 
in force prior to that date. Now their 
Lordships of the Privy Council have re¬ 
peatedly held that the question whether 
the prior mortgage was extinguished or 
kept alive must depend upon the inten¬ 
tion of the mortgagee. He has a right to 
extinguish it and a right to keep it alive. 
If there is no express evidence of that in¬ 
tention then the ordinary rule is that a 
iman having a right to act in either of the 
two ways shall be presumed to have ac- 
ted according to his interest. This is the 
rule laid down in Gokaldas Go/aldas v. 
Puranmal Premsukhda < (1), and has 
since been affirmed in various ju Igments, 
vi le inter alia Malireddi Ayyaieddi v. 
Gopalakrishnayya (2) and il lehl Singh v. 
\Am-ir Nath (3). In the absence of an 
^indication to the contrary it is to bo 
presumed that the owner intended to keep 
'alive the previous mortgage if it would 
be for his benefit. 

In the present case the plaintiff expres¬ 
sly released portions 2 and 4 of the house 
from the incumbrance, and as there is no 
evidence to the contrary, it must be pre¬ 
sumed that he kept alive the charge on 
the remaining property. The mere 
fact that ho purchased a portion of the 
mortgaged property cannot have the effect 
of extinguishing the charge which existed 

in his favour before the s ale._It_is_ an 

' 11) llbS4j 10 Gal. I0o5=ll 1. A. 120=4 Sar. 

(2) AlA 1924 T. C. 3G=79 I. C. 092=51 I. 

A. 140=47 Mad. 190 (P. C.). 

(3) A.I. R. 1926 Lab. 430=94 I. C. 152 -1 

Lah.212. 
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elementary principle of law that a mort- 
gngee is entitled to recover the whole of 
his money from any portion of the pro¬ 
perty mortgaged to him, and it is difficult 
to understand why the mere sale should 
he treated as an extinguishment of the 
charge. 

The only other question is whether the 
plaintiff was entitled to bring the suit for 
a declaration. In this connexion it must 
he remembered that he is in possession of 
the house sold to him, and that it was 
the action of the subsequent mortgagee, 
who got an order for the sale of the whole! 
of the house which compelled him to sue 
for a declaration that he was entitled to a 
charge on that portion of the house which 
was purchased by him. It is obvious that 
he could not bring a suit for possession, 
when the possession was already with 
him. 

The Courts below have decided the suit 
on the assumption that Rs. 2,200 was the 
amount which was duo to the plaintiff on 
the prior mortgagee, but the learned 
counsel who have appeared for the par¬ 
ties, are at variance as to the actual 
amount due on those mortgagees, ^o 
must therefore direct the District Judge 
to determine the amount which was due 
to the plaintiff on the mortgages which 
were executed in his favour prior to the 
mortgages granted to the defendants. 

Fot the aforesaid reasons I would allow 
the appeal and setting aside the decree of 
the District Judge, remit the case to him 

fur decision with reference to the fore¬ 
going remarks. The respondents must 
pay the costs incurred by the appellant 

throughout. 

Monroe. J.—I agree- 

R.M./R.K. _ jPP cal flowed. 
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Shadi Lal, C. j. 


(itin Nand— Petitioner. 


v. 


hangi 


Ram and another— Resron- 

vil Revn. No. 333 of 1931, Decided 
nd January 1932, against order of 
or Sub-Judge, Lahore, D/- 14tb ie - 

^ivilVc. (1908), O 21, R- 2 3 7^!* 

S3^ oe,not 

cannot bav. A. 
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eflect of extinguishing the right of tho auction- 
purchaser: A. /. R- 1031 P. C. 33, Foil i A l.R. 
19*28 Nab 265, Ref . and A. I. R. 1028 Naj. 
43, not Foil. |P 239 0 21 

(b) Civil P C. {1903). S. 151—S. 151 can¬ 
not be invoked for setting aside sale on ap¬ 
plication under O. 21, R. 8 9 but without 5 
per cent deposit — Civil P. C . O. 21, R. 89. 

The Court cm not invoke 3. 151 in respect of a 
matter for which there is an express provision in 
the Code. A Court o.inoot make use of the spe¬ 
cial provisions of S. 151 where the applicant has 
his remedy provided elsewhere in the Code and 
has neglected to avail himself of it. or has not 
complied with the conditions laid down by the 
Code. Where therefore a judgment-debtor makes 
ao application uuder O. 21, R. 8 J for setting aside 
a sale b it docs not deposit in the Court a sum 
equal to 5 per cent of the purchaso money as re¬ 
quired by the rule and the sale is consequently 
not set aside, the Court cannot invoke S. loi in 
respect of the matter. [P 039 q 2 ] 

Mehr Cliand —for Petitioner. 

Judgment— On 22ml May 1930, a 
plot of land belonging to the judgment- 
debtor, Kanshi Rain, was sold in execu¬ 
tion of a decree obtained against him hy 
one Jhangi Ram. On 19th June 1930, 
the ju lgment-debtor made an application 
under 0. 21, R. 89, Civil 1>. C., stating 
that he hid satisfied the claim of the dec¬ 
ree-holder out of Court; and prayel that 
the sale should be set aside. It is to be 
observed that this application was not 
accompanie 1 by a deposit of a sum ejual 
to o per cent of the purchase monoy for 
payment to the auction-purchaser. The 
trial Judge however grantol the applica¬ 
tion on the ground that the decree, which 
ha l been silisfiel, hal cease 1 to exist and 
the sale could not therefore he confirmed. 
In support of his decision the learnel 
Judge relied upon a judgment of the Court 
of the Judicial Commissioner. Nagpur, in 
Maroti v. Vithobn, A.I.R. 1928 Nag. 43. 

Ihe auction-purchaser preferred an ap¬ 
peal against the order of the trial Court 
and h.s appeal has been dismissed It is 
» }** kho judgment relied upon 
aFnMTt' ial c °urt has been overrule 1 by 

Comm; B?nch 0f Gowt of fche Judicial 
Comnms'oner, Nagpur, in Shankar v. 

Jawahar Lai, A.I.R. 1928 Nag. 265. \U 

doubt on the subject has been set at rest 

°y i ho pronouncement made by their 

Lordships of the Privy Council in 

p a p he lf v- Vmrao Singh, A. T. R. 1931 

the fnlf’ . Wh0re kheir lordships make 
the following pertinent observations; 

fnr J”* P 8C0 °‘ 21 - R 2 Which provides 

or cortifi c at ,on °f au adjustment come to out of 

Sn nr ea ^- yCOn . n,plates(l 8ta «° »» the 0X0CU- 
^ n pr i° C8 . od . m 8 8 'J L a c “ the matter lies only hot- 

waon the judgment-debtor and tho decree-holder 
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and when no other interests have come into be- 
in". When once a sale has been effected, a third 
party's interest intervenes, and there is nothing 
in this rule io suggest that it is to he disregarded. 
The only moans by which the judgment-debtor 
can get rid of a sale, which has been only carried 
out are those embodied in R. 89, viz., by deposit¬ 
ing in Court the amount for the recovery of which 
the property was sold, together with 5 per cent on 
the p irehaso money which g- es to the purchaser 
as statutory compensation, and this remedy can 
only be pursued within ."0 days of the stile.” 

The law as enunciate 1 hy the Privy[ 
Council, leaves no doubt that the settle¬ 
ment between the decree-holder and the 
judgment-debtor cannot have the effect 
of extinguishing the right of the auction- 
purchaser. As regards the application 
male under R. 89, it is common ground 
that tho ju lgment-debtor did not deposit 
in Court for payment to the purchaser a 
sumejuilljp 5 percent of the purchase 
money, and the sale could not therefore 
lie set aside under tbit rule. Nor can 
the Court invoke S. 151 in respect of a 
matter for which there is an express pro¬ 
vision in the Co le. It is incontroverti¬ 
ble that inherent jurisdiction conferred 
by tint section must be exercised subject 
to the rule that, if the Code does contain 
specific provisions which would meet the 
necessities of the case in question, such 
provisions should he followed and the in¬ 
herent jurisdiction should not he invoked. 
A Court cannot make uso of the special 
provisions of this section, where tho ap¬ 
plicant has his remedy provided else, 
where in the Colo and has neglected to 
avail himself of it or has not compliod 
with the conditions laid down by the 
Code. 

For the aforesaid reasons I hold that 
the sale cannot beset aside either on ac¬ 
count of the settlement between the par¬ 
ties to the decree, or undor O. 21, R. 89, 
Civil P. C. I accordingly accept tho ap¬ 
plication and, setting aside the orders of 
the Courts below, remit the case to the 
trial Judge for decision in accordance 
with law. The respondent must pay the 
costs incurred by the applicant in this 
Court. 

R.M./r.K. Application allowed. 

* A I. R. 1932 Lahore 239 

Siiadi Lal, C. J. and Monroe, J. 

Rala Ram Walaiti Ram— Appellants. 

v. 

Bansi Lal Jagan Nath— Respondents. 
F, rst Appeal No. 960 of 1928. Decided 
on 22nd December 1931. 
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— being otherwise invalid.” 

1 lie doctrine of ejusdem generis cannot be in¬ 
voked to restrict the full and natural meaning 
of the phrase “or being otherwise invalid.” 

. Wl x . . „ IP 241 C 1] 

jr ; nter P relal »on of Statutes — General 
word following particular and specific words 
of same nature may take its meaning from 
them and may be presumed to be restricted 
to same genus as those words. 

Ordinarily a general word receives its natural 
meaning but a general word, which follows 
particular and specific words of the same nature 
■as itself may lake its meaning from them and 
may be presumed to ba restricted to the 
same genus as those words. The rule of con¬ 
struction however is used only for the purpose 
of ascertaining the intention of the legislature. 

[P 241 C21 

* (c) Civil P. C. (1908), Sch. 2. Para. 16 (2) 

No appeal lies from decree in accordance 
with award even when validity of reference 
is impugned. 


produced before him pronounced his 
award directing the defendants to pay 
Rs. 5,621-9-0 to the plaintiffs. 

Two applications were made to sot 
aside the award one by Walaiti Ram, 

his son who after absent¬ 
ing himself for more than one.year came 
forward to raise the objection that as lie 
was not a party to the agreement to refer 
the dispute to arbitration the order of 
reference as well as the award was in¬ 
valid. To avoid delay in the disposal 
of the case the plaintiffs decided not to 
proceed against Kulwant Rai, with the 
result that his name was removed from 
the - list of the defendants. The trial 
Judge then aljudicated upon the objec¬ 
tions preferred by Walaiti Rain and after 
overruling them dismissed his applica¬ 


No appeal lies from a decree niaSo in accord¬ 
ance with an award and it is immaterial whe¬ 
ther the validity of the award is challenged on 
the ground of the illegality of the procedure of 
the arbitrator or on account of the invalidity of 
the reference which constitutes the foundation 
of his authority: A. I. Ji. 1929 Lah. 470; 
A. I. B. 1931 Lah. 12G and A. I. R. 1924 Bom. 
324, Bel. oti ; A. I. li. 1931 Cal. 109 and A. I. U. 
1931 Cal. 211, not Foil.; A. I. B. 192G All. 202, 
Doubted. [P 242 C 2l 

Mehr Chand Maltajan, Mukand Lai 
Puri and Shamboo Lai Puri — for Appel¬ 


tion. The learned Judge consequently 
pronounce 1 judgment according to the 
award and it is against the decree which 
followed upon that judgment that the 
present appeal has boon brought by the 
firm through Walaiti Ram. 

Now, para. 16, sub-para. (2), Sch. 2, 
Civil P. C., provides in express terms 
that no appeal shall lie from a decree 
based upon an award 

“except ill so far as the decree is in excess of or 
not in accordance with the award.” 


lants. 


It is however contended by the learned 


Faqir Chand , Chandra Gupta and 
Muhammad Amin —for Respondents. 

Shadi Lai, C. J. —This is an appeal 
from a decree based upon an award. The 
award was made in a suit brought for 
the recovery of a certain sum of money 
against the firm of Rala Ram Walaiti 
Ram. According to the allegation in tho 
plaint two persons, namely, Walaiti Ram 
and his son Kulwant Rai, were the 
only partners in tho firm hut Kulwant 
Rai though served with summons ab¬ 
sented himself from the Court, and the 
case was defended by the fathor Walaiti 
Ram, who described himself as tho 
manag ng proprietor of the firm known 
as Rala Ram Walaiti Ram. After several 
adjournments, the plaintiffs and Walaiti 
Ram purporting to act as tho “proprietor 
of the firm known as Rala Ram Walaiti 
Ram,” entered into an agreement to 
refer tho case to arbitration and applied 
to the trial Court for an order of refer¬ 
ence. Thereupon the Court made an 
order to refer the dispute to the arbi¬ 
trator nominated by tho parties and the 
latter after receiving all the evidence 


advocate for the appellants that the law 
giving finality to tho award presupposes 
a valid reference and does not prohibit 
an appeal in a case in which tho award 
proceeds upon an order of reference 
which in itself is invalid. He challenges 
the validity of reference on tho ground 
that Kulwant Rai was a party interested 
in the suit and as he did not sign the agree¬ 
ment to refer it to arbitration the order 
of reference should bo held to bo invalid. 
It 'is conceded that there are several 
judgments of this Court which enunciate 
the proposition that no appeal is com¬ 
petent against a decree which is in ac¬ 
cordance with an award and that tho 


act that the validity of reference is im- 
cached does not take the case out of the 
mbit of this rule: vide, inter alia Z?a/- 
ishan v. Sohan Singh (l),and Mt.Wiran 
Vali v. I lira Nand (2). The learned 
ounsel howover asks us to reconsider 
he question because the contrary view 
as hflfln ex nressed hv the Calcutta High 
(1) A. I. R- 1929 Lah. 476=116 I. 0. 559-10 

(■2) R- 1931 Lah. 126=131 I. C. 318=12 
Lab. 408. 
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Muhammad Hasson (5), that no appeal 
lay against a decree passe 1 in accordance 
with an award made in tlie course of liti¬ 
gation, and they emphasised tlie principle 
of finality attaching to such decree. It 
was after that pronouncement that lho 
Civil Procedure Cole of 1908 was enacted, 
and the addition made to para, 15, sub¬ 
para. (1), Cl. (c), was intended to give 
finality to a decree based upon an award, 
irrespective of i he nature of the object ions 
advanced against the award. It was ac¬ 
cordingly provided that all objections 
should he urged before the Court dealing 
with the award, and that its decision 
thereupon should not be challenged in 
appeal. An objection to the validity of 
an award includes an objection impeach¬ 
ing the reference upon which the award 
is founded, and the latter objection comes 
within the purview of Cl. (c). There is 
no cogent reason for distinguishing the 
one from the other, for the purpose of 
finality attaching to the decision of the 
Court upon the objections. 

The doctrine of ejusdem generis cannot, 
in my opinion, he invoked to restrict the 
full and natural meaning of the phrase 
or being otherwise invalid.” Ordinarily, 
a general word receives its natural mean¬ 
ing, but a general word which follows 
particular and specific words of the same 
nature as itself, may take its meaning 
from them and may ho presumed to be 
restricted to the same genus as those 
words. It is however clear that this rule 
of construction is used only for the pur¬ 
pose of ascertaining the intention of the 
legislature, and, as observed by Maxwell 
in his book on the Interpretation of Sta¬ 
tutes. Edn. 7 at p. 288 : 

‘‘the restricted meauing which primarily at¬ 
taches to the general word in such circumstances 
is rejected when there nre adequate grounds to 
show that it has not been used in tho limited 
order of ideas to which its predecessors belong If 
it can bo seen from a wider inspection of tho 
scope of the legislation that tho general words 
notwithstanding that they follow particular 
words, are nevertheless to be construed cnor 
effect must be given to tho intention of tho w L’ 
laturo as gathered from tho larger survey.” “ 

Now, the history of the law on the 

nnW*M° f aPP ° a - •" Cases of arbitration 
under tho supervision of the Court points 

to the conclusion that the legislature in- 

ended to give hnality to the decision of 
the trial Court on all objections to tho 
aw ard, and to rest rict the appeal to tho 
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Court an 1 also by a learned Judge of the 
Allahabad High Court. The judgment 
in Durgi Charon v. Ganga Dhar (3) by 
Graham and Mitter, J.T., is no doubt an 
authority for the rule that an appeal lies 
wliero there is no valid reference to arbi¬ 
tration. The question was thereafter 
examine 1 by the Calcutta Iligli Court 
in Golcnur Bili v. Aldus Samad (4) in 
which while Mitter, J., adhered to his 
previous opinion his colleague,Mukcrji, J., 
dissented from him and adopted the rule 
laid down by this Court. 

It is to he observed that prior to the 
enactment of the Civil Procedure Code, 
1908, there was a divergence of judi¬ 
cial ojiinion on the question of whe¬ 
ther au appeal would lie from a decree 
based ujion an award, when the award 
itself is invalid. This controversy 
was however set at rest by the Code of 
1908 which enlarged the scope of the 
grounds for setting aside the award by in¬ 
serting the words “or being otherwise in¬ 
valid” in para. 15, sub.para, (l), Cl. (c), 
Sell. 2, Civil P. C. The award can now 
be challenged, not only on account of 
irregularities in the proceduro of the 
arbitrator, hut also on the ground that it 
was made by a person who had not been 
properly appointed to act as arbitrator. 
This amendment of the law shows that 
tho legislature intended that all objections 
to the award should be determined by tho 
Court which made the reference, and that 
if that Court overrules the objections, 
including the one impeaching its validity, 
the decree based upon such award should 
not be open to an appeal. The learned 
Judges of the Calcutta High Court how¬ 
ever restrict the scope of tho words "be¬ 
ing otherwise invalid” by applying tho 
doctrine of ejusdem generis, and hold that 
the invalidity of a reference is not an ob¬ 
jection ejusdem genoris with those specifi¬ 
cally mentioned in Cl. (c) and cannot 
therefore be made a ground of attack 
under that clause. It is evidently as¬ 
sumed that the invalidity of reforenco can 

.•n ° f any v***™ 

of thfn , e3ul9, and that the ^cision 

appeal UP °“ ,fc Can be on 

It must be remembered that their Lord 

ships of the Privy Council made it clear 
injhe ir judgment in G liulam Khan v. 

( 1 Oai: gV 031 CaL 2U=13 0 r.°b! 37 20D= 
1932 L/31 & 32 


: 53 


(5) W Cal ' *67=29 LA. 51=8 SarT^i 
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solitary case in which the decree is at 
variance, or not in accordance with the 
award, and even then to coniine its scope 
to that part of the decree which differs 
from the award. 

The rule laid down by this Court that 
no appeal is competent even when the 
validity of the reference is impugned coin¬ 
cides with the view expressed by the 
Bombay High Court in Muhammad Valli 
Asmal v. Valli Asm a l (6), and by the 
Madras High Court in Nidamurthi 
Krishna v. Ganapathilingam (7). The 
same view was adopted by a Full Bench 
of the Allahabad High Court in Lutaican 
v. Lachxja (8) and was affirmed in Hari 
Shankar v. Ham Piari ('.)) and Suraj 
Singh v. Phul Kumar ( 10). Our atten¬ 
tion has been invited to the judgment in 
Tcj Singh v. Cihasi Ram (11) where a 
reference to arbitration was made on the 
application of only some of the parties to 
the suit, and the question arose whether 
a person, who did not join in submitting 
the dispute to arbitration, was entitled to 
prefer an appeal against the decree of the 
trial Court made in accordance with the 
award. Ashworth, J., answered the 
question in the negative and held that the 
High Court could deal with the matter in 
revision. His colleague, Mukerji, J.. was 
however inclined to favour the right of 
appeal but preferred not to decide whe¬ 
ther an appeal would lie, because he 
agreed with Ashworth, J., that the High 
Court had jurisdiction to take up the 
matter in revision. It is not clear how 
the High Court could entertain an appli¬ 
cation for revision if an appeal ay in the 
C a«o As expressly provided by S. lie 
Civil P. C„ the revisional jurisdiction of 
the High Court can be exercised only in a 

“no appeal therclo. 

BeUance is placed also on the .udfimen ,n 
Mahadeo Prasad v. Badri Das U-/. 
where Mukerji, J., expressed the opinion 
that the phrase ' or being otherwise in¬ 
valid” does not include the question whe¬ 
ther there was, or was not, a valid refer¬ 
ence to arbitration, an d that an applica ¬ 
te) A.I.R. 102» Bom. 324=va 

(71 \ I.R. 1915 Mad. 484 =25 1.0. 588. 

8 a'i .H. 1914 All. 140=30 ^1 09=21 LC 939. 

(9) A.I.R. 1923 All. 502=74 I.O. 831-45 All. 

(10) aTe. 1926 All. 202=90 1.0.901=48 All. 

,„) aTe. 1927 All. 563=102 I. 0. 236=19 All. 

(12) aTe. 1928 All. 710=110 1.0. 881=50 All. 

955. 


tion for revision would lie on the ground 
of the invalidity of the reference. This 
judgment cannot however be claimed as 
an authority for allowing an appeal in a 
case in which the validity of the reference 
is challenged. 

The above survey of the case law leaves 
no doubt that the preponderance of judi¬ 
cial authority is clearly in favour of the 
view that no appeal lies from a decree 
made in accordance with ar. award, and 
that it is immaterial whether the validity 
of the award is challenged on the ground 
of the illegality of the procedure of the 
arbitrator or on account of the invalidity 
of the reference which constitutes the 
foundation of his authority. This view 
receives support from the history of the 
legislation on the subject and from the 
rule attaching finality to a decision based 
on an award made under the supervision 
of the Court. 

Mr. Mehr Chand Mahajan for the ap¬ 
pellant however argues that on appeal lies 
in this caso because the decree granted by 
the trial Court is at variance with the 
award. The only variation mentioned by 
the learned counsel is that while the 
award makes the “defendants” liable for 
money, the decree is against the "firm 
Rala P.am Walaiti Ram through Walaiti 
Ram.” The award, when examined as a 
whole however shows that the expression 
“defendants was intended to apply to 
the aforesaid firm, and there is therefore 
no divergence between the two documents. 
Nor can the appellant Walaiti Ram, who 
claimed to be the sole proprietor of the 
firm, consider himself aggrieved by the 
alleged variation which, according to him, 
had only the effect of exempting his son 
from liability. 

The result of the above discussion is 
that no appeal lies from the decree of the 
Subordinate Judge, nor is there any valid 
ground which would justify the exercise 
of the revisional jurisdiction of the High 

C °I would accordingly dismiss the appeal 
with costs. 

Monroe, J— I agree. . , 

r.m./R.K. Appeal dismissed 
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Shadi Lal, C. J. and Agha Haidar, J. 

Hay at —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 948 of 1931, De¬ 
cided on 26th November 1931, against 
order of Sess. Judge, Jhelum, at Gujrat, 
D/- 8th August 1931. 

(a) Criminal Trial —Mistakes in recounting 
fact* must be avoided at all costs. 

Mistakes in recounting facts arc serious matters 
in trying all kinds of cases, but iu criminal trials 
they sometimes prove disastrous and must be 
avoided at all costs. [P *244 C 1] 

(b) Criminal Trial—Murder—Two per¬ 
sons seen together and shortly afterwards 
one of them found to have been murdered— 
No onui rests on survivor to explain how de¬ 
ceased met his death. 

The burden of establishing guilt of tlic accused 
is throughout on the prosecution aud tbev must 
prove every link in the chain of evidence against 
him from the beginning to the end. When two 
persons arc seen together and shortly afterwards 
one of them is found to have beeu murdered no 
onus rests on the survivor to give:an explanation 
as to how the deceased met his death. [P 244 C 1 ] 

Sahib Dayal Suri —for Appellant. 

B . C. Soni t Govt. Advocate — for tho 
Crown. 

Agha Haidar, J. Hayat has been 
convicted under S. 302. I. P. C.. and sen¬ 
tenced to death. Ismail has been con¬ 
victed.under S. 201, I. P. C., and sen¬ 
tenced to live years’rigorous imprison¬ 
ment, including three months* solitary 
confinement. Both of them have sub¬ 
mitted their respective appeals from the 
jail in which they are confined. In the 
case of Hayat the record is also beforo 
this Court under S. 374, Criminal P. C 
for the confirmation of the capita! sen¬ 
tence. At Kot Ghuka Mt. Hussain Bibi, 
whoso husba nd i3 undergoing a life sen¬ 
tence, had been living for some time with 

nenhftw ^ Her h «sband is a 
, of Qasam - Muhammad Klmn, 
deceased, was a young man aged about 20 

O J . y6ar f Wh ° bad bee " living with 
Qasam to whom he was related. The ac- 

Bibf(p H Tl3, the br ° th0r ° f Mt ' H ~ 

The case for tho prosecution is that 

toKn/fM ° f Ma ^ b 193l > Ha >' afc cam 0 
to Kot Ghuka on a visit to his sister, Mt. 

Hussain Bibi There he met Muhammad 

sister’ h« d ; vh,1 ®' be . was sta y*°8 with his 
“ Jr struck a bargain with Muham¬ 
mad Khan. It was agreed that Hayat 
Would gwe a he-buffalo in exchange of a 
bullock and Rs. 10 which were to be 


given to him by Muhammad Khan. Hayat 
and Muhammad Khan left Kot Ghuka on 
the third day of Hayat’s visit and Muham¬ 
mad Khan took the bullock with him. 
Hayat lived at Dhok Shahani, which is 
situated at a distance of 10 or 12 kos from 
Kot Ghuka. Muhammad Khan did not 
return and naturally his friends and re¬ 
lations in Kot Ghuka became anxious. 
Qasam, P. W . 4, sent his brother Hakam 
Ali, P. W. i, to Dhok Shahani to inquire 
from Ilayat why Muhammad Khan had 
not returned. Hakam went to Dhok 
Shahani and askel Hayat what had hap¬ 
pened to Muhammad Khan, upon which 
Hayat replied that Muhammad Khan had 
left with the buffalo. Hakam brought 
back this news to Kot Ghuka and, on the 
following day, Mt. Hussain Bibi and one 
Imam Din went to Hayat to prosecute 
further inquiries regarding Muhammad 
Khan, hut to no purpose. Eventually 
Qasam, Allah Dittaand one Bahawal went 
to Hayat and inquired from him the 
whereabouts of Muhammad Khan. It is 
said that lie confessed before these persons 
that he had murdered Muhammad Khan 
However, the suspicions of the people 
were aroused and Hayat and Ismail were 
both arrested. The case for tho prosecu¬ 
tion is that Muhammad Khan had been 
carrying on an illicit intimacy with Mt 
Hussain Bibi, the sister of Hayat, and 
that Hayat resentod it and, after decoy¬ 
ing Muhammad Khan, murdered him with 
the assistance of Ismail. 

During the course of the investigation 
a kotha in the village Sahowal was poin¬ 
ted out by Hayat and it appeared that a 
dead body had been deposited there. 
L-ater on, at the instance of Hayat, Ismail 
was approached by the police and he actu- 
“ l y out the dead body of Muhammad 
Khan from a neighbouring held. 

Daim P. W. 1.7, has come forward and 
has stated that the accused Hayat had 
asked him if ho could lend him a helping 
hand in murdering Muhammad Khan at 
he was going to do the deed himself. The 
Sessions Judge is wrong when, in his 
judgment at p. 27 and line 6 of the prin- 
ted record, he says that Hayat had in fact 
asked the assistance of two persons to 

kX h u- “ tbe murder of Muhammad 

Thismkiat h6 - W n intendin 6 to commit. 
1 his mistake is the natural result of 

another mistake at p. 24 of the printed 

record where the Sessions Judge, while 

dealing with the evidenoe of Muhammad 
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Din. P. W. 12, says that Hayat approa¬ 
ched Muhammad Din (or helping him in 
doing away with Muhammad Khan. As 
a matter of fact it was Ismail who, ac¬ 
cording to the evidence of Muhammad 
Din, P. W. 12. asked him to take his re¬ 
venge upon Muhammad Khan whom 
Hayat had brought to Sahowal. Mistakes 
lin recounting facts are serious matters in 
[trying all kinds of cases, but in criminal 
trials they sometimes prove disastrous 
and must be avoided at all costs. Then 
the learned Sessions Judge seems to think 
that, as Muhammad Khan was seen alive 
for the last time in the company of 
Hayat, some sort of onus rested upon 
Hayat to give an explanation of Muham¬ 
mad Khan’s disappearance. I am not pre¬ 
pared to accept the evidence of the witness 
Daim P. W. 17, when lie says that Hayat 
expressed to him his intention of murder- 
in Muhammad Khan and asked him for 
his assistance. It is against human ex¬ 
perience that a man who intends to com¬ 
mit a serious crime like murder should go 
about openly canvassing for help Fur¬ 
thermore, I cannot subscribe to the view 
expressed by the Sessions Judge that 
when two persons are seen together and 
shortly afterwards one of them is found 
to have been murdered, then the survivor 
lias to «ive an explanation as to how the 
deceased met his death And the (act 
Ithat the accused denies all knowledge of 
Hie crime or of the circumstances con¬ 
nected therewith cannot be treated as any 
evidence whatsoever of bis guilt. The 
burden of establishing the guilt of the ac¬ 
cused is throughout on the prosecution 
and they must prove every link in the 
chain of evidence against him, from the 
beginning to the end. These are elemen¬ 
tary matters which need not be discussed 

.at any length. . 

There is however one important cir¬ 
cumstance which the Sessions Judge has 
taken into consideration against Hayat 
along with other matters already men¬ 
tioned and commented upon. This is the 
recovery of the dead body of Muhammad 
Khan as a result of the information given 
by Hayat in pursuance of which the 
kotha at Sahowal was searched, and it 
was found that there was a pit in it which 
had served as a receptacle at least for a 
time of a human corpse. Furthermore, 
Hayat gave information as regards Ismail 
and the latter dug out the dead body of 
Muhammad Khan from a field not very 


far from the kotha. The prosecution had 
tried to prove that certain articles of 
clothing, which belonged to Muhammad 
Khan, had been recovered from the pos¬ 
session of Hayat and Ismail, hut the evi¬ 
dence on this point is discrepant and has 
been rightly disbelieved by the Judge of 
the trial Court. In any event, even if 
this evidence is accepted to ho true, it 
does not carry the case for the prosecu¬ 
tion, so far as the charge of murder is con¬ 
cerned, very far. The story of the alleged 
immoral relations between Mt. Hussain 
Bibi and the deceased Muhammad Khan 
lias not been substantiated by any reliable 
evidence and therefore, I eliminate it 
from consideration. I am satisfied on the 
evidence that the charge of murder against 
Hayat fails. He is however guilty under 
S. 201, I. P. C.. of having caused the evi¬ 
dence of the commission of the crime of 
murder to disappear with the intention 
of screening the offender from legal 
punishment, and I sentence him to five 
years’ rigorous imprisonment. I would, 
therefore allow the appeal to this extent 
and set aside the conviction and sentonco 
under S. 302, I. P. C. 

Shadi Lai, C. J .—I concur in the con¬ 
clusion reached by Agha Haidar, J. 

P.N./R.K. Sentence reduced . 
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Shadi Lal, C. J. and Monroe, J. 
Bishna and another —Appellants. 


v. 

Emperor —Opposite Party. 

Criminal Appeal No. 099 of 1931, De¬ 
cided on 18th January 1932, from order 
of Sess. Judge, Ferozeporo, D/- 11th Juno 


931 

Penal Code (1860), S. 302-Drunkennc*., 
hoit of proved incapacity to form intent ne- 
essary to constitute crime—Presumption. 

Evidence of drunkenness falling short of ft 
roved incapacity in tlie accused to form the 
itont necessary to constitute the crime and 
icrcly establishing that his mind was affected 
v drink so that he more readily gave way to 
ome violent passion, docs not rebut the presump- 
ion that a man intends the natural P> ns ^“ on w 
cs of his acts. A person inflicting a violent blow 
n the head of his victim with a ethal weapon 

Bam Lal Anand —for Appellants. 

Des Baj Sawhncy— forthe> Crow n. 

Shadi Lal, C. J.-On 2 ° th .' 

.931, at about sunset, Lal bingh, a Jat 
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of the village Ghilwan in the Ferozepore 
District, was returning to his village after 
watering his cattle. As he enters*! the 
village Sath, he found bis nephew Bishna 
and his companions Santu and Ramzan in¬ 
toxicated. He admonished his nephew 
and also used some abusive language. 
Bishna not only returned the abuse, hut 
asked his associates to catch hold of Lai 
Singh and beat hitn. Thereupon Santu 
delivered a violent blow on the head of 
Lai Singh with an iron-shod dang, and he 
was followed by Bishna who too inflicted 
a similar blow on the head. Thereafter 
Ramzan aimed a blow at the head, but 
the victim raised his arm and received 
the blow on his hand. The injured man 
then fell down on the groundand expired 
within a few minutos. 

The facts, as stated above, are deposed 
to by three eyewitnesses, namely, Puran 
Singh, Sham Singh and Surwan Singh; 
and there is no valid reason for distrust¬ 
ing their testimony. 

The medical evidence shows that the 
deceased sustained two grievous injuries 
on the head, each of which caused an ex¬ 
tensive fracture of the skull. The third 
injury, which was inflictod by Ramzan, 
fractured the bones of three fingers of his 
left hand. In the opinion of the medical 
witness, these'injuries were individually 
grievous, and each of the two wounds 
on the head was sufficient to cause the 
death of the victim. 

The learned Sessions Judge has convic¬ 
ted Bishna and Santu of the offence of 
murder and sentenced each of them to 
transportation for life. It is contended 
on behalf of these prisonevs.that, as they 
were drunk at the time when the assault 
was committed, their offence does not 
amount to murder, but should be held to 
be culpable homicide as contemplated by 
S. 304, part 2, I. P. C. It must how¬ 
ever be remembered that this is a case of 
voluntary intoxication, a nd it has been 
decided that evidence of drunkenness, 
falling short of a proved incapacity in the 
accused to form the intent necessary to 
constitute the crime, and merely establish¬ 
ing that his mind was affected by drink 
so that ho more readily gave way to somo 
violent passion, does not rebut the pre¬ 
sumption that a man intends the natural 
consequences of his acts. There can he 
nevdoubt that a person inflicting a violent 
[blow on the head of his victim with a 
lethal weapon such as an iron-shod dang 


must he presumed to intend to cause his 
death or to cause such bodily injury asj 
he knew was likely to cause death; and' 
this presumption has not been rebutted 
in the present case. It must therefore 
he held that both Bishna and Santu have 
been rightly convicted under S. 902, 
I. P. C., and their appeal must be dis¬ 
missed. , 

Ramzan undoubtedly caused grievous 
hurt to Lai Singh, and the sentence of 
two years’ rigorous imprisonment im¬ 
posed upon him by the trial Judge does 
not err on the sale of severity. 

His appeal is accordingly dismissed. 

Monroe, J. —I agree. 

k.n./r.k. Appeal dismissed. 
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Shadi Lal. C. J. and Monroe, J. 

Amir Singh —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1304 of 1931, De¬ 
cided on 21st January 1932, against order 
of Sess. Judge, Rohtak, D/- Sth October 
1931. 

Penal Code (1860). S. 302 — Murder pre¬ 
meditated and brutal — No extenuating cir¬ 
cumstance* — Sentence should not be miti¬ 
gated. 

Where the Judge finds, that “the murder was 
premeditated, cold-blooded, and brutal in the 
extreme," and that the accused is liablo for the 
act as if he had committed it alone, and suggests 
no extenuating circumstance, he is not justified, 
in mitigating the sentence. (.P 2-16 0 2) 

M. L. Puri —for Appellant. 

Des Jlaj Sawhnetj —for the Crown. 

Shamair Chanel—(or Complainant. 

Monroe, J. — Ram 'Dhan, a money 
lender, who had extensive dealings in 
Kaloi, Raithal and Rurki villages, was 
murdered on 27th May 1931, and the 
accused Amir Singh together with Har 
Narain and Bhagwana have been accused 
of his murder. 

It is alleged by the prosecution that 
Ram Dhan with his son Ram Kislmn 
were on their way on foot towards the 
village of Kaloi, and about 1 1/2 miles 
distance from the village at about 2 
o’olock in the day when Har Narain, 
Bhagwana and the present accused Amir 
Singh who had been lying in wait by the 
roadside, rushed out and Har Narain 
attacked the deceased with a spear; the 
other two men had lathis. Enmity aris¬ 
ing out of the fact that Amir Singh and 
Har Narain accused were debtors of the 
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deceased who had put the law in motion 
against them on account of their debts, 
is alleged to he the motive for the crime 
and Bhagwana is a nephew of Har Narain 
and it appears from the evidence that 
there was in Kaloi village a party hostile 
to the deceased. The case for the pro¬ 
secution is supported by the evidence of 
Bam Ivishan, the son of the deceased, who 
was accompanying him, and who saw Har 
Narain strike his father with a spear. 
As he then ran away he saw no further 
part of the attack, but an entirely inde¬ 
pendent eyewitness Nanak relates that he 
from a distance saw Har Narain continue 
to attack the deceased with a spear after 
he had fallen to the ground. Bhagwana 
and Amir Singh took no actual part in 
the assault. The ca-e is further sup¬ 
ported by the evidence of Suba who states 
that earlier in the day he had seen all 
three accused passing armed as already 
mentioned and of Phulla who states that 
about 10 o’clock he saw Har Narain with 
a spear, Bhagwana with a lathi and a 
third man armed with a lathi coming 
from Kaloi together. It appears from 
the medical report that the deceased was 
very seriously injured and he must have 
died almost immediately. 

In the first information report two 
other oyowitnesses, Sanwalia and Bhu- 
pan, wore stated by Bam Kishan to have 
been present, but neither of these wit¬ 
nesses has been produced to give evidence. 
This unsatisfactory feature has been 
strongly urged by the learned counsol for 
the dofenco as an indication that the case 
for the prosecution is not a true one. It 
does appear however that these two eye¬ 
witnesses belonged to the faction which 
was hostile to the deceased and in my 
opinion from the circumstances of the 
ease no definite conclusion ought to bo 
drawn from the fact that they were not 
produced. The learned counsol for the 
defonce has made many ingenious criti¬ 
cisms of the evidence for the prosecution 
hut there i3 nothing on the record to 
support these criticisms and I find that 
the evidenco for the prosecution fully 
establishes the fact of the murder and 
the complicity of Amir Singh. liar Narain 
and Bhagwana have abscondod and the 
quostion of their guilt or innocence is 
not now to be considered. The accused 
Amir Singh was convicted bv the Sessions 
Judge under S. 302-34, I. P. C., and in 
my opinion the conviction must he 
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affirmed. The sentence imposed was trans¬ 
portation for life. I would accordingly 
affirm the conviction and dismiss the 
appeal. 

There is one further point to which I 
wish to draw attention. The murder was 
a premeditated and brutal one and I can 
find no ground whatever for the view of 
the learned Sessions Judge that the ex¬ 
treme penalty should not have been im¬ 
posed. As I understand the law where 
a Judge finds, as the Judge here does, that 
“the murder was premeditated, cold-; 
blooded and brutal in the extreme,” and 
that the accused is liable for the act as if 
he had committed it alone, and suggests 
no extenuating circumstance, he is not 
justified in mitigating the sentence. 

Shadi Lai, C. J. —I concur. 

B.V./r.k. Appeal dismissed. 
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Jai Lal, J. 

Lit a wan i Sa h a i —Accused—A ppel lan t. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1282 of 1931, Bo¬ 
nded on 25th January 1932, against order 
>f Delhi Conspiracy Commission, Delhi, 

}/- 19th September 1931. 

(a) Penal Code (I860), S. 211—'‘Charge,” 
significance explained. 

The word “ charge ” as used in S. 211 implies 
hat the allegation or accusation of an offonco 
igainst another should be made to a person who, 
>r to a tribunal which, is competent to take ac- 
ion against the person complained against. In 
ither words the test is whether the person' ma¬ 
king the charge intended to sot the criminal law 
n motion against the person charged.IP 247 C 21 

(b) Penal Code (1860), S. 211-No person 
should be proceeded against for making false 
:harge under S. 211 unless he is given oppor¬ 
tunity to substantiate his allegations Crimi¬ 
nal P. C. (18981, S. 476. 

It is settled law that no person should be pro- 
eeeded against for making a false charge against 
another unless he has been given an opportunity 
af substantiating his allegations by tho tribunal 
before which the charge is made and which pro¬ 
poses to take action against him. It is the duty 
of the tribunal which makes a complaint under 
S. 47G, Criminal I’. C., to come to a judicial find¬ 
ing that the allegations made boforo it are prima 
facie false, and it is obvious that a tribunal can¬ 
not come to such a decision without giving an 
opportunity to the person concerned to prove ms 
allegations before it. *■ 

Slwmair Chand—lor Appellant. 

Carden Noad —for the Crown. _ 
Judgment —This is an appeal against 

tho decision of tho majority of tho Com¬ 
missioners of the Delhi Conspiracy Com¬ 
mission directing that a complaint under 
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S. 211, I. P. C., bo made against Bhawani 
Sahai appellant. It appears that Bha¬ 
wani Sahai was an absconder in the Delhi 
Conspiracy Case and was arrested on ‘23th 
August 1931. He was produced before 
the Commission on the next day when ho 
expressed a desire to ruako a statoment 
wherein ho allege 1 that certain police 
officers had torture 1 him and had threat¬ 
ened him with violence unless he dis¬ 
closed certain information. He men¬ 
tioned certain officers by name and others 
ho was unable to namo, but apparently 
was prepared to identify if confronted 
with thorn. Tiio President of the Com¬ 
mission recorded his statement and for¬ 
warded it to the District Magistrate of 
Delhi for any action he might consider 
necessary. It is expressly stated by the 
Commission that it had no jurisdiction 
to deal with the matter. The District 
Magistrate directed, what is described a 
judicial inquiry by ono of the Magistrates 
subordinate to him. Consequently the 
latter held an inquiry which appears to 
havo been conducted entirely in the ab¬ 
sence of Bhawani Sahai and apparently it 
consisted mainly of denials on oath by 
the police officers concerned of the alle¬ 
gations mado by Bhawani Sahai and 
others who slated that no complaint was 
made to them by the prisoner of any 
maltreatment. 

As a result of this ox parte inquiry the 
Magistrate submitted a report to tho Dis¬ 
trict Magistrate that the allegations made 
bv Bhawani Sahai were entirely false. 
The District Magistrate, without express¬ 
ing his own opinion, merely forwarded 
the report to the President of the Com¬ 
mission. Thereupon the Public Proso- 
•cutor made an application to tho Com¬ 
mission praying under S. 476, Criminal 
P. C., that a complaint undor S. 211 ho 
made against Bhawani Sahai. 

I have heard Mr. Shamair ChanJ for 
the appellant and the learned Govern¬ 
ment Advocate for the Crown and am of 
opinion that, even if I wore to assumo 
that the allegations made by Bhawani 
Sahai before the Commission were en¬ 
tirely false, no offence under S. 211, 
I. P. C., is shown to havo been committed 
by him. Tho Commissioners are unani¬ 
mous in holding that they had no jurisdic¬ 
tion to take any action against the per¬ 
sons complained against on the allega¬ 
tions made before thorn on 31st August, 
and this opinion has not been controver¬ 
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ted before me by either counsel. S. 211, 
I. P. C., provides that whoover, with in 
tent to cause injury to any person, insti¬ 
tutes or causes to be instituted any cri¬ 
minal proceeding against that person, or 
falsely charges any person with having 
committed an offence, knowing that there 
is no just or lawful ground for such pro¬ 
ceeding or charge against that person, 
shall ho punishe 1, etc. 

Now, it appears to me that, in order 
successfully to prosecute Bhawani Sahai 
under this section, it is necessary for the 
Crown to establish that tho primary in¬ 
tention of Bhawani Sahai when he made 
the statement was to cause injury to tho 
police officers mentioned by him. 

Further, it is conceded that he did not 
institute or causo to be instituted any 
criminal proceodingsagainst anybody. If 
is however contended that ho “ falsely 
charged ” the police officers concerned 
with having committed an offence. As 
already stated wo may assume that tho 
allegations made by him were false and 
that he knew that there was no just or 
lawful ground for them, but the question 
is whether his making the statement came 
within tho meaning of charging tho police 
officers concerned with an offence. Tho 
word “charge” as used in this connex¬ 
ion, implies, in my opinion that the 
allegation or accusation of an offence ag¬ 
ainst another should he mado to a person 
who, or to a tribunal, which is competent 
to take action against the person com¬ 
plained against. In other words, the tost 
is whether the person making the charge 
intended to sot tho criminal law in mo¬ 
tion against tho persons charged. It is 
conceded that tho Commission was not 
competent to take any action direct or 
indirect against tho police officers concer¬ 
ned to punish them for tho alleged torture 
of or threats to Bhawani Sahai. It is 
not consequently ^possible to bold that 
Bhawani Sahai “ charged ” the polico 
officers concerned with any offence or that 
his intention necessarily was that action 
should be taken against them; he might 
well have intended to secure some ad¬ 
vantage to himself. 

I am consequently of opinion that a 
complaint under S. 211, I. P. C., could 
not be made against Bhawani Sahai. 

It may bo, as was contended before me, 
that, if his allegations bo proved to bo 
false, Bhawani Sahai could be prosecuted 
under S. 182, I. P. C. But, without con- 
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ceding to this contention, I am of opi¬ 
nion that in the peculiar circumstances 
of this case, it is neither proper nor desir¬ 
able that a complaint should he made 
against the appellant. It is settled law 
that no person should be proceeded ag¬ 
ainst for making a false charge against 
another unless he has been given an op¬ 
portunity of substantiating his allegations 
by the tribunal before which the charge 
is made and which proposes to take ac¬ 
tion against him. It is the duty of the 
tribunal which makes a complaint under 
S. 47G, Criminal P. C., to come to a judi¬ 
cial finding that the allegations made 
before it are prima facie false, and it is 
obvious that a tribunal cannot come to 
such a decision without giving an oppor¬ 
tunity to the person concerned to prove 
his allegations before it. This opportu¬ 
nity, it is clear, has not been gi\en by 
the Commission to the appellant and i 
am unable to see how, under the circum¬ 
stances, it would hold, even prima facie, 
that an offence had been committed by 
Bhawani Sahai by making a false state¬ 
ment before it. 

I may mention that Bhawani Sahai was 
discharged in the original case in connex¬ 
ion with which he was arrested at the 
instance of the Crown on the day on 
which the order appealed against was 
passed by the Commission, and further 
that when he appeared before the Com¬ 
mission, he had an injury on his face 
which, the learned Government Advocate 
tells me had been caused to him in his 
attempt to resist his arrest. 

I therefore accept the appeal and, set¬ 
ting aside the order of the majority of the 
Commission, direct that the complaint 
filed against the appellant be withdrawn. 

B.v./H.K. Appeal allowed. 
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Dalip Singh, J. 

Ganga Ram —Appellant. 

v. 

Official Receiver, Delhi - Respondent. 

Alisc. First Appeal No. 447 of 1931, 
Decided on 8th December 1931, against 
order of Dist. Judge, Delhi, D/- 1st August 
1931. 

(a) Provincial Insolvency Act (1920), 
S. 75 (1)—Order refusing to restore appeal 
is appealable. 

The order refusing to restore an appeal dis¬ 
missed for default is covered by S. 75 (1) and is 
therefore appealable. U’ 249 C 1] 


(b) Civil P. C. (1908)0. 5, R. 17-Ade- 

quate time must be allowed from date of 
service and hearing of appeal. 

The law does not provide that on proof that a 
person is evading service of summons he should 
be treated as served. On the contrary it pro- 
viaes another way of service of summons. This 
clearly implies that sufficient time must elapse 
between the service ordered and the time of the 
hearing of the appeal in order to furnish the per¬ 
son room for repentance. Therefore it follows 
that an adequate time must be allowed from the 
date of the service and the hearing of the appeal. 
One day must obviously be held to be inadeqnate- 
until special circumstances are shown that it 
was adequate. [p 219 C 2] 

J. G. Sethi for Appellant. 

Kishcn Dayal and Bhagwat Da gal — 
for Respondent. 

Judgment. —The facts cf this case 
are given in the order of remand passed 
by a learned Judge of this Court dated 
8th November 1929. It is not necessary 
to recapitulate them here. 

On remand the learned District Judge 
dismissed the appeal in default. The ap¬ 
pellant then applied for restoration under 
O. 41, R. 19, Civil P. C. The learned 
Judge took the evidence and found that 
the applicant had failed to establish that 
he was not in Delhi at the time when 
the process was first endeavoured to be 
served on him, and that the report of 


ho process-server established that the 
ppellant was evading service. Substitu- 
el service was therefore correctly 
rdered and was sufficient, and therefore 
ejected the application to rehear the ap¬ 
ical. The appellant had now come in 
ppeal from the order refusing to restore. 

The first objection taken is that no ap- 
ieal lies. The learned counsel for the 
espondent relies upon the terms of 
5. 75 (1), Insolvency Act. Ilis conten- 
ion is that, though the case originally 
ell within the purview of S. 4, Insol- 
ency Act, and an appeal lay to the Dis- 
rict Judge, and on a point of law to the 
Jigh Court, yet the appeal was tornn- 
lated bv the order dismissing the appeal 
n default. The order refusing to restore 
loes not come within the meaning of t ie 
>roviso to S. 75 (1) and therefore as the 
insolvency Act is a special Act no appeal 
ies. The learned counsel for the appel¬ 
ant contends, firstly, that thei appeal ies 
inder the proviso to S. 75 (1), for the 
jrder refusing to restore is a so one 
passed on appeal by the District Court. 
[-Io next contends that in any case f this- 
s an order passed otherwise than in ap¬ 
peal, the appellant can appeal to the Iligb 
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Court by leave of the District Court or 
of the High Court? under the provisions 
of S. 75 (3). 

The learned counsel for the respondent 
contends that S. 75 (3) only applies to 
orders passed in original jurisdiction and 
not to this kind of order. In my opinion, 
Though the point is not free from diffi¬ 
culty, the case is covered by the proviso 
to S. 75 (I) and, in any event, if it is 
held to be governed by the provisions of 
S. 75 (3) then, as tho point is not free 
Ifrora difficulty and no direct ruling of any 
(High Court has been cited on the point, 
I would, in the circumstances, give leave 
! to the appellant to appeal. 

The learnod counsel for the respondent 
contends that leave to appeal cannot bo 
granted unless it is prayed for in the 
memorandum of appeal nor after tire ex¬ 
piry of limitation. But with this conten¬ 
tion though it again raises a point of 
some difficulty I am not prepared to agree 
as at present advised. 

Coming now to the merits of the case, 
it appears that the process server went 
on 14th January to the place where the 
appellant is alleged to reside. He re¬ 
ported that, on knocking at the door, a 
man used to come out, go back into the 
rooms, return and 6tat9 that the appel- 
lant was not to he found. He therefore 
inferred that the appellant was evading 
service deliberately and craved permission 
to take action under the terms of 0. 5, 
E. 17. On the 20th the Court ordered 
him to take action undor the terms of 
0. 5, E. 17, and affix the summons to 
the door of the appellant’s alleged resi¬ 
dence. This was done on the 21sb and 
on tho 22nd the appeal was heard and 
dismissel in default. 

Counsel for the appellant contends, 
firstly, that O. 5, R. 17, Civil P.C., could 
not bo invoked as tho appellant had filed 
the appeal through counsel and therefore 
there was a person available on whom 
service could be effeoted. 

The learned counsel for the respondent 
contends that the engagement of counsel 
had terminated with the original hearing 
of the appeal, but, under the term3 of 
0. 3, E. 4 (2) the appointment was not 
terminated until leave of the Court had 
been obtained on a writing signed by the 
client or pleader or until all proceedings 
in the suit wore onded. 0. 3, R. 4 (3) 
shows that the mere hearing of the ap¬ 
peal does not conclude the authority of 


the pleader. Secondly, it is contended 
that if service was duly effected under 
0. 5, E. 17, Civil I’. C., yet no sufficient 
time was allowed to elapse from tho date 
of the affixation of the process on tlie 
door of the appellant and the date c i the 
hearing of the appeal. 

In my opinion it is unnecessary to 
decide Iho first point as the appellant 
must succeed on the second. The law 
does not provide that on proof that a per¬ 
son is evading service of summons he 
should he treated as served. On the con-j 
trary it provides another way of service 
of summons. This clearly implies that 
sufficient time must elapse between the 
service ordered and the time of the hear-' 
ing the appeal in order to furnish the 
person room for repentance. Therefore 
it follows that an adequate lime must he 
allowed from tho date of tho service and 
the hearing of the appeal. The learned 
counsel for tho respondent contends that 
it. was never argued before the learned 
District Judge, that one day was suffi¬ 
cient in the circumstances of this case. 
This is so, no doubt, hut it seems to me 
that one day must obviously ho held to be 
inadequate until special circumstances are 
shown that it was adequate. 

I therefore accept the appeal and res¬ 
tore the appeal and direct the learned 
District Judge to dispose of it according 
to law. 

In the circumstances I mako no order 
as to the costs of this appeal which will 
he borne by the parties. 

K.N./r.k Appeal allowed. 
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Da lip Singh, J. 

Dilbagh Bai and others— Defendants— 
Appellants. 

v. 

Mt. Telca Devi — Plaintiff — Respon¬ 
dent. 

Misc. First Appeal No. 339 of 1931, 
Decided on 2nd January 1932. from order 
of Senior Sub-Judge, Lahore, D/- 7th 
October 1930. 

Stamp Act (1899), S. 36—Partition suit— 
Final decree not stamped with judicial stamp 
though Court-fee stamp attached — Exe¬ 
cuting Court allowing execution — Decree 
having not been drawn up on the stamp paper 
was held not to be decree. 

In a partition suit a final docrco was not 
stamped with a judicial stamp although court- 
feo stamp was attached to it. Tho oxccuting 
Court hold by mistake that tho docrco was pro- 
porly stamped and allowod oxocution : 
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11, hi : that notwithstanding the provision of 
S. 30, as the decree was not drawn up on a 
-tamp paper it could not be deemed to be a de¬ 
cree at all and therefore there was nothing for 
tho executing Court to act upon : 35 Mad. 20; 29 
Bom. 300 ; A. I. H. 1925 Lali. 552 ; .1. I. R. 
1920 All. 359 and 32 Cal. 483, R'f. 

[P 250 C 2] 

Daulal Ham —for Appellants. 

.S'. L. Puri —for Respondent. 

Judgment. —One Devi Sahai, brought 
a suit for partition of 12 properties. He 
valued the half-share of 11 properties at 
Rs. 5,000 tentative value and .paid court- 
fee of Rs. 412-3-0 on them. There was 
also a prayer for a declaration for which 
a court-fee of Rs. 10 was paid and a 
prayer for rendition of accounts on which 
a court feo of Rs 37-8-0 was paid. Sub- 


up on stamp paper for it most obviously 
is not. This is correct and the learned 
Senior Subordinate Judge evidently mis¬ 
took the additional court-fee stamp paid 
which had attached to tho decree for the 
judicial stamp necessary on which the 
decree should have been drawn up. The 
judgment-debtor appellant cites Stamp 
Act, S. 2, Cl. (15), Thirunvengadathan 
Aiya v. Mangayya(l), Balaram Buddhu- 
ram v. Rum Krishna (2), Guran Dutta 
Mai v. Gurdas Mai Ramchand (3). 
Clihote Lai v. Girajkishore (4) and Jotin- 
dra v. Be jay (5) and others. His point is 
that the decree not having been properly 
stamped, cannot bo looked at at all or 
acted upon under the Stamp Act. On 
the other hand the learned counsel for the 


sequently the parties agreed by compro¬ 
mise that tho properties be partitioned 
and that Rs. 460 on account of stamp be 
paid by the defendant to tho plaintiff. 
A preliminary decree was passed and a 
commissioner appointed for actual parti¬ 
tion. The commissioner awarded pro¬ 
perty worth Rs. 17,489 to the plaintiff 
and on 8th February 1930, the Court of 
the Senior Subordinate Judge passed a 
tinal order and ordered the plaintiff to 
tile a stamp paper on which the decree 
could bo drawn up. Costs were to be 
half and half in the final decree. On 
10th April 1930 tho Ahlmad reported 
that tho plaintiff should make up the 
deficiency on tho plaint of court-fee, that 
is, on Rs. 17,489 Less Rs- 5.000. The plain¬ 
tiff paid in the remaining court-fee of 
Rs. 590 and the Court passed a final decree 
making the defendant liable for the half 
costs in tho final proceeding including this 
Rs. 590. The decree-holder then sought 
to execute tho decree for costs and the 
judgment-debtor pleaded that the court- 
fee had been wrongly demanded and 
wrongly paid, that he was not liable for 
any costs beyond the Rs. 460 and that as 
the final decree was not stamped with a 
judicial stam,> it should not bo taken 
into consideration and could not he exe¬ 
cuted. Tho executing Court held that 
the decree was a deed of partition and 
must be drawn up on stamp paper and 
the decree sheet had been drawn up on 
the stamp paper, the plaintiff paying the 
requisite stamp. It, therefore dismissed 
tho ju Igment-debtor s objection. 

The judgment-debtor has come in ap¬ 
peal. He points out that tho Comt is 
wrong in saying that the decree is diawn 


decree-holder respondent pleads that un¬ 
der S. 36, Stamp Act, this Court is de¬ 
barred from taking any notice of these 
objections. 

The question is not free from difficulty. 
On the one band it is possible, it appears 
to me, to look at the matter in this way. 
On an application for an execution being 
put in the judgment debtor objects that 
there is no decree. It is a question of 
evidence as to whether there is a decreo 
or not and the document having been ac¬ 
cepted and admitted in evidence by tho 
Court, however mistakenly, S. 36 applies 
and this Court cannot overrule the Court 
below. On the other hand it is possible 
to look at it in this way, namely, that the 
question whether a decreo exists or not is 
a necessary preliminary to an application 
for execution. It is not a case of admis¬ 
sion in evidence of a document but a ques-j 
tion of fact or of fact and law, namely, 
whether a decreo exists or not and if thej 
Court has wrongly decided that point it 
is open to the appellate Court to decide 
the matter correctly. On the whole, 
with some hesitation I am of opinion 
that the second view is correct and tho 
decree not having been drawn up on a 
stamp paper it cannot he considered to he 
a decreo at all and therefore there is noth¬ 
ing for the executing Court to act upon. 1 


?his being so the appeal succeeds and 
ismiss tho petition for execution. In 
peculiar circumstances of the c ase 
) [19121 35 Mad. 20=12 I- 775. 

, [19051 29 Bom. 366=7 Bom-L.R. 308. 

v 4 T \\ 1025 Lah. 552—91 I. O. m-. 

) \. L r! 1020 All. 359=03 I. C. 03-IS All. 

332. 

,) [19051 32 Cal. 483. 
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I leave the parties to bear their own 
costs. 

Note. —It is also possible to look at the 
matter in the following way: The decree 
may bo bad as a partition decree, but 
good as a decree for costs and the execut¬ 
ing Court could therefore execute the de¬ 
cree for costs. This view however was not 
put before me by counsel for the decree- 
holder and it did not occur to me at the 
time. It would not in the circumstances 
be fair to the appellant to take this view 
against him and it is doubtful if the de¬ 
cree can be split up in this fashion. 

B.v./r.k. Petition dismissed. 

A I. R. 1932 Lahore 251 

Addison and Hilton, JJ. 

Mt. Parbati and another — Defendants 
—Appellants. 

v. 

Jewan Mal and another — PlaintiiTs—* 
Respondents. 

First Appeal No. 2M2 of 1926, Decided 
on 26th November 1931, against decree of 
Senior Sub-Judge, Jhelurn, D/- 31st Mav 
1926. 

Hindu Law—Alienation—Widow —Aliena¬ 
tion of ancestral property in lieu of antici¬ 
pated personal necessities cannot bind rever¬ 
sioners if widow has not dealt fairly with 
them. 

No doubt it is not on inflexible rule that a 
widow cannot anticipate her personal necessities 
but where sho transfers tho ancestral property in 
lieu of her anticipated personal necessities, such 
transfer can not bo binding on the reversionors 
if tho widow has not dealt fairly with tho ex¬ 
pectant Loirs : .1. 1. 11. 1922 Lah. 317, Dist. 

IP 252 G 11 

Fakir Chand and Qabul Chand for 
Nand Lai and T. D. Klianna for Tara 
Sitigh —(or Appellants. 

Mool Chand for Oovind Das and Asa 
Bam Aggarwal —for Respondents. 

Addison, J. — The plaintiffs are the 
reversioners of one Mula whose widow 
Mt. Hakim Devi is defendant 1 and 
whose daughter Mt. Parbati is defendant 
2. Mula died in 1885 and was succeeded 
by his son Lakhmi Das. Ho died on 12th 
September 1917 and was succeeded by his 
son Chuni Lai. This grandson of Mula 
survived his father Lakhmi Das only by a 
very short time and died on 16th October 
1918. The property left by Mula thus 
reverted to tho grandmother of Chuni 
Lai, Mt. Hakam Devi, the widow ol Mula. 
She on 21st November 1919 transferred 
the property in suit to her daughter Mt. 
Parbati on the ground that her son 


Lakhmi Das had taken Rs. 1,450 from 
the husband of Mt. Parbati for the ex¬ 
penses of a civil suit while she herself had 
borrowed Rs. 300 from her daughter s 
husband for the funeral ceremonies of 
Lakhmi Das and Chuni Lai, her son and 
grandson. The consideration for the 
transfer was thus stated to bo Rs. 1,750 
with the additional consideration that her 
daughter and husband promised to main¬ 
tain the widow as long as she lived. The 
case of the plaintiffs was that they were 
the reversioners of Mula, that there was 
no necessity for the transfer and that 
they were entitled to a declaration that 
tho transfer would not affect their rever¬ 
sionary rights after Mt. Hakam Devi’s 
death so far as the ancestral property was 
concerned. 

The trial Judge held that the residential 
house in Mohalla Gossain, one-quarter of 
a shop in Bazar Nilarian and one-third of 
a shop in the Purani Mandi in Jhelurn 
City together with 1-4 marks of agricul¬ 
tural land, namely, khasra No. 42, was 
not ancestral property qua tho plaintiffs 
and that tho ancestral property consisted 
of khasra Nos. 46, 48 and 63 only. The 
trial Court further found that the parties 
followed Hindu law, that Mt. Parbati 
was not heir of Chuni Lai, and that tho 
reversioners had proved that there was no 
consideration for the transfer except to 
the extent of the sum of Rs. 300 borrowed 
by Mt. Hakam Devi from her daughter’s 
husband for the funeral ceremonies of her 
son and grandson. Although the claim 
was only for a declaration as regards the 
ancestral property, the Sub-Judge then 
went on to decree the claim of the plain¬ 
tiffs as rogards tho whole of the property, 
that is, ancestral and self-acquired, with 
the proviso that the plaintiffs would have 
to pay Rs. 300 when succession oponed 
out to them before they could obtain pos¬ 
session of the property. Against this 
decision Mt. Hakam Devi has preferred 
an appeal while tho plaintiffs have put in 
cross-objeotions to the effeot that the 
transfer should not have been bald valid 
as regards the sum of Rs. 300, 

There is no dispute before us that only 
three khasra numbers namely 46, 48 and 
63 are ancestral. The plaint is quite dear 
and only asks for a declaration as regards 
the land whioh iB ancestral. In these 
oiroumstances the trial Judge had no 
power to grant the plaintiffs a deoree also 
with regard to the self-acquired property 
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and the appeal of ML IIakam Devi must 
succeed to that extent. It may bo men¬ 
tioned that Hakam Devi died during tlie 
pendency of the appeal and is represented 
by her daughter, Mt. Farbati, the other 
defendant. 

It is also clear that there is not sufficient 
evidence to establish that parties follow 
custom. Hindu law must therefore be ap¬ 
plied. That means that Mt. Farbati is 
not an heir and the reversioners are enti¬ 
tled to a declaration as regards the ances¬ 
tral land except to the extent that the 
transfer was for necessity. I am in agree¬ 
ment with the trial Judge that it has not 
been proved that the sum of Ids. 1,450 
was borrowed by Lakhmi Das from Mt. 
Parbati’s husband for the expenses of a 
case in which Lakhmi Das and Chuni Lai 
were co-plaintiffs. The evidenco is net 
sufficient to make out this part of the 
case. I do not doubt that Mt. Hakam 
Devi did borrow Rs. 300 from her daugh¬ 
ter's husband for the obsequies of her son 
and grandson. I see however no reason 
why she should have transferred the an¬ 
cestral property to her daughter to make 
good this small loan. It would have been 
sufficient if she had transferred the self- 
acquired property to her daughter in con¬ 
sideration of this debt. 

Lastly, it is true that it is not an in¬ 
flexible rule that a widow cannot antici- 
jpato her personal necessities and what 
ihas to be seen is whether in a particular 
case the widow has dealt fairly with the 
expectant heirs. Rut in this case it can¬ 
not be held that Mt. Hakam Devi has 
dealt fairly with the reversioners in 
transferring the ancestral property in 
lieu of her anticipated personal necessi¬ 
ties, so that the principle laid down in 
Nam an Mai v liar Bhagwan (l)does not 
help Mt. Farbati. 

I would therefore accept the cross-ob¬ 
jections of the plaintiff reversioners and 
set aside the order of the trial Judge to 
the effect that they would have to pay 
Rs. 300 before they could enter into pos¬ 
session upon the death of Mt. Hakam 
Devi and at the same time I would accept 
the appeal of Mt. Hakam Devi, now re¬ 
presented by her daughter Mt. Farbati, 
to the extent that the plaintiffs will only 
get a declaration to the effect that the 
t ransfer in question so far as the ancest ral 
property is concerned, namely, khasra 

(1) A.I.R. 1922 Lah. 317=6G I. C. 372=2 Lab. 

357. 
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Nos. 46, 48 and G3, will not affect their 
reversionary rights on Mt. Hakam Devi's 
death while that part of the declaratory 
decree with regard to the self-acquired 
property is set aside. Parties will bear 
their own eosts throughout. 

Hilton, J. —I agree. 

P.N./R.K. Order accordingly. 
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Shadi Lal, C. J. and Monroe, J. 

Jawaya and others —Defendants—Ap¬ 
pellants. 


v. 

Mill it< 7 ; and others —Plaintiffs—Res¬ 
pondents. 

First Appeal No. 135 of 1920, Decided 
on 8th December 1931, against decree of 
Senior Sub-Judge, Sargodha, D/ 9th 
November 1925. 

(a) Usurious Loans Act (191S), S. 3—Court 
can go behind contract when it has reason 
to believe that interest is excessive and con¬ 
tract unfair. 

Section 3 of the Act confers ample jurisdiction 
upon the Court to go behind the terms of a con¬ 
tract. when the Court has reason to believe that 
the interest is excessive and that the transaction 
is, as between the parties thereto, substantially 
unfair. IP 253 Cl2} 

(b) Usurious Loans Act (1918), S. 3—To 

prove contract to be unconscionable, some¬ 
thing unconscionable in original dealings 
must be proved—That sum claimed exceeds 
enormously original sum advanced is no 
ground to hold contract unconscionable— 
Compound interest when proper, explained— 
Interest. . 

The mere fact that the principal sum claimed 
exceeds enormously the amount originally ad¬ 
vanced is no ground for holding the transaction 
unconscionable. It must also appear that there 
was something unconscionable cither in the 
original dealings or in the subsequent stages of 
the transaction. Also there is nothing inher¬ 
ently wrong or oppressive in a lender's securing 
for himself compound interest after the borrower 
has for a considerable time neglected to pay the 
debt he owes or the interest accruing due upon 
it which he has contracted pay: il. J. «- 
min P C 910 Foil. [E253D2J 

(c) Usurious Loans Act (1918), S. 3 —Mort¬ 
gage deed providing for simple interest and 
compound interest on entire sum advanced it 
small port of mortgaged property not deli¬ 
vered—Contract is unconscionable. 

Where a clause in a usufructuary mortgage 
deed provides for simple interest and compound 
interest on the entire sum advanced to the 
debtor, in the event of the latter 
liver about one-fourth of tlio mortgage P 
per tv though the rest has been already delivered, 
such 'stipulation is on its face unconscionable^ ^ 

Shuja-iid.din and Mohammad Monir 

—for Appellants. 

C L. Gulati —for Respondents. 
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J away a v. Mul Raj (Slmdi Lai, C- J.) 


Shadi Lai, C. J — On 1st June 1895, 
Bakhu, the ancestor of the defendants, 
granted a mortgage of immovable pro¬ 
perty to the predecessors-in-interest of 
the plaintiffs by way of security for 
Rs. 230 which he borrowed from them. 
The property mortgaged comprise 1 two 
plots of land, measuring 21 bighas 2\ 
kanals and 8 bighas 3 kanal respectively; 
and, though tho mortgage was with pos¬ 
session, it is common ground that the 
mortgagor delivered possession on only 
the first plot of land. As regards the 
second plot, the mortgage deed contained 
the following stipulations: 

The mortgagees 

“will bs put iulo its possession afterwards and 
till the timo of giving possession thereof, the in¬ 
terest will be paid at the rate of Rs. 2-2-4 per 
cent per mensem. But when the possession of 
8 bighas J kanal of laud is delivered by me to 
the mortgagees, the interest will cease to be paid. 
In case the possession of 8 bighas J kanal is 
delivered, the entire money will carry no in¬ 
terest.’’ 

There was a clause in the deed provid¬ 
ing for the payment of compound interest 
in the event of tho failure of the mort¬ 
gagor to pay simple interest within one 
year. 

It appears that the mortgage was in¬ 
tended to be a usufructuary one; but, as 
the mortgagor did not deliver possession 
of the second plot of land, lie promised 
to pay interest on tho whole of the debt 
at the rate mentioned above. It is not 
explained why interest was agreed to bo 
paid on the entiro mortgage money when 
admittedly possession of tho larger plot 
was delivered to the mortgagees and has 
remained with them all along. One 
would expect that interest would be al¬ 
lowed to tho mortgagees only on a part 
of the mortgage money, in order to com¬ 
pensate them for the loss of the ronts 
and profits of the smaller parcel of land. 

It is however beyond dispute that the 
possession of 8 bighas $ kanal was never 
delivered to the mortgagees, and they 
resist the mortgagor’s claim for redemp¬ 
tion by demanding a sum of money which 
oxceeds enormously the amount advanced 
by them. The question for determina¬ 
tion is what amount should be paid by 
the mortgagor on the redemption of the 
property. The learned counsel for the 
mortgagees contends that the contraot os 
entered into by the parties should be 
enforced by the Courts, and he places his 
reliance on certain judgments in support 


of his contention. The leading case on 
the subject is Balia Ma! v. Ala<1 Shah 
(1). in which their Lordships of the 
Privy Council laid down the rule that 
•'the’mere fact that the principal sum now 
claimed exceeds enormously the amount origi 
uallv advanced will be no ground for holding the 
transaction unconscionable. It must also appear 
that there was something unconscionable either 
in the original dealings or in the subsequent 
stages of the transaction." 

As regards compound interest, their 
Lord?hips made the following observa¬ 
tions; 

‘‘There is nothing inherently wrong or oppres¬ 
sive in a lender's scenting for himself compound 
interest after tho borrower has for a consider¬ 
able time neglected to pay the debt he owes or 
the interest accruing due upon it which lie has 
contracted to pay. The borrower cannot acquire 
merit simply by breaking his contract. Bankers 
are, in fact, in this country in the habit, iu tho 
ordinary course of tlioir business, of capitalizing 
the interest accruing on overdrawn current ac¬ 
counts every six mouths, as long as a debit 
balance against the customer remains duo.” 

The propositions of law enunciated by 
their Lordships of the Privy Council do 
not admit of any dispute; but the clause; 
providing for simple interest and com- 
pound interest on the entire sum ad¬ 
vanced to the debtor in the event of tho 
latter failing to deliver about oris-fourth! 
of the mortgaged property appears, on 
the face of it, an unconscionable stipula¬ 
tion. It is not disputed that S. 3, 
Usurious Loans Act 1918, confers ample 
jurisdiction upon the Court to go behind 1 
tho terms of a contract, when tho Court' 
has reason to holiovo that the interest is 
excessive, and that tho transaction was 
as between the parties thereto substan-! 
tially unfair. Both these conditions are! 
satisfied in tho present case, and the 
Court is fully authorized to decline to 
enforce the contract entered into between 
the parties, and to grant such roliof as 
may appear to he just and equitable. 


The mortgagor did not, as pointed 
abovo, deliver possession of 8 bighas $ 
kanals of land, hut the mortgagees had no 
right to domand interest on the whole of 
the money advanced by them. They 
could claim interest only on a propor¬ 
tionate amount of the loan. There is no 
evidence to show that tho quality of the 
smaller plot of land was different from 
that of the first plot, and it is therefore 
reasonable to assume that the two plots 
were of the same quality. The principal 
sum proportionate to parcel, of which 

(1) A. I. R. 1918 P. 0. 219=48 I. 0. l=iiu 
P. R. 1918 (P. 0.). 
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possession was not given to the mort¬ 
gagees, roughly amounts to Rs. 75, and 
the mortgagees may bo allowed simple 
interest on that sum at the rate of 
Re. 1-8-0 per cent per mensem from the 
date of the mortgage deed upto the date 
of redemption. 

For the aforesaid reasons I would ac¬ 
cept the appeal and grant the plaintiffs a 
decree declaring that they are entitled to 
simple interest as stated above. I would 
leave the parties to bear their own costs 
in both the Courts. 

Monroe, J. — I agree. 

B.V./R.K. Appeal allowed. 


A I. R 1932 Lahore 254(1) 

Dalip Singh, J. 


Sajaical —Convict—Appellant. 

v. 

Emperoi —Opposite Party. 


Criminal Appeal No. 1414 of 1931, De¬ 
cided on 11th February 1932, against 
order of Magistrate, First Class, Multan, 
D/- 27th October 1931. 


Penal Code (1860), S. 193, Expl. 2-Crimi 
nal P. C„ S. 164. 

A statement under S. 1G4, Criminal P. C., is 
not evidence in a stage of judicial proceedings 
within the meaning of Expl. 2, S. 193. [P 254 C .] 


TJasant Krishna—tor the Crown. 

Judgment—These two appeals, Nos. 
1414 and 1415 of 1931, can be disposed of 
in one judgment. 

The two brothers Sajawal and Subhan 
have been convicted under S. 193,1. P. C., 
and sentenced to five years' rigorous im¬ 
prisonment. The facts proved are that 
both these brothers were approvers in a 
S. 302 case against Hamid Shah and 
Waryam. After being granted pardon 
they made the usual statements under 
S. 104, read with S. 304, Criminal P. C., 
before Mr. Meehan, First Class Magis¬ 
trate. When they came before the com¬ 
mitting Magistrate, Pandit Hrishi Kesh, 
they resiled from these statements and 
proceeded to make totally contradictory 
statements, alleging that the statements 
made before Mr. Meehan had been in¬ 
duced by police torture to themselves and 
to their' womenfolk. They demanded a 
medical inquiry which showed certain in¬ 
juries on their persons. Unfortunately 
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for them the medical evidence also proved 
that the injuries had been inflicted after 
the statements made before Mr. Meehan, 
and it is fairly clear that these injuries 
were self inflicted in order to bolster 
up the story that the original statements 
before Mr. Meehan had been induced by 
police torture. Before the Sessions Court 
both of them stuck to the story told be¬ 
fore the committing Magistrate resiling 
from the story told before Mr. Meehan. 
As a result of this Hamid Shall and the 
co-accused Waryam were acquitted by the 
learned Sessions Judge. There can lie nc 
doubt that the statements are contradic¬ 
tory, and in my opinion the defence have 
failed to prove that the statements before 
Mr. Meeiian wore extorted by police tor¬ 
ture either to themselves or to their 
womenfolk. At the same time it has been 
held by the Full Bench of the Bombay 
High Court that a statement under S. 164, 
Criminal P. C., is not evidence in a stage 
of judicial proceedings within the mean¬ 
ing of Expl. 2, S. 193. As at present 

advised I do not see any reason to dissent 

• 

from this decision and as a result the sen¬ 
tence of the appellants must bo reduced 
to three years’ rigorous imprisonment, 
their case falling within the second part 
of S. 193 and not within the first part. 
Their appeals are accepted to this extent 
only. 


P.N./R.K. Sentence reduced. 


A. I. R. 1932 Lahore 254 (2) 

Shadi Lal, C. J. and Monroe, T. 

Mohammed —Convict—Appellant. 


Emperor —Opposite Party. 


Criminal Appeal No. 1195 of 1931, De¬ 
cided on 5th January 1932, against order 
of Sessions Judge, Dera Ghazi Khan, D/- 
9th September 1931. 

(a) Penal Code (1860), S. 300- Person 
plunging knife into vital part of body com¬ 
mits offence of murder. 


l person plunging a dangerous weapon like a 
fe into a vital part of the body is deemed to 
,e intended to cause such injury as ho knew 
s likely to cause death and the offenco com- 
tted by him amounts to murder as^defined m 

b) Criminal Trial-Evidence - Accused 
ing near scene of murder is alone not 
ficient — In absence of evidence to show 
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conspiracy to kill or injure deceased accused 
cannot be held guilty under S. 323 read with 
S. 147/109, Penal Code. 

The mere fact that tiic accused were, on the 
morning on which the deceased was stabbed, at 
or near the scene of occurrence is not sufficient 
to make them criminally liable under S. 323 
rend with S. 147/109 when there is not a tittle of 
evidence lo show that they conspired with the 
accused found guilty under S. .100 to kill tho 
deceased or to cause him injury. ; i’ 255 C 21 

P. AI. Lai —for Appellant. 

D. 12. Sawhncij —for the Crown. 

Shadi Lai, C. J. —On the morning of 
10th May 1931, at about dawn, Allah 
Bakhsh, a mochi of the village Shah 
Jamal in tho District of DeraGhazi Khan, 
was stabbed in the abdomen, while lie, 
accompanied by his cousin, Illahi Bakhsh, 
was returning to his village aftor grazing 
his bullaloes in a jungle. After receiving 
tho injury, the victim fled to his house, 
where ho told his father, Din Mohammad, 
ami several other persons that ho had 
been attacked by the appellant, Muham¬ 
mad, with a knife. On tho afternoon of 
that day, he was taken to the hospital at 
Janrpur where, at about 7-30 p. m., his 
statement was recorded by a Magistrate. 
In that statement also he charged Muham¬ 
mad with having pierced a knife into his 
abdomen. 

Tho medical evidence shows that Allah 
Bakhsh sustained one incised wound in 
his stomach, which punctured tho inles. 
tines and resulted in his death on 12th 
May 1931 at about 11-30 p.m. 

The dying declaration of tho deceased 
as deposed to by his father. Din Muham¬ 
mad, and othor persons, and as rocorded 
by the Magistrate on tho ovoning of 10th 
May 1931, receives corroboration from 
the testimony of Ilahi Bakhsh who was 
with him at the time of tho assault on 
he morning in question. There is no 
reason why the ovidenco of Ilahi Bakhsh 
should net be believed. Nor is thero any¬ 
thing to show that Allah Bakhsh falsely 
implicated Mohammad in the dying decla¬ 
rations which ho repeatedly made on 10th 
May 1931. 

The evidence on the record leaves no 
doubt that the prisoner, who had con¬ 
tracted a liason with one Mt. Sabal, sus¬ 
pected tho deceased of being on terms of 
intimacy with the woman, and tho jea¬ 
lousy between the rival lovers is said to 
have supplied tho motive for the assault, 
iho prisoner has merely denied the com¬ 
mission of tho offence, but has made no 
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attempt to account for the injury caused 
to the deceased. Before the Committing 
Magistrate he contented himself with a 
bare denial, hut subsequently he filed a 
written statement in which he came out 
with tho story that, on the morning in 
question, he saw the deceased ravishing 
Mt. Sabal, and upon hearing her outcry, 
he rushed to her rescue anil grappled 
with the ravisher. He does not however 
explain how the decease! sustainel a 
wound in his abdomen. It is true that 
iiis version is supporiel by Ml. Sabal, hut 
it is significant that neither her husband 
nor other persons, to whom she is said to 
have disclosed the incident, have come 
forward to corroborate her testimony. 
As stated above, the story does not ac¬ 
count for tho fatal injury, and there can 
be no doubt that it was an afterthought 
on the part of the accused. 

The dying declaration of the deceased 
corroborated, as it is by tho direct evi¬ 
dence of Ilahi Bakhsh, leaves no doubt 
that it was tho prisoner who caused the 
injury which resulted in the death of tho 
victim. It is true that only one injury 
was caused, hut a person, plunging a 
dangerous weapon like a knife into a vital 
part of the body, is deemed to have in¬ 
tended to cause such injury as ho knew 
was likely to cause death. The offence 
therefore amounts to murder as defined 
in S 300, I. 1\ C., and the sentence of 
death imposed upon him by the Sessions 
Judge is fully deserved. 

The learned Judge has convicted three 
other persons, namely, Khuda Bakhsh, 
Allah Bakhsh and Wassaya, under S o°3 
read with Ss. 117/149, i. I>. C., and sen-’ 
lenceil each of the convicts to suffer rigo¬ 
rous imprisonment for one year. Now 
the only evidence, produced by tho prose¬ 
cution against these persons is that they 
wore, on the morning in question, at or 
near Iho scene of the occurrence; but 
there is not a tittle of evidence to show 
that they conspired to kill the deceased 
or to cause him any injury. The witness 
Ilahi Bakhsh no doubt says that Khuda 
Bakhsh who was armed with a stick, 
dealt a blow with tho weapon on the de- 

bUt t l6 - latt0r,s dying declaration 
makes no mention of Khuda Bakhsh hav 

|ng assaulted him The learned counsel 

!h h ClOWn aduilts fchat tho guilt of 
these three persons has not been ostab. 

lished, and there can bo no doubt that 
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on the record, there is no reliable evi¬ 
dence to connect them with the commis¬ 
sion of the crime. They must therefore 
be given the benefit of the doubt and re¬ 
leased forthwith. For the reasons stated 
above I woul 1 confirm the sentence of 
death imposed upon Mahomed and dismiss 
his appeal. 

Monroe, J. — I agree. 

R.M./r.K. Appeal dismissed. 
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Shadi Lal, C J. and Monroe. J. 

Kirpa Singh —Appellant. 

v. 

Nahi Bakhsh and others— Respondents. 

Second Appeal No. 2596 of 192/, De¬ 
cided on 15th December 1931, against de¬ 
cree of Dist. Judge, Hoshiarpur, D/- 25th 
July 1927. 

(a) Easements Act ( 1887), S. 15 —Right to 
bury or burn dead bodies on another's land 
cannot be acquired by prescription. 

The right to bury or burn dead bodies on land 
belonging to another person is not an easement 
recognized by law and cannot be acquired by 
rvreserintion:" .4. I. n- 1924 Lah. 402; A. I. It. 
1027 Lah. 004 and .4. I. It. 1921 ^ 1^500,^Foh. 

(b) Practice —New case—Customary right 
or implied dedication cannot be allowed to 
be set up in second appeal. 

Where a par tv claiming right of easement in 
certain land as being sanctioned by custom 
does cot raise the idea of customary right or that 
of implied dedication from louguser, in the lower 
Courts it cannot be allowed to take up tho<c 
pleas in second appeal and thus set up a new 

case. '■ 

Fakir Chand—iov Appellant. 

Shuja-ud-din —for Respondedts. 

Shadi Lal, C. J.-The hone of conten¬ 
tion between the parties w ft sm J U 
of land situate in the village o Moju 
Mazara in the Hoshiarpur District The 
plot measures about 4 kanals and formed 
part of field No. 937, which was^ the 
joint property of the plaintiffs and the 
defendants Ivaloo, Sultan Khan, Talia and 
Kauiala. In the revenue records he plot 
is described as a cremation ground for 
Ramdasias, who are represented by the 

defendant Kirpa Singh. _ 

Tbe ret ion, which has given rise to this 

second appeal, was brought by the plain¬ 


tiffs for a permanent injunction restrain¬ 
ing the defendant Kirpa Singh from using 
the land as a cremation ground. Tbe 
Subordinate Judge found that tbe land 
bad been used for the purposes of crema¬ 
tion for 40 or 50 years, and having regard 
to the long user of the land and to the 
fact that all the cosharers of tbe holding 
except the plaintiffs bad admitted the 
claim of the contesting defondant, the 
learned Judge dismissed the suit. On ap¬ 
peal, the District Judge, while holding 
“that the defendant’s family have cremated 
their dead bodies for the last 30 years or so upon 
the plot in dispute,” 

lias decided that the right to bury or 
burn dead bodies on land belonging to 
another person is not an easement recog¬ 
nized by law and cannot be acquired by 
prescription. 

The judgment of tbe learned District 
Judge proceeds upon the rule laid down 
in ilangat Ram v. Siraj-ul-Easan (1), 
which was followed in Jiwan Singh v. 
Karam Din (2). The same view was 
adopted by the Calcutta High Court in 
Gnpal Krishna Sil v. Abdul Samad Chau- 
dliri (3) and we have not been referred to 
any authority in support of the proposi¬ 
tion that the right to bury or cremate 
the dead on land belonging to other per¬ 
sons can be acquired by prescription. 

The learned counsel for the appellant 
however contends that the right claimed 
by his client is sanctioned by custom, and 
in support of his contention he cites 
Mohidin v. Shivlingappa (4). That judg¬ 
ment no doubt enunciates the rule that a 
right of burial may be recognized by local 
custom, and that a custom of that charac¬ 
ter shall be enforced by a Court of law. 
A perusal of the judgments of the lower 
Courts in this case however shows that 
neither the plea of customary right nor 
that of implied dedication from long user 
was set up by the defendant; and he 
cannot be allowed to make out a new case 
in second appeal. 

I would accordingly affirm the decree 
of the lower appellate Court and dismiss 
the appeal with costs. 


Monroe, J.—I agree. 


R.M./R.K. 


Appeal dismissed. 


A. I. R. 1921 Lah. 492=78 I. 0. 152. 

A. I. R. 1927 Lah. GG1=103 I. C. G.3. 

A. I. R. 1921 Cal. 5 G 9 =CG I. 0. CIO. 
[1899] 23 Bom. 660=1 Bom. b. rv. nu. 
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Broadway and Addison, JJ. 

(Hafiz) Abdullah — Plaintiff—Appel¬ 
lant. 

v. 

Mangal Sain — Defendant —Respon¬ 
dent. 

First Appeal No. 1623 of 1926, De¬ 
cided on 20th January 1932, against de¬ 
cree of Sub-Judge, 1st Class, Delhi, D/- 
26th April 1926. 

Civil P. C. (1908), Ss. 35 and 47—Costs of 
former litigation—No suit lies. 

No suit lies for recovery of costs incurred in a 
former litigation between the parties. IP 257 C 2] 

Mehr Chand Mahajan and IIcm Raj 
Mahajan —for Appellant. 

Shamair Chand and A jit Par shad —for 
Respondent. 

Broadway, J. —Under an agreement 
dated 19th September 1919, Hafiz, Ab¬ 
dullah undertook to sell five shops situ¬ 
ated in Delhi to one Mir Singh alias Miri 
Mai for Rs. 32,000. Ho received Rs. 99 
as earnest money. A dispute apparently 
arose between the parties and, on 11th 
November 1919, Mir Singh instituted a 
suit against Hafiz Abdullah for specific 
performance of the aforesaid contract to 
sell, and ultimately obtained a decree in 
the High Court, on 4th June 1924 direct¬ 
ing specific performance of the contract, 
by payment, by Mir Singh, of Rs. 31,901 
on payment of which sum Hafiz Abdullah 
was directed to execute and get registered 
the necessary conveyance. On 14th 
April 1925, Hafiz Abdullah put in an 
application in the High Court purporting 
to be made under S. 35, Specific Relief 
Act, in which it was pointed out that the 
decree of the High Court did not contain 
any specific time by which Mir Singh 
was to pay in the sum of Rs. 31,901 and 
that as he had not paid in the money the 
contract to sell should be rescinded as 
regards the petitioner and the said decree 
vacated and the costs of the suit awarded 
to him against the respondent. This 
petition came up before a Division Bench 
of this Court when an order was passed 
on 24th October 1925, accepting the 
petition and directing that the decree- 
holder, i. e. Mir Singh should pay the 
decretal sum into Court within one 
month from 24th October 1925 and ask 
the Court for possession of the property 
after execution and completion by the 
1932 L/33 & 34 


defendant, Hafiz Abdullah of a proper 
sale-deed. The order proceeded to say 
that in the event of the plaintiff Mir 
Singh failing to do so, “the contract to 
sell shall be rescinded.” Mir Singh did not 
comply with this order and on 23rd Febru¬ 
ary 1926 Hafiz Abdullah instituted a suit- 
setting out the facts and alleging that on 
the contract having been rescinded, the 
decree of the t High Court became null 
and void and 'inexecutablo” according to 
law and thus entitled him, the plaintiff 
to recover the costs incurred by him in 
the High Court of Judicature from the 
defendant. These costs ho alleged 
amounted to Rs. 550 which the defen¬ 
dant in spite of repeated demands re¬ 
fused to pay. A decree for this amount 
was asked for as well as for a declaration 
that this Court's decree had become null 
and void and "inexecutable.” 

The trial Court held that the suit was 
not maintainable for Various reasons. He 
applied the provisions of S. 35, Specific 
Relief Act, and S. 47, Civil P. C. Against 
this dismissal of his suit the plaintiff has 
come up in appeal to this Court. 

Tho question of the decree being null 
and void has been very properly given 
up and Mr. Mehr Chand Mahajan, for the 
appellant has confined his arguments to 
the claim for Rs. 550. He has urged 
that the suit is maintainable as a suit for 
damages and referred to the statement 
made by the plaintiff's counsel on 17th 
April 1926, when the plaintiff’s counsel 
stated that the claim made by the plain- 
tifl for costs was by way of damages. 
It has been urged that the cause of ac¬ 
tion arose when y the contract was res¬ 
cinded and Mr. Mahajan contended that 
the rescission of the contract was by the 
defendant when he failed to make the 
payment directed by this Court to be 
made by 25th November 1925. Jn my 
judgment this view is incorrect. The 
order of this Court rescinded the 
contraot but did not in any shape or 
form affect the decree which remained 
in force and which was capable of exe¬ 
cution so far as tho costs awarded to the 
successful party were concerned. That 
this decree was so capable of execution 
has been admitted by Mr. Mehr Chand 
Mahajan. 

In those oircun.stances it is perfectly 
clear that the suit itself is really a suit 
for recovery _ of costs incurred in the 
formor litigation as 13 evidenced by the 
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plaint itself and the counsel’s statement 
was merely an attempt to disguise the 
real claim. As obviously no suit for costs 
was maintainable the suit lias been 
rightly dismissed. 

In the circumstances however I think 
the order as to costs was not called for. 
I would therefore accept the appeal to 
the extent of setting aside the order as 
to costs and direct that the parties bear 
their own costs throughout. 

Addison, J. — I agree. 

K.N./R.K. Appeal allowed. 
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Addison, J. 

Emperor 

v. 

Sardara and another — Convicts — 
Opposite Parties. 

Criminal Revu. No. 1372 of 1931, De¬ 
cided on 12th February 1932, Case 
reported by Dist. Magistrate, Gujrat, 
D/- 17th November 1931. 

(a) Penal Code (1860), S. 457—Burglary is 
serious offence and deserves deterrent 
punishment—Criminal trial, Sentence. 

Burglary is a serious crime and whenever it is 
detected the person concerned must bo given a 
deterrent punishment. It is not proper to release 
the burglars on probation of good conduct. Such 
sentence means no punishment and emboldens 
persons to commit the crime because they rightly 
think that they can easily escape. [P 258 C 2] 

(b) Criminal P. C. (1898), Ss. 438 and 439 
—Interference. 

Where the judgment of trial Magistrate is per¬ 
verse on the question of sentence the High Court 
should interfere. LI* 259 C 2l 

Bam Lai ( Deivan ), Asst. Legal Remem¬ 
brancer —for the Crown. 

Facts.— On the night intervening bet¬ 
ween 22nd and 23rd June 1931, the house 
of one Ram Labhaya was broken into and 
clothes and ornaments wore stolen there¬ 
from. On the day following, Ram Labh¬ 
aya on return from his well, came to 
know about this burglary. One Mela 
a had character of the village, assured 
Ram Labhaya that, if he did not report 
the matter to the police, he would get 
his ornaments and clothes back. Ram 
Labhaya believed Mela and did not go to 
the police station, but later he found 
that Mela was simply gaining time and 
had no intention to do anything regarding 
the recovery of the stolen property. On 
this on 26th June 1931, Ram Labhaya 
reported the matter to the police where 


Ex. P A, first information report, was 
registered. The Sub-Inspector of Police 
came to tlie spot, and after inquiring into 
the matter lie learnt that Sardara, son of 
Allah Bakhsh, Jat, aged 22, and Ahrnan, 
son of Sher Ali, Faqir, aged about 21, were 
the burglars. lie sent for these persons 
and made inquiries from them. The 
whole of the stolen property was pro¬ 
duced by these persons before the Sub- 
Inspector. The value of the stolen pro¬ 
perty was Rs. 307-4-0. The accused were 
sent up for trial. 

The accused on conviction by M. Hassan 
Akhtar, exercising the powers of a Magis¬ 
trate of the First Clas3 in the Gujrat 
District, by order dated 31st July 1931, 
under S. 562, Criminal P. C., were re¬ 
leased on probation of good conduct for 
one year. 

Report. —From the prosecution evi¬ 
dence it is quite clear that the whole of 
the stolen property was produced by both 
Sardara and Ahman. From the record 
it is also clear that both the appellants 
confessed their guilt and pleaded guilty 
before the Court below. In these cir¬ 
cumstances there is absolutely no doubt 
as to the guilt of Sardara and Ahman and 
therefore in my opinion both Sardara and 
Ahman were rightly found guilty under 
S. 457, I. P. C., by the Court below. 

The question is as to what is the ad¬ 
equate sentence in a case like this. Burg¬ 
lary is a serious offence. It is seldom 
that a burglary is detected. Whenever 
such a case is detected the person con¬ 
cerned must ho given a deterrent sentence. 
In this case the Magistrate released both 
the burglars on probation of good conduct. 
In a case like this such sentence means 
no punishment, and it emboldens persons 
to commit such like crime because they 
rightly think that they can easily escape. 
I therefore am of opinion that the release 
of these persons under S. 562, Criminal 
P. C., was extremely deplorable. 

I submit the record to the Honourable 
High Court with recommendation that 
the sentence of both Sardara and Ahman 
may he enhanced to one year s rigorous 
imprisonment each. . 

Order. —The judgment of the Magis¬ 
trate, First Class, is puerile, and most of 
it is irrelevant. Obviously burglary is a 
serious offence, and in this case, there 
was no proper reason for applying o. obJ, 
Criminal P. C. As the judgment is per¬ 
verse on the question of sentence I think 
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th-.it I ought to interfere. I accept the 
reference anil order that the two respon¬ 
dents, who are clearly guilty, bo sen¬ 
tenced to six months' rigorous imprison¬ 
ment each under S. 457, I. P. C. I have 
awarded this lenient sentence as they 
were convicted a considerable time ago, 
and not. because I consider it sufficient 
for the crime. The circumstance that 
they were let go by the Magistrate cannot 
be altogether ignored. The District 
Magistrate will take steps to see that the 
sentences are carried out. 

R.M./R.K. Order accordingly. 


A. I. R. 1932 Lahore 259 

Tek Chand and Jai Lal, JJ. 

Kartar Singh —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1301 of 1931, De¬ 
cided on 5th February 1932, against order 
Sess. Judge, Sialkot, D/- 13th October 
1931. 

Criminal P. C. (1898), S. 401—Accused 
only 17 years of age and committing crime 
under influence of father and elder brother 
—Case is fit one for exercise of power under 
S. 401—Penal Code (1860), S. 302/149. 

Where, the accused convicted uuder S. 302/119, 
1. P. C., and sentenced to transportation for life, 
was only 17 years at the time of the occurrence 
and acted under the influence of his father and 
elders who are also convicted and similarly 
sentenced, the caso is a fit one for the Local 
Government to exercise its powers under S. 401. 

(P 2C0 C 1) 

R. C. Soni for Govt. Advocate —for the 
Crown. 

Tek Chand, J. The appellant Kartar 
Singh has been convicted by the Ses¬ 
sions Judge of Sialkot under S. 302/149, 
I. P. C., for having committed the mur¬ 
der of ono Yirsa Singh on 12th Juno 
1928, and lias beon sentenced to trans¬ 
portation for life. He has preferred an 
appeal from jail and is not represented 
by counsel before us. Wo have examin¬ 
ed the record, and heard counsel for the 
Crown. 

The appellant’s father Sawan Singh, 
his brother Bahadur Singh and three 
other persons, named Sohan Singh, Labh 
Singh and Sardar Singh, wero tried in 
1928 for having taken part in the same 
offence and were convicted and sentenced 
each to transportation for life. The con¬ 
viction and sentences were affirmed on 
appeal by the High Court (Criminal Ap¬ 
peal 1446 of 1928, decided on 13th 
February 1929). The appellant was' 


mentioned in that trial as one of the per¬ 
sons who had participated in the crime, 
but as he had absconded soon after the 
occurrence he could not l e tried at the 
time. He has now been arrested and 
Inis been tried, convicted and sentenced 
as stated above. 

The facts of the case are very simple. 
The proprietors of Chak Arzani in the 
Daska Tahsil of the Sialkot district had 
sunk a well in the village shamilat and 
for this purpose they required Rs. 200. 
In order to raise this sum, they leased 
eight ghumaons of the shamilat land for 
four years to one Klmsal Singh, w ho 
subsequently assigned his rights to Sawan 
Singh, father of the appellant. In the 
lease deed the fields which were let to 
Sawan Singh were not specified. He laid 
claim to a plot of the shamilat land 
measuring 5 kanals 5 marlas which had 
been under the cultivation of Bhad Singh, 
father of Yirsa Singh, deceased, for a 
period of thirty years and which had been 
entered in the revenue papers as his 
khudkasiit. On the morning of 12th 
June 1928, Sawan Singh accompanied by 
his sons, Bahadur Singh and Kartar 
Singh appellant, went to plough this 
field. Yirsa Singh, deceased, and his 
brother Gian Singh (P. W. 9) arrived 
on the spot and began to remonstrate 
with Sawan Singh and his sons. On this 
a quarrel arose, and Sawan Singh and 
his sons began to heat Yirsa Singh and 
Gian Singh. They summoned Labh 
Singh, Sardar Singh and Sohan Singh 
who were in the adjoining field, and these 
persons also joined in the assault. Tho 
assailants were armed with dangs and 
sharp-edged weapons, and they inflicted 
no less than 19 injuries on Yirsa Singh, 
llis skull was fractured and ho fell down 
unconscious instantaneously. His brother 
Gian Singh (P. W. 9) was also beaten 
and he received 27 injuries somo of which 
were grievous. A doctor was sent for to 
attend to the injured persons, and he 
advised that they be taken to tho hospital 
at Daska. This was arranged, but Yirsa 
Singh expired on the way. 

The case for the prosecution is fully 
established by tho evidence of P. W. 8 
Bhag Singh, father of Yirsa Singh, de¬ 
ceased, P. W. 9, Gian Singh, who himself 
has beaten at the time. P. W. 10 Sohna, 
P. W. 11 Ahmad Din, P. W. 12 Mohkam 
Chand and P. W. 13 Buta, all of whom 
have sworn that they witnessed the 
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ciiine. In addition to this, we have the 
testimony of P. W. 14 Mt. Harnam 
Ivaur, widow of ^ irsa Singh, who arrived 
at the scene soon after the beating had 
commenced. There is absolutely no 
reason to doubt the veracity of these eye¬ 
witnesses, several of whom are absolutely 
disinterested persons. 

The appellant denied having taken part 
in the crime and stated that he was ill 
at the time. In support of this plea he 
produced three witnesses, but their evi¬ 
dence is worthless and has been rightly 
rejected by the learned Sessions Judge. 

The case against the appellant is fully 
established and, in my opinion, he has 
been rightly convicted under S. 302/149, 
I. P. C. 

As regards the sentence the learned 
Sessions Judge has awarded him the 
minimum sentence permissible under the 
law. Agreeing with the assessors he has 
however observed that this is a fit case 
in which a recommendation should be 
made to the Local Government for reduc¬ 
tion of the sentence under S. 401, Crimi¬ 
nal P. C. After consideration, I agree 
with the learned Sessions Judge. The 
appellant was only 17 years of age at the 
time of the occurrence and there is no 
doubt that he acted under the influence 
of his father and elder brother, both of 
whom have been convicted and sentenced 
each to transportation for life. I think 
therefore that this is a fit case for the 
Local Government to exercise its powers 
under S. 401, Criminal P. C., and make 
a substantial reduction in the sentence. 
In my opinion, a sentence of four years’ 
rigorous imprisonment will meet the 
ends of justice. 

Jai Lai, J. —I agree. 


R.M./R.K. 


Order accordingly. 
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Shadi Lal, C. J. and Abdul Qadir, J. 

Chandgi- Convict—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 1191 of 1931, 
Decided on 10th February 1932, against 
order of Sess. Judge, Karnal, D/- 13th 

August 1931. . 

‘ Penal Code (I860), S. 84—Plea of infamty 
—Mere fact that accused committed unusual 
acts in the past does not lead to inference of 

insanity. _ ... , 

The mere fact that the accused committed cer¬ 
tain unusual acts in the past does not lead to 
the inference of insanity of the accused at the 
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time of the commissiou of the offence. In order 
to avail of the plea of insanity under S. 84 it 
must be shown that the accused was incapable 
of understanding the nature of his act at the 
time when the act in question was committed. 

^ here the accused found guilty under S. 302 
made no attempt to run away on'the commission 
of the crime, kept on wearing the bloodstained 
clothes till the arrival of the police and on pre¬ 
vious occasions used to snatch away huqqas from 
people saying that it was bad to smoke and used 
to tear off his clothes and hurl brickbats and 
once gave a beating to his uncle. 

Held: that the acts though unusual did not 
necessarily lead to an inference of insanity 
moreover they related to the past. [P 2G1 Cl, 2) 

Shamair Chand —for Appellant. 

Abdul Rashid —for the Crown. 

Abdul Qadir, J. — The appellant, 
Chandgi, of village Kalkha in Karnal 
District, has been tried for the murder of 
a young lad named Baru, whose age was 
about 16 years, on 27th April 1931, and 
has been convicted under S. 302, I. P. C., 
and sentenced to transportation for life. 

In appeal the facts alleged by the pro¬ 
secution are not disputed, and the only 
plea urged on behalf of the convict by 
Mr. Shamair Chand, who has argued his 
case before us, is that Chandgi was sub- 
ject to fits of insanity and was incapable 
of understanding the nature of his act, 
owing to unsoundness of mind. 

The facts of the case briefly are, that, 
on the day in question, some young lads, 
including the deceased.and Daya(P. W. 4) 
and Rulha (P. W. 5), were grazing their 
cattle in the jungle, not far from their 
village. At noon, when the deceased went 
to a water-course after taking his midday 
meal in order to wash a basin, Chandgi 
suddenlv walked up to that place with a 
lathi, and began to strike him on his 
head. It is not alleged that any alterca¬ 
tion took place between them on that 
occasion, nor does anyone know of any 
other cause for ill-will between the two. 
Barureceived three blows on the head, 
each one of which fractured the skull 
and died instantaneously. The accused 
then put his dead body into the water¬ 
course. The relatives of the deceased 
were informed and a report was made to 
the police. The accused did not try to 
run away from the scene of occurrence 
but quietly sat there. He was airrested 
by the police when they arrived and ms 
coat and dhoti (loin cloth) were taken off 
his person and stains of blood "en5 no¬ 
ticed on them. These clothes were sub¬ 
sequently submitted to the Chemical 
Examiner and the Imperial Sereologisb 
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and the report is that they were stained 
with human blood. 

Direct evidence as to this offence js 
given by Daya (P. W. 4), Rulha (P. W. 5) 
and Ram Dia (P. W. 13), whose testi¬ 
mony there is no reason .to distrust. The 
motive for this offence is in obscurity. 
It is suggested however by Daya (P. W. 4) 
that Baru had beaten one of their cows 
about an hour before the occurrence and 
it is possible that the accused may have 
killed him on that account. 

With regard to the plea of insanity. 
Dr. Ajmal Hussain, (P. W. 2) states that 
he kept the accused under observation but 
nothing abnormal was detected to suggest 
insanity. Dr. Munshi Ram, who saw 
the accused on 28th April 1931, i. c., 
just a day after the occurrence, did not 
see anything abnormal about him. The 
learned counsel for the appellant con¬ 
tends however that in spite of the opinion 
expressed by the doctors, there are cer¬ 
tain circumstances which indicato that 
the accused was of unsound mind aud was 
not responsible for his actions. Ho lays 
stress, first of all, on the fact that the 
accused made no attempt to run away, 
and secondly on the circumstance that he 
kept wearing the blood-stained clothes 
till the arrival of the police and did not 
try to conceal them or to do away with 
them. Reliance is also placed on evi¬ 
dence lead by the defence, on behalf of 
the accused, to show that he had been 
noticed showing signs of mental unsound- 
uess or abnormal behaviour on previous 
occasions. Some defence witnesses stato 
that he used to snatch away huqqas from 
people saying that it was bad to smoko. 
It is also stated that he sometimes began 
tearing off his clothes or hurling brick¬ 
bats. Some witnesses mentioned that 
the accused once gave a beating to his 
uncle. I am afraid this evidence, oven 
if true, does not help the appellant. The 
acts mentioned, though somewhat unusual, 
do not necessarily lead to an inference of 
insanity. Moreover they relate to the 
past and cannot lead to any inference 
that the accused was incapable of under¬ 
standing the nature of his act at the 
time when the act in question in this 
case was committed. There is something 
unusual, no doubt, in his not attempting 
to run away and not trying to change his 
blood-stained clothes, but even this con¬ 
duct cannot lead to any necessary infer¬ 
ence of insanity. The deed was oom- 
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mitted by him in broad daylight and 
in the presence of a number of witnesses 
and it may be that he thought it futile 
to make an attempt to escape. He must 
have been watched also, and if he had 
tried to run away he would probably 
have been arrested and could not have got 
any opportunity of changing his clothes. 
Under these circumstances there is noth¬ 
ing very strange in his giving up the 
idea of running away or of trying to 
change his garments. I am of opinion 
therefore that tho plea of insanity is not- 
established by tho evidence on the record 
and S. 84, I. P. C., has no application to 
the present case. 

The assault on Baru was absolutely un¬ 
provoked. The appellant admits having 
committed it. The learned Sessions Judge 
has, I think, already made allowance for 
any mental defects that the accused may 
possess by giving him the lesser penalty 
of the law and sentencing him to trans¬ 
portation for life. I would therefore dis¬ 
miss his appeal and uphold his convic¬ 
tion as well as tho sentence passed by the 
learned Sessions Judge. 

Shadi Lai, C. J.— I concur. 

R.M./r.K. Order accordingly. 
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Broadway and Monroe, JJ. 

Ata Mohammad —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 122S of 1931, De¬ 
cided on 3rd February 1932, against order 
of Addl. Sess. Judge, Shapur, D/- 3rd 
October 1931. 

Evidence Act (1872), S. 27—Confession of 
accused to Magistrate not deputed by police 
is admissible. 

A confessiou of guilt made by au accused per¬ 
son to an Honorary Magistrate is admissiblo in 
ovidence against him when the evidence shows 
that tho Magistrate was not deputed by the 
polico to question the accused but was only 
asked to summon the accused aud to ascertain 
the truth from him. [p 2G8 C 1] 

Barkat Ali —for Appellant. 

D. R. Sawhney —for the Crown. 

Broadway, J. Ata Mohammad alias 
Ataya, son of Sultan, a ganjori of Thatti 
Ghanora in tho district of Shahpur, has 
been found guilty of having caused the 
death of an old woman named Mt. Sahi- 
ban on 20th July 1931, and, under S. 302, 
I. P. 0., has been sentenced to transpor¬ 
tation for life. He has appealed through 
Mr. Barkat Ali who has addressed us at 
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length and has taken us through the evi¬ 
dence on the record. 

The story for the prosecution is that 
for some considerable time there has been 
ill feeling between the appellant and 
Mt. Sahiban's family. The trouble com¬ 
menced some two years back in connexion 
with a transaction relating to the sale 
of some rams to Sarwar, the son of the 
deceased woman, by the appellant. The 
matter was settled through the arbitra¬ 
tion of Pir Rang Shah. Subsequently, 
about a year ago, the appellant abducted 
Mt. Sardaran, a daughter of the deceased 
woman. He kept her with him for two 
or three days and then, again through the 
good offices of Pir Rang Shah, the de¬ 
ceased got her daughter back. It is said 
that on 19th July 1031, there was an 
altercation between the deceased and the 
appellant over the payment of the amount 
fixed by the Pir as payable to the appel¬ 
lant by Sarwar in connexion with the 
rams. The appellant accused the de¬ 
ceased's family of bad faith inasmuch as, 
although the girl had been returned, 
the debt had been still left outstanding. 
This quarrel is deposed to by P. W. f>, 
Ali Mohammad, and others and there is 
no reason to doubt the correctness of this 
part of the story. On the afternoon of 
20th July 1931, Mt. Sahiban was grazing 
her sheep in the grazing grounds adjoin- 
ing the rakh where the appellant was also 
looking after his (lock. P. W. 3, Ahmad, 
was also working in the neigbourhood 
and in the afternoon was lying down 
under a tree when he heard the noise of 
an altercation and looking up saw the 
appellant assaulting the deceased. From 
his description of what occurred it would 
appear that the appellant was endeavour¬ 
ing to take away some of the sheep be¬ 
longing to Mt. Sahiban and Mt. Sahiban 
was, not unnaturally, objecting to this be¬ 
ing done. The witness then saw the appel¬ 
lant strike several blows with a stick some 
of which struck Mt. Sahiban on the head 
who dropped and the appellant went on 
heating till Ahmad called out whereupon 
Ataya ran awav towards the village. 
P. W. 4, Ata Mohammad, another shep¬ 
herd, is said to have seen the appellant 
running towards the village at a dis¬ 
tance of about a mile from the scene of 
the occurrence. This witness knew noth¬ 
ing about the occurrence itself. Ahmad 
waited near the spot till the evening in 
the hope that somebody would pass by 


who could be left in charge of the dead 
body. As no one appeared he proceeded 
to the house of the deceased, but found 
nobody there and thereupon went on to 
the house of lambardar, Ata Mohammad, 
son of Ali Mohammad (P. W. 5), to whom 
he related what lie had seen. Accom¬ 
panied by the lambardar lie then returned 
to the house of the deceased and there lie 
found that Sarwar had come back. 

It appears that the flocks had returned 
in the evening and as Mt. Sahiban had 
not come back with them Sarwar had 
taken Sardara with him and had gone to 
look for her. A dust storm came on and 
they were unable to find any trace of the 
woman and thereupon they returned. 
On hearing what Ahmad had to say Sar¬ 
war went to the spot with the lambar¬ 
dar and Ahmad and, there found his 
mother dead. Rain came on and it was 
at sargiwela, i. e. 3 a. m. that the lam¬ 
bardar finally told Sarwar to go and 
make a report. Sarwar went to the 
house of Pir Faiz Shah where he arrived 
at nimazwela, early dawn, and accom¬ 
panied by him, went to the house of Pir 
Rang Shah (P. W. 13), an Honorary 
Magistrate. To him lie related the facts, 
and a chaukidar was sent to accompany 
him to the police station where he made 
his report at about 9-30 a. in., the police 
station being some nine miles distant. 

The Sub-Inspector came to the village 
where he was met by the Honorary 
Magistrate and others and, leaving the 
Honorary Magistrate to summon the 
accused, he him9elf went on to the scone 
of the occurrence where he drew up the 
usual inquest report and arrangod for the 
despatch of the corpse to the hospital 
for post-mortem. During his absence 
the Honorary Magistrate Pir Raug Shah 
had sent for the appellant and had ques¬ 
tioned him and, according to the Magis¬ 
trate’s evidence, the appellant admitted 
having killed the woman because she had 
not paid him the money though she had 
got the girl back and had married her to 
another man in spite of the fact that the 
girl wanted to marry him, the appellant. 

The story is homo out in all material 
details by the evidence for the prosecu¬ 
tion and the learned counsel for the ap¬ 
pellant was constrained to admit that 
the main witness Ahmad was wholly 
disinterested. He has no hostility of 
any kind with the appellant and is in no 
wav connected with, or biased in favour 
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of the deceased woman's family. The 
story he tells appears to me to be a per¬ 
fectly straightforward one and his evi¬ 
dence alone is, in my judgment, sufficient 
to warrant the conclusion arrived at by 
the learned Sessions Judge. 

There is however corroboration of his 
story to be found in the statement of Ata 
Mohammad (P. W. 4) who saw the ap¬ 
pellant running at a distance of about a 
mile from the scene of the murder. This 
evidence itself is only of importance as 
supporting Ahmad in his story that the 
appellant was in his village on that uay, 
for the appellant pleaded an alibi and 
claimed that he was in a village some 


struck. That this opinion is of no value 
is clear from the fact that the medical 
evidence shows that there were at least 
four blows struck on the head. In my 
judgment there can he no doubt that the 
proper section is 302,1.P.C., and that the 
appellant is clearly guilty of murder. 
In fact in my view it would have been 
perfectly correct to attribute to the ap¬ 
pellant- an intention to cause death. That 
lie certainly had knowledge that he was 
likely to cause death, and had no excuse 
whatever for his action is beyond doubt. 

1 would therefore dismiss this appeal. 

Monroe, J. —I agree. 

K.N./R K. Appeal dismissed. 


seven kos away. 


Further, there is the confession made 
by the appellant to the Magistrate. The 
learned counsel for the appellant has 
urged that this confession should not be 
admitted in evidence inasmuch as it was 
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Dalip Singh, J. 

Kesar and others — Convicts Peti¬ 
tioners. 


made to a person who had been deputed 
by the police to question the person ac¬ 
cused of the crime. As a matter of fact 
his description is not quite accurato for 
the Sub-Inspector does not say that ho 
deputed the Magistrate to question the 
[accused. What he says is that he was 
deputed to ascertain the truth and to 
summon the appellant. The statement 
made by the Magistrate is not covered by 
S. 27, Evidence Act, and is therefore in 
my judgment, admissible. As I have said 
however even if it wore assumed that this 
confession was inadmissible, the state¬ 
ment of Ahmad is sufficient to bring his 
guilt home to the appellant. 

It is not necessary to refer to the 
defence evidence for the learned counsel 
very properly decided not to read the 
statements of the defence witnesses. I 
have gone through that evidence and 
consider that the action taken by the 
learned counsel for the appellant was 
justified. 

Next, counsel for the appellant urged 
that the offence of the appellant fell 
within the four corners of S. 304, Part 2, 
I. P. C., and did not come within the 
definition of murder. Ho has based most 
of his arguments on this part of the case 
on the opinion of three of the assessors 
who have apparently drawn on their 
imagination and have como to the con¬ 
clusion that the appellant never intended 
to kill the deceased, one of them going 
so far as to say that, in all probability, 
the blow on the head was accidentally 


v. 

Emperor— Opposite Party. 

Criminal Rovn. No- 1446 of 1931, De¬ 
cided on 12th February 1932, Case re¬ 
ported by Soss. Judge, Hissar, D/- 3rd 
December 1931. 

(a) Criminal P. C. (1898), S. 254-Appli- 
cation. 

A Magistrate not disposing of ft case, although 
compoteut to do so himself is guilty in not doing 
60 of failure to comply with provisions of S. ‘254. 

IP 2G-4 C 1] 

(b) Criminal P. C. {1898), S. 439—Unneces¬ 
sary committal justifies quashing of commit¬ 
ment order. 

An unnecessary committal is an error of law 
which would justify the quashing of commitment 
order. It is extremely undosirable that a caso 
which can bo adequately dealt with by a Magis¬ 
trate himself should be committed to the Sessions. 

|P 204 C 1] 

(c) Penal Code (1860), Ss. 224 and 225— 
Accused apprehended in connexion with mur¬ 
der by persons within whose view offence had 
not been committed—Charges under Ss. 224 
and 225 are not maintainable. 

Where tho accused aro apprehended, in con¬ 
nexion with a murder, by persons who aro not 
legally authorized to do so, tho ofTenco of murder 
not having beon committed within their viow, 
the charges under Ss. 224 aud 225 against tho 
accused aro not maintainable in law. [V 204 C 2] 

Facts.—Sardar Gurdial Singh, Magis¬ 
trate, 1st Class, with S. 30 powers, has 
committed to the Sessions, Kesar and Ram 
Chand for offences falling under Ss. 324/34 
and S. 224, I. P. C., and Sundar and 
Bachua for an offence falling under S. 225, 
!• F. C., and the question is whether this 
commitment should be quashed. 

The prosecution story is as follows: 
On the forenoon of 10th May 1931 
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Kesar and Rain Chand, along with Hazari, 
absconder, caused the death of Ratna in 
the area of village Sukhchain. Manphul 
was the eyewitness of the murder. He 
proceeded to the abadi and informed 
Hanwanta, chaukidar, of this occurrence. 
The chaukidar Hanwanta along with 
Megha and two others proceeded to the 
spot of murder to arrest the culprits, but 
they had gone only 200 karams from the 
village, when they met the three mur¬ 
derers Kesar, Ram Chand and Hazari 
coming towards the village on camels. 
Hanwanta chaukidar asked his companions 
to arrest these three culprits. Kesar 
however aimed his sword at the head of 
Hazari, P. W.,although the latter warded 
off the blow with a lathi. When Megha 
advanced, Kesar gave him a sword cut 
which cut the turban and grazed his fore¬ 
head. Ram Chand and Hazari accused 
then assaulted Megha with lathis and 
threw him down to the ground, Kesar 
giving him a sword cut on the hands. At 
this juncture, Bachna, Sundar, Jiwana 
and Ram Chand, son of Kishna, shouted 
from the field of Budha asking the mur¬ 
derers to take heart. Jiwan gave a lathi 
blow on the arm of Megha. The captors 
accordingly dispersed and so did the mur¬ 
derers. The commitment which is sought 
to be quashed relates to the subsequent 
effort at capture of the murderers. The 
only reason given by the learned Magis¬ 
trate for committing the case to the Ses¬ 
sions was that it was a case supplemen¬ 
tary to the murder case against Ram 
Chand and Kesar. 

Report. —The attempt to capture the 
murderers after the murder had been 
completed would be an affair altogether 
distinct from the charge of murder and 
that is no reason why this distinct charge 
should have been sent up to the Sessions. 
The maximum sentence of imprisonment 
for the gravest effence, viz., the one fall¬ 
ing under S. 225, I. P. C., is seven years, 
a sentence which could have been passed 
by the committing Magistrate himself 
who was exercising onhanced powers 
under S. 30, Criminal P. C. The other 
offences under Ss. 324 and 224, I. P. C., 
are triable even by a 1st Class Magistrate. 
The committing Magistrate was thus com¬ 
petent to dispose of the case himself, and 
in not doing so, he was guilty of failure 
to comply with the provisions of S. 254, 
Criminal"P. C. An unnecessary commit¬ 
tal is therefore an error of law which 
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would justify the quashing of the com¬ 
mitment order. I need not add that it is! 
extremely undesirable that a case which! 
can be adequately dealt with by a Magis¬ 
trate himself should be committed to the 
Sessions. Such a course means duplica¬ 
tion of proceedings, change in the course 
of appeal, throwing unnecessary work on 
the High Court on the appellate side, 
besides throwing unnecessary work on 
the Sessions Judge on the original side. 
The Government too is put to a good deal 
of unnecessary expense. I may also note 
that the charges under Ss. 224 and 225, 
I. P. C., are hai'dly maintainable in law 
as Hanwanta, chaukidar, and his com¬ 
panions were not legally authorized to 
apprehend the accused because the offence 
of murder was not committed within their 
view. 

For reasons given above, I forward 
the case to the High Court of Judi¬ 
cature at Lahore witli the recommenda¬ 
tion that the commitment of the four 
accused for the offences mentioned in 
para. 1 above be quashed and the Magis¬ 
trate be directed to dispose of the case 
himself according to law. 

Order. —For the reasons given in 
the order of the learned Sessions Judge I 
quash the order of commitment to the 
Sessions and direct the Magistrate or any 
other Magistrate competent to dispose of 
the case, to proceed with the case himself 
according to law, bearing in mind the 
second point raised by the learned Ses¬ 
sions Judge as to whether any offence 
under S. 224 or S. 225, I. P. C., has been 
committed at all: cf. S. 59, Criminal 
P. C. 

R.M./R.k. Order accordingly . 
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Abdul Qadir, J. 

Girdliarilal and another —Appellants. 


v. 

Jugal Kishore and others Respon¬ 
dents. 


Misc. First Appeal No. 315 of 1931, 
Decided on 5th January 1932, against 

order of District Judge, 

bell pur, D/- 27th November 1930. 


Appeal—New plea. 

:ontention not raised by a party in the 
; below cannot be allowed to be^ raised w 
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Narinjan v. Md. Yunus 


# (b) Insolvency—Death of debtor during 
proceedings for insolvency—Debtor can still 
be declared insolvent. 

A person against whom a petition in insol¬ 
vency has been presented can be declared insol¬ 
vent in spite of the fact that he dies before the 
application for his being declared insolvent is 
decided: A. I. R. 1028 Mad . 470, A. I . R. 
1028 Mad. 480: A. I. R. 1030 Cal. 500, Foil . 

[P 2G5 C 2] 

M. L. Puri —for Appellants. 

Bishen Nath —for Respondents. 

Judgment.—An application was made 
by one of tli6 creditors of a firm, which 
was doing business at Peshawar under 
the name of Uttam Chand Gobind Sahai, 
that Wndhu Shah, son of Uttam Chand, 
and Gobind Sahai who were partners of 
the firm may be declared insolvents as 
they had left their usual place of busi¬ 
ness at Peshawar and had stopped their 
business. The other condition prece¬ 
dent for an application for insolvency 
that the debts of the debtors amounted 
to more than Rs. 500 was also alleged 
and has been proved. In the course of 
the proceedings Wndhu Shah died. It 
was urged by counsel that Wndhu Shah 
being dead the application could not pro¬ 
ceed. The learned District Judge how¬ 
ever overruled this objection. Follow¬ 
ing the decision of the Madras High 
Court in Venkatarama Aiyar v. The 
Official Receiver, Tinnevclly (l), he al¬ 
lowed the application to proceed and 
ordered the names of the sons of Wadhu 
Shah to be brought on the record, for 
realization and distribution of the pro¬ 
perty of the debtor. The proceedings 
were concluded by an order dated 27th 
November 1930 which held that an act 
of insolvency was proved as Wadhu Shah 
and .Gobind Sahai had given up their 
business at Peshawar and had absented 
theraseiyes from that place. He declared 
both of them insolvents and ordered their 
property to vest in the Official Receiver. 

He also ordered that the creditor should 

prove his debt within three months and 
the application for discharge should be 
made within two years of the date of this 
order The sons of Wadhu Shah have 
appealed against the order through Mr. 
Mukand Lai Pun. 

The learned counsel stated his argu¬ 
ments with a point not raised by him in 
his grounds of appeal. He urged that 

, Pr °° f thttfc fche insolvents 
had departed from their usual place of 

Mad ^' 4 f 28 Mad> 4 ™=109 “Tc. 94=6l 


business with intent to defeat or delay 
their creditors and asked for permission, 
under O. 41, R. 2, to argue this new 
point. This was objected to by Mr. 
Bishen Nath on behalf of the respondent. 
He pointed out that this contention had 
not been raised by the insolvents in the 
Court below and it- would be unfair to 
allow them to spring such a surprise on 
their opponent. This objection is rea¬ 
sonable and consequently I did not allow 
Mr. Puri to raise a contention at this 
stage, which had not been raised in tho 
Court below. 

Coming to the grounds of appeal al¬ 
ready filed by Mr. Puri, his principal 
ground was that Wadhu Shah could not 
legally be adjudged insolvent after his 
death. In other words, he wanted to 
contest the correctness of the decision in 
Venkatarama Aiyar v. The Official Re¬ 
ceiver, Tinnevclly (1;. He concedes how¬ 
ever that since he filed his appeal lie has 
seen two other rulings in which the same 
view has been expressed; one is Ramatliai 
Anni v. Kanniappa Mtidaliar (2) and 
the other is Ramcsh Chandra v. Charu 
Chandra, A. I. R. 1930 Cal. 590. In 

this last decision a Division Bench of 
the Calcutta High Court has followed 
tho ruling reported as Venkatarama 
Ayyar v. The Official Receiver, Tinne- 
velly (1). Under the circumstances he 
admits that he cannot press the ground 
of appeal No. 1. I agree with the view 
taken in the rulings referred to above 
and hold that Wadhu Shah has been 
rightly declared insolvent in spite of the 
fact that lie died before fche application 
for his being declared insolvent was de¬ 
cided. 

There is no substance in this appeal 
and it is hereby dismissed with costs. 

R.M./r.k, _ Appeal dismissed. 

(2) A. I. R. 1928 Mad. 480=110 I. C. 167= 
51 Mad. 495. 
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Shadi Lal, C. J. and Hilton, J. 
Narinjan and others — Defendants- 

1 Am L . 


Appellants. 


v. 


T • 

Muhammad Yunus — Plaintiff—Res 
pondent. 

Second Appeal No. 2870 of 1927 Deoi 

d ? d ™ 3 T d P ecember 1931, against deore< 
of^Djst. Judge, Delhi, D/. 15th Angus 
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Specific Performance — Plaintiff has to 
prove that he was prepared to perform his 
part of contract as it really was. 

Iu order to obtain a relief by way of specific 
performance of a contract the plaintiff has first 
to allege and prove that he was ever ready and 
willing to perform his part of the contract from 
the date of the contract to the date of the suit, 
as the contract really was and not in the way he 
thought the contract to be : 9 ML 705 (P.C.), 
Expl.; JL 1928 I\C. *208, List. [P 207 G 1, 2] 
Kish an Dayal —for Appellants. 
Noor-nd-Din and Mohammad Amin — 


for Respondent. 

Hilton, J. —Plaintiff sued defendants 1 
and 2 claiming specific performance of 
two agreements for the sale of certain 
house property by these defendants to the 
plaintiff. The plaintiff averred in his 
plaint that a khancha was included in 
the property which the defendants had 
agreed to sell. The defendants denied 
having undertaken to sell this khancha. 
Defendant 3 is the father of defendants 
1 and 2 and was impleaded as a person 
claiming to bo the owner of the khancha. 
The relief for which the plaintiff asked 


in his plaint was that : 

“ in case the khancha cannot be included in tho 
sale, the plaintiff claims for it Rs. 500 as damages 
from defendants 1 and *2, besides the sale deed of 
their house.” 

The trial Judge found as a fact that 
defendants 1 and 2 had not promised to 
sell the khancha along with the house to 
the plaintiff and that the contract was to 
sell the house only for Rs. 3,500. Tho 
judgment then continued as follows : 

“ The plaintiff has not proved that lie was ever 
ready and willing to pay the balance of the price 
and get a sale deed of the house only. In his 
letters of 2nd July and 22nd July 1926 the plain¬ 
tiff clearly wanted the sale of the house as well 
as of the khancha and thereby himself repudiated 
the real contract. But in spite of all this it was 
essential for the plaintiff to show, for the suit to 
succeed, that lie himself never repudiated the 
contract. At any rate the plaintiff lias never from 
the date of the contract up to this date shown 
willingness to have the house alone for Rs. 3,500. 

In the result tho plaintiff obtained a 
decree for refund of Rs. 2,000, already 
paid under tho agreement and the parties 
were ordered to bear their own costs. 
The plaintiff appealed and the learned 

District Judge gave the following finding- 
“ Mv conclusions so far, then, are that tiie 
plaintiff agreed to buy, and defendants 1 and 
to sell, tho house in dispute, including the kothr 
but not including the khancha. It is c0 “ c | u * ,v ® > 
proved that the plaintiff had money read. te> pay 
‘the balance of the purchase ; money. It > * also^not 
denied that time is not of the essence of the con 
tract in the sale cf immovable property and it 
is clear, that the plaintiff did not unduly delay 
liis suit.” 


In these circumstances I do not see why the 
contract as found by the lower Court and myself 
should not be enforced. The mere fact that the 
plaintiff contended that the khancha was in¬ 
cluded in the contract does not take away his 
right to have the alleged contract enforced with 
respect to that part (practically the whole), which 
really was, as found, the whole of tho contract. 
There is no question, as far as I can see, of a 
breach of the contract on the part of the plaintiff.’’ 

The appeal was accepted. The plain¬ 
tiff was given a decree for specilic per¬ 
formance of the sale of the house (but not 
the khancha) for a sum of Rs. 3,500. Tho 
claim for damages with regard to the 
kancha was dismissed. The plaintiff was 
awarded three-fourths of his costs. The 
defendants have preferred this second 
appeal. 

The sixth ground of appeal before the 
learned District Judge was that the trial 
Judge had erred in holding that the plain¬ 
tiff was not prepared to pay the full price 
of the house leaving cut the khancha. It 
is important to nolo that the District 
Judge in his judgment did not endorse 
tho contention of this ground of appeal, 
nor did he expressly dissent from the 
finding of the trial Judge that the plain¬ 
tiff had never from the date of contract 
up to tho date of hearing shown willing¬ 
ness to have the house alone for Rs. 3,500. 
This finding of tire trial Judge is one 
which goes to the root of the case and I 
am of the opinion that it was justified by 
the evidence on the record including the 
correspondence that had passed between 
the parties and that it must he taken as 
representing the true facts of this parti- 


tilar matter. 

For defendant appellants Mr. kislian 
)ayal has relied uponS. 51, Contract Act, 
nd has argued that it is the duty of the 
laintiff, before he can obtain relief by 
,-ay of specific performance, to allege and 
irove that he was willing and ready to 
lerform his part ol the contract as it 
eally was and not as he thought it to be. 

An authority very apposite to the facts 
J the present case is Bindeshri Prasa 
•. Jairam Gir (1). Iu that case there 
vas a contract for the sale of tho pi - 
irietary right in certain lands and • 
n tending purchaser had 
nsisted on a right to compel th « 

° an " 

ind when suing foi specinc 1 of 

yf tho contract he required „ 

(1) (.18871 9 All. 705 14 1-A- 
(R.C.). 
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appeared that the judgment of the appel¬ 
late Court was about to be given against 
him on the ground that he was not enti¬ 
tled to the guarantee which lie claimed. 
In the course of the judgment their Lord- 
ships of the Privy Council remarked .as 
follows : 

“ Ho distinctly claimed to have the contract 
performed by having this warranty of title ; and 
when he says that he was ready to have the con¬ 
tract completely performed, as far a* he hiim-lf 
was concerned, it must be taken that he was 
ready to have it j>erformcd in that way.’’ 

In the present case it must also, in my 
judgment, be taken that the plaintilV was 
ready and willing to have the contract 
jporformed only in the way upon which 
jhe himself was iusisting, namely, that 
'the khancha should be included in the 


property of which he required the con¬ 
veyance. 

. In Ardeshir Mama v. Flora Sassoon 
(2) their Lordships of the Privy Council 
were dealing with a case that was some¬ 
what different in its facts from the pre¬ 
sent case, hut while remarking (at p. G22 
of 52 Bom.) that : 

" although there is no express statement so far as 
the Specific Relief Act is concerned that the aver¬ 
ment of readiness and willingness is in an Indian 
suit for specific porformauco as necessary as it 
always was in England, it seems invariably to 
have been recognized and on principle, their 
Lordships think rightly, that the Indian and 
English requirements in this matter are the 
same," 


they 

that 


also laid down a rule (at p. 619' 


it • 


in a suit for specific performance the injured 
party had to allege, and if the fact was traversed 
ho was required to prove, a continuous readiness 
and willingness, from tho date of the contract tc 
the time of the hearing, to perform tho contrac! 
on his part.” 

That rule prescribes a course of conduct 
which the plaintiff has certainly not fol¬ 
lowed in the present case, regard being 
had to the finding of tho trial Judge, 
(from which the District Judge did not 
dissent, as pointed out above) namely, 
that the plaintiff had never from tho date 
of the contract up to the dato of hearing 
shown willingness to have the house 
alone for Rs. 3,500 and regard being also 
had to the nature of the prayer which the 
plaintiff made in his plaint that : 
t ,*E°, l b° khanohn could not bo included in 

ii add tiou a 7 rJod Rs - 500 damages 

houw " Sa ‘° deed of defendants' 


. 2 n *f h ! a J? ovo r iew of fcl, ° case i wou 

hd d t1la t thephun tiff_vyas_ not willi 

UJ A.I.R. 1928 P.c. 203=111 1.0 4 V)—r> r -> T 
300=52 Bom. 597 (P.C.,. 4lJ ~ 65 1 


and ready to perform his part o? the con-! 
tract as it really was and that he is there- 1 

• i 

l>y debarred from obtaining the relief of. 
specific performance of the contract as it 
really was. 

I would accept the appeal and, setting 
aside the judgment and decree of the 
learned District Judge dated 15th August 
1927, would restore tho judgment and 
decree of the Subordinate Judge, First 
Class, dated 2Sth April 1027. I would 
grant the defendant-appellants their costs 
in this Court and in tho lower appellate 
Court but would leave the parties to heir 
their own costs in the trial Court as was 
ordered by the Subordinate Judge, First 
Class. 

Shadi, Lai, C. J.—I concur. 

B.V./r.k. Appeal allowed. 
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Shadi Lal, C. J. and IIilton, J. 

il lantjal Singh— Plaintiff—Appellant. 

v. 

Railia and another —Defendants—Res¬ 
pondents. 

First Appeal No. 651 of 1927, Decided 
on 30th November 1931, against decree 
of-Senior Sub-Judge, Lyallpur, D - 17th 
January 1927. 

Civil P. C. (1908), S. 151 — Court has ample 
jurisdiction under S. 151 to make orders 
necessary for ends of justice—Fit case under 
S. 151 illustrated. 

Section 151 confers ample jurisdiction upon a 
Court to exercise its inherent powers to make 
such orders as may bo necessary for tho ends of 
justice. 

A brought a suit for specific performance of a 
contract on the basis of an agreement to sell. Tho 
document embodying tho agreement was pot re¬ 
gistered, it being exempt from registration ac¬ 
cording to the law then in force. During the 
pendency of .i’s suit, the rule of law was upsot bv 
a judgment of tho Privy Council making the 
registration of the document compulsory. A mndo 
an application asking tho Court to reject tho 
document on the ground that it was inadmis¬ 
sible ; the Court did so and returned tho docu¬ 
ment to A. A got it registered within the requi¬ 
site period of four months from its execution and 
applied to tho Court to roccivo it in evidence. 
The trial Court refused to admit tho document 
aud dismissed A's suit in toto. 

Hell : that it was a fit case for tho exercise of 
tlio inherent powers of tho Court under S. 151 
and tho Court should have received tho docu- 
meat in ovidonco. [p 203 C 2] 

Fakir Chand—lov Appellant, 

Mad an Lal Sethi for Respondents. 
Shadi Lal, C. J.— On 10th May 1926, 
the defendant Rulia contracted to sell a 

parcel of land to tho plaintiff for Rs. 
7,000 and received Rs. 100 as earnest 
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money. The vendor did not however 
execute the sale deed as promised by him, 
with the result that on 1st June 1926, 
the vendee brought the present action for 
the specific performance of the contract 
and also for the recovery of damages. 

Now, the document, upon which the 
plaintiff founded his action, had not been 
registered ; and there can be no doubt 
that it had been decided by all the Courts 
in India that a contract for the sale of 
land is protected by the exemption con¬ 
tained in S. 17 (2) (v), Registration Act, 
inasmuch as it does not of itself create 
any right to land, but merely creates a 
right to obtain a document which, when 
executed, will create such a right. This 
rule of law was however upset by a judg¬ 
ment of their Lordships of the Privy 
Council in Dyal Singh v. Indar Singh (l) 
which laid down that such a contract re¬ 
quired registration. That judgment was 
published in India after the institution of 
the present action, and the plaintiff was 
naturally anxious that his suit should not 
be dismissed on the ground that the 
agreement to sell had not been registered. 

As the period of four months prescribed 
by S. 23, Registration Act, had not ex¬ 
pired, he desired to avoid the technical 
obstacle in his way by presenting the 
document to the Sub-Registrar for regis¬ 
tration. He accordingly made an appli¬ 
cation to the trial Judgs for the return of 
the document, but that application was 
rejected. He then made another applica¬ 
tion asking the Court to reject the docu¬ 
ment under O. 13, R. 3, Civil P. C., on 
the ground that it was inadmissible in 
evidence. The Subordinate Judge com¬ 
plied with this request and rejecting the 
document as inadmissible in evidence re¬ 
turned it to the applicant. 

The plaintiff then got the document 
registered and applied to the trial Judge 
to receive it in evidence. The learned 
Judge declined to accede to the request 
and dismissed the suit in toto. 

The facts set out above make it clear 
that in view of the unexpected rule laid 
down by the Privy Council, the plaintitl 
was placed in a very great difficulty and 
was justified in getting the document 
registered within the period laid down by 
the statute. The trial Judge should have 
therefore allowed him to remove the tech¬ 
nical objection which according to the 

(l) A.I.R. 192G P. G. 94=98 I.C. 598=53 I. A. 

214 (P.C.). 
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judgment of the Privy Council, was bound 
to result in the dismissal of the suit. 
\\hen the document was presented to the 
learned Judge after registration, he should 
have received it in evidence. There was 
no question of reviewing his previous 
order rejecting the document on the 
ground of its being inadmissible in evi¬ 
dence, because the document then pre¬ 
sented to him was free from any defect, 
and there was absolutely no objection to 
its admissibility. S. 151, Civil P. C., 
confers ample jurisdiction upon a Court 
to exercise its inherent power to make 
such orders as may be necessary for the 
ends of justice, and this was certainly a 
case in which the Court would be fully 
justified in exercising its inherent power. 

For the foregoing reasons I consider 
that the document must be received in 
evidence. I would accordingly accept the 
appeal and discharging the decree of the 
trial Judge remit the case to him for deci¬ 
sion on the merits. 

The court-fee on the memorandum of 
appeal shall be refunded, and other costs 
shall abide the event. 

Hilton, J.— I agree. 

R.M./R.K. Appeal allou-ed. 
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Broadway and Johnstone, JJ. 

Gobind Mal and others — Plaintiff 
Appellants. 

v. 

Labh Singh and others —Defendants 
Respondents. 

First Appeal No. 1348 of 1928, De¬ 
cided on 31st March 1931, against decree 
of Sikh Gurdwaras Tribunal, Lahore, 
D/- 14th February 1928. 

(a) Word* and Phrase* — Dharam«ala — 
Meaning explained. 

Dbaramsala primarily means a place ol rest 
and has subsidiary meanings which connote 
both a Hindu place of worship and a Sikh placo 
of worship. , [P 2.0 C 2J 

(b) Word* and Phra*e»—"Avind Ravindagan 
Sadh Sangat"—Meaning explained. 

"Sadh Sangat” does not mean a congregation 
as understood generally e. R., congregation 
of church, mosque or temple as that typo implies 
a continuity or certain permanence. Ana 
“Avind Ravindagan” means the opposiK 

viz., those who come and go. Therefore 
four words mean itinerant members o the body 
of Sadhs or Sadhus (holy men) 11 f c , ■ 

Shamair Chand, Sham Das and Shiv 
Narain Kapur —for Appellants. 

Charan Singh—tor Respondents 2, 3, 

20 and 36. 
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Johnstone, J. — This appeal against 
a decision of the Sikh Gurdwaras Tribu¬ 
nal concerns a dharmsala situated in 
Amritsar, together with some shops in 
Amritsar and a piece of land in Gohhvar, 
a village in the Tarn Taran tahsil of that 
district. The dharamsala is named after 
its founder Lai Mai and was erected 
about 1888. In 1895 Lai Mal made a 
will which will be examined in detail 
later and died three years afterwards. 
During his lifetime he managed the 
dharamsala himself and on his death 
Bhai Daya Singh who was the sole trus¬ 
tee under the will continued the manage¬ 


ment appointing a custodian or dharam- 
salia to look after the place since he 
himself spent most of his time in the 
Gujaranwala District. Subsequently the 
Shiromani Gurdwara Parbhandak Com¬ 
mittee took forcible possession of the 
dharamsala and some of the property at¬ 
tached thereto and litigation ensued. 
That litigation is summed up in the judg¬ 
ment of Mirza Abdul Rab, Sonior Sub¬ 
ordinate Judge of Amritsar, which ap¬ 
pears at pp. 80 to 91 of the printed 
book. The judgment is dated 23rd De¬ 
cember 1924 and resulted as follows: Bhag- 
wan Devi, the only surviving daughter of 
Lai Mal, obtained a decree for rent 
against certain persons together with a 
declaration that she being the heir of the 
original founder was entitled to realize 
rent (2): The suit of the Shiromani 
Parbhandak Committee against an al- 
leged tenant was dismissed with costs. 
{ 3 ) Mt. Bhagwan Devi obtained a fur¬ 
ther decree that she was the proper per¬ 
son to manage the trust without any 
interference from any one; the whole in¬ 
come derived from the trust property 
was to be devoted to the maintenance of 
the dharamsala and to the other objects 
of the trust Thereafter Mt. Bhagwan 
Devi applied for execution and was met 
with prayers for stay of execution which 
prayers were granted. On 1st Novem¬ 
ber 192o the Sikh Gurdwaras Act, 1925 
came into force and Mt. Bhagwan Devi 

was deprived temporarily of the fruits 
of her decrees. 


Fifty-one persons forwarded a petition 
to the Local Government under S. 7 of 

Sf® A c - fc ™ (1 . a Government Notification, 
No. 885, 8th April 1926 was published in • 
accordance with the procedure laid down 
Th eveupon twenty-four per- 
8on ® made a petition in the proper form 


under S. 8 of the Act, and that petition 
was forwarded to the Tribunal for dispo¬ 
sal: see pps. 1 to 5 of the printed book. 
After briefly stating the previous history 
the petitioners urged that the dharam¬ 
sala had never been used by Sikhs, that 
Mt. Bhagwan Devi was entitled to 
manage the institution and that she 
should be restored to the possession of 
the dharamsala and its appurtenant pro¬ 
perty, the Shiromani Gurdwara Parbhnn- 
dak Committee being ejected therefrom. 
It appears that Mt. Bhagwan Devi her¬ 
self forwarded petitions both under S. 8 
and under S. 20 of the Act, but notwith¬ 
standing the Tribunal’s original order 
(dated lltli April 1927) that her petitions 
should be dealt with concurrently with 
the main petition under S. 8, in the result 
that that order was apparently lost sight 
of and the Tribunal proceeded only with 
the main petition. 

The counsel for the aforesaid commit¬ 
tee Mr. Bhagat Singh state 1 to the Tribu¬ 
nal that the case for his clients was 
based not only on Cl. (3), sub- S (2), 
S. 16 of the Act, but also on Cl. (5) 
but on his failing even to suggest any 
reason for relying on Cl. (5) the tribunal 
framed the sole issue in the proceedings 
as follows. 


Was the Dharamsala Lai Mal Saraf estab¬ 
lished for use by Sikhs for the purpose of public 
worship and is it used for such worship by Sikhs? 

Oral evidence was led by the parties 
and some documents were filed. Of the 
latter, one is the judgment of Mirza 
Abdul Rab already referred to; another 
and that the most important of all was 
the will of the founder Lai Mal, which 
was registered. The other documents 
are not of much importance. TheTribu. 
nal by a majority, Rai Bahadur Lala 
Munna Lai dissenting, held that the 
dharamsala is a Sikh gurdwara and the 
petitioners under S. 8 of the Act have 
appealed. 




' -— WUUS01 lor 

the appellants has contended that the 

deoismn of Mirza Abdul Rab regarding 
Mt. Bhagwan Devi s right to manage 
the trust without interference is res 
judicata and that the matter now under 
appeal is concluded by that decision 

w . as n T ot - lfc seems b urged before 
the Tribunal. I n support of his conten¬ 
tion Mr. Shamair Chand relied on S. II 

Civil P. C., and cited anuwber of authc 
ntiea. 
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The short answer to the conten¬ 
tion is that Mt. Bhagwan Devi was 
not a party to the proceedings before the 
tribunal, since the tribunal dealt only 
with the main petition under S. 81 of the 
Act, and did not take up the petition of 
Mt. Bhagwan Devi. In reply to that 
argument Mr. Shamair Chand pointed to 
Expl. G, S. 11, Civil P. C\; but the word¬ 
ing of the explanation does not help him: 

“ Where persons litigate bona fide in respect 
of a public right or of a private right claimed in 
common for themselves and others.” 

All the authorities on which he relied 
presuppose the condition just quoted. 
Mt. Bhagwan Devi's suit however was 
not brought by her in a representative 
capacity, and it was agreed there that 
her suit did not require the previous 
sanction of the Collector under S. 92, 
Civil P. C. She was suing persons whom 
she regarded as trespassers and she 
sought to establish nothing more than 
her individual right to management, on 
the ground that she was the daughter of 
the original founder of the trust. Apart 
therefore from the question whether the 
Sikh Gurudwaras Act provides no more 
than a new machinery for the enforcing 
of claims and rights, I would held that 
the principle of res judicata does not ap¬ 
ply to the facts before us. 

The members of the tribunal differed 
on the question whether Lai Mal was 
a Hindu or not. Sard a r Kharak Singh 
was of opinion that he was a Sehjdhari 
Sikh, while Skemp, T., and Rai Bahadur 
Lai Munna Lai held that he was a Hindu. 
Now, in the will (pp. 94 to 9G of the prin¬ 
ted book) Lai Mal described himself as 
Khatri by caste and made no allusion to 
himself as being a Sikh. The testimony 
of the petitioners’ witnesses confirm the 
view that he was a Hindu, of the Ivhanna 
brotherhood, and it is in evidence that 
in many ways he practised the Hindu 
religion. For instance ho worshipped 
thakars gods and goddesses, feasted Brah¬ 
mins at the opening ceremony of the 
dharmsala, visited holy places of the 
Hindu religion, celebrated the marriages 
of his daughters according to Hindu rites, 
and finally on his death was accorded the 
kirya karam ceremonies. Even some of 
the respondents’ witnesses admitted that 
he was a high caste Khatri. In the face 
of such evidence it is impossible to come 
to any other conclusion than that Lai 
Mal both lived and died a Hindu. 


This finding is not without importance 
in considering the further question whe¬ 
ther he established the dharamsala as an 
institution for use by Sikhs for the pur¬ 
pose of public worship. The principal 
evidence of his intention is contained in 
his will. There after describing the 
property of which he was possessed and 
of which the expected income was Rs. 21 
per mensem, he declared that during his 
lifetime he would manage everything. 
Thereafter : 


“ Bh.ai Daya Singh caste Arora, resident of Guj- 
ranwala, whom I fully trust, (will act) as the 
sarbarah (manager) of the whole of my pro¬ 
perty .... Daya Singh was to appiint a dharam¬ 
sala, well versed in the Gurmukhi language and 
bearing good character, who should recite the 
Guru Granth Sahib every day and serve the sadh 
SaDgat visiting the dharmasala.” 


The next clause of the will explains 
iow the income was to he spent, and 
imong the items is Rs. S per mensem for 
payment to his daughter-in-law Uttam 
)evi during her life. The manager was 
liven authority to give a feast to the 
>adh Sangat every month or every six 
nonths out of savings. Further, the cost 
.f the testator's funeral rites starting 
rom tlie preliminary rites to the chau- 
>arsi ceremony (a Hindu ceremony) was 
o be met from the trust money. 

We have heard much argument about 
he meaning of the term “ dharmsala " 
md “ sadh sangat.” The former term 
aeed not detain us, for it means pri- 
narily a place of rest and has subsidiary 
meanings which connote both a Hindu 
place of worship and a Sikh place of wor¬ 
ship. In the first place where sadh 
sangat is used in the will we find an un¬ 
usual expression “avind ravindagan sadh 
sangat." “ Avind ravindagan ” means, 
those who come and go. Sadh sangat 
is the stumbling block. Sardar Kharak 
Singh refers to a definition found in the 
Sri Guru Granth Kosh, and says that it 
is a Sikh congregation, hut it must be re¬ 
membered that the kosh is merely a glos¬ 
sary- on words appearing in the Guru 
Granth Sahib and naturally a purely Sikh 
interpretation is there placed on the ex¬ 
pression. Skemp, J.. defines the our 

words as “ the congregation of the a l.- 

ful Who come and go.’ Ba. Bahadur 

Lala Munna Lai observes : t it evi¬ 
dent that ‘ sadh sangat is a H,n 

word •” he goes on to say that the literal 
translation is an assemblage of holy per¬ 
sons and finally interprets the whole ex- 
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jpression ns “ holy travellers." Now, it 
seems to me that the translation of sadh 
Isangat cannot he a " congregation, in 
.the sense in which it is ordinarily used 
|as the congregation of a church, or a 
temple or a mosque, for the essential of 
a congregation of that type is a certain 
permanence or continuity; and the two 
Persian words avind ravindagan connote 
just the opposite. T am therefore inclined 
to the view that the four disputed words 
mean itinerant members of the body of 
sadhs or sadhus (holy men). There is 
nothing on the record to show that such 
holy men were only Sikhs or that the 
trust would he considered as broken by 
the feeding of others than Sikhs. The 
dharamsala was admittedly visited by 
Sanatani Hindus as well as by Sikhs. 

The greatest stress has, of course, been 
laid by the respondents' learned counsel 
on the facts that : (l) the Granth Sahib 
was to be read every day and (2) no pro¬ 
vision was made for any Hindu worship, 
or for tho setting up of objects associa¬ 
ted with the Hindu religion. Lai Mai 
was obviously an admirer of the Sikh 
sacred book and he appointed a Sikh as 
bis trustee, though he did not describe 
bim as such in the will. On the other 
hand, since he wanted to have tho Granth 
Sahib read daily, it was not unnatural 
that he should appoint a Sikh for the 
purpose of seeing that his wishes wore 
carried out after his dteafch. It is however 
worthy of notice that now here in the will 
did Lai Mul prescribe the worship of 
the Granth Sahib yet that worship is 
the main essontial of the Sikh religion, 
the Guru Granth Sahib being by true 
Sikhs regarded as the embodiment of the 
tonth Guru. No doubt, many of tho 
respondents' witnesses do say that in the 

dharmsala the Granth Sahib was wor¬ 
shipped, and a reference is also made by 
some of them to the reciting of morning 
and evening Sikh prayers and hymns. 
I he appellants witnesses as stoutly 
deny those allegations and give evidence 

as to meetings of Hindus at the dharm 
sala on occasions of joy and mourning. 
The evidence of the witnesses is, as in 

with a?® 8 ! i° f this descri Ption, tinged 
with a highly partisan colour and it is 

!C S h t0 h0l<1 fchafc bianco can be 
placed rather on the witnesses of one 
party than on those of the others. 

The case of the parties rests mainly 

on the will and on the inferences to be 


drawn therefrom. For the respondents 
tho principal points have already been 
noted, namely, the daily reading of the 
Granth Sahib by a grant hi and the ab¬ 
sence of any form of Hindu worship. For 
the appellants there is, in my judgment, 
a longer and a more convincing list of 
points. First and foremost is the fact 
that Lai Mai lived and died a Hindu. 
Secondly, the trust was property in the 
nature of a family arrangement, since 
his daugntci-in-law Mfc. Uttam Devi was 
paid from tho trust income and for many 
years lived in the dharmsala. Next, 
there is the fact that the will itself 
makes no reference to Sikhs or to Sikh 
worship or indeed to worship of any 
kind. Again the testator evidently did 
not have in mind the possibility of of¬ 
ferings being made to the dharmsala 
whereas the worship of the Granth Sahib 
is usually accompanied by offerings. 
Another, though admittedly a minor 
point is the absence of a jlianda (flag) at 
the dharmsala. The feeding of the sadh 
sangat is a factor which does not in my 
opinion help tho respondents more than 
tho appellants. 

In order to succeed the respondents 
had to show that the dharmsala (l) was 
established for use by Sikhs, for the pur¬ 
pose of public worship and (2) that it 
has been so used by Sikhs. In view of 
what I have said above I am unable to 
hold that the respondents proved their 
case. It was not enough for them tosliow 
that the dharmsala was used by Sikhs or 
even that Sikh worship is actually car¬ 
ried on in that place. More than that 
had to be proved as is clear from the 
wording of Cl. (3), S. 16 (2) of the 
Act, and the respondents have not dis¬ 
charged the burden of proof. I would 
therefore accept the appeal and pass a 
decree to the effect that tho dharmsala 
of Lai Mai Saraf is not a Sikh gurdwara 
within the meaning of the Act, and I 
would allow the petitioners the costs 
incurred by them both in this Court and 
before the tribunal. 

Broadway, J — I agree. 

B.v./r.k. Ap peal allowed. 
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Broadway, J. 

Diwan Chand and others— Petitioners. 

v. 

Nanak Chand— Opposite Party 

Civd Misc No. 645 of 1931,' Decided 
on 4th December 1931. 
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Civil P. C. (1908), O. 41, R. 5 —Appeal 
against preliminary decree—Passing of final 
decree should be stayed. 

Where an appeal is pending against a prelimi¬ 
nary decree the passing of the final decree should 
generally be staved : 111 I. C. 383 and A. I. II. 
1930 La'li. 108, Ref. IP 272 C 1] 

J. N. Aggarwal — for Petitioners. 

Shamair Chand —for Opposite Party. 

Order. —The petitioner in this case 
seeks to obtain stay of proceedings. A 
preliminary decree has been passed 
against him in a mortgage suit and he has 
preferred an appeal against that decree 
which is pending in this Court. It has 
been urged by the opposite party that 
there is no occasion to stay proceedings 
as the final decree would later be fol¬ 
lowed by execution proceedings which 
could then, on proper cause being shown, 
be stayed. 

In Chote Lai v. Sultan Singh (1), Ad¬ 
dison, J., stayed further proceedings on 
the ground that it was the general rule to 
do so. 

The same view was expressed by Zafar 
Ali, J., in Karam F.lalii v. Mt Amirun- 
nisa (2). 

I am unable to see what loss would be 
caused to the decree-holder if the pro¬ 
ceedings are stayed at this stage and I 
accordingly make the rule absolute. 

B.V./R.K. Rule made absolute. 

(1) (1928) 111 I. C. 383. 

(2) A. I. R. 1930 Lab. 103=119 I. C. 489. 
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Shadi Lal, C. J. 

Arur Singh —Petitioner. 

Gur Bakhsh Singh - Opposite Party D 
Civil Revn. Petn. No. 368 of 1931, De¬ 
cided on 2nd January 1932 aga,ns order 
of Senior Sub-Judge, Amritsar, D,- -3rd 

W.rd. A..IIS.?), S.[.34(b) 

a _j 45 (b)—Guardian of minor himself tak 
• linlmi lease of minor’s land-Claim for 
“ n b„ b,..d only .n «.~lr.c. 

or quasi-contract and cannot be enforced by 

,U wr, r e y a 7o“fl" d belonging Jo • 

Ml 

only on b ^ S 'f„°' a fo rccdby a summary remedy and 
and cannot b re { ec ^ e d to a regular suit, 

the minor must be r e ^ ^ c 2; P 273 c 1] 

a rian Das —for Petitioner. 

J. L. Kapur— for Opposite Party. 


Judgment. — In March and April 
1930, a plot of land belonging to the 
minor, Gurbakhsh Singh, was given on 
lease to one Mit Singh who is said to be 
a brother-in-law of the minor's guardian, 
Arur Singh. The Subordinate Judge, 
holding that Mit Singh was merely a be- 
namidar for Arur Singh, has called upon 
the latter to deposit the lease money in 
Court. 


The question for determination is whe¬ 
ther the Court can enforce the payment 
of the money by a summary remedy or 
should refer the minor to a regular suit. 
Now, the only provision of the law, 
which lias some bearing upon the question, 
is that contained in S. 34, Guardians and 
Wards Act, which authorizes the Court 
to direct the guardian to pay into the 
Court the balance due from him on the 
accounts exhibited by him. It has how¬ 
ever been held by the Calcutta High 
Court in Jagan Nath v. Maliesh (l), that 
the "balance due" means the balance duo 
as shown by the guardian in his accounts 
and not the balance found by the Court 
on an examination of the accounts, and 
that the payment of this latter balance 
cannot be enforced under S. 45. The 
same view has been taken by the Madras 
High Court in Hari Krishna v. Govinda- 
rajulu (2). On the other hand, the Alla¬ 
habad High Court has expressed the opi¬ 
nion that the "balance due" does not 
mean the balance shown by the guardian 
to be due from him in the accounts exhi¬ 
bited by him, but the balance which is 
found by the Court to be due from him 
upon the basis of a true and just account, 
and the Court can enforce the payment 
of the balance so found due, by means of 
the procedure prescribed by S. 45, and is 
not obliged to refer the minor to a regu¬ 
lar suit: vide Sita Ram v. Gohindi (3). 


[t is unnecessary to choose between 
3 two views enunciated above, because 
is not disputed that no accounts were 
libited by the guardian on the basis of 
ich the money was found to be due 
m him. Indeed, the amouut was not 
loverable from the guardian in lu 
lacity as such. The claim ^ e agalD ® 
n can be sustained onJy on the basis o 
contract or a quasi-con^ 
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claim cannot be enforce! by a summary 
remedy. 

I accordingly hold that the order of 
the trial Judge directing the applicant- to 
deposit the money in Court was with¬ 
out jurisdiction and must he quashed. I 
accept the application for revision and 
direct the respondent to pay the costs in- 
currel by the applicant. 

R.M./r.K. Application allowed. 
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Tf.k Chand and Coldstream, JJ. 

Ganesh Das-Gobind Ram— Plaintiffs — 
Appellants. 

v. 

Uar Bhagwan (deceased) and others - 
Defendants—Respondents. 

Second Appeal No. 1985 of 1927, Doci- 
ded on 18th January 1932, against decree 
of Addl. Dist. Judge, Lyallpur, D/- 21st 
June 1927. 

(a) Limitation Act (1908), Art. 64—Balance 
struck after goin?into accounts, it governed 
by Art. 64. 

Balance struck after going into accounts im¬ 
plies a promise to pay and a suit brought to re¬ 
cover the amount secured by it is governed In- 
Art. G4 and so by tbo rulo of six years' limitation- 
A. I. Ft. 1920 Lali. 203 and 204, Fief. (P 273 C 21 

(b) Contract Act (1872), S. 30-Both parties 
must intend that delivery ia not to be made - 
Nonpayment to third party by plaintiff or 
defendant does not disentitle plaintiff to 
recover lots from defendant. 

Tbo essonce of a wagering contract is that both 
parties must intend that delivery is not to be 
made. 274 q n 

Where there is no proof of the contract in nues- 
tion being a wagering contract, the fact that the 
plaintifl has not proved that ho had made pay¬ 
ments to third parties on behalf of the defondaiit 
oronterod into enforceable liability on his ac¬ 
count does not disentitle tbo plaintiff from re¬ 
covering from the defondant the amount of the 
loss sustained in sucli a transaction. fP 274 C 1] 

Jyoaii Lai Kapur—[or Appellant, 
il/. L. Puri and Asa Ram Aggarwal — 
for Respondents. 

• Judgment.—-The plaintiff in this case 
is a firm of commission agents working at 
Jaramyala in the Lyallpur District. In 
1918 it entered into two forward con- 

:SV°f r s he ^ rchMe of c °tt°n-sce3s on 
behalf of the defendant and his son. The 
transactions resulted in a loss, and after 
going into the accounts the defendants 
struck a balance for Rs. 1,825-2-9 in the 
nooks of the plaintiff on 9th July 1921. 

On 9th April 1925 the plaintiff brought 
an action against the defendant for re 

of *•; 1.825-2-9, the principal sum 
mentioned in the balance, and Rs. 615 

1932 L/35 & 36 


interest due thereon at ]2 percent per 
annum, or Rs. 2,140-2-9 in all. 

The defendant admitted having exe¬ 
cuted the entry in the plaintiff’s bahi, 
but pleaded that he did sounder undue 
influence. He also alleged that the tran¬ 
sactions in respect of the losses on which 
the balance was struck were wagering 
contracts, and the plaiutiff not having 
paid anything to third parties for these 
losses, was not entitled to recover the 
amount. The claim as to interest was 
denied and it was pleaded that (he suit 
was birred by limitation. 

The trial Judge found all the material 
issues in favour of the plaintifl'and passed 
a decree for Rs. 2,235-2-9 allowing inte¬ 
rest at 6 per cent per annum instead of 
12 per cent as claimed in the plaint. He 
also ordered the decretal amount to be 
paid in certain specified instalments. 

On appeal by the defendant to the Ad¬ 
ditional District Judge the suit was dis¬ 
missed as barred by limitation. 

On second appeal by the plaintiff it was 
conceded before ns by the defendant-res- 
pondonts learned counsel that-, in view of 
the recent decisions of this Court reported 
as Kahan Chand Du'a Ram v. Dana 
Ram Amrit Lal (l) and Fateh Chand v. 
Ganga S,ngh (2) the finding of the learned 
Judge that the suit is barred bv time 
cou d not he supported. It is obvious 
that the balance in question implies a 
promise to pay and a suit brought to re- 
cover the amount secured by it is governed 
by Art. Gl, Limitation Act. undor which 
the suit is clearly within time. 

The learned counsel for the respondent 
however contended that the balance had 
been struck by the defondant undor undue 
influence and therefore no suit could be 
maintained on it. There is however no 
finding by the District Judge that undue 
influence had as a matter of fact been 
exercised by the plaintiff on the defen¬ 
dant and there is, no evidence whatever 

The confer t0 SU ? P , ort th0 ^legation. 

S':-ejocw“ 0n “ "' ,th ° tt ‘'«• 

It was next arguol that the transac- 

nlalnrff q r U03t, ° n W ° r ° balni that the 

menu “i 01 iavin{? ,ntld0 fUlv P&V- 

Snla°4 thm P:lrfcies on of the 

dofondanyo r entered into any enforcib , e 

(1 ’ Lab 701*1*5 

(2 ' LaW? 9 ^ ' 201=116 C ' 353=10 
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liability on liis account, could not recover 
the amount of the losses from the defen¬ 
dant. It is no doubt true that it was 
pleaded in the Jawab-i-dawa that the 
transactions were badni, but no issue was 
framed on this point, nor has any finding 
to this effect been recorded by either of 
the Courts below. It appears therefore 
that the point was not seriously pressed 
at the trial. In order to satisfy ourselves 
if there was any force in this plea we 
allowed both counsel to read to us the 
evidence bearing on the point and, after 
hearing them, 1 am satisfied that the 
transactions in question were not in the 
nature of wagering contracts within the 
meaning of S. 30, Contract Act. The 
■essence of such a contract is that both 
'parties should have intended that deli¬ 
very was not to be made. In the case 
before us the plaintiff had definitely de¬ 
posed that delivery was intended and that 
'as a matter of fact he did offer the con¬ 
tracted goods to the defendant and his 
son on the due dates, but delivery was 
not accepted. The defendant in his state¬ 
ment in the witness-box also stated that 
he did ask for delivery at the proper time 
but that the plaintiff failed to give it. 
In these circumstances the transactions 
cannot be said to he in the nature of 
wagering contracts and therefore tire fact 
that the plaintiff lias not proved that he 
had made payments to third parties on 
belialf of the defendant or entered into 
enforceable liability on his account dees 
not affect the case. 

The defendant is himself a man of 


business, being a broker by profession and 
he has admitted that lie had struck the 
balance after going through the accounts, 
lie is therefore bound by its terms and 
must pay the amount specified in the 
balance. 

There is however no reason why inte¬ 
rest should be allowed on this sum. Ad¬ 
mittedly there is no express stipulation 
in the entry for payment of interest nor 
has any mercantile usage to this effect 
been established. The plaintiff has failed 


to show any equitable grounds for justify¬ 
ing such a claim and, in my opinion, it 
must he disallowed. 

For the foregoing reasons I would ac¬ 
cept the appeal and set aside the judgment 
and the decree of the learned Additional 
District Judge, and in lieu thereof grant 
the plaintiff a decreo for Rs. 1,825-2.9 
against the respondents recoverable from 


the estate of the original defendant Har- 
bhagwan, who has died during the pen¬ 
dency of the appeal. As provided in the 
trial Court's decree, the decretal amount 


w ill be recoverable by instalments, which 
I would fix as follows : 


Rs. 400 
Rs. 400 
Rs. 400 
Rs. 400 
Rs. 225-2.9 


on 1-7-32. 
on 1-1-33. 
on 1-7-33. 
on 1-1-34. 
on 1-7-34. 


Having regard to all the circumstances 
I would leave tho parties to bear their 
own costs throughout. 

Coldstream, J. —I agree. 

K.N./lt.K. Appeal allowed. 
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Broadway and Johnstone, JJ. 

GurdaS Mal-liam Cliand —Defendants 
—Appellants. 


Khem Cliand-Prem Singh and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 3127 of 1925, Deci¬ 
ded on 11th May 1921, from decreo of 
Dist. Judge, Jhang, D/- 8th August 1925. 

(a) Custom — Karachi Mercantile Usage— 
Merely noting bundis in register and writing 
register number on hundi does not amount to 
its acceptance. 

NVh're a merchant merely notes a hundi in his 
register and writes the register number on the 
hundi, the hundi cannot be regarded as accepted 
according to the mercantile usage of Karachi. 

IP 275 C 21 

(b) Practice New Plea—Point not taken in 
lower Courts nor taken when case reman¬ 
ded— Such new point was not allowed to be 
taken for the first time in High Court. 

Where a point was not taken in the lower Courts 
nor when the case came up before the Division 
Bench, nor was it referred in order of remand, 
such entirely new point was not allowed to be 
taken for tho fust time during second appeal 

[P 275 C 2] 

(c) Punjab Courts Act, S. 41 —District 
Judge’s finding on remonded issue as to cus¬ 
tom can be challenged in second appeal. 

The District Judge's finding on the remanded 
issue as to custom is open to attack in second 
appeal: A. I. B 1924 Lah. 455, Foil. IP 275 C 1] 

Chiranjiva Lai Aggarwal and Fakir 

Chand—lor Appellants. 

J. N. Aggarwal, J. N. Bhandari and 

liar Gcpal —for Respondents. 

Johnstone, J.— This appeal arises out 
of litigation brought on the footing of a 
hundi, drawn on the appellants "ho 
denied that they had accepted the 
hundi. The trial Court and the lower 
appellate Court held that there had been 
an acceptance and the claim was decreed 
A second appeal preferred to this Court, 
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came before Jai Lai and Aga Haidar, JJ., 
who dealt with it in their judgment dated 
5th December 1929: Gurdas Alai Ham- 
chand v. Kliemchand Prein Singh (1). 
They came to the conclusion that thcro 
had been no acceptance within the mean¬ 
ing of S. 7, Negotiable Instruments Act. 
They pointed out however that the plain¬ 
tiffs had averred in their plaint that 
what had been done by the appellants 
amounted to an acceptance according to 
the mercantile usage of Karachi, and no 
issue having been framed on that plead¬ 
ing, they remanded the case to the Dis¬ 
trict Judge with the direction 
to record tiio evidence ot the parties on the 
question whether according to the mercantile 
usage of Karachi the bill in suit was properly 
neeppted by the defendant.” 1 ' 

The District Judge took evidence in 
Court by commission and then re¬ 
turned the record without expressing a 
hnding on that evidence, and thus a fur¬ 
ther remand was necessitated. The Dis¬ 
trict Judge then held that the plaintiffs 
had not proved the issue referred to him 
Ihe case has now come to us for final 
disposal. 

c 0 | I f.' V f!, U1 ' g ^- by . the appellants’ coun- 

the reman? 1 Judge ‘ S finJin « 

he remanded issue was not open to attack 

m second appeal, but that contention 

TTali^V). th0faCC ° f RnmMr 

The case for the plaintiffs is that when 
the hundi was presented, the appellants- 
(a) made an entry thereof i„ their register 

hnnl" 0 ^ ri he ro ” ister number on the 
hundi; (b) did not dishonour within three 

C IW f d 1 T° n ° y n,a<3 ° mailable 

W N ifT F ? r ti,G P lai «tiffs. Mr. 
•Jagan Nath Aggqrwal took us through the 

relevant portions of the evidence record 

ed after the remand, and it was notice 

able throughout that none of the witnesses 

supported the plaintiffs’ case TM. 

doubt the practice to note hundis in a vo° 
tester and to write the 1 

ance of the hundi. accept- 

The evidence as to the other two points 
a so did not help the plaintiffs’ case and 
although s°m° witnesses remarked'that 
the appellants might be lmhl* 
they did not establish th 0 pIea thafc ^ ' 
hundi_couU_be regarde d as accepted ac- 

121 f }• §* 471=127 I. o Hii - 

“ 208 24 Lah - 456=78 LO. 404=5 Lab. 


, cording to the mercantile usage of 
1 Karachi. 

Mr. Jagan Nath Aggarwal then obser¬ 
ved that the hundi in question was of the 
> Shahjog variety and cited Cham pal; Lai 
Copal Das v. Keshan Chand Alagan Lai 
(3). This is an entirely new point, which 
was not taken in the Courts below or be¬ 
fore the Division Bench of this Court and 
it was not a point which was referred in 
the order of remand. I see no reason atl 
this stage to allow such a matter to be 1 
urged, and in view of the plaintiffs’ faiJ 
luro to establish a custom overriding the 
statutory law, I would accept this appeal 
and dismiss the suit with costs through¬ 
out. ° 

Broadway, J.—I concur. 

B.V./r.K. _ Appeal allowed. 

(31 A. I. R. 1!I2G Horn. 4il=*JS I. (J. 555=5<f 

13om. 705. g 
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Broadway and Johnstone, jj.a »• 

Narain Pas-Plaintiff—Appellant** 7 < 

v. ^5 

d ent aram D<lS ~ Defendant Respon-| 

Appeal No 872 of 1927, Decided on" 7 
30th March 1931, against decree of Dist. 
Judge Delhi, D/- 4th January 1927. 

chnr nd J°7 i ° nd Ten J “ n ‘-R“te of rent to be 

^ 0, ' so - h ? ;vou.d CO be charged ' doubl^S' 0 ^; 
tenant failed to vacate, whereupon the landlord 

JouM " ,h « Li » 45 S 

infS foS'S 

oummac.ous.y holding over should be penalized 

or ^ ° X , tcnt of mak,n 8 him P»y double the rent 
lL» r° lcs . sor (1 amouut and the conclusion of tho 

sr«Ja: £ 

for mtorfcrcnce m second appeal. [P 200 0 1, 

Ktshan Dial—for Appellant. 

Eet“„Te‘; CW “* ' QM Ch ^~^ 

Broadway, J.-One Narain Das of 
Dellu leased a kothi belonging to him to 
one Dh ara m Das. A rent deed was cW„ 
up, tho rent reserved being Rs no r> 

“ a t h r 6 - tax - 

ea.e was three years. For some un 
known reasons this rent deed ‘ 

g'stored, on 23rd JmnMry 
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Narain Das issued a notice to Dharam 
Das calling upon him to vacate the said 
kothi by 23rd February 1925. and pointed 
out th.at if he failed to do so, rent would 
he charged at double the rate, i. e. Rs. 
268-2-0 p. rn. inclusive of house-tax. 
Dharam Das failed to vacate and on 5th 
October 1925. Narain Das instituted the 
suit against Dharam Das for the recovery 
of Rs. 2.115. This sum was made up as 
follows : 

Two months’ rent at Rs. 134-4-0. 

Rs. 263-8-0. 

Seven months' rent at Rs. 258-2-0. 

Rs. 1.876-14-0. 

The trial Court granted the plaintiff a 
decree in full which resulted in an appeal 
bv Dharam Das to the District Court. 
The learned Additional District Judge 
held that the tenancy was a tenancy-at- 
will, that Dharam Das had held over but 
that it was not incumbent, as a matter of 
law. on the Court to penalize a tenant by 
making him pay double the rent agreed 
upon. He accordingly accepted the ap¬ 
peal and granted the plaintiff a decree for 
Rs. 1,346-9-0. The whole of the house- 
tax was allowed : for two months the 
rent allowed was Rs. 130 a month and 
for the seven months' holding over the 
rent was enhanced to Rs. 150 p. m. 

Against this decree Narain Dashas pre¬ 
ferred this second appeal through Mr. 
Kishan Dayal, urging that the learned 
Additional District Judge of Delhi was 
wrong in his view of the law, inasmuch 
as he misdirected himself on the question 
of what amounted to contumacy. It would 
appear that the learned Additional Dis¬ 
trict Julge is somewhat confused on this 
point, hut it seems to me that his conclu¬ 
sions cannot he said to be against law. It 
is a matter of discretion resting with the 
Court to decide whether a tenant contu¬ 
maciously holding over should he penal¬ 
ized to the extent of making him pay 
double the rent or some lesser amount, 
fn the present case the learned Additional 
District Judge has come to the conclusion 
that the circumstances arc such that the 
situation would he mot by an enhance¬ 
ment of Rs. 20 p. m. Tam not prepared 
to say that this view is wrong and I can¬ 
not regard it as against law. 

I therefore dismiss this appeal with 

costs. 

Johnstone, J —I agree. 

K N / R K Appeal dismissed. 


A. I. R. 1932 Lahore 276 

Shadi Dal, C. J. and Hilton, J. 

Diwan Singh —Plaintiff—Appellant. 

v. 

Gurbachan Singh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 434 of 1927, Deci¬ 
ded on 4th December 1931, against decree 
of Dist. Judge, Jullundur, D/- 25th Janu¬ 
ary 1927. 

(a) Evidence Act (1872), S. 91—Unregistered 
sale deed cannot be made basis of suit for 
specific performance as if it were merely 
document creating right to obtain another 
document—Registration Act, Ss. 17 (2) (v). 

Not only can au unregistered sale deed not be 
receive \ as evidence of any transaction affecting 
the property, hut al-o it cannot be treated as if 
it were merely a document creating a right to 
obtain another document and therefore exempt 
from registration under S. 17, sub-Cl. (2) (v). It 
cannot therefore be made the basis of a suit for 
specific performance as if it were merely a docu¬ 
ment creatine a right to obtain another docu¬ 
ment. U* 277 C 21 

A sale deed was drawn up and executed pur¬ 
porting to transfer certain land from D to A for 
a money consideration. The deed was left with 
the scribe who was instructed not to part with it 
until roquired to do so by both parties. A sub¬ 
sequently applied for registration of the docu¬ 
ment but as A could not present it owing to its 
being in possession of the scribe the registration 
authorities disclaimed jurisdiction to register. A 
instituted a suit for specific performance of the 
agreement. 

Held : that A could enforce specific perfor¬ 
mance provided A was in a position to prove the 
terms of the agreement : A.l.R. 1914 11 

All. 13 and A.l.R. 1926 Lah. 30. Ref. IP 2m C 1] 

That the deed of which the scribe took posses¬ 
sion could not be utilized to prove the terms: 
AIR 1929 P.C. 2G9 and A.l.R • 1921 Lah. 113 
FotU A I.n. 1920 Lah. .10. DM. H* 277 C 2] 

(b) Evidence Act (1872), S. 91-Sale deed 
— Evidence of. 

In case of a sale, other evidence of the transac- 
tion than the deed itself is barred by the provi¬ 
sions of S 91, Evidence Act: A. I. R *p 2770 2 I 

Badri Das— for Appellant. 

Achhru Bam for Respondents. 

Hilton. J —This judgment will deal 
with four second appeals Nos. 434, 435 and 
436 of 1927 and No. 916 of 1928, which 

arise out of four separate suits. 

On 20th March 1923, four sale deeds 
were drawn up and executed purporting 
to transfer the suit lands from defendants 
1 to 4 to Diwan Singh, Bhola Singh, 
Bhagat Singh and Jowala Singh, 
tivelv for a money consideration, 
four men are individually the plaint j. 
of the four suits. The deeds were eft 
with Buta Ram, their sonbe '^° 
instructed not to port ‘torn unl1 ' 
required to do so by both paities. 
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On 21st March 1923, the vendors sold 
these very lands to Gurbachan Singh and 
Chanchal Singh defendants 7 and 8. 

On 27th April 1923 the plaintiffs ap¬ 
plied for registration of the documents, 
but, as they could not present them 
owing to their being in the possession of 
Buta Bam, the registration authorities 
disclaimed jurisdiction to register. 

The four suits were then instituted for 
specific performance of the agreements. 
Those of Diwan Singh, Bhola Singh and 
Bhagat Singh succeeded in the trial Court 
and decrees were made for specific per¬ 
formance, directing defendants 1 to 4 to 
execute fresh sale-deeds in favour of the 
plaintiffs. On appeal, however the Dis¬ 
trict Judge dismissed these suits. The 
fourth suit of Jowal.i Singh was then 
dismissed also and his appeal met with 
the same fate. Tho four plaintiffs are 
therefore the appellants in this Court and 
the points for decision aro common to all 
the appeals. 

It was held in Jammu Prasad v. Md. 
Aftab Ali Khan (l) by their Lordships 
of the Privy Council that the provisions 
of S. 32, Registration Act, regarding pre¬ 
sentation of documents for registration 
by the party himself or his representa¬ 
tives, agent, or assign must ho strictly 
followed and that otherwise there can be 
no valid registration and the learned 
counsel for the appellants has rightly 
argued therefore that the plaintiffs were 
not to blame for the nonregistration of 
the documents which they could not 
compel Buta Ram to deliver to them. 

In Kiam-ud din v. Rajjo (2) thore is 
authority for the. view that when two 
parties enter into a contract of which 
registration is necessary it is ossential 
that each should do for the other all that 
is requisite towards such registration. 
Again A. I.R. 1920 Lah. 30 was a caso 
where specific performance was onforced 
in favour of a plaintiff vondeo after tho 
deed, although already executed, had been 
removed from the vendee’s control by an 
act of vendor. These authorities there¬ 
fore support tho view that the plaintiffs 
can enforce specific performance in such 
a case as tho present provided that they 
aro in the position of being able to prove 
the terms of thoir agreements. 

In the present cases however the plain. 

(IJ A I.R. 1914 P.c7~1G=28 1.0. 422=42 I.A. 

22=37 All. 49 (P.O.). 

(2) [1888] 11 All. 13=(1888) AAV.N. 280. 


tiffs are confronted with the difficulty of; 
proving those terms. The deeds of which 
Buta Ram took possession cannot ho utili¬ 
zed to prove those terms. As laid down 
by their Lordships of the Privy Coun¬ 
cil in James Skinner v. 11. Al. Skinner 

(3) not only can an unregistered sale deed 
not be received as evidence of any trans¬ 
action affecting the property, but also it; 
cannot be treated as if it were merely aj 
document creating a right to obtain ano¬ 
ther document and therefore exempt fi'om 
registration under S. 17, Sub-Cl. (2) (v). 
It cannot therefore he made the basis of 
a suit for specific performance as if it 1 
were merely a document creating a right 
to obtain another document. 

It was argued for the plaintiff's appel¬ 
lants that they had proved an oral agree¬ 
ment entered into before the execution of 
the sale deeds. The trial Judge found 
that there was evidence of such an oral 
agreement but that tho law does not 
permit it to he proved. That evidence 
related to an oral agreement regarding 
the actual terms of the sale. Now any 
such oral agreement if it was made, must 
have merged in the sale transaction that 
became recorded in the sale deed and as 
held in AIt. Parmcshri v. Autar Sinyh 

(4) other evidence of the transaction than 
the deed itself is barred by the provisions 
of-S. 91, Evidence Act. 

In .4. I. R. 1926 Lah. 30, to which re¬ 
ference has already been made, it would 
seem that tho plaintiff vendee was able 
to prove the terms of his contract which 
had taken the form of a compromise 
arrived at in a pre-emption suit, but 
there is no such state of affairs in tho 
present cases. 

I am consequently of tho opinion that 
the plaintiff's must fail in all four suits 
owing to tho disability which debars them 
fiom proving tho terms of tho agreements 
of which they seek specific performance. 
I would accordingly dismiss tho four ap¬ 
peals hut in tho circumstances would 
order that parties pay their own costs in 
this Court. 

Shadi Lai, C. J. —I concur. 

R.M./r.k. Appeal dismissed. 

(3) A.I.R. 1929 1\0. 209=119 1.0. G33=5G I.A. 

363=01 All. 771 (P.O.). 

(4) A.I.R. 1921 Lah. 113=G7 I.O. 144. 
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Broadway and Addison. JJ. 

Dost Mohammad —Defendant—Appel¬ 
lant. 

V. 

Bahadur and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1769 of 1928, Deci¬ 
ded on 27th January 1932, against decree 
of Dist. Judge, Jhang, D/-25th April 
1928. 

Punjab Land Revenue Act (1887), S. 44- 
Presumption of correctness attaches to recent 
revenue records. 

Where the revenue records commencing with 
1904-1905 and continuing for a period of over 
20 years till the date of suit do not agree with 
those of the year 1890, the presumption of cor¬ 
rectness attaches to the more recent records. 

[P 279 C 2) 

B. P. Khosla —for Appellant. 

Khalifa Shujauddin —for Respondents. 

Broadway, J. —It appears that a cer¬ 
tain area of land in Mauza Kakinan in 
Tahsil Shorkot in the District of Jhang 
was partitioned as far back as 1886. 
Certain persons who are now represented 
by the plaintiffs were then allotted 565 
kanals 19 marlas. One set of persons 
whoso descendants aro now defendants 
were allotted 241 kanals 15 marlas and 
another set of persons whoso descendants 
are also defendants were allotted 175 
kanals. Four years later, i. e., iu 1S90, 
a mutation relating to this was drawn up 
when the plaintiffs were shown as owners 
of 478 kanals 8 marlas, the first set of 
defendants 218 kanals 1 maria and the 
second set of defendants 138 kanals 17 
marlas, a very substantial decrease in the 
total area. In 1904-1905 a settlement 
took place and at this settlement the 
plaintiffs were shown as owners of 346 
kanals 19 marlas, the first set of defen¬ 
dants 311 kanals 19 marlas _ and the se¬ 
cond set of defendants of 152 kanals 3 
marlas. This entry continued up to the 
next settlement which took place in 1925- 
1926 when the respective holdings were 
shown practically the same; there being 
a slight decrease in areas which might 
easily be accounted for by a more correct 
measurement. The plaint ills were then 
shown as being owners of 346 kanals 5 
marlas. Dissatisfied with this they insti¬ 
tuted a suit asking for a declaration that 
they were tho owners of 195 kanals 19 
marlas which were shown in the owner¬ 
ship of the first sot of defendants. 


The trial Court came to the conclusion 
that the settlement records should be 
regarded as correct and that the plaintiffs 
bad failed to prove that they were incor¬ 
rect and that the entries of 1890 or 1886 
represented the real facts. The suit was 
accordingly dismissed. 

The plaintiffs thereupon preferred an 
appeal to the District Court and the 
learned District Judge came to the con¬ 
clusion that while it was obvious that 
the entries of 1886 were incorrect the 
same could not be said of the mutation 
entries of 1890 and taking that mutation 
as the starting point and comparing that 
with the figures as shown in 1925-1926 
he held that the plaintiffs were entitled 
to a declaration of ownership qua 113 
kanals of land. 

Against this decision the first set of 
defendants have preferred this appeal and 
it has been urged that, in coming to this 
conclusion, the learned District Judge 
has entirely ignored the fact that a pre¬ 
sumption of correctness attached to the 
records of 1904-1905 and all the subse¬ 
quent records, and, having ignored this 
presumption, his finding was vitiated. 

The learned counsel for the respon¬ 
dents was asked to justify tho selection 
of the mutation entry of 1890 as tho 
starting point in this case but was unable 
to give any satisfactory reply. In my 
judgment the learned District Judge ap¬ 
pears to have selected this mutation entry 
more or less arbitrarily, and has done so 
for the reason that he appears to have 
lost sight of the very important fact that 
a presumption of correctness attaches to 
the more re:ent records commencing with 
1904-1905 which had continued for a 
period of over 20 years before this suit 
was brought. In these circumstances in 
my opinion the appeal should succeed 
and the plaintiffs' suit should be dis¬ 
missed. I would therefore accept the 
appeal, set aside the order of the learned 
District Judge, and restore that of the 
Subordinate Judge Second Class. In the 
circumstances I leave the parties to bear 
their own costs throughout. 

Addison, J. — I agree, 

P.N./r.K. Appeal allowed. 
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Special Bench 

Addison, Johnstone and Abdul 
Qadir, JJ. 

Mr. Binge —Petitioner. 

v. 

Mrs. Binge k another —Opposite Parties. 

Matrimonial Ref. No. 19 of 1927, De¬ 
cided on 15th May 1931. 

# Divorce Act (1869), Ss. 16 and 17—Ap¬ 
plication to High Court to confirm decree 
nisi—On date of hearing, another applica¬ 
tion to stay proceedings as petitioner s wife 
'Coming back to him—Proceedings ordered 
to be stayed—Subsequent application to con¬ 
firm decree nisi, as wife not come back— 
Order staying proceedings held tantamount 
to dismissal of suit for dissolution of peti¬ 
tioner's marriage. 

The petitioner applied to the liigh Court for 
confirmation of the District Judge’s decree for 
dissolution of bis marriage. On the date of hear¬ 
ing of the application the petilioucr put in an 
application to the effect that bis wife had agreed 
to come back to him and that he was willing to 
take hor back, aud he accordingly prayed that 
the case should be consigned to the record room. 
The order passed was that as the parties had 
settled their differences, and counsel for the peti¬ 
tioner withdrew the application for confirma¬ 
tion of the decree of the District Judge all fur¬ 
ther proceedings in the suit wore stayed. Sub¬ 
sequently the petitioner by another application 
applied to the High Court to confirm the decrco 
of the District Judge, on the ground that his 
wife had not come back to him and that the pro¬ 
ceedings which had been stayed should be revived 
and the decree of the District Judge confirmed. 

Htld: that under S. 17, the High Court had 
full powor to confirm or not to confirm tho dccrco 
nisi, and an order not confirming it would am¬ 
ount to au order dismissing the suit. That, 
under tho above circumstauces the order in tho 
terms that all further proceedings in tho suit 
were stayed must bo looked upon as a final order 
barring all further proceedings in tho suit 
brought in the Court of the District Judgo and 
tho suit be deemed as dismissed by that order; 
10 All. 559; Troward v. Troward , (1R«4) .82 
H. 864; Lewis v. Lewis , (1861) 1 L.T. 772; Lewis 
v. Lewis, (1892) P.D, 212; Ouscy v. Ouscy, (1875) 

1 P. D. 56; KalUgan's Law of Divorce , p. 126 
And Annual Practice of English Courts 1981, p. 
2014, lief. [P 280 Cl, 2} 

Norvuni Edmunds —for Petitioner. 

Addison, J. —The petitioner sued in 
tho Court of the District Judgo, Lahore, 
for the dissolution of his marriage with 
his wife, tho respondent, on the ground 
of his wife's adultery and was granted on 
15th October 1927 a decree for the disso¬ 
lution of the marriage under S. 17, Indian 
Divorce Act, subject to conGrmation by 
the High Court. On 24th Juno 1928 
the petitioner applied to this Court for 
confirmation of the District Judge’s 
decree. The case came on for hearing 
on I9th October 1928. On that date the 


petitioner put in an application to the 
eject that his wife had agreed to come 
back to him and that he was willing to 
take her back and he accordingly prayed 
that the case should he consigned to tho 
record room. The order passed was that 
as the parties had settled their ditVer- 
ences and counsel for the petitioner 
withdrew the application for confirma¬ 
tion of the decree of the District Judgo 
all further proceedings in the suit wore 
stayed. 

The petitioner has now again by ap¬ 
plication, dated 12tli March 1931, ap¬ 
plied to this Court to confirm the decree 
of the District Judge, dated 15th October 
1927, on the ground that his wife had 
not come buck to him aud that the pro¬ 
ceedings which had been stayed should 
he revived and the decree of tlie District 
Judge confirmed. 

It seems to me that this petition must 
1)0 dismissed. I was a member of the 
Bench which passed tho order, dated 
19th October 1928, to the effect that the 
petitioner withdrew his application for 
confirmation of tho decree of tho Dis¬ 
trict Judgo and that all further proceed¬ 
ings in the suit were therefore stayed. 
It was meant that this order should 
finally dispose of the suit and it was nob 
intended that the suit should be again 
allowed to bo revived. The suit was 
not dismissed because of a note at p. 12fi 
of Rattigan's Law of Divorce to the 
elVoct that tho High Court could not set 
aside a decree nisi passed by a District 
Judge but would, in cases where there 
had been a reconciliation between tho 
parties after tho decree nisi, make an 
order staying all proceedings in tho cause 
this beiug the practice of tho English 
Divorce Courts. Tho roforonce given is 
Culley v. Culley (l). I find however that 
this proposition was not laid down in 
Culley v. Culley (l). Two Judges held 
that where tho parties had come together 
after the decree of tho District Judge 
the Court should accede to the prayer of 
tho petitioner and should not make ah. 
solute the decree passed by tho subordu 
nate Court. Such an order obviously 
amounted to a dismissal of the suit. It 
was only Mahmood.J., who stated that 
the English practice* as laid down in 
Lewis v. Lew is (2), was to stay proceed- 


i r.l 8 ? 8 ? 10 AU - 559=(ISSS) A. \Y. N. 249. 
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ings in such cases as it was doubted 
whether a decree nisi once passed could 
be set aside and the petition dismissed. 
This however is not the present rule in 
English law. S. 7, Indian Divorce Act, 
is to the effect that, subject to the pro¬ 
visions of the Act, Courts in India shall 
act and give relief on principles and 
rules which in the opinion of the Indian 
Courts are. as nearly as may be conform¬ 
able to the principles and rules on which 
a Court for Divorce and Matrimonial 
Causes in England acts and gives relief. 
In the Annual Practice of the English 
Courts 1931, at p. 2011, it is laid down 
that where a petitioner has obtained a 
decree nisi she must have it made abso¬ 
lute or the petition will be dismissed in 
spite of the decree nisi having been 
obtained. The reference given is Lewis 
v. Lewis (3). 

In that case the petitioner did not ap¬ 
ply for more than a year to have the 
decree made absolute and it was held 
that she could not be allowed to do this 
and that she must apply within a week 
or the original petition would be dis¬ 
missed. Further in Ousey.v. Ousey (4) 
it was held that an application for a 
decree absolute was a material step in 
the cause, and if the petitioner failed to 
take it within a reasonable time he could 
be called upon to show cause why the 
decree nisi should not be revoked and 
the petition dismissed for want of pro¬ 
secution. The first case Lewis v. Lewis 
(2) was not followed. Troward v. 
Troward (5), was a case whero the par¬ 
ties came together again after the decree 
nisi had been passed and on the wife s 
application the decree nisi was rescinded 
on proof that notice had been given to 
the husband. It is true that in S 16, 
Indian Divorce Act, which applies to 
decrees nisi passed in the High Court 
there is a clause to the ollcct that if the 
petitioner fails within a reasonable time 
to move to have the decree nisi made 
absolute the High Court may dismiss the 
suit, while in S. 17, which deals with 
decrees passed by District Judges, there 
is no such specific clause. Still under 
S. 17 tho High Court has full power to 
confirm or not to confirm the decree nisi, 
and an order not confirming it would 
amount to an order dismissin g the suit . 

(8) 118921 P. D. 212. 

(4) [1875] 1 P I). 50. 

(5) [1881] 32 W. It. 801. 
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There was thus no need to have any 
specific clause in S. 17. This is pointed 
out at p. 562 of the report in Gulley v. 
Gulley (l) by Edge, C J., who delivered 
the leading judgment in that case. The 
proper order therefore which should 
have been passed by this Court on 19tb 
October 1928 was an order refusing to 
confirm the decree of the District Judge 
and dismissing the suit. It was merely! 
by an oversight, as shown above, that the 
order was expressed in the terms that 
all further proceedings in tho suit were 
stayed. This however must be looked 
upon as a final order barring all further 
proceedings in tho suit brought in the 
Court of the District Judge, Lahore. 

This is also clear from tho request of 
the petitioner in his application to the 
Judges to consign the case to the record 
room, while it is noted in tho order that 
counsel withdrew the application for 
confirmation. This shows that the peti¬ 
tioner understood that tho suit was to be 
finally disposed of. 

In any case it would not be proper at 
this length of time to reopen these pro¬ 
ceedings. Of course, the petitioner will 
bo entitled to petition again on proper 
grounds for the dissolution of his mar¬ 
riage with his wife and tho order of the 
Bench, dated 19th October 1928, will 
not be a bar to his doing so. 

For the reasons given I would dismiss 
tho petition in question. 

Johnstone, j.— I agree. 

Abdul Qadir, J. —I agree. 

B.V./lt.K Petition dismissed. 
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BHIDE AND CUltltlK, JJ. 

Munslii —Defendant Appellant. 


v. . 

Mt. Alam Bibi — Plaintiff—Respondent. 
Second Appeal No. 3118 of 1927, De- 
ided on 20th May 1931, against decree 
f Dist. Judge, Gurdaspur, D - 8th 

(a) Mahomedan Law— Marriage—Validity 
-A girl under fifteen is competent to enter 
ito marriage contract if she has attained 

U Und« Mabonicdan law even a girl ,mdoc '‘ f ' 

^M "nv.lif .. .PPM «. 

iorriace'suu de r Mahomedan law have a special 
gnlficK. A void marriage is one which * 
inlawful in itself, the prohibition against tha 
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marriage being perpetual and absolute while an 
invalid marriage is one which is not unlawful in 
itself, but unlawful for something el-e as whore 
the prohibition is temporary or relative or where 
the invalidity arises from an accidental ciicum- 
stance, e. g., the absence of witnesses, etc. 

IP SblC 2', 

(c) Mahometan Law —Marriage—Validity 
—Girl entering into marriage contract when 
not competent to do ao as not having at¬ 
tained puberty—Marriage is at most invalid. 

Where there is no perpetual or absolute pro¬ 
hibition against the marriage and the only ob¬ 
jection is the alleged minority of the girl who 
enters into the contract of marriage tbo marriage 
would at the most be “invalid” and not ‘‘void” if 
it be found that'the girl was not in fact competent 
to enter into a marriage contract owing to her 
not having attained puberty. IP 281 C 2] 

M. C. Mahajan and Mohsin Shalt —for 
Appellant. 

Mohammad Amin —for Respondent. 

Bhide ; J .—This second appeal arises 
out of a suit by one Mt. Alain Bibi for a 
declaration that she was not the wife of 
the defendant and for certain other in¬ 
cidental reliefs. The plaintiff' donied 
that any marriage took place at ail and, 
in the alternative, alleged that even if 
some ceremony took place during her 
minority, she was entitled to exercise 
her option of puberty. Defendant pleaded 
that plaintiff had attained puberty aud 
was a major at the time of the marriage 
ceremony and that in any rase the mar¬ 
riage was consummated and the plaintiff 
had been cohabiting with her as his wile 
for some fivo years. The trial Court 
dismissed the suit, but on appeal tho 
learned District Judge passed a decree in 
plaintiff’s favour. From this decision 
defendant has preferred a second appeal. 

The learned District Judge has found 
that the plaintiff was a little less than 
15 years of age at tho time of the marri¬ 
age ceremony and being thus a minor the 
marriage contract was void, fie seems 
to have however lost sight of tho fact 
that under Mahomedan law, even a girl 
under fifteen is competent to enter into 
a marriage contract if she has attained 
puberty. This was conceded by the learned 
counsel for the respondent. Evidence 
was produced on tho point but the learned 
District Judgo has given no finding there- 
on. Further, the learned District Judge 
has cited no authority in support of his 
view that a marriago contract by a 
minor girl is totally void and incapable 
of being subsequently validated. The 
learned District Judge seems to have con¬ 
sidered the matter puroly from the stand¬ 


point of the Contract Act, while it should 
have been really considered from the 
standpoint of Mahomedan law. It. would' 
appear from the definition of void, ’ andj 
"invalid" marriages given in para. 204-A.I 
Mulla's Mahomedan Law (Edn. 9) that] 
these terms have a special significance! 
under that law. A void marriage is one: 
which is unlawful in itself, the prohibit 
tion against the marriage being perpetual 1 
and absolute while an "invalid" marriage! 
is one which is not unlawful in itself but] 
unlawful for something else as where the 
prohibition is temporary or relative or 
where the invalidity arises from an acci-j 
dental circumstance, e. g., the absence ofj 
witnesses, etc. Now in the present in-! 
stance there was no perpetual or absolute 1 
prohibition against the marriage between] 
tho plaintiff and defendant and the only! 
objection was the alleged minority of the 
plaintiff. This was obviously only of a 
temporary character and hence the mar¬ 
riage would in my opinion be at the most 
invalid" and not "void," if it be found 
that plaintiff was in fact not competent' 
to enter into a marriage contract, owingr 
to her not having attained puberty. InJ 
Ameer Ali’s Mahomedan Law (Edn. o),‘ 
Vol. 2, p. 297, it is mentioned that where 
a minor girl, who has no relation who 
can act as her guardian, enters into a 
marriage contract the marriage takes 
effect on her attaining majority and ratify-] 
ing tho contract. The present caso seems 
to stand on a similar footing. It has 
been alleged by the defendant that the 
contract was ratified by actual cohabita¬ 
tion for five years and this is also a 
point, which will require a finding and 
decision by the learned District Judge. 

For reasons given above, I would ac¬ 
cept this appeal und; setting asido the de¬ 
cree of tho learned District Judge, ro- 
mand tho caso to him for re-decision in 
the light of the above remarks. Stamp 
on appeal to be refunded. Costs to follow 
final decision. 

Currie, J,— I concur. 

v.B./r.k. Case remanded . 
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Tek Chand and Tapp, JJ. 

Mt. Umrao Bibi — Appellant. 

v. 

Bam Risen and others — Respondents 
First Appeal No. 633 of 1923, Decided 
on 11th July 19S0, from decree of First 
Class Sub-Judge, Multan, D/- 10-1-1923, 
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(a) Civil P. C (1908), O. 22, R. 4— Appeal 
whether abates in part or whole— Test is 
whether there would or would not be two 
contradictory decrees in same litigation and 
whether interests of respondents are or are 
not separately defined. 

Whether an appeal can or cannot proceed in 
the abseneeof the legal representative of the de¬ 
ceased respondent must depend upon the nature 
of each case. The test to be applied is as to whe¬ 
ther in the event of the appeal being allowed as 
against the remaining respondents, there would 
or would not be contradictory decrees in the 
same litigation. The Court cannot be called 
upon to make two inconsistent decrees on the 
same subject-matter and in order to avoid two 
, conllicting decrees the Court has no other alter¬ 
native but to dismiss the appeal as a whole. So 
does the question as to whether the appeal will 
abate in whole or in part depends upon whether 
the interests of the respondents are or are not 
separately defined. If they are separate or sepa¬ 
rable the appeal will abate only as regards the in¬ 
terest of the deceased. If such is not the case, 
the whole appeal will abate : A. I. R- 1029 Lah. 
572 Bel. on. IP 236 C 1] 

(b) Evidence Act (1872), S. 115 — Party can¬ 
not go behind order passed by Court with 
consent of a party on particular assumption. 

Whero an order is passed by the Court with the 
consent of a party on a particular assumption, 
the party is estopped under S. 115 from turning 
round to say that the foundation of the order 
was erroneous. IP 288 C ll 

Muhammad Shafi, Melir Chand Malta - 
jail and Muhammad Iqbal — for Appel¬ 
lant. 

Badri Das, Teja Singh, F. II. Shah 
and Hem Raj —for Respondents. 

Tek Chand, J.— Tlio litigation out of 
which this appeal has arisen, commenced 
as far back as 1809 and has had along and 
chequered career. The central figure in 
the litigation is one Hamid Shah, a 
Gardezi Saved of Multan City He be¬ 
longed to one of the leading families of 
the district and has succeeded to a large 
landed estate. He however ran into debt 
a part of which was raised on the secu¬ 
rity of a portion of his immovable pro¬ 
perty and the rest was unsecured. In 
course of time the creditors pressed him 
for payment of their dues, hut instead of 
settling with them, he made several trans¬ 
fers of portions of his property to his 
wives, daughters and other relations in 
or about 1800. Eventually one Gela 
Ram, wlio had a decree against him for 
the small sum of Rs. 500 and who had 
failed to obtain satisfaction by other 
moans, got Hamid Shah arrested by order 
of the executing Court. 

Thereupon, on 1st April 1899, Hamid 
Shah presented in the Court of the Dis¬ 
trict Judge Multan, a petition under S. 344 

Civil P. C. (10 ol 1882), for adjudication 


as insolvent. This petition was accom¬ 
panied by two lists: one marked (A) 
givinga description of the property which 
then belonged to him, and the other 
marked (B) containing the names and 
particulars of creditors (45 in number) 
and the amount due to each of them. In 
this petition lie recited the fact of his 
arrest in execution of Gela Ram's decree, 
alleged that, he was unable to pay his 
debt’s, stated that he was prepared to place 
the property in list (A) at the disposal of 
the Court for paying oil the creditors and 
asked for an adjudication order. This 
petition was opposed by some of the 
creditors who urged that Hamid Shah 
had lately transferred a large part of his 
property to his wives, daughters and 
friends, with the object of defeating and 
delaying the creditors, and that the peti¬ 
tion had not been made in good faith. 
After some adjournments, Hamid Shah 
came to terms with a large majority of 
his creditors and on 10th November 1899 
an application (Ex. P. 25) signed by him 
and 35 out of the 45 creditors mentioned 
in list (B) was presented before the Dis¬ 
trict Judgo embodying the terms of a 
"compromise," which had been arrived 
at between them. A translation of this 
application is printed at p. 1, Vol. 2 of 
the paper-book, but on reference to the 
original, it was admitted by both counsel 
that it is not quite accurate. Another 
translation of this application will he 
found in the lower Court's judgment at 
p. 88, Vol. 1, and this has been accepted 
by both parties as substantially corroct. 
As the decision of the case mainly depends 
on the interpretation of tins document, 
and reference will have to he made to it 
frequently in the course of this judgment 
it is desirable to transcribe it verbatim 


fa the Court of the District Judgo Multan, 
n re It amid Shah, Judgment-debtor v. 

In the above noted case tho parties having 
re to terms present this compromise which 

S ’s«“aS“mid Shall admit that tta »h<d. 

pertr of which I have filed tho list in Court 
v be rcearded as sold on my part. f 

Vo, all tho creditors accept the app heath i 

a, “-ss 

the insolvent s property. o aV ed 

S , IhSfM^t.d.»rSto i. ahead, 

with possession, if any one among 
i Sole body of creditors agreed to pay higher 


k 
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(than the mortgage amount) it shall be given to 
him and the surplus included in tho insolvent’s 
mouey. In c.i'O no other creditor agrees to pay 
higher, the property shall bo deemed as sold to 
the present mortgagees. 

Secondly regard in g'hat property, which is 
entered in the list as Khalis Malkiyat (noon- 
cumbered property) tho value should bo ascer¬ 
tained through local Commissioner* and the 
amounts due to the creditors should also be de¬ 
termined through Commissioners. If any credi¬ 
tor or other person should like to take the pro- 
porty on payment of the price ascertained by the 
Commissioners it would be given to him and tho 
price will be distributed among tho creditors in 
proportion to the amount due to each as deter¬ 
mine 1 by the Commissioners. And if no one 
among the creditors or other persons is williug to 
purchase tho said property then tho Commis¬ 
sioners shall divide it among the creditors in pro¬ 
portion to the amount ascertained to be due to 
each as proposed above. 

Sayed Humid Shah may bo absolutely absolved 
from every kiud of liability to the creditors in 
future and his whole debt may be cousidercd as 
squared in lieu of this very property V 

As stated already tho total number of 
creditors mentioned in list (B), annexed 
to the petition for insolvency, was 45, and 
of these 35 'had signed the application 
(Ex. P. 25) on 10th November 1«99. It 
appears that the remaining creditors were 
at first unwilling to accept the arrange, 
ment embodied in that document, but 
after a few weeks their opposition died 
out and by 30th April 1000 they too 
signified their assent to it and agreed to 
its terms. Statements to this effect were 
made before the District .Judge who 
passed an order accepting Hamid Shah’s 
prayer, and adjudicated him insolvent on 
1st May 1000. The usual notifications 
were published, and in duo course tho 
Court appointed a local Commissioner 
for the purpose of determining the exact 
amount of the debt due to each creditor 
and for valuation of his proporty. It 
also directed the civil nazir to take pos¬ 
session of tho moveable property of tho 
insolvent and to arrange for its sale by 
public auction. 

"While matters were at this stage 
Hamid Shah died in August 1900. Ho 
had no son, but left him surviving four 
widows, three daughters and a brother. 
Shortly after his death a question arosp 
before the revenue authorities as to the 
person or parsons whoso names .should 
be substituted for that of Saved Hamid 
Shah in the revenue records. Three of 
his widows, Mt. Jind Wadi, Allah Wasai 
and Mughliini Bibi appeared before the 
Revenue Officer and definitely stated that 
they laid no claim to his estate, as in his 


lifetime he had given them sufficient 
property for their maintenance. They 
expressed a desire that the lands stand¬ 
ing in his name be mutated in favour of 
bis creditors 

” as our husband has made over the said pro¬ 
perty to his creditors. Therefore, the same may 
be given to them.” 

The fourth widow Mt. Umrao Bibi, 
appellant No. 1, also, did not claim to 
succeed to the property as heir of Hamid 
Shah but prayed that a small part of it 
may be given to her for her maintenance 
and tho rest made over to the creditors. 
Saved Fateh Shah (Appellant No. 2), 
brother of tho deceased was also present 
during these proceedings and tho record 
does not show that he put forward any 
claim to the estate. On 10th May 1901 
the Revenue Officer passed a somewhat 
unusual order, in which he stressed the 
point that in view of the proceedings in 
insolvency a peculiar situation had arisen, 
and expressed the opinion that in order 
to complete the record “the entry must 
be made in the name of somebody.’' He 
ordered therefore that 

“for tho present mutation might be eutered in 
the name of Mt. Umrao Bibi and that the re¬ 
ceiver be informed that this has been done for 
the time being and that sho would be entitled to 
maintenance only. Tho property could howovor 
be mado uso of for all purposes." 

In tho meantime, under orders of the 
insolvency Court the local Naib Tahsil- 
dars had taken possession of the lands, 
situate in their respective jurisdic¬ 
tions and after realizing the produce and 
selling it they began to deposit the pro¬ 
ceeds in the Treasury. Nothing much 
appears to have been done until 1911 
when two of the creditors, Milkhi Ram 
and Munshi Ram (present plaintiffs 54 
and 55), applied to tho insolvency Judge 
for payment to them of their dues, out 
of the amount realized from the estate 
of tho insolvent. To this application Mt. 
Umrao Bibi and Fateh Shah raised vari¬ 
ous objections, inter alia, impugning 
the validity of tho arrangement made 
by Sayed Hamid Shall with the creditors 
in 1899. Tho insolvency Judge, Mirza 
Zafar A1 i, in a vory brief order dismissed 
the creditors’ application on 10th June 
1911- These creditors appealed to the 
Divisional Judge but their appeal was un¬ 
successful. They thon moved tho Chief 
Court on tho rovision sido (C. R. No. 
1663 of 1912). The petition for rovision 
came up before Chevis, J., who heard 
arguments at groat length, and even- 
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tually by agreement of all parties passed 
an order on 2nd March 1916. As this 
order has a very important hearing on 
the questions requiring decision by us it 
seems necessary to set out its terms in 
some detail. In this order the learned 
•Judge reviewed the previous history of 
the litigation, and after summarizing 
the provisions of the arrangement bet¬ 
ween Hamid Shah and the creditors as 
embodied in the document (Ex. P-25) 
dated 10th November 1899, observed as 

follows: 

“At first some creditors did not agree but ap¬ 
parently by 30th April 1000 opposition died out 
and all creditors then agreed. One would have 
thought that the insolvency proceedings would 
then have stayed, as under the agreement the 
lands passed to the creditors and all Hamid 
Shah’s debts were wiped out. When the debts 
had vanished how could the man bo regarded as 
insolvent? Hut the Court on 1st May 1000 
passed an order declaring him an insolvent." 

The learned Judge then referred to the 
subsequent proceedings in the insolvency 
Court and wound up his order as follows: 

“This leaves matters just where they were be¬ 
fore. The insolvent has died long ago, 
property is locked up, and apparently the 
insolvency proceedings will go on for ever. 
Tbo insolvency proceedings should, I think, 
have been dropped on 1st May 19C0 and all 
parties before me agree to this. Until the 
insolvency proceedings are dropped nobody can 
take any steps cither in Court or out of Court to 
do anything with the property. As far as 1 can 
see, no one of the parties can break away from 
the insolvency Court and attempt to enforce his 
rights by a regular suit." 

“All parties before me agree by their counsel to 
the following order: 

“I accept this application for revision aud set 
aside the order of the Divisional Judge and all 
proceedings in the Divisional Court and in the 
insolvency Court back to 1st May 1900. 1 set 
aside the order of the District Judge, dated 1st 
May 1900 and instead I pass an order dismissing 
the application of Hamid Shah to be declared an 
insolvent." 

As stated above, all parties had ag¬ 
reed to the order passed by Mr. Chevis. 
But it appears that the agreement did 
not last long. Disputes arose soon among 
the creditors of Hamid Shah on the one 
side and his heirs on the other, as to the 
effect of the order on their respective 
rights. The creditors claimed that it was 
a recognition of their rights as owners of 
the properties mentioned in list (B) by 
virtue of the arrangement recited in the 
document of 10th November 1899; while 
Mt. Umrao Bibi considered herself en¬ 
titled to these properties as the next heir 
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to Hamid Shah. She set the hall - rolling 
by making an application to the Insol¬ 
vency Court on 25th April 191G for a 
direction to the Commissioners to hand 
ever possession of the aforesaid properties 
to her, and an order to the treasury to 
pay her the cash which had been realized 
in the course of the insolvency proceed¬ 
ings and had been deposited there. This 
application was opposed by the creditors 
but the Insolvency Judge Misra Jwala 
Sahai, passed a summary order in favour 
of Mt. Umrao Bibi on 19th March 1917. 
The creditors appealed to the District 
Judge, but the appeal was unsuccessful. 
They then preferred a petition for revi¬ 
sion to the High Court, questioning the 
jurisdiction of the Insolvency Judgo to 
pass the order and challenging the find¬ 
ing of the Courts below that the titlo in 
the properties had not passed to the 
creditors. Wilberforce, J., who dealt with 
this petition, overruled the contention 
that the order under revision had been 
passed without jurisdiction,hnd held that 
it was not necessary for him to go into 
the merits of the lower Court s order, 

"as the facts were most complicated and diffi¬ 
cult of decision and could only be determined by 
a regular suit." 

Following the well-settled practice of 
this Court not to interfero on revision 
when another remedy is open (o the ag¬ 
grieved party, the learned Judgo dis¬ 
missed the petition on 11th February 

1919. 

The creditors were not slow to avail 
themselves of the remedy by the rogular 
suit and within a fortnight of the High 
Court order, the present action was com¬ 
menced by some of them in the Court of 
the Senior Subordinate Judge, Multan, 
praying for; (a) a declaration that the 
lands in question and Rs. 3,500 lying in 
deposit in the Multan Treasury were 
owned by them, and the other creditors 
(defendants 7—50) by virtue of the “com¬ 
promise," terms whereof had been recited 
in the application of 10th November 1899, 
(b) possession as owners of such of these 
lands as had been handed over by the In¬ 
solvency Judge to Mt. I mrao Bibi by its 
order dated 19th March 1917, and (c) re- 
coverv of Rs. 1,300 which Mt. Lmrau 
Bibi hal realized from the insolvency 
Court. In the alternative, the plaintiffs 
claimed a decree for Rs. 1,36,104-4-6 as 
the amount due to them by the estate 
Hamid Shall deceased. Several creditor 
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who had not joined in the claim and had 
been imploadel as defendants in I ho 
plaint were, on their application made 
co-plaintiffs. The suit was resisted by 
Mb. Uinrao Bibi and Mt. Jind Wadi two 
of Hamid Shah’s widows (the other two 
widows having died in the meantime.) 
Mt. Swai Bibi, Amirzadi Bibi. ArbabBibi 
(defendants 3 to 5), bis daughters; and 
Sayed Fateh Shah (defendant 6) his 
hrothor. These defendants filed lengthy 
written statements raising numerous 
pleas which are covered hy the following 
issues framed by the trial Court: 

1. Was the registration of the compromise iu 
suit compulsory on defendants ? 

2. Was the compromise in suit a complete sale 
or at least an agreement to sell ? On plaintiff-;. 

3. Is the claim for specific performance hacred 
by reason of any previous orders ? On defen¬ 
dants, 

4. Did Hamid Shah raise debts for immoral 
purposes and was he therefore incompetent to 
transfer tho property in suit in payment of such 
debts? On defendants. 

5. Is the compromise in suit valid and enforce¬ 
able ? On plain tills. 

G. What amounts by way (of?) debts are duo 
to the several plaintiffs from Hamid Shah decea¬ 
sed ? On plaintiffs. 

7. Is the suit within time? On plaintiffs. 

8 . To what relief, if any, are pliintiffsentitlcd? 
On plaintiffs.” 

The leirnal Senior Subordinate Judge, 
in an elaborate judgment has decided in 
favour of the plaintiffs all these issues, 
except issues 3 and 6, which did not 
arise on his findings, and has passed a de¬ 
cree granting the creditors reliefs (a), (b) 
and (c)moniionod above. From this decree 
throe of the defendants, namely, Mt. 
Umrao Bibi (widow), Mt. Amirzadi Bibi 
(daughter) and Sayed Fateh Shah (bro¬ 
ther) of Hamid Shah have preferred a 
first appeal to this Court and on their 
behalf we havo heard at great length Sir 
Muhammad Shafi and Mr. Mehr Chand 
Mahajan, while Mr. Badri Das has ad¬ 
dressed us for the respondents. 

At the commencement of the hearing 
Mr. Badri Das raised a preliminary ob¬ 
jection that three of the plaintiffs.res¬ 
pondents (13, 17 and 93) bad died during 
the pendency of this appeal, that their 
representatives had not been brought on 
the record within the poriod of 90 days 
prescribed in Art. 177, Lim. Act, (as 
amended by Act 11 of 1923), and conse¬ 
quently the appeal had abated against 
these respondents. It was also urged that 
having regard to the nature of the claim 
and the terms of the decree of the lower 


Court the appeal could not proceed against 
the other respondents. The affidavits 
and the extracts from the Death Register, 
produced before us, prove conclusively 
that Megh lhj and Ishar Das, plaintiffs, 
die! on 2nd and 17th November 192*, res¬ 
pectively, and applications under O. 22, 
R. 4, to substitute their representatives, 
were not made till 27th March 1929. 
Similarly Tita Mai alias Tek Chand, son 
of KewalMal, plaintiff-respondent 17,died 
on 17th March 1924 and an application 
to bring his representatives on the record 
was made on 27th August 1925. More¬ 
over in this application Nathu Ram was 
describe 1 as one of the representatives of 
the deeeas 2 d, hut Nathu Ram had died on 
29th October 1923, having predeceased 
his father hy six months and had left his 
own sons who were among the heirs of 
Teka Mai. It is thus clear that all the 
applications were made out of tune, and 
the appeal automatically abated against 
the deceased respondents. 

When these facts wore brought to light 
at. the hearing an oral prayer was made 
hy tho appellant’s learned counsel that 
tho abatement he sot aside on the ground 
that appellant 1 is a pardanashin lady 
and that it was not possible for her to 
keep herself informed of tho whereabouts 
of all the respondents in a big city liko 
• Multan. This prayer I find mysolf un¬ 
able to accept. In tho first place, it is 
to be borne in mind that Mt. Umrao Bibi 
was not the solo appellant in tho case. 
Her brother-in-law Fateh Shah was a co- 
appellant- and lie was admittedly alive at 
tho time when the aforesaid respondents 
died. No attempt lias been made to ex¬ 
plain why Fateli Shah could not havo 
made the requisite applications within 
time. Secondly, it is noteworthy that in 
each of the applications filed hy Mt. 
Umrao Bibi under 0. 22, R. 4, a careful 
attempt was made to conceal tho oxaot 
date of the death of the respondents con¬ 
cerned, it being wrongly stated in each 
case that he had died only.two and a half 
months before, and it was on this falso 
averment that orders were secured from 
the Judge in Chambers granting tho ap¬ 
plications subject to all just exceptions. 
It was not until n few days hoforo tho 
hearing, when the respondents liad filed 
counter.affidavits supported by ontries 
from the Death Register, that it was sug¬ 
gested on behalf of Mt. Umrao Bibi that 
she could not keep herself informed of 
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the factum of the death of these persons 
because she was a pardanashin lady. It 
is obvious that she has not c me before 
the Court with clean hands, and it isdiffi- 
cult to accept as true the explanation 
now put forward by her. No sufficient 
cause uuler 0. 22, R. 9, has been shown; 
and it must be held that the appeal has 
abated against Megh Raj, respondent 13, 
Teka Mai, respondent 17, and Ishar Das, 
respondent 93. 

The next point for determination is 
whether, on the above findings the appeal 
can proceed against the surviving re_-.pon- 
dents. The question as to when partial 
abatement of an appeal results in the 
total dismissal of the whole appeal, has 
been lately considered by a Full Bench 
of this Court in Sant Singh v. Gulab 
Singh (l). In that case the learned Chief 
Justice observed at p. 13 as follows: 

“Whether the appeal can, or cannot, proceed 
in the absence of the legal representative of the 
deceased respondent must depend upon the nature 
of each case and it is not possible to formulate a 
rule of general application. It is obvious that if 
the action, which has given rise to the appeal, 
could have been brought without impleading the 
person who has died, his death affects only the 
interest, if any, which he had in tho litigation, 
but it cannot prevent the determination of the 
rest of the claim. This rule does not however 
solve the problem in every case. Tho test often 
adopted in such cases is whether iu the event of 
the appeal being allowed as against the remain¬ 
ing respondents, there would or would not ba two 
contradictory decrees in the same litigation with 
respect to the same subject-matter, it is a mat¬ 
ter of common sense that the Court should not 
be called upon to make two inconsistent decrees 
about the same property, and in order to avoid 
conflicting decrees the Court has no alternative, 
but to dismiss the appeal as a whole. If, ou the 
other band, the success of the appeal would not 
lead to such a result, there is no valid reason 
why the Court should not hear the appeal and 
adjudicate upon the dispute between the parties 
‘who are before it." 

Another test which has been laid 
down in the same judgment (p. 21) is 
,that the question whether the appeal 
will abate in whole or in part depends 
on whether the interests of the respon¬ 
dents are or are not separatly defined. If 
they are separate or separable, the appeal 
will abate only as regards the interest of 
the deceased. If however this is not tho 
case the proceedings will abate as regards 
tho whole of the joint interest. 

Applying these tests to tho present 
case I have no hesitation in holding that 

( 1 ) A. I. It. 1928 La'll. 572=114 I. C. 417=10 
Lah. 7 (F.B.). 


the appeal must he held to have abated 
in its entirety. Tho plaintiffs claimed 
and have been granted a declaration that 
the properties in dispute belonged jointly 
to them and defendants 1-70, according 
to the terms of the "compromise" recited 
in the application dated 10th November 
1899. They have also been granted pos¬ 
sesion of these properties. Now the 
terms of the compromise” so far as they 
related to the rights of the creditors inter 
se provide that every unsecured creditor 
has the option of purchasing any of the 
mortgaged property on payment of a sum 
larger than the mortgage charge subsist¬ 
ing on it, and that in the event of this 
option being exercised the surplus amount 
after paying off the mortgagee in question 
shall (along with the proceeds of tho un¬ 
encumbered properties) he distributed 
pro rata among the unsecured creditors. 
If, on the other hand, no unsecured 
creditor offered to pay for a particular 
mortgaged property a price over and above 
the mortgage charge, it shall pass to tho 
mortgagee as full owner in lieu of his 
debt. This interpretation is accepted as 
correct by the appellants’learned counsel, 
and it is also conceded that the unsecur¬ 
ed creditors have not been given as yet 
tho opportunity to exercise this option. 
It is therefore impossible to determine 
the amount available for distribution 
among the creditors, or the proportion in 
which it is to bo divided. The subject- 
matter of the joint decree passed by the 
lower Court in favour of the various res¬ 
pondents is therefore not only not sepa¬ 
rate, but it is at present inseparable and 
indivisible. This being the real position 
relating to the rights of tho decree hol¬ 
ders inter se there can be no doubt that 
in the event of the appeal being accepted, 
there would be on the records of the 
Court two contradictory decrees in res¬ 
pect of the same property ; one passed 
by the lower Court having been left in¬ 
tact in favour of the deceased respon¬ 
dents, and tho other of the appellate 
Court in favour of the appellant in terms 
directly opposed to it. For these reasons, 
it is clear that the appeal cannot pro¬ 
ceed against any of the respondents and 
its partial abatement against the deceased 
respondents must result in its dismissal 
against all. 

This finding is sufficient to dispose of 
the case, but as this litigation lias already 
gone on for more than 30 years, and it is 
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possible that, in ths event of an appeal 
being preferred to their Lordships of the 
Privy Council, a view of the law dif¬ 
ferent from that expressed in the Full 
Bench decision of this Court may be 
taken, we have thought it desirable to 
give our decision on other questions 
which havo been argued before us. 

On the merits, the main question for 
determination is the exact nature of the 
transaction which was effected between 
Hamid Shall and his creditors in 1899, 
and to which reference was made in the 
petition presented by them jointly to the 
District Judge on 10th November 1899, 
(Ex p. 25). An examination of this 
petition clearly shows that it consists of 
three separate and distinct parts. The 
opening sentence is very significant and 
recites the fact of the parties "having 
coine to terms' among themselves. It 
does not, by itself, purport to convey 
any property or create or declare any 
rights but contains a recital of an ac¬ 
complished fact, the terms whereof are 
repeated with a view to ask the Court to 
grant a certain consequential relief in 
respect of the proceedings pending before 
it. The second sentence contains an ad- 
mission by Hamid Shah of the fact that 
he had transferred his properties descri- 
bed in List (A) to the creditors whose 
names had been specified in List (B) and 
asks the Court to regard it as “sold on 
my part. In the next sentence the cre¬ 
ditors intimate to the Court their ac¬ 
ceptance of the application of Hamid 
Shah and state that they agree to his 
being declared au insolvent. Then follow 
the terms of the agreement which had 
been arrived at between the creditors 
inter se as to the mode of division among 
themselves of the properties which had 
been conveyed to them by Hamid Shall. 
And finally there is the prayer by the 
creators to the Court that Hamid Shah 
Hnh;r b t f ab /r° lute, y absolved from all 

of h « • y i°Kr fcb 4 tn m future and the who,e 

of his indebtedness tq them be considered 
as squared in lieu of the properties al¬ 
ready conveyed to them. 

Now it is clear that the petition (Ex. 
p. 251 does not record a mere “agreement 
to sell any property in future as seems 
to have been suggested at one stage be¬ 
fore the lower Court. Nor is it a docu¬ 
ment by which property was conveyed in 
praesenti by Hamid.Shah to the creditors, 
it is in terms and in essence nothing 
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hut a petition to the Court reporting an 
arrangement which had been arrived at 
between the signatories out of Court 
hv which certain properties belonging to 
the debtor Hamid Shall had been con¬ 
veyed to the creditors mentioned in 
List B in full satisfaction of the debts due 
by him to them. This arrangement could 
however become effective only if the re¬ 
maining ten creditors also accepted it. 
These creditors were not agreeable at 
first, hut later on they not only waived 
their opposition, hut expressly agreed to 
it, some before the 30th April, and the 
others on that date. The arrangement 
thus became complete and indefeasible. 
On that date therefore title in the pro¬ 
perties in list (A) passed to the creditors 
mentioned in list (B). and Hamid Shall 
became free from his indebtedness to 
them. 

It is no doubt true that the parties to 
this petition had misconceived the nature 
of the order which, in consequence of 
this arrangement, the Court should or 
could have passed in the proceedings 
under S. 344, Qivil P. C., which were 
ponding before it at the time. They ap¬ 
pear to have been under the erroneous 
impression that under the law the proper 
order to pass was the adjudication of the 
quondam debtor Hamid Shah as insolvent 
and under that misconception they made 
a prayer to that effect to the Court. The 
presiding officer of the Court also fell into 
the same error and proceeded to pass an 
adjudication order. In my opinion this 
order did not and could not affect the 
legal rights which the parties possessed 
independently of it on the 1st May when 
it was passed. In any case, this error 
was set right by Chevis, J., in 1916 when 
he definitely set aside all proceedings 
hack to 1st May 1900." We must there¬ 
fore leave out of consideration all that 
took place in the insolvency Court bet 
ween 1st May 1900 and 2nd 'March 191& 
on which date the prayer for the adjudi¬ 
cation of Hamid Shah made in the peti 

tion of 1st April 1899 was rejected. 

That the parties to this litigation had 
also ongma ly put this interpretation on 

°i 1 u" is clear fr °™ 

A ; i0 °n n n he deafch of IIaraid Shah in 

futS » 9 °m n ° n ° ° f hlS heirs Maimed to 
succeed to these properties; three of his 

widows distinctly stated before the reve¬ 
nue authorities that the deceased had 
made over these lands to the creditors’* 
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an 1 "they may be given to them” and 
Mt. Umrao Bibi put forward a faint¬ 
hearted claim to be maintained out of the 
income. 

The correctness of this view is further 
strengthened by the fact that the order 
of Chevis, J., was passe 1 by agreement of 
all parties including the appellants. The 
basis of this order was the finding re¬ 
corded by the learned Judge tiiat by the 
arrangement in question the properties 
"passed to the creditors, and all Hamid 
Shah’s debts were wiped out.” On the 
finding the leirnel Judge proceeded to 
put to himself the question, 'When the 
debts had vanished how could the man 
be regarded as insolvent ?” And answer¬ 
ing this question in the only way in 
which it could be answered, he set aside 
the order of 1st May 1900 and dismissed 
the petition of Hamid Shah for adjudica¬ 
tion as insolvent. It is necessary to em¬ 
phasize the fact that the order was 
passed by consent of fhe appellants and 
as it proceeded on the assumption that 
the creditors had become owners of the 
property before 1st May ,1900 they can¬ 
not lie allowed now to turn round and 
'say that the very foundation of that order 
was erroneous. The matter therefoie 
falls within S. 115, Evidence Act. under 
which, as well as on general grounds, the 
appellants must be held estopped from 
going behind it. 

At this stage it will be convenient to 
consider the position of a certain cre¬ 
ditor, Jahaugirji, to whom reference has 
been male ;n the lower Court s judgment 
and in arguments by the appe lant s 
learned counsel The relevant facts are 
that Jahangirji was not one of the 40 cre¬ 
ditors mentioned in List (A) attached to 
the petition Ex. P-25 and therefore no 
title had passed to him by the arrange, 
ment recited in it. On 13th January 
1902 however he file! an application in 
the insolvency Court that his name be 
include! in the list of the creditors, as lie 
hold a money decree against Hamid Shah. 
On this the Court directed notices to issue 
to the heirs of the deceased. This ap¬ 
plication does not appear^ to have been 
granted and we find from the order dated 
27Hi August 1902 (printed at p. 11. 
Vol. 2 of the paper-hook) that the 
Court accepte 1 as correct the list of cre¬ 
ditors which had been prepare ! by the 
local Commissioner. This list is on the 
record and it does not contain the name 


of Jahangirji. His failure therefore to 
signify his assent to the arrangement des¬ 
cribed in Ex. P-25 before it became effec¬ 
tive on 30th April 1899 does not in any 
way affect its validity. For the fore¬ 
going reasons I hold that title in the pro¬ 
perties in dispute passed to the 45 cre¬ 
ditors before Hamid Shah’s death and 
the appellant's contention to the contrary 
must fail. 

On the findings given above it was con¬ 
ceded that the other questions raised in 
the memorandum of appeal do not arise. 
Ex. P-25 did not by itself transfer, create 
or declare any rights in immovable pro¬ 
perty and it was not necessary to have it 
registered under S. 17, Registration Act. 

Similarly the Punjab Alienation of 
Land Act which came into force in June 
1901, and which admittedly lias no re¬ 
trospective effect is clearly inapplicable 
to the transaction, which, according to 
the view I hive taken had been completed 
more than a year before. 

Equally devoid of force is the plea of 
limitation. It was urged that the sale 
having been effected in 1900 and the pre¬ 
sent suit having been brought in 1919 
was time barred. The history of the 
litigation as narrated above shows how¬ 
ever that from 1st May 1900 to March 
1917, the property was in custodia legis 
under an erroneous order of the insol¬ 
vency Court, which had taken upon itsolf 
the task of administering it for the bene¬ 
fit of the creditors. It is obvious that 
during this period the plaintiffs could not 
possibly have instituted the suit and that 
it was only after the property had been 
restored to appellant 1 in 1917 that a 
cause of action arose to them. In an> 
case, the provisions of Ss. 14 and 15, 
Lim. Act, are clearly applicable. The 
learned Subordinate Judge has dealt with 
this aspect of the question at length in 
his judgment and as I ain in agreement 
with his conclusions as well as his reason¬ 
ing, I do not think it necessary to repeat 
what he has said. . In my opinion the 
suit is clearly within time. 

The other points raised in the memo¬ 
randum appeal were not argued before us 

The appeal fails and I would dismiss it 

with costs. 

Tapp, J— I concur. 

r.M./r.K. Appeal dismiss’d. 
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Addison and Coldstream, JJ. 

Ghulam Mohammad —Decree-holder 
Appellant. 

v. 

jiff. Fazal Nishan —Judgment-debtor 
—Respon lent. 

Misc. Appeal No. 1759 of 1929, Deci¬ 
ded on 7th May 1931, against order of 
Dist. Judge, Jhelum, D/- 1st May 1929. 

Execution—Decree binding. 

It is not open to an executing Court to ques¬ 
tion the vali iity of a decree on the ground that 
the Court which made the decree had not pecu¬ 
niary jurisdiction to make it: 22* P. R. 1019; 
A. I. R. 1014 Dorn. 27; A.I. R. 1924 L'lh. 443; 43 
Mad. G75; A. 1. R. 1*21 Bom. 228; A. /• R. 1921 
Bom. 220 and A. 1. R. 1930 AIL 628, Rel. on.; 4 
Pat. J. 210 (F.B.) and A. I . R . 19*25 C fl. 907, 
not Foil. [P 290 C 2] 

Burkett Ali —for Appellant. 

Amar Nath Chona—iov Respondent. 

Coldstream, J. —Ghulam Mohammad, 
the appellant, instituted a suit for pre¬ 
emption of property against Mt. Fazal 
Nishan in the Court of the Subordinate 
Judge, Fourth Clas3, Jhelum, alleging 
Rs. 500 to he the price of the property. 
The defendant-respondent appeared and 
the parties compromised, Mt. Fazal 
Nishan agreeing to pay Rs. 1,100. The 
pecuniary limit of the Subordinate Judge’s 
jurisdiction was Rs. 1,000 but he passed a 
decree!in accordance with the compromise. 

Ghulam Mohammad applied for execu¬ 
tion. The successor of the Subordinate 
Judge who passed the decree, considering 
that he had no jurisdiction, sent the 
case to the District -Judge who for¬ 
warded it to the Court of the Senior 
Subordinate Judge. There, execution was 
resisted on the ground that the decree 
was invalid for lack of jurisdiction and 
could not be enforced. This objection was 
overruled by the Senior Subordinate 
Judge who held that the executing Court 
could not go behind the decree. The 
respondent-vendee appealed to the Dis. 
trict Judge who reversed this decision on 
the ground that the decree was a nullity, 
and the executing Court could not cxe- 
cute it. 

Against this judgment the decree-hold- 
er lias preferred the present appeal 

* 3 601,10 c °nflict between the 
rligh Courts on the point in issue, bub so 
far as this Province is concerned the 
question appears to have been settled by 
several judgments in the appellant's 
favour. As noticed by the executing 
Court, S. 225 of the old Civil Procedure 
1932 L/37 & 38 


Code, was altered when its provisions 
were reproduced in O. 21, R. 7 of the 
present Code by the omission of the words 
“or of the jurisdiction of the Court which 
passed it” after the word “thereof” and 
it was held hy the Chief Court in Sheo - 
pat Rai x.Harah Chand (1) that the 
effect of the change had been, as had been 
held in Hart Govind v. Narsingrao Kon- 
lxerrao (2), to deprive the executing Court 
of power to question the juris liction of 
the Court which passed the decree. 

In the same sense is the Division 
Bench ruling of this Court in Lahore 
Bank v. Ghulam Jilani (3). That was a 
case in which tho lower Courts had refu¬ 
sed to execute a decree on the ground 
that the judgment-debtor was a minor 
and had not heen represented before the 
liquidation Court which has passed tho 
decree. In his judgment leRossignal, J., 
remarked that 

“ the broad clear rule is that an executing Court 
has no jurisdiction to criticize or to go behind 
the decree; all that concerns it is the executing 
of it. If the dccreo should bo annulled, that is 
not the function of an executing Court.” 

In a Full Bench judgment cf the Mad¬ 
ras Court, Wallis, C. J., had expressed a 
similar view, Zamindar of Ettiyapuram 

v. Chidambaram ChettylA): 

“ An objection to tho jurisdiction is a ground 
for setting aside the decree aud is not one of the 
questions relating to the execution or discharge 
of tho decrco which aro required by S. 47 to he 
dealt with in execution. The provision in S. 225 
of the old Codo that a Court might proceed to 
execute decrees transferred to it without requir¬ 
ing further proof, among othor tbiugs of tho 
jurisdiction of tho Court which passed tho dec¬ 
ree lent some colour to tho view that it was open 
to a Court to which a decree had been sent for exe¬ 
cution to go into the question whether tho Court 
which passed the decree had jurisdiction to do so 
* 1 * The^e words however havo been 
omitted advisedly in tho corresponding O. 21, 
R. 7 of the Code.” 

In Bombay also it has heen held that 
whatever powers a Jourt executing a dec¬ 
ree has to decide questions relating to the 
execution of the decree, the Court can¬ 
not deal with the questiou whether the 
decree should stand or whether it should 
be set aside on any of the grounds on 
which a decree can be set aside; R aw. 
chandra Govind v . Jayatita (5); see also 

(1) 119191 22 P. R. 1919—46 I. C. 419. ” 

(2) A. I. R. 1914 Born. 27=38 Bom. 194=23 
I. 0. 129. 

(3) A. I. R. 1924 Lah. 448=78 I. 0. 460=5 
Lah. >4. 

4) 119201 43 Mad. 676=69 I. 0. 871 (P.B.), 

5) A. I. R. 1921 Bom. 228=69 I. 0. 715=4& 
Bom. 603. 
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Iiamnath v. Gajanan (G) which re-affirm¬ 
ed this view. 

The reasoning in Bam Cluiran v. Salih 
Bam (7) indicates a similar view in the 
Allahabad Court. There it was remark¬ 
ed that S. 47, Civil P. C , is limited to 
cases where the satisfaction of the decree 
as distinguished from the validity of the 
decree itself is in question. 

Air. Chona for the respondent relies on 
the decisions of the Patna and Calcutta 
Courts: Jutjli Lai v. Laddu Bam (S) and 
Gora Chand v. Prafnlla Kumar Boy (9). 
In the Patna case it was held that it 
was open to the representatives of a judg- 
mont-debtor to object to execution of a 
decree on the ground that the judgment- 
debtor was dead at the time the decree 
was passed and that the decree was 
therefore a nullity. But in the pre¬ 
sent case the decree was not a nullity 
and even in appeal could only be impug¬ 
ned within the limitation laid down in 
S. 11, Suits Valuation Act. The present 
decree was passed upon a compromise and 
no question of prejudice could arise. 

The Patna judgment was cited before 
the Full Bench of the Calcutta Court in 
Gora Chand v Prafulla Kumar Boy (9). 
In that case the Court decided that 
where the decree presented for execution 
was made by a Court which apparently 
had not jurisdiction, to make the decree, 
the executing Court is entitled to refuse 
to execute it on the ground that it was 
mado without jurisdiction. The deci¬ 
sion was on a reference made by a Bench 
who had decided that the decree was 
void and a nullity as the Court which 
made it had no territorial jurisdiction. 

The same ruling was fully considered 
by the Lahore Court in its judgment 
Lahore Bank v. Ghulam Jilani (3) where 
it preferred to follow the previous deci¬ 
sion of the Calcutta Court in Kalipada 
Sarkar v. Hari Mohan Dalai (10). In 
the latter case, after a discussion of the 
authorities, the Court thought it pro¬ 


per to 

adhere rigidly to this established principle 
that every order and judgment however errone¬ 
ous is. in the words of Lord Cottenham in Chuck 

"(G) A. I. ltT 1921 Kom - - 29=c2 C - 00=45 
(7) A°I. R. 1030 All. G28=121 I. C. 702=52 

(H) fio'iol4 l’at. L. J. 240=50 I. C. 529 (F.B.). 
(?) A I R- 1925 Cal. 907=89 I. C. 085=53 

(10) 11917] 44 Cal. 627=35 I. C. 856. 


V- Crcnicr (11), good until discharged cr decla¬ 
red inoperative and that the execution Court can¬ 
not inquire into the validity or .propriety of the 
decree.” 

The view which Air. Chona now urges 
us to adopt would appear to open the 
way for a judgment-debtor, who had 
failed to attack an order against him by 
appeal, or application for review, to re¬ 
open the case against him in the execu¬ 
tion Court possibly in defiance of the pro¬ 
visions of S. 21, Civil P. C., or S. 11, 
Suits Valuation Act, which provisions 
might have precluded interference by an 
appellate Court or in revision. 

The weight of authority is against the 
decision of the learned District Judge. 
Aly own view is that it is not open to an 
executing Court to question the validity 
of a decree on the ground that the Court 
which made the decree had not pecuni¬ 
ary jurisdiction to make it. Setting aside 
the judgment appealed against 1 would 
accept the appeal with costs and restore 
that order. 

Addison, J. —I concur. 

K.N./R.K. Appeal accepted. 

(11) 11847] 16 L.J.Ch. (n.s.) 92=2 Phillips 113= 
41 E.R. 884=78 R.R. 45=1 Coop. C.C. 338. 
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Bhide, J. 

Gauri Mal —Appellant. 

v. 

Veroo Mal and others —Respondents. 

Alisc. First Appeal No. 960 of 1930, 
Decided on 18th Alarch 1931, against 
order of Addl. Dist. Judge, Ferozepore, 

D/- 18th Januarv 1930. 

Civil P. C. (1908), O. 23, R. 1— Will—Pro¬ 
bale application being incomplete withdrawn 
—Fresh application for letters of adminis¬ 
tration is not barred. 

Where an application for a probate of a will 
being incomplete is withdrawn and a fresh ap¬ 
plication for letters of administration with re¬ 
ference to the same will is filed, this fresh ap¬ 
plication is not barred by O. 23, R. 1, because 
in such cases, the Court’s consent to file afresh 
application after withdrawal is presumed: 67 
J. C. 1002, Bel. on. U’ 291 0 1] 

Chuni Lai—tor Appellant. 

Judgment.— This appeal has been 
heard ex parte as the respondents failed 
to appear in spite of service. 

The appellant put in an application 

2H£, 
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barred by the provisions of 0. 23, R. 1, 
Civil P. C., as the first application was 
not withdrawn with permission to file a 
fresh application. 

The learned counsel for the appellant 
contends that tho provisions of 0. 23, 
R. 1, Civil P. C., were not applicable to 
the case and that in any case the con¬ 
sent of tho Court should have been pre¬ 
sumed in view of the circumstances in 
which the first application for probate 
was withdrawn. This contention is 
supported by a Division Bencli ruling of 
this Court: Banwari Lai v. Eishen Devi 
(1). I accept the appeal with costs, and 
setting aside the order of the Additional 
District Judge remand the case for deci¬ 
sion of the application on merits. 

B.v./r.k. Appeal allowed. 

"(1) 110-20.167 I. C. 1002. 
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Johnstone, J. 

Diwan Chand —Appellant. 

v. 

The Punjab National Bank, Ltd., Sial- 
kot Branch —Respondent. 

Misc. First Appeal No. 232 of 1931, 
Decided on 30th April 1931. 

(a) Arbitration—Reference— Reference by 
one party alone is not valid. 

One partner of a firm cannot enter into an 
agreement to refer on behalf of firm unless nil 
parties join in it: A. I. R. 1926 Lah, 91; 118 
I. C 90G and 23 All. 135, Foil. fP 292 C H 

(b) Arbitration—Reference — Manager of 
joint family business—Reference when valid. 

The manager of a joint family businoss has 
authority to bind his partners only in the ordi¬ 
nary matter of that business and cannot refer a 
matter to arbitration so as to bind other partners: 
A, I. Ji. 1925 Lah. 2G1 Foil. IP 9<io O il 

(c) Civil P. c. (1908), S. 47-Decree against 

tirm on reference by one partner—Executing 
l-ourt cannot enter question of its validity 
even though nullity. y 

JOT ? deCrC ° ' 3 passed a 8 ainst » firm on a 
(W W by °- D0 -°/- U ! e P artnors . tho executing 

a i n l l ,Ur K' 1C ! bn t0 80 bohind th0 
even if Su i objections regarding its validity 

448 d ' S R BUllity : A I R ■ 1024 Lnl '- 

IP 292 0 1, 2] 

77 ehr ^ han ) d ^ahajan-iov Appollant. 
Har Oopal for Respondent. 

g ?f e f 1 V ~ The fol,owin f{ pedigree 

this ca'se 16 P t0 th9 undorsfcan ding of 

Mahan Singh 

Hari Chand 


Gokal Diwau Chand 
Chand. Appellant. 


Tirath 

Ram. 


Labha 

Mai 


An agreement to refer to arbitration 
was made by the Punjab National Bank 
on one side, and on the othor side by (l) 
the firm Bhai Mahan Singh-Hari Chand 
through Lala Gokal Chand as (a) owner 
of the firm, (b) Karluin and (c) as holding 
a general power-of-attorney for Hari 
Chand, proprietor, (2) firm Tirath Rain 
and Brothers, Calcutta (a branch of 
Mahan Singh Tirath Chand) acting 
through Gokal Chand and (3) Labha Mai, 
plevler, as member of the joint family. 

The arbitrator's award on the three 
questions referred was (l) that Rupees 
13,321-11-1, including principal and in¬ 
terest was due to the Bank, interest 
being at 9 per cent per annum, (2) that 
the whole was to he repaid within three 
months: in default, the Bank could re¬ 
cover by sale of seven specified properties, 
and (3) that the seven aforesaid proper¬ 
ties were to be security for the doht; if 
the properties were insufficient, then the 
persons and other properties of all, in¬ 
cluding Hari Chand would be liable. 

The redemption of the properties was 
to be in proportion to the amounts repaid 
from time to time. Tho award was made 
a rule of the Court on 22nd June 1925, 
the parties in the decree being the two 
firms and including the father (Hari 
Chand) and all the four sons. Tho Bank 
took out execution from time to time and 
up to May 1929 recovered about Rupees 
7,300. 

On 5th November 1929, Diwan Chand 
appellant preferred an objection in the 
executing Court, when the Bank took out 
new execution proceedings for some 
Rs. 9,000. One objection relates to the 
amount of property that should he deemed 
to have been rodeemed..the dispute relat¬ 
ing to the question of appropriation of 
the Rs. 7,300 already paid, towards prin¬ 
cipal and interest, or to principal only. 
A second objection not now pressed, is 
that the appellant had no notice of tho 
deoree. The main objection is that the 
appellant was not a party to the reference. 
Gokal Clmnd having no authority to sign 
the deed of reference on behalf of tho 
appellant. On this objection it is argued 
that neither the award nor decree are 
valid qua the appellant. The answer 
offered by the Bank is that the Court is 
bound to execute the decree. 

It is not denied before mo that Gokal 
Chand held no power-of-attorney from 
the appellant, and it is urged that, al- 
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though he may have purported to act for 
the appellant, he had in fact no autho¬ 
rity to do so and could not enter into the 
reference on the appellant's behalf. One 
partner of a firm cannot enter into an 
agreement to refer on behalf of a firm 
unless all parties join in it : Liadha 
Kishen-Chuni Lai v. Alisa Mal-lshar Das 

(l), Jiuum Mai Kanshi Ram v. Paras 
liam Anant Ram (2) and T. U. Smith v. 
The Allahabad Batik (3). And further 
the manager of a joint family business 
has authority to bind his partners only 
in the ordinary matters of that business 
and cannot refer a matter to arbitration 
so as to bind other partners : see Gainda 
Mall v. Firm Nihal Chand Chhajju Mai 
(4). For the appellant Mr. M. C. Maha- 
jan urged that his client was no more 
than a partner, but that oven if the 
business be regarded as a joint family 
business, the decision in Gainda Mai v. 
Firm Nihal Chand-Chhajju Mai (4) ah- 
solves his client. 

Mr. Har Gopal, for the Bank con¬ 
tended that we have hero a joint Hindu 
family, of which Hari Chand was the 
father, and that Gokal Chand held a 
power of-attorney for Hari Chand. In 
consequence, he argued, the appellant 
was hound by the reference, in accordance 
with the principle laid down in Dwarka 
Das v. Krishan Kishore (5). Thisa'gu- 
ment would prevail if the Bank had 
been dealing with a joint Hindu family; 
but the Bank was dealing with two firms. 
In the deed of reference no mention was 
made of a joint Hindu family, nor did 
Hari Chand purport to act as manager of 
a joint Hindu family. The documeut is 
quite clear on this point and it would 
appear therefore that there was no autho¬ 
rity by which tho appellant can bo con¬ 
sidered to have been bound. 

In any case Mr. Har Gopal contends, 
the executing Court cannot go behind the 
decree, in which the appellant is entered 
as a judgment-debtor. He relies on The 
Lahore Bank Limited v. Ghulam Jilani 
(6). Mr. M. C. Mahajan howevor con¬ 
tends that the decree is a nullity and 
cites Polita Parana Panda v. Karasinga 

(1) A. I. R- 1926 Lah 91=92 I. G. 705. 

(2) 119281 118 I. C. 906. 

(3) L19011 23 All. 135=11901) A. W. N. 20. 

(4) A. I. R- 1925 Lah 261=84 I. C. 726. 

(5) A. I. R. 1921 Lah. 34=61 I. C. 628=2 Lah. 

114. 

(6) A. I. R. 1924 Lah. 448 = 78 I. C. 460 = 5 

Lah. 54. 
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Panda (7), Karam Bibi v. Muhammad 
Alam Khan (8) and Venkata Sutbayya 
v. Venkataramanayya (9). 

The question remains whether, if the 
decree was a nullity, the matter can be 
raised in execution. On this point, Mr. 
Mahajan quoted three decisions. In Sub. 
ramania Aiyarv. Vaithinatha Aiyar (10) 
it was held that a decree passed after tho 
death of the defendant and before his 
legal representative was brought on to 
the record is a nullity, and that objection 
to that effect can be taken in execution 
proceedings. In Gora Chand v. Profulla 
Kumar Rai (l l) it was ruled that where 
a decree presented for execution was male 
by a Court which apparently had not 
juris liction, whether pecuniary or terri¬ 
torial or in respect of the judgment- 
debtor’s person, to make the decree, tho 
executing Court is entitle! to refuse to 
execute it on the ground that it was 
ma le without juris liction. Within these 
narrow limits, the executing Court is 
authorized to question the validity of the 
decree The third case rebel on is S. R. 
Samson v Gananamanikam Ammal (12). 


Now, in The Lahore Bank Limited v. 
Ghulam Jilani (6) tho decision was ba^ed, 
inter alia, on Kalipada Sirkar v. Hari 
Mohan Dayal (13), which was dissented 
from in Gora Chand v. Pm fa'la Kumar 
Rai (ll). I am of opinion however that 
I must follow the previous decision of 
this Court. On tho question of the re¬ 
demption of the properties, which wore 
to be treated as security for tho debt, the 
matter is set out in the lower Court's 
ju lg nent under issue 2, it has not been 
shown to me in what respect that deci¬ 
sion is wrong. The award was to the 
affect that, whatever amount is pvi 1, to 
the extent of that amount the properties 
will hetreatel as having been redeemed. 
A considerable proportion of the payment 
was towards interest (over Rs. 3,000) and 
I do uot think that the Court below is 
wrong in holding that the red mption of 
the properties would follow the payments 
towards the principal debt an 1 not tho 
payment towards interest._ 

(7) 1.19191 42 Mad.~632=51 L C. 155 

(3) A. I. R. 1929 Lah. 477=119 I. 0. 23 o. 

(J) A. I. R. 1910 Mad. 616=126 I. C. 735. 

(10) 11915! 38 Mad. 632=31 I. C 193. 

(11) A. I. R- 1925 Gal. 907 —89 I.C. 635(F.B.). 

(12) A. I. R- 1910 Rang. 337 = 129 I. G. 519—8 

RnnR. 544. 

(13) [1917] 44 Cal. 627=35 I. 0. 85G. 
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The appeal fails and is dismissed with 
costs. 

V.B./R.K. Appeal dismissed. 

* A. I. R. 1932 Lahore 293 

Tek Ciiand and Agha IIaidar, JJ. 

Kundan Lai and another —Defendants 
—Appellants. 


Mutsaddi Lai 

_ | _ 

I I I 

Kuorian Lai Panina Lai Sita Ram 


Mangat Ajnndbin. Data Ram Ram Par shad. 

I_ 

_i_ 

i . i . i 

Jai Bh.igwan Siri Run Ladli Bau.irsi 


Beni Pershad and others —Defendants 
—Respondents. 

Second Appeal No. 929 of 1927, Deci¬ 
ded on 14bh OctoSor 10 51, from prelimi¬ 
nary decree of Disfc. Judge, Ambala, D/- 
25th January 1927. 

# (o) Hindu Law—Alienation—Guardian— 
Bona fide encumbrance for benefit of estate 
cannot be challenged merely on ground that 
guardian was not legally appointed. 

A bona fide encumbranco made by the de facto 
guardian of a Hindu minor for the beuefit of the 
estate and with due regard to the minor's inte¬ 
rests cannot be impoached by the minor on at* 
taining majoiity on the more ground that the 
guardian who purported to act ou bis behalf was 
not a legal guardian under Hindu law or a 
guardian appointed under the Guardians and 
Wards Act: 73 p. It. 1890, Ref. IP 294 C 1] 

(b) Civil P. C. (1908), S. 100-Second ap¬ 
peal—Concurrent finding not based on evi¬ 
dence can be challenged. 

Where there are no materials on the rocord, to 
indicate the preasiug necessity ortho benefit to 
the estate of the minors on which the transac¬ 
tion of sale of the share of a minor in certain 
property by his guardian could be sustained, the 
finding by the lower Courts that the transaction 
wavS for the benefit of tlio minors not supported 
by any evidence to that effect on the record is 
vitiated and can be challenged in second appeal. 

IP 294 C 1 21 

(c) Civil P c (1908), O. 41. R. 25-Party 
knowing and failing to discharge onus—Re¬ 
mand is not proper though issue is not clear. 

Where a party is fully aware of the fact that 
the salo of the minor’s share of certain property 
by his guardian in his favour could only bo sup¬ 
ported if it was valid under the Hindu law and 
led no ovideneo to discharge the onus that lay 
on him the moro fact that there was no clear 
lssuo on the point of necessity cannot afford any 
justification for allowing him another opportu¬ 
nity of loading ovidouco on that point as it can¬ 
not bo said that ho was taken by surprise or was 
unmindful of the lawou the point. [P 294 C 2] 

Jagan Nath Aggarwal —for Appel- 
lants. 

Manohar Lai and Chiranjiv Lai Ag- 
gartoal for Respondents. 

Tek Chand, J. The following pedig¬ 
ree table will be helpful in understanding 
the faots of this case: 


On 31st August 1892 Mutsaddi Lai 
mortgaged the two shops in dispute to 
Ganeshi Lai an I Kanshi Nath for Bupees 
3,000. After his death his property des¬ 
cended to his three sons Kundan Lai, 
Panna Lai and Sita Rain in equal shares. 
It is admitted that these persons were 
not members of a joint Hindu family. 
Some years later Sita Ram died leaving 
two minor sons, Data Ram and Ram Per- 
shad. Of these Data Ram is a lunatic. 
The natural guardian of Data Ram and 
Ram Pershad was their mother. But it 
appears that for some reason or other she 
did not function as a guardian and that 
their estate was managed by their uncle 
Panna Lai. On 5th November 1911, 
Panna Lai for himself and as tho guar¬ 
dian of Data Ram and Ram Pershad, 
minors, sold two-thirds of the abovemen- 
tionod shops to Biru Mai for Rs. 2,717. 
Some years later Ram Pershad attained 
majority. On 8th September 1923 ho 
acting for himself and on behalf of his 
minor and lunatic brother Data Ram, sold 
the same one-third in the two shops in 
question to Beni Pershad appellant. Beni 
Pershad has now sued to redeem tho 
mortgage of 1892 and alleges that tho 
sale by Panna Lai of the one-third share 
of Data Ram and Ram Pershad in favour 
of Biru Mai, effected on 5th November 
1911, was invalid. 

The trial Judge uphold the sale of 1911 
but the learned District Judge has come 
to the contrary finding. Defendants 1 and 
2 havo preferred a second appeal to this 
Court a,nd the sole question for determi¬ 
nation is, whether the sale by Panna Lai 
of the one-third share of Data Ram and 
Ram Parshad effected in November 1911 
was or was not valid. 

The learned Distriot Judge in finding 
against the appellants has laid down the 
legal proposition that as Panna Lai was 
not the de jure guardian of Ram Parshad 
and Data Ram, but at best he occupied 
the position of a do facto guardian a sale 
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effected by him would not be binding on 
the minors or their representatives, even 
though it was for their benefit. Now there 
is no doubt that the law as laid down 
by the learned District Judge is incorrect. 
It is firmly established that a bona fide 
encumbrance, made by the do facto guar¬ 
dian of a Hindu minor for the benefit of 
the estate and with duo regard to the 
minor s interests cannot be impeached by 
the minor on attaining majority on the 
mere ground that the guardian who pur¬ 
ported to act on his behalf, was not a 
[legal guardian under Hindu law or a 
guardian appointed under the Guardians 
and Wards Act: see Mastu v. Na?id Lai 
(l), Mulla’s Hindu Law, 6th Edn., para. 
538 and Gour’s Hindu Code, 3rd EJn., 
p. 515. 

Mr. Manohar Lai for the respondents 
has not attempted to support the pro¬ 
position of .law as laid down by .the 
learned District Judge. But ho has 
strenuously urged that the finding of the 
learned District Judge, that the transac¬ 
tion in question was for the benefit of the 
minors is not based on any evidence what¬ 
soever. We have carefully examined the 
judgments of the Courts below and find 
that, though both the Courts have con¬ 
currently held that the alienation of the 
minor s share in the shop by Panna Lai 
was for their benefit, there is no indica¬ 
tion in either judgment as to what the 
nature of that benefit was. Wo asked 
Mr. Jagan Nath, counsel for the appel¬ 
lants, to point out to us any materials on 
the record, which would indicate the 
pressing necessity or the benefit to the 
estate of the minors on which according 
to the authorities cited by him, the tran¬ 
saction could bo sustained. But he was 
unable to draw our attention to any evi¬ 
dence on the point. Indeed in the sale 
deed itself no necessity is mentioned for 
the sum of Rs. 533-10-6 which was recei¬ 
ved in cash before the Sub-Registrar and 
which formed the sole consideration for 
the sale of the equity of redemption. It 
is therefore clear that on the record as it 
stands, the finding that the transaction 
was for the benefit of the minors cannot 
be supported. 

Mr. Jagan Nath at the close of his 
argument urged that the case should be 
remanded, as there was no clear issue on 
the point. A reference to the pleadings 
shows how ever tha t the defendan ts-ap- 
• (1) 118*J0] 78 P. R. 1890. 


pellants were fully aware of the fact that 
the sale of the minors’ share by Panna 
Lai could only ho supported if it was 
valid under Hindu law, and there can be' 
no manner of doubt that it could only be 
valid if it was for the benefit of the 
minors. The suit was hotly contested and 
the appellants succeeded in netting a find-! 
ing in their favour on this point from 
both the Courts. It cannot therefore he 
said that they have been taken by sur¬ 
prise or that they were unmindful of the 
law on the point. In these circumstan¬ 
ces I can see no justification for acceling 
to the request of the appellants’ learn¬ 
ed counsel for allowing them another 
opportunity of leading evidence on this 
point. Taking the record as it stands the 
finding of the learned District Judge that 
the transaction was for the benefit of the 
minors, is vitiated as being based on no 
evidence. 

The result is that the appellants can¬ 
not succeed qua the one-third share of 
the minors on the strength of the sale 
deed of 5th November 1911. I there¬ 
fore uphold the finding of the District 
Judge, though on entirely different 
grounds. 

I would dismiss the appeal hut having 
regard to all the circumstances I would 
leave the parties to bear their own costs 
in this Court, the costs in the two Courts 
below being payable by the appellants, 
as ordered by the District Judge. 

Agha Haidar, J.—I agree. 

K.N./r.K. Appeal dismissed. 
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Teic Chand, J. 

Brahmu Dutt —Accused—Petitioner. 

v. 

Emperot —Opposite Party. 

Criminal Misc. Fetn. No. 231 of 1931, 
lecided on 8th January 1932, for trans- 
er of case from Court of Magistrate, 
i’irst Class, Sialkot. 

Criminal P. C. (1898), S. 526-Judicial re- 
ord of pending case handed over to witness 
o be examined is sufficient cause for trans- 
erring case to another Court. 

Where a Magistrate or his officials allow tho 
udicial record of a pending case to bo removoa 
rom the Court and handed over to a■ 

.ho is to be examined ns a witness! , • 

neh course is highly improper and such as wou 

aisea reasonable appmhens.on m the mind of 

he accused that ^^^ Therefore in tho 
Dterests Tf justice'such case should bo ^trans- 
erred to another Court. 
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Chiranjiva Lai —for Petitioner. 

Order—This is an application for 
transfer of a case under S. 108, Criminal 
P. C., ponding against the petitioner in 
the Court of Syad Nisar Qufcftb, Magis¬ 
trate, First Class, Sialkot, to a Court of 
competent jurisdiction in another district. 

Various allegations were made in the 
application and the affidavit filed in sup¬ 
port thereof, but the only one which 
requires consideration is that contained 
in para 7. It appears that the main 
defence of the petitioner was that the 
case was a false one and had been started 
against him at the instance of the Super¬ 
intendent of Police of Sialkot District 
whose displeasure the petitioner had in¬ 
curred by reason of his failure to comply 
with the Superintendent’s wishes not to 
hold a certain meeting. For the defence 
a number of witnesses, including the 
Superintendent of Police, were called. 
Most of the defence witnesses had been 
examined on 6th October 1931, and the 
case adjourned to the 23rd when the 
Superintendent of Police and the remain¬ 
ing witnesses for the defence were to be 
j6xamined. It is alleged in the affidavit 
‘that on that date when the case was 
called at about 11 a. m. the judicial 
record was not forthcoming in the Court. 
The reader stated .that the record had 
bean sent for by the Superintendent of 
Police and^ that it had not been returned 
to him. “At this*’, it is alleged, in the 
affidavit: 

the petitioner's counsel protested against tlio 
sending of the record to tho Superintendent of 
Police and asked under whose authority tho 
judicial record had been sent to a witness before 
his examination in Court. To this objection of 
the petitioner’s counsel tho learned Magistrate 
mado no reply. After waiting for about half an 
hour tho Naib Court brought the record and 
handed it over to tho Magistrate. Tho Naib 
Court admitted in Court that the filo had been 
aont for by tho Superintendent of Police as ho 
wanted to examine the depositions of the defence 
witnesses that had been recorded at tho provious 
nearing of tho case." 

A copy of this paragraph was sent to 
the Magistrate for remarks and in reply 
ho has not denied the allegations in the 
affidavit as to what actually happened in 
Court on 23rd Ocroh?r 1931. The Magis¬ 
trate states that tho file had been taken 
away by the Naib Court before he came 
to tho Court 'and that on inquiry it was 
stated that the: 

. Court had taken it away for tho Super¬ 

intendent of Police." 

The Magistrate further states that: 


“lie made inquiry from the reader and lie told mo 
that when he demanded the file of this case from 
the Ahlmad, the latter stated that it had been 
taken away by the Naib Court for the Superin¬ 
tendent of Police." 

From what has been stated above. it 
is clear that the main allegation made in 
para 7 of the application is correct. It, 
is hardly necessary to point out that it! 
was highly improper for the Magistrate 
or his officials to allow the judicial record 
of a pending case to he removed from the 
Court and handed over to a person who 
was to be examined as a witness in the; 
case. It is possible that tills was done 
without a proper appreciation of the 
consequences and any intention to pre-, 
judice the defence. But at the same time 
there can be no manner of doubt, that 
the incident is such as to raise a reason¬ 
able apprehension in the mind of the ac¬ 
cused that he will not have a fair and 
impartial trial in his Court. I must, 
therefore, in the interest of justice with¬ 
draw the case from the file of the learned 
Magistrate. 

I can however find no adequate ground 
for transferring the case from the Dis¬ 
trict. I have no reason to believe that 
there is no Magistrate in the Sialkot 
District, who will not deal with this case 
fairly and properly simply because the 
“Superintendent of Police is taking a keen 
interest” in it or that he has been cited 
as a witness. At the same time, I think 
the case should 'be tried by a Senior 
Magistrate and in my opinion, the proper 
person to try it is the District Magistrate 
himself. If however ho caunot find time 
for the case in view of his other duties, 
or if he has held any consultations about 
the facts of the case with the Superin¬ 
tendent of Police in his executive capa¬ 
city or has otherwise doalt with it extra- 

♦ 

judicially, he will in that event send it 
to the file of Lain Daulat Ram Budhwar, 
Additional District Magistrate. 

The petition is partially accepted and 
tho case transferred to the Court of the 
Dist. Magistrate Sialkot for disposal in ac¬ 
cordance with the directions given above. 

B.V./r.k. Petition partly accepted. 
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Broadway, J. 

Abdul Ghani —Petitioner. 

' v. 

Simla Banking and Industrial Co., 
Ltd., Simla and others —Opposite Parties. 

Civil Revn. Petn. No. 112 of 1930, Do- 
oided on 14th January 1932. 
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Civil P. c. (1908). S* 47 and 151 — Court 
sale—Judgment-debtor leasing property sold, 
before confirmation of sain—Court can issue 
prohibitory orders under S. 151. 

\\ I ere the property of the judproent-debtor has 
bren sold in execution of h decree ai d the jude- 
ment-dehior ( after the Court sale, but before its 
Co rifi mat ion, leases the sh id properl}, tie Court 
can under S. 151 ou auction-purchaser's appli¬ 
cation issue prohibitory orders to the lessor and 
the lessee restraining them from receiving and 
pa>iug the rent respectively : 12 Pat L J. .%1, 
Ref- IP 29G C 2] 

Nawal Kishore —for Petitioner. 

Previ Nath —for Opposite Parties. 

Judgment. —The Simla Banking and 
Industrial Company Limited obtained a 
decree against Khan Bahadur Abdul Ahad 
of Simla on 9th -July 1924. In execution 
of that decree a house named ’Dixie’ in 
Simla was attached and brought to sale. 
The sale was held on 26th dune 1929 and 
the property was knocked down to one 
Banwari Das as the highest bidder. 16th 
August 1929 was fixed for further pro¬ 
ceedings in the matter. On 27th July 
1929, the auction- purchaser, Banwari 
Das, put in an application in the Court 
of the Senior Subordinate Judge, Simla, 
in which it was pointed out that the ap¬ 
plicant was the auction-purchaser of the 
premises sold, i. e., the house named 

Dixie,” that no objection whatever had 
been liled to the sale and that as 30 days 
had elapsed the sale would have to be 
confirmed. It was further pointed out 
that subsequent to the sale, on 7th July 
1929, the judgment-debtor had leased the 
premises sold and had realized a portion 
of the rent which in accordance with the 
practice in Simla, had to be paid i n ad¬ 
vance. Banwari Das alleged that the 
rent in its ontirety would be due to him 
inasmuch as on confirmation of the sale, 
his right, title and interest in the pro¬ 
perty would take effect from the date of 
the salo itself, i. o., 26th June 1929. lie 
therefore prayed that the case should be 
heard that day i. e., 27th July, or on the 
following Monday, 29th July, instead of 
16th August. 

The Senior Subordinate Judge passed 
an order on this application to the effect 
that ho was unable to hear the case be- 
fore the date fixed, but that, if the appli¬ 
cant paid in the necessary process-fees, 
prohibitory orders would issue to the 
judgment-debtor and the tenant. Ban¬ 
wari Das paid if* the necessary process 
fees and prohibitory orders vveio actually 


Bkg. & Ikdl* Co. (Broadway, J.) 1932 


issued. Ultimately the tenant paid the 
remainder of the rent into Court. 

The judgment-debtor through his agent ’ 
objected to the course adopter) by the 
Couit urging that the prohibitory orders 
issued were ultra vires. This objection 
was dismissed by the Senior Sul ordinate 
Judge on 27th October 1929, whereupon 
thi* petition for revision was filed on be¬ 
half of the judgment-debtor, and I have 
heard Mr. Nawal Kishore at length in 
support of it. 

It has heen urged that the prohibitory 
orders could not have been lawfully 
issued under 0. 21, II. 46, and that they 
also could not have heen issued under 
S. 47, Civil P. C., a contention that ap¬ 
pears to he correct and has been admitted 
to be so bv Mr. Prem Nath for the res¬ 
pondent who has contended however that 
the order is covered by S. 151, Civil P. 
C. S. 151 merely recognizes the inher¬ 
ent powers of a Court to make such 
orders as the ends of justice might re¬ 
quire. In Sukhdeo Das v. Rilo Singh (l). 
it was held that a Court could, under this 
section, direct an auction-purchaser, in a 
case where he had paid the purchase- 
monev and subsequently withdrawn it 
from the Court on the sale being set 
aside to nav hack the money into Court 
on the sale being oonfirmed in appeal. In 
my judgment the Court would be justi6ed 
in'protecting the interests of an auction- 
purchaser when justice required that to 
he done and therefore an order, of this 
nature could lawfully be passed under 

S. 151, Civil P. C. . , 

It is true that the learned bemor bub- 
ordinate Judge, referred to no section or 
rule of the Civil Procedure Code in his 
order directing the issue of the prohibi¬ 
tory orders. As his order could not be 
covered hy either S. 47, or O. 21, R. 46, 
Civil P. C., I think it can and must be 
held that the learned Senior Subordinate 
Judge acted in the exercise of his inher¬ 
ent powers which have been iecogmzed 
by S. 161, Civil P. C. An order under 
this section is not open to appeal and in 
the present case I am unable to see any 
reason whatever for interfering in 


6ion. 

The petition 
with costs. 

b.m./r.k. 


is therefore dismissed 
Revision dismissed. 


0)Tl9l7] 2 Pat- L - J - 861=39 L °* 7C3, 
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Harrison and Dalip Singh, .T.T. 
Mt. Alain Bibi —Convict—Appellant. 


V. 


Emperor — Opposite Party. 

Criminal Appeal No. 1379 of 1931, De¬ 
cided on 28th January 1932. 

Penal Code (1860) S 302—Woman held ko 
have been rightly convicted under S 302 for 
committing murder of child born to her. 

The accused, a woman, was convicted under 
S. J‘G2 and sentenced to hansjort»tion for life 
for the minder of an infant daughter born to her. 
The woman was alone at the time of the birth, 
she had every motive to try and do away with 
the child who was probably an illegitimate child, 
she bad been in possession of opium some fow 
days before the occurrence, the foetal cord had 
been cut and she made false statement that she 
had beeu delivered of a dead child which was 
conclusively disproved by the medical evidence. 
Ihe death of the child had been proved to be duo 
to opium. 

Held : that the only reasonable inference was 
that tho woman administered the opium to the 
child and that 6he was rightly held guilty under 
S. 302. 6 * 

Held further: that it was pro-emincntly a caso 
where tho Local Government should exercise its 
prerogative to reduco tho sentence from trans¬ 
portation for life to one year's rigorous impri¬ 
sonment : A. I. II. 1826 Lah. 271, Rel. on. 

IP 297 C 21 

Barkat Ali and Muhammad Amin —for 
Appellant. 

Abdul Hash id for the Crown. 

Dalip Singh, J.— The appellant, Mt. 
Alam Bibi, has been convicted by tho 
learned Sessions Judge under S. 302, 
I. P. 0., and sentenced to transportation 
for life for tho murder of an infant 
daughter born to her on 26th June 1931. 

The case for the prosecution is that the 
medical evidence proves conclusively that 
the girl was born alive and that no causo 
of death could be discovered except on 
examination of tho viscera and the sto¬ 
mach that wore sent to the Chemical 
Examiner. The report of the Chemical 
Examiner shows that opium was found 
in the stomach and intestines. Tho 
statement of the woman hersel f is that 
she had contracted an illicit intimacy 
with one Nawab. She became pregnant 
on account of his intimacy and there¬ 
after a secret marriage was performed 
between her and Nawab, as the lam bar- 
dars etc., were opposed to the marriage 
with Nawab Nawab has a wife and 
children and the zaildar deposes that tho 
woman went to Nawab’a house as his 
wife, but was only allowed to stay with 
Nawab for one night, for the brother of 


Nawab turned her out of the house. The 
learned Sessions Judge appears to have 
accepted thisstoiy ol the secret, marriage, 
but it rests purely on the statement of 
the woman herself and cannot be said to 
be proved on this record. The rest of 
her statement goes on to show that she- 
was alone at the time when the child was 
born, that she became unconscious and 
when she revived she found the child 
dead. The evi ence of Mt. Bhagan Bihi,. 
a neighbour, is to the effect that she was 
6ent for by the appellant beckoning her 
to come in and when she went there she 
saw a dead child lying behind tho door 
frame under some wheat stalks and that 
the appellant told her that she had been 

delivered of a dead child. 

The medical evidence shows that the 
foetal-cord had been cut. Mt. Bhagan 
Bibi deposes that a darani of the appel¬ 
lant, ono Mt. Ilakam Bihi, was present 
when she got there. The appellant her¬ 
self states that after the child was born 
she beckoned to Mt. Hakam Bihi, her 
darani, who came. The facts therefore 
are that the woman was alone at tho time 
of the birth, she had every motive to try 
and do away with this child who was pro¬ 
bably an illegitimate child, she admits 
that she had been in possession of opium 
some four days before the present occur¬ 
rence, the foetal-cord had bean cut and 
she made what in the circumstances, I 
think, was a false statement that she had 
been delivered of a dead child, which is 
conclusively disproved by the medical 
ovidonce. The death of tho child has 
been proved to be due to opium. The 
only reasonable inferonco is that the 
woman administered tho opium to tho 
child. In the circumstances, she has 
boon rightly held guilty under S. 302, 
I. P. C., and I have no alternative except 
to dismiss the appeal. At the same time 
I am definitely of opinion, as was held 
in Mt. Ohulam Jannat v. Emperor (l), 
that this is pre-eminently a case where 
the Local Government should exercise its 
prerogative and I would recoin mond 
that the sentence should bo roduced from 
transportation for life to one year’s rigo¬ 
rous imprisonment. 

Harrison, J.— I agree. 

P.N./r.k, Appeal dismissed. 


(1) A. I. R.1926 Lah. 271=94 I. 0. 403=27 
Or. L. J. 627=7 Lah. 70. 
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Harrison, J. 

Surjan Singh — Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 473 of 1931, De¬ 
cided on 9th December 1931, against 
order of Sess. Judge, Jullundur, D/- 
18th February 1931. 

(a) Criminal P. C. (1898), S. 164 — Re¬ 
tracted confession is admissible against co- 
accused but is of no value unless indepen¬ 
dently corroborated — Evidence Act (1872), 
S. 30. 

The evidence of a retracted confession is admis¬ 
sible against a co-accused but it is practical^ of 
no value unless there be independent corrobora¬ 
tion. The corroboration must connect the particu¬ 
lar accused with the commission of the offence. 
In other words the case must be to all intents and 
purposes complete without the retracted confes¬ 
sion of the co-accused before it can be used and 
the coufession may almost be described as super¬ 
fluous or useless. A retracted confession should 
carry practically no weight as against persons 
other than the maker. It is not made on oath; 
it is not tested by cross-examination and it is 
<ienied by the maker himself who thus lies on 
-cither one or other of the occasions. The very 
fullest corroboration would he necessary in such 
a case far more than would be demauded for 
the sworn testimonv of an accomplice on oath; 
A. I. It. VJ25 Lah. 005; 5 P. It. 1011 Cr.\ 29 
All. 434; A. 7. ft. 1014 Lah 321; A. I. ft. 
1927 Pit. 257; 28 Cal. fSOaDd A. I. ft. 10*25 Cal. 
•400, Ucf. ;26 P. 11. 1916 Cr.. Pel. on. IP 300 C 21 

(b) Penal Code (1860), Ss. 401 and 457— 
!Being member of gang associated for pur¬ 
pose of committing burglaries is different 
from actually taking part in them — Gene¬ 
rally concurrent sentences should be given 
though consecutive sentences are legal. 

Technically the offence of being member of a 
gang associated for the purpose of committing 
burglaries is different from that of actually tak¬ 
ing part in them, but looked at from a practical 
point of view however much the gang might 
wish to commit burglaries and however close the 
association might be and well organized, the 
arrangements unless the activities materialize 

into actual burglaries or attempts at buiglanes, 

no one will be anv the wiser or take any action 
and where the main and all-important corro¬ 
boration against the accused and the main evi¬ 
dence to establish their membership of the gang 

consists of the evidence that they took parl or 

received some of the proceeds of the burglaries, 
to give them separate sentences comes peril¬ 
ously near to infringing the principle of nemo 
-debet bis vexarx. Where therefore the sen¬ 
tences are consecutive in such a case then though 
the sentences are strictly legal they are not equi¬ 
table and the soundest thing is to make them 
concurrent. fP 301 C 1] 

(c) Penal Code (1860), S. 401-Dictum to 
police —Police should proceed with substan¬ 
tive cases and leave gang cases alone. 

There seems to be a fatal attraction about 
•conspiracy and gang cases, and it is perhaps not 


always realized how difficult it is to prove them. 
Speakin" generally the | dice would usually be 
well advised to jrocced with the substantive 
cases and to leave the gang case alone. 

LP 301 C 2] 

Sundar Das —for the Crown. 

Judgment.—Four men, Jamala, Feroz, 
Surjan Singh and Mehr Khan have been 
convicted under S. 401, I. P. C., of being 
members of a gang associated for the 
purpose of habitually committing thefts 
and have been sentenced to various terms 
of imprisonment, Jamala to four years, 
Feroz his brother to two years, Surjan 
Singh to five years and Mehr Khan to 
four years. They have in addition been 
tried separately for having taken part in 
the commission of various crimesas mem¬ 
bers of the gang, such crimes constitut¬ 
ing the activities for which the gang was 
formed. Jamala has been convicted of 
committing two offences under S. 411, 
I. P. C., and one under S. 457, Feroz of 
committing two offences under S. 457 
and Mehr Khan of committing one of¬ 
fence under S. 411. 

All have appealed and the first point 
to be decided is whether it is established 
that there was such a gang in existence 
associated for the purpose of habitually 
committing offences, or, to 1 e more pre¬ 
cise, burglaries and operating in the area 
known as the Doaba of Jullundur. ^ix 
men were sent up for trial altogether of 
whom two have been acquitted. The gang 
is said to have consisted of these four 
and the approver Nabi Buksh. Two men 
Surjan Singh and Nabi Bukhsh approver 
are residents of the neighbouring Dis¬ 
trict of Amritsar, the other three Jamala, 
his brother Feroz and Mehr Khan aro 
residents of Jullundur. Between Novem¬ 
ber 1929 and April 1930 sixteen burgla¬ 
ries aro said to have been committed or 
attempted in this area near the village 
of Nawanpind where the three Jullun¬ 
dur men lived. Out of these, nine were 
reported and seven were merely attempts 
where no serious damage was done, re¬ 
garding three all committed in the village 
of Alawalpur at the end of December ^ • 
March 1930, and on 4th April i960 pro¬ 
perty stolen " as actually recovered and 
t has been found as regards the four api el- 
lants that Jamala was in possession oi 
property stolen on three occasions ler °o 
brother of property stolen on two, 
Surjan Singh, of property stolen on two 
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and Mehr Khan of property stolen on 
one. 

I have been taken through the record 
and have heard Mr. Mohsin Shah on the 
point of whether the evidence establishes 
the requirements of the section and 
proves that there was a gang associated 
for this purpose. At first the police 
were unable to discover any clue hut 
eventually Surjan Singh who was arrested 
in the Amritsar District in connexion 
with another case, gavo them the clue 
which led them to unravel the whole 
case. The approver confessed first on 
14th September and was followed by 
•Tamala on 13th Obtober, Mehr Khan 
on the 18th and Surjan Singh on the 27th. 
It appoars however that the approver 
had made a statement earlier though it 
was not recorded as a full confession, 
which led to many other discoveries and 


the arrest of his companions. 

Out of the sixteen hurglaries said by 
the approver to have been committed by 
the gang, nine were reported to the 
police. In the first two Jamala was 
the only companion of the approver and 
a question arises of whether it can be 
said that the gang reached its true exis¬ 
tence at this stage. From then onwards 
sometimes three sometimes four includ- 
ing the approver are shown to have taken 
part in the burglaries and that these 
burglaries were actually committed is 
supported by the evidence of the owners 
of the houses whether they actually 
made a report or not. The activities 
fall roughly in two halves between the 
middle of December 1929, and the end 
of December after which there appears 
to have beon a lull and then again from 
the middle of February to the beginning 
of April. The accused appear to liavo 
been inspired by the hope of obtaining 
a pardon and their confessions are cor- 
tainly admissible and valuable evidence 
although retracted against themselves 
whatever their value may be considered 
to be as against the other accused. 

Taking the first group which includes 
the greater number of the -burglaries re¬ 
ported Jamala, Mehr Khan and Surjan 
kingli all corroborate the approver’s 
statement as against themselves and des¬ 
cribe the burglaries. Taking the second 
group, namely, the burglary at Jalla 
omgh and three attempts at Mangal 

D T u thafc at JaI,a Singh is not men¬ 
tioned by any of the aocused and there 


is no corroboration of the approver's 
story. Surjan Singh and Mehr Khan 
have mentioned two attempts at Mangal 
Manaur and Jamala one only. There is 
further corroboration of the three main 
burglaries at Alawalpur reported on 
25tii December 1929, 29th Marcli 1930, 
and 4th April 1930, which is supplied by 
the recoveries of part of the stolen pro. 
perty from the houses of these three 
men Jamala, Mehr Khan and Surjan 
Singh. Taking all this evidence together 
I think it is established that, a gang was 
in existence of which the more promi¬ 
nent members were Jamala and the ap¬ 
prover Nabi Bukhsh, that it oporated in 
this area of the Jullundur Doaba and 
that its members were associated for the 
purpose of committing burglaries and in 
pursuit of their common object they did 
commit some nine burglaries and at¬ 
tempted to commit seven more between 
November 1929 and the beginning of 
April. 

The next question is whether it is 
proved conclusively that the four appel¬ 
lants were the members of this gang. 
So far as Jamala, Mehr Khan and Surjan 
Singh are concerned, it is I think conclu¬ 
sively proved by the evidence of the ap¬ 
prover, corroborated as it is throughout 
by various incidents and various details 
and the independent evidence of the 
owners of the houses in which the bur¬ 
glaries were committed or attempted, by 
the retracted confession of Jamala and 
the recovery of stolen property that 
Jamala took a most prominent part in 
the activities of this gang. He was not 
actually prosent in person in tho dacoity 
at the house of Mathra Das on 29th 
March 1930, but he was found in posses¬ 
sion of part of stolen property. His 
confession corroborates the story told by 
the approver, property was recovered 
from his house which had boou stolen in 
each of the three Alawalpur hurglaries 
and he ha9 I think been rightly con¬ 
victed under S. 401. The same applies 
to Surjan Singh. His own confession 
corroborates that of the approver, pro- 
petty was recovered from his house 
which had been stolen in two of the 
Alawalpur burglaries and has rightly 
beon convicted under S. 401. The same 
again applies to Mehr Khan. He is 
shown by the approver's statement and 
his own confession to have received part 
of the stolen property in the first bur- 
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Slary at Alawalpur. He is not shown 
as having been concerned in any way in 
the two latter huiglaries there and if it 
were not for his own retracted confes¬ 
sion it might 1 think he said that while 
there is sufficient corroboration to estab¬ 
lish his guilt under S. 4 11 as regards one 
burglary there is not sufficient evidence 
to establish his membership of the gang. 
His own confession however though re¬ 
tracted, is of considerable value as against 
him and I think tl at taken with the 
approvers'-statement which it bears out 
throughout it shows that ho took part 
in many attempts and many burglaries 
during these four months. I think there¬ 
fore that he also has been rightly con- 
victo 1 of being a member of the gang. 

The case of Feroz remains. He is the 
brother of Jamala. He is show n in the 
judgment of the learned Sessions Judge 
as having confesse l himself. This how¬ 
ever is not correct. All that he did was 
to admit that he was approached with a 
view to his joining in some burglaries. 
He lives with his brother Jamala and 
there is no doubt that stolen property 
was recovered from the house in which 
he lived. The approver says that a 
double share was given to Jamala for 
himself and Feroz but this is not corro¬ 
borated in any way though counsel for 
the Crown contends that the fact of his 
living jointly with his brother is corro¬ 
boration. He had an ekka which he 
plied. The Sessions Judge has used the 
confession of the co-accused Jamala and 
Mohr Khan as against this man Feroz. 
These confessions have been retracted. 
There is no doubt that the confession of 
a co-accused is admissible hut it is only 
in peculiar circumstances that it has any 
value whatsoever. I have boen referred 
by counsel for the Crown to Partab 
Singh, v. Emperor (l). All that this rul¬ 
ing lays down is that the evidence is ad¬ 
missible. In that case the appeal was 
acceptel. Counsel further relies upon 
Emperor v. Kheri (2), Ataya v. Emperor 
( 3 ), Jawan v. Emperor (4) and Karam 
Singh v. Emperor (5 ). These ruli ngs 

(T) A- I- R 1925 Cal. 005=93 I. C. 978=0 
Lah. 415. 

(2) 119071 29 All. 434=4 A. L. J. 310=(1907) 

A. W. N. 140=5 Cr. L. J. 360. 

(3) 119111 5 P. It. 1911 Cr.=10 I. C. 857=12 
Cr. L. J. 276. 

( 4 ) A. I. R- 1914 Lah. 321 =30 P. R. 1914 Cr 
=15 Cr. L. J. 020=25 I. C. G34. 

(5) [19101 26 P. R. 1910 Cr.=34 I. C. 042—17 

Cr. L. J. 226. 
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lay dow-D the same rulo that the evi¬ 
dence of a retracted confession is admis¬ 
sible against a co-accused and also go fur¬ 
ther and say that it is practically of no 
value unless thero be independent, cor¬ 
roboration the last ruling Karam Singh 
v. Emperor (5) explaining that the corro¬ 
boration must connect the particular 
accused with the commission of the of¬ 
fence. 


In other words, it appears to me 
that the case must be to all intents and 
purposes complete without the retracted 
confession of the co-accused before it can 
be used and that confession may almost 
he described as superfluous or useless. 
The same rule has beeo laid down in 
Devendra Bhattacharya v. Emperor ( 6 ), 
Yasin v. Emperor (7) and Moyez Sardar 
v. Emperor ( 8 ) The earliest of these 
rulings Yasin v. Emperor (7) puts the 
matter very clearly. It is obvious that 
a retracted confession should carry practi¬ 
cally no weight as against persons other 
than.the maker. It is not made on oath; 
it is not tested by cross-examination and 
it is denied by the maker himself who 
thus lied on either one or other of the 
occasions. The very fullest corrobora¬ 
tion would he necessary in such a case 
for more than would be demanded for 
the sworn testimony of an accomplice on 
oath. That corroboration as explained 
in Karam Singh v. Emperor (5), must 
connect the accused with the commission 
of the offence. In this case as against 
Feroz all we have in the statement of 
the approver, the confession of two co¬ 
accused and the recovery of property 
from his brother's house which can only 
be held to bo tantamount to recovery from 
his own if the retracted confession of 
Jamala his brother be accepted as full 
and sufficient corroboration of the ap¬ 
prover’s story. Applying tho test laid 
down the retracted confession of Jamala 
is for this purpose almost valueless and 
in its turn it is not corroborated except 


the tainted evidence of tho approver. 
5 nd therefore that no caso has been 
tablished against Feroz and that it is 
t proved that he was a member of the 
ng. So far as the retracted confes- 
,ns as a whole are concerned in tins 
Be they are corroborated and are o f 

6) A. I. R. 1927 Pat. 257=101 I. C. 881—28 

7) Son 2 J 8 ^1. 689=6 O W. N. c ^°- 

8) a I B 1925 Cal. 406—84 I. O. < 12 — to 

Cr.’li.’j. 360. 
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value as against all the accused other 
than those making them, excepting always 
Feroz but they are quite unnecessary 
and superfluous inasmuch as the ap¬ 
prover's statement is fully corroborated 
by independent evidence and the confes¬ 
sions of each accused in turn when used 
against himself. As against Feroz they 
are valueless. 

The sentences passed are (our years in 
the case of Jamala, five years in the case 
of Surjan Singh and four years in the 
case of Mehr Khan. I uphold the sen¬ 
tence in the case of Jamala. He is shown 
to have taken a prominent part in the 
activities of this gang. I also uphold 
the sentence in the caso of Surjan Singh 
who has two previous convictions under 
Ch. 17. I reduce the sentence of Mehr 
Khan to three years’ rigorous imprison¬ 
ment for ho is not as deeply implicated 
a9 Jamala. I accept the appeal of Feroz 
and acquit him. 

In addition to the convictions under 
S. 401 each of the four appellants has 
been separately triod for separate of- 
fonces said to have been established by 
the evidence. Jamala has been convicted 
and separately sentenced once under 
S. 457 and twice under S. 411 for hav¬ 
ing taken part in the third burglary at 
Alawalpur and having received part of 
the stolen property from the first and se¬ 
cond. Similarly Surjan Singh has received 
two separate sentences of two years under 
S 457 for taking part in the second and 
third burglary at Alawalpur, and Mehr 
Khan has been convicted separately and 
aontenced for receiving stolen property 
of the second burglary at Alawalpur. 

Technically the offence of being a mem¬ 
ber of a gang associated for the purpose 
of committing burglaries is different from 
that of actually taking part in them, 
but looked at from a practical point of 
view, however much the gang might 
wish to commit burglaries and how¬ 
ever close the association might be and 
well organized, the arrangements, unless 
the activities materialize into actual 
burglaries or attempts at burglaries no 
one will be any the wisor or take any 
action and where the main and allim- 
portant corroboration against the ac¬ 
cused and the main evidence to establish 
their membership of the gang consists of 
the evidence that they took part or re- 
ceived some of the proceeds of those three 
burglaries, I think to give them separate 


sentences comes perilously near to in¬ 
fringing -the principle of nemo debel 
bis vexari. While therefore I think 
the sentences are strictly legal I do not 
think they are equitable, running con¬ 
secutively as they do and I think the' 
soundest thing will be to make them' 
concurrent. I do so. 

Feroz has been convicted twice under 
S. 457 apart from the conviction in the 
gang case ou the strength of property 
recovered from the house which ho 
shared with his brother. I need not 
repeat what I have said in the gang case 
but for the reasons there given 1 accept 
the appoal of Feroz and acquit him of both 
charges under S. 457. 

I should like to take this opportunity 
of pointing out that the net result of 
this long case is that the three men 
whose convictions are upheld got very 
much the same sentences as they would 
have got for the substantive offences and 
all the time and trouble not to mention 
the vast sums expended have been wasted. 
In the Sessions Court the gang case took 
over a month to try and very nearly the 
same length of time to commit. The ap¬ 
peal took three days in this Court. There 
seems to be a fatal attraction about 
conspiracy and gang cases, and it is per¬ 
haps not always realized how difficult it 
is to prove them. Speaking generally 
the police would usually be well advised 
to proceed with the substantive cases 
and to leave the gang case alone. 

B.V./r,k. Order accordingly . 
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Addison, J. 

Mt. Mangli — Complainant —• Peti¬ 
tioner. 

v. 

Ganda Singh — Accused — Opposite 
Party. 

Criminal Rovn. No. 1261 of 1931, De¬ 
cided on 12th Fehruary 1932 

(.) Criminal P. C. (1898), S. 488 - Prima 
facie caie made out in wife * favour in preli¬ 
minary proceeding.-Evidence of both side* 
should be recorded before passing final 
orders. 

Wboro a prima facie caso has beon made out in 
favour of the wile a claim for maintenance in the 
preliminary proceeding the evidence of both 
sides should bo recorded before a final order is 
passed The fact that the husband states that 
he has deserted his wife is rather a reason for »o- 
oeptmg the wife’s application for .-maintenance 
than for rejecting It. . [p 80a Q j, 
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(b) Criminal P. C. (1898), S. 488—Validity 
of marriage denied by husband — Magistrate 
himself has to decide such question. 

\Vhere oq an application made by the wife for 
maintenance the husband denies the validity of 
the marriage, it is for the Magistrate to decide 
such a question in his own Court: 11 P. R. 
1391 Cr , Rcl. on. [P 202 C H 

P. M. Lal —for Petitioner. 

Facts. Mfc. Mangli, alleging herself to 
he the wife of Ganda Singh has applied 
for an order of maintenance against the 
latter under S. 489, Criminal P. C. The 
application was first sent to Mr. Teal, 
Magistrate, Kasauli, who recorded preli¬ 
minary evidence in support of Mt. Maug- 
li's claim and then issued notice to Ganda 
Singh, to show cause why an order should 
not be passed against him. The proceed¬ 
ings were then transferred to another 
Magistrate. This Magistrate recorded 
the statement of the respondent, and 
then passed the following order: 

“Oar. la Singh states that ho has deserted 
Mt. Mangli a year ago. I'nder the circumstances 
1 see no reason to award her maintenance as she 
has become of loose character. Application mav 
be filed.” 

Grounds.—The reasons are given for 
the dismissal of the application. One is 
i11 i at the respondent lias deserted the 
petitioner. This is rather a reason for 
accepting the application than for rejec¬ 
ting it. The second is that Mt. Mangli 
has become of loose character. There is 
no evidence in support of this finding 
beyond the bare assertion of the respon¬ 
dent, who was not even subjected to cross- 
examination. When a prima facie case 
had been made.QUt in favour of Mt. 
Mangli's claim in the preliminary pro¬ 
ceedings the evidence of both sides should 
lhavo been recorded before a final order 
was passed. 

It is suggested that the Magistrate’s 
order should be allowed to stand, because 
the respondent denies the validity of the 
marriage, and that Mt. Mangli should he 
left to establish her claim by a civil suit. 
This is contrary to the decision in Mt. 
Lado v. Punnun (l), in which it was de¬ 
cided that a question of this nature 
should be decided by the Magistrate in 
his own Court. 


Order — For reasons given by the 
learned Sessions Judge, I quash the order 
of dismissal of the petition, made by the 
Magistrate, First Class, and direct ‘that 
the petition be sent to another Magistrate 
First Class, by the District Magistrate for 
disposal in accordance with law. 

P.N./r.k. Case remanded. 
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Broadway and Jai Lal, JJ. 

Hari Singh— Convict—Appellant. 

v. 

Em peror —Opposite Party. 

Criminal Appeal No. 833 of 1931, De¬ 
cided on 16th December 1931, against 
order of Sess. Judge, Amritsar, D/- 3rd 
July 1931. 

Penal Code (I860), Ss. 302 and 304—Pro¬ 
vocation though not sufficient to reduce guilt 
of accused to offence under S. 304 held suf¬ 
ficient ground for not sentencing him to 
death. 

Where the accused causes the death of the de¬ 
ceased by stabbing him in the chest with a 
chhuri and the cause of the assault is an attempt 
by the deceased to enter the Gurdwara for the 
purpose of worship which was objected to by the 
accused who was the sole Sowadar of the shrine 
on the ground that it was a shrine of the Nihang 
Sikhs and that the deceased who was a Mazhabi 
Sikh was not entitled to worship therein, the 
accused has some provocation caused by the de¬ 
ceased in attempting a forcible entry in the 
Gurdwara which was in his sole custody and 
though the provocation is not sufficient to reduce 
his guilt to au offence under S. 304 it is suffici¬ 
ent ground for not sentencing him to death. 

The Sessions Judge did not inflict thesentenco 
of death on the ground that “perhaps the ac¬ 
cused on account of his religious zeal allowed 
this zeal to overcome all caution." 

Held: that it was not a good ground for pass¬ 
ing the lesser of the two sentences provided by 
law. IP 303 0 1, 2) 

Mehtab Singh ami Partap Singh —for 
Appellant. 

Des Raj Satvhney —for the Crown. 

Jai Lal, J. —Hari Singh has been con¬ 
victed by the Sessions Judge of Amritsar 
of the murder of Jawahar Singh and 
under S. 302, I. P. C.,has been sentenced 
to transportation for life. He has ap¬ 
pealed against his conviction, and an 
application has been presented by the 
Crown for the enhancement of the sou- 


For these reasons, I recommend that 
the Magistrate's ordor of dismissal be set 
aside, and that the proceedings be re¬ 
turned for decision on the merits, after 
the evidence produced by both parties has 

been recorded. _ 

(1) 118813 11 F.R. 1881 Cr. 


lie deceased was a Mazhabi Sikh which 
ns a sweeper converted to Sikhisno 
resided near Amritsar in a village 
id Kot Muhammadshah. He was also 
ikali and, as is usual with the Akalis 
to wear a kirpan. The appellant is 
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a Nihang Sikh and about six weeks be¬ 
fore the incident had been appointed the 
sewadar of the Gurdwara of Baba Bota 
Singh which is situated near the Golden 
Temple at Amritsar. This Gurdwara 
appears to have remained in a ruinous 
condition till it was restored by one 


Hazara Singh more than a year ago and 
it seems that Hazara Singh had appoin¬ 
ted the appellant as the sewadar oi the 
shriuo. (His Lordship then discussed evi¬ 
dence and proceeded.) The testimony of 
ithe witness leaves no doubt that the ap¬ 
pellant causol the death of tho deceased 
jby stabbing him in the chest with a 
chhuri and the cause of the assault was 
an attempt by tho deceased to cuter the 
Gurdwara for the purpose of worship 
which was objected to by the appellant 
who was the sole sewadar of the shrine 
on the ground that it was a shrine of the 
Nihang Sikhs and that the deceased, who 
was a Mazhabi Sikh, was not entitled to 
worship therein. 


It is contended by the learned counsel 
for the appellant that on these facts the 
appellant could not have been convicted 
of murder and that his case fell at the 
most under S. 304, I. P, C., i. e., culpable 
homicide not amounting to murder, be¬ 
cause the accused had acted under grave 
and sudden provocation and had further 
a right of private defence of property. 
This contention, in my opinion, is devoid 
of force. There was no grave provoca¬ 
tion as the action of tho accused was de¬ 
liberate and tho provocation was not of 
such a nature as to deprive him of the 
power of self control. Assuming that the 
appellant bad a right of private defence, 
it is obvious that he acted with unneces¬ 
sary cruelty in stabbing the deceased which 
shows that ho intended to cause more 
harm than was necessary. I would 
therefore hold that the offence of Harj 
bingh came within tho definition of raur- 
. 9 , T ' ie l0 wned Sessions Judge has not 
inflicted the sentence of death, which 
should be the normal sentence on a con¬ 
viction for murder, on the ground that; 

“perhaps tho accused ou account of his religious 
zeal nllowed this zeal to overcome all caution." 


Tills in my opinion was not a good 
ground for passing the lesser of the two 
sentences provided by law and it is under 
the circumstances no wonder that the 
Grown considered it necessary to apply 
for an enhancement of the sentonce. 
After giving my careful consideration to 


the matter however I am of opinion that 
though the reasons given by tho learned 
Sessions Judge are not sound for not 
passing the sentence of death, this is a 
case in which the sentence passed by him 
is appropriate. In my judgment the evi-i 
denco leaves no doubt that immediately 
previous to the incident the shrine was 
a Nihang Gurdwara and that the Nihangs 
consider it an act of sacrilege to allow a 
Mazhabi Sikh to worship in their Gurd- 
waras. The deceased, in addition to this, 
was an Akali and it is an historical fact 
that Akalis have taken forcible posses¬ 
sion of some Sikh shrines in this province 
which on several occasions has led to 
serious breaches of the peace and the 
question of entry in tho Sikli shrines by 
the Mazhabi Sikhs has been one of the 
causes of differences between the Akalis 
and some of the other sects of the Sikhs. 
Under the circumstances it may be that 
the accused considered that the attempt 
by the deceased to worship at tho Gurd¬ 
wara was only a thin edge of tho wedge 
as a preliminary to an attempt by the 
Akalis to take possession of the Gurd¬ 
wara or it may bo that it was merely 
considered by him to be an individual 
sacieligious act of the deceased. In either 
caso, in my opinion the accused had some 1 
provocation caused by the deceased in 
attempting a forcible entry in the Gurd¬ 
wara which was in his solo custody. 
Though this provocation was not suffici¬ 
ent to reduce his guilt to an offence under 
S. 304, it was a sufficient ground for not 
sentencing him to death. I would there¬ 
for dismiss the appeal of Hari Singh and 
also the petition for enhancement of his 
sentence. 

Broadway, J. —I concur in holding 
that the offence falls within the purview 
of S. 302, I. P. C.. and also agree that 
the extreme penalty is not called for. 

p.n./r.k. Appeal dismissed. 
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Broadway and Johnstone, JJ. 

Sunday Das and another —Defendants 
—Appellants. 

\\> 

Managing Committee, Gurdwara Bawli 
Sahib and others -Plaintiffs—Respon¬ 
dents. 

% 

First Appoal No. 8 of 1928, Decided on 
14th May 1931, against deoree of Dist. 
Judge, Sialkot, D/- 18th November 1927« 
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Sikh Gurudworas Act (1925). Ss. 3 (1), 28 
and 30 Institution proclaimed as Gurudwar 
~~f-* 8 t under S. 3 filed claiming proprietor¬ 
ship in certain area—Proceedings under S. 28 
for possession of that area—Area in name of 
occupancy tenant and proceedings resisted 
by him —Such tenant held could not be dis¬ 
possessed in such circumstances 

A certain institution was declared a Sikh 
Gurdwara under the Act and within tho period 
prescribed certain Sikhs died the list referred to 
in S. 3(1) of the said Act. In that list were 
eutereJ the rights, title and interest claimed to 
belong to this Gardwara in various properties. 
One of the items claimed consisted of a certain 


Bawli Sahib took proceedings under S. 28 
Sikh Gurdwaras Act, asking to be put 
in possession of the Gurdwara, certain 
buildings, etc., and this particular area 
Mahant Suudar Das and his brother 
Dayal Das coutosted tho claim admitting 
however the right of the petitioners to 
possession of the Gurdwara and certain 
buildings which were accordingly handed 
over to the said Committeo. In regard 
to this particular area of 50 kanals 5 mar- 
las in Hajjipura Mahant Sundar Das 


area. The right, title and interest claimed in 
this area was shown in the list as •‘Malkiyat*' 
or ownership, and the person named as b_ing in 
“possession of such right, title and interest’' was 
tlie appellant. No claim was made by anybody to 
.any of tiie properties entered in tins list and in 
due course a notification was is u:d under S. 5 
of the Act. Subsequently the Managing Com¬ 
mittee of the Gurdwara took nroceedings under 
S. *23 of the Act asking to be put in possession of 
the Gurdwara, certain buildings etc., and this 
particular area in question. Tho appellant con¬ 
tested the claim and in regard to this particular 
area claimed that he could not be evicted under 
S. 23 of tno Act on tho ground that he was not 
the ’‘proprietor" of that area but the 'occupancy 
tenant" and ho claimed to hold the occupancy 
tenancy in his own right and that no claim had 
bjon preferred by anybody to the occupancy 
tenancy. 

JJel l: that in the above circumstances S. 30, 
sub-Cl. (l) did apply, and that there never hav¬ 
ing been any claim made to the occupancy ten¬ 
ancy, possession of that tenancy could not be 
grantoi to the Managing Committee of tho Gurud- 
wara: A. f. It. 1930 h%h. G07. lief. IP 305 C ll 

Jagan Nath Aggarwal and Sfihal Singh 
—for Appellants. 

Char a a Singh for Respondents. 

Broadway, J. —An institution known 
as Gurdwara Bawli Sahib, situate in the 
Sialkot District was declared a Sikh 
Gurdwara un ler tho Sikh Gurdwaras Act 
an l within the periol prescribe 1 certain 
Sikhs filed the list referred to in S. 3 'l) 
of the said \ct. In that list were en¬ 
tered the rights, title and interest claimed 
to belong to this Gurdwara in various 
properties. One of the items claimed 
consisted of an area of 50 kanals 5 raarlas 
.ol land situate in Hajjipura. Tie right, 
title and interest claimed in this area 
was shown in the list as malkiyat or 
ownership, and the person named as 
being in possession of such right, title 
and interest was inahant Sundar Das. 
No claim was made by anybody to any 
of tho properties entered in this list and 
in due course a notification was issued 
under S. 5 of the Act. Subsequently the 
-managing committee of the Gardwara 


claimed that ho could not ho evicted 
under S. 28, Sikh Gurdwaras Act, on tho 
ground that ho was not the “proprietor" 
of that area, hut tho “occupancy tenant" 
and ho claimed to hold tho occupancy 
tenancy in his own right. In reply to 
this contention on behalf of tho commit¬ 
tee it was pointed out that as far back as 
1901 litigation had taken place in connex¬ 
ion with tho occupancy holdings in Haj¬ 
jipura and tho last case referred to was 
one between Mahant Sundar Das and his 


brother Dayal Das. 

It appears that they were rival clai¬ 
mants to the mahantship and Sundar Das 
institute 1 a suit with a view to his being 
recognized as tho mahant. In tho list of 
properties said to belong to tho Gurdwara 
of which this mahantship was claimed 
was included this area and it was clearly 
shown that tho rights in this area were 
“occupancy rights" and not “proprietary" 
ones. On behalf of Mahant Sundar Das 
and Dayal Das it was urged that tho 
provisions of S. 30, sub-Cl. (1) wore ap¬ 
plicable, but tho learned District Judge 
hold that that contention was wrong, 
and further held that the Gurdwara was 
the real occupancy tenant. He accord¬ 
ingly decreed the plaintiffs' claim for pos¬ 
session of this particular item as well as 
certain other properties. Sundar Das 
and Dayal Das have now come up to this 
Court in appeal and* before us they attack 
only the decision with regard to this 


cupancy holding. 

It has been urged by Mr. J. N. Aggar- 
i\ for the appellants that S. 30, suh- 
(1). di l apply, and further that there 
iver having been any claim made to the 
cupancy tenancy possession of that ten- 
,cy could not be granted. Further he con- 
n<le 1 that the provisions of the 1 unjab 
3 nancy Act applied and would prevent 
•ssession of an occupancy t^aucy hemg 
ven under the Gurdwaras Act. He has 
aced reliance on Thakar Singh v. The 


3932 


Mehar Singh v. Labh Singh (Johnstone, J.) Lahore 305 


Managing Committee of Gurdwara Bari 
Mandir Sahib, A.l.R. 1930 Lah. 607, a 
case in the decision of which I was a 
party. That case was almost on all fours 
with the present one. The right, title 
and interest claimed in the list filed under 
S. 3 (l) referred only to proprietary rights 
and Thakir Singh, a pujari of the institu¬ 
tion and therefore an office-holder, claimed 
to be entitled to be left in possession 
inasmuch as he was only an occupancy 
tenant. In that case the learned counsel 
for the respondent was Mr. Charan Singh 
and there he admitted that an occupancy 
tenant could not be evicted from an 
occupancy holding under the Gurdwaras 
Act an admission which was very pro¬ 
perly and rightly made. Had the claim 
in this case been for the occupancy ten¬ 
ancy, and had that been the right, title 
and interest claimed in this area in the 
list filed under S. 3 (l), then the occu- 
pancy tenant could have been evicted 
under this Act inasmuch as, by the evic¬ 
tion, the occupancy tenancy would not 
have come to an end, but the committee 
would have been substituted for Sundar 
Das. As in this case the claim qua this 
area was a proprietary one and as no 
claim to the proprietary holding lias been 
made and a notification to that effect has 
been issued, the proprietary rights in this 
jand may perhaps now be regarded ns 
belonging to this Gurdwara. The Guru- 
dwara therefore stands in the position of 
the landlord and if it seeks to evict an 
occupancy tenant it must do so in accord¬ 
ance with the provisions of the Punjab 
i-enaocy Act. J 

h »u S be °? U , rged by Mr - Cha «-an Singh ' 
lisfrA^® '! bole 0 dea . cr {Pt'on given in the 

ullv i qU rf *7 S ‘ 3 (1) 8hould ba <^0- 

of i^wn^J and u that aQ esam ination 
of it would show, that although the claim 

« mal C kUat ad or b6en irmC ; CUrfttely Scribed 
. or ownership it was shown 

Sunder STh, 1 f 1 teohed to the H* that 

and naid no f 4 1 P0rraaneQ fc tenancy 
d paid no land revenue or rent Ha 

urged that that would exouse the mistake 

made in this case and that therefore the 

proviso to sub-CJl. (l), S . 30, was at 

tracked. In my judgment this position 

is untenable, for it is perfectly clear that 

by the exercise of ordinary diligence the 

exact position could have been very easily 

ascertained. The litigation re efre^ o 

* having taken place relating to t h ° 

occupancy holding was referred to in 
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Court by the committee itself. The cases 
had been fought out in Courts of law and 
it is clear that with a little diligence the 
whole position would have been made 
perfectly clear. 

In these circumstances I would accept 
this appeal and set aside that portion of 
the decree for possession that relates to 
this area of 50 kunals 5 raarlas of land, 
khewat No. 244, khatauni Nos. 486 to 
489, khasra Nos. 239, 683, 685, 686, 694, 
232, 696. 938/697, 698, 699, 700, 222 
and 693 comprising 13 plots of land in 
the jamabandi of 1925-26. Mr. J. N. 
Aggarwal also objected to the costs awar¬ 
ded by the trial Court. He urged that 
the valuation on which these costs had 
been based had been made by the respon¬ 
dents really in order to enhance costs. 
The property claimed however consisted 
of the Gurdwara and certain house pro¬ 
perty and buildings and I do not think 
that the valuation of that, which Mr. 
Charan Singh says came to about Rupees 
10,000 can be regarded as excessive. The 
motive for valuation attributed to the 
respondents by Mr. J. N. Aggarwal does 
not theioforo appear to be justified. I 
would therefore uphold the order as to 
costs bat the respondents will pay the 
appellant’s costs of this appeal. 
Johnstone, J. —I agree. 

B.v./r.k. Appeal allowed . 
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Johnstone, J. 

Mehar Singh— Petitioner. 

v. 

Labh Singh— Opposite Party. 

C A vi ! ? 0vn - No - 77 of 1931 • Dooided 
on 14th July 1931. 

J* 11 P C < 1908 ). S. 153—Appeal against 
dead respondent— L e g a ] representative can 
be substituted and time for substitution can 
be excused. 

If an appeal is Sled against dead respondent 
bis legal representative oan bo substituted and 
time for snob substitution must be oxcused. And 
whero such Court without definitely oxcusing 

X™ l ° r -, 9ubstltut, °n overrules tho objection 
of tho opposite party and docidos that the Court 
has junsd.etion to hear the appeal, its overrXg 

cusina the < t?m InU j t J? k ° n ns ^valent to ex? 
cusing the time: A. I. It. 1905 J/ad. 1210 (F. D.), 

. (P flOG O 1] 

tioner ra ” ;na ^ A (Jgarwal—lor Peti- 

uSZZ* Munir-tor Opposite Party. 

lament will dis¬ 
pose of Civil Revisions 77 and 78 of 1931 

tu7«d 8 m 6a r Ch -° r Ra> 40 °- wer ° insti¬ 
tuted on the footing of nawans, executed 
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by Dalel Singh. The trial Court decreed 
the suits in part only. Both plaintiffs 
appealed on 3rd October 1930, and the 
lower appellate Court accepted the ap¬ 
peals and decreed the claims in full. 

On 29th October 1930, i. e., before the 
date fixed for hearing the appeals, the 
plaintiffs applied to the lower appellate 
Court, stating that Dalel Singh had died 
and asking that his legal representatives 
be brought on the record in place of 
Dalel Singh. It transpired that Dalel 
Singh had died on 3rd August 1930. The 
objection was raised at the hearing that 
the appeals had been filed against a dead 
person, and certain authoiities were 
cited before the Senior Subordinate 
Judge, but the Judge relied on A. Gopala 
Krishnayya v. Lakshmana Pao (1) and 
apparently decided that he had jurisdic¬ 
tion to hear the appeals. 

For the petitioners it is urged that 
the lower appellate Court had no juris¬ 
diction to hear the appeals and that 
it should have so held in accordance 
with Veerappa Chetty v. T. Ponnen (2), 
Jamna v. Sarjit (3) and Poop Chand v. 
Sardar Khan (4). As to the decision in 
Veerappa Chetty v. T. Ponnen (2) which 
was apparently cited at the Bar when 
the later Madras case was under consi¬ 
deration, it is contended that the earlier 
case was decided in 1907, when the pro¬ 
visions of S. 153, Civil P. C., were not 
in existence. This appears to be correct. 
The ruling of 1919 refers to an abate¬ 
ment,” but in Poop Chand v. Sardar 
Khan (4), it is pointed out that no ques¬ 
tion of abatement arises in such cases. 
The latest Lahore ruling is not directly 
in point, for there the matter concerned 
the death of one among several defen¬ 
dants or respondents. Here there was 
only one respondent and the latest 
Madras authority certainly helps the 
plaintiffs. It is contemplated in this 
authority that time must be excused, and 
although the lower appellate Court has 
not definitely excused time, its over¬ 
ruling of the objection must, I think 
be taken as equivalent to excusing time, 
especially since it followed the Madras 
case. I am at all events unable to hold 
that the lower appellate Court was 
w rong in the way in which it dealt with 
' (1) A. 1. K. 1925 Mad. 1210=49 Mad. 18 (F.B.). 
■/) [1908] 31 Mad. 86=17 M. L. J. 651- 

a rnAT 859=1.0 I. o. ».= 

Lab. 520. 
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the objection, and in revision I am not 
prepared to interfere, since substantia 
justice has been done. I accordingly 
dismiss the petition with costs. 

v.B./r.k. Petition dismissed. 
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Addison, J. 

Fakir Muhammad— Appellant. 

v. 

Mt. Bhari and another —Kespondents. 

Misc. First Appeal No. 1112 of 1931,. 
Decided on 22nd December 1931. 

Guardians and Wards Act (1890), Ss. 35, 
36, 40 and 41—Application by guardian for 
discharge—Court cannot inquire into cor¬ 
rectness of accounts put in by guardian and 
ask guardian to pay amount found due to 
minor—For this, minor has to bring suit 
under Ss. 35 and 36. 

On an application by the guardian of a minor 
for discharge under the Act, the Court cannot 
inquire into the correctness of accounts put in by 
tbe guaroian and ask the guardian to pay to 
the minor tbe sum found duo from him. This 
can cnly be done by the minor filing a suit 
against the guardian for the same under Ss. 3& 
and 26 of the Act. The guardian in such cases 
may be discharged from his guardianship with¬ 
out discharging him from bis liability to account 
to tbe minor: A. J. R- 1924 All . 593 and A.l .i?. 
1926 Mad. 977, Ref* (P 307 C 1] 

Fakir Chand —for Appellant. 

Choudliri Nazir Husain— for Respon¬ 
dents. 

Judgment. —Tho appellant Fakir Mu¬ 
hammad was appointed guardian of the 
minor Sultan on 30th March 19^0. He- 
was called upon on 1st August 1924, to 
declare what was the income from the 
minor’s property and when he had done 
so, the Judge ordered that there was no 
necessity to put in annual accounts as- 
tho income was very small. 

On 28th January 1929, Fakir Muham¬ 
mad applied to be discharged from the 
guardianship stating that he had enough 
work of his own and that the minor had 
ceased to live with him. The Judge by¬ 
order dated 21st February 1929, diiecte* 
tho guardian to file an account of the in¬ 
come and expenditure before he could be- 
discharged. This was done although he 
had been previously excused from doing 
so on the ground that the income *as in¬ 
significant. The guardian put in a siate- 

roent of account showing an 
of Bs. 3,284. On 12th April 1930 the 
Judge accepted the guardians resigna¬ 
tion, directed the accounts to be sent t 
the Tahsildar for scrutiny and it was 
added that the question of the 
discharge would be gone into on receipt 
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of the Tahsildar's report. TheTahsildar 
reported that the income was Rs. 2,277 
for all the years in question. The Tah- 
sildar also reported that prima facie the 
expenditure appeared to bo correct. The 
Judge has now written a long order to 
the effect that Rs. 1,385 are due by the 
guardian to the minor and that he will 
be discharged only on his paying that 
sum for which he was given a month's 
time. Against this decision the guardian 
has appealed. 

It seems to me that this is an order 
passed under S. 40, Guardians and Wards 
Act and that therefore an appeal lies 
under S. 47 (h). I accept the appeal for 
the following reasons: 

It has been laid down by the Calcutta 
and Madras High Courts that a Court 
should not hold, an inquiry under the 
Guardians and Wards Act into the cor¬ 
rectness of the accounts put in or deter¬ 
mine whatamouut was really due by the 
guardian to the minor as the whole 
scheme of the Act provides for matters 
of this kind being disposed of by way of 
a suit by the minor or his next friend 
against the guardian and not by way of 
proceedings under the Act. Only one of 
these authorities, namely, Subbarami 
Reddi v. Pattabhirami Reddi (l) need 
be referred to for this proposition. It is 
also said there that under S. 41 (4) the 
Court is not bound to declare the guar¬ 
dian discharged from his liabilities and so 
is not bound to make an inquiry into the 
correctness of the accounts filed by him. 
The Allahabad High Court has taken a 
contrary view; see Sita Ram v. Govindi 
Tho question does not appear to 
have come directly before this Court. 


In my judgment the Court must tal 
the accounts as they are put in, but 
need not discharge the guardian froi 
liability. He was properly disoharge 

i h f ,° f guardianship unde 
S. 40 but that does not mean that h 

must also bo discharged from his liabil 
ties under 3. 41 (4). In this oaso as tb 
Court has not found that tho account 
put in are correct, it should have refu 
sed to disoharge him from his liability 
to account to the minor, but it has n 
power to eompel him to pay the sum c 
-Ks. l.dBo into C ourt on behalf of f.h 

(1) A. I. R. 1926 Mad. 977=97 I. 0. 

Mad. 80. 0 

(2) L 1 * 1924 A,L 599=80 I.C. 592=4 
AU, 468. 




minor. That can be dohe only by a suit 
under the provisions of Ss. 35 and 36, 
Guardians and Wards Act. 

There is another reason in this case 
why I think that an order should not be 
made that the guardian should pay the 
sum referred to into Court and that is, 
that the evidence is very summary on 
either side. I would be very loath to 
declare tho guardian liable to the extent 
indicated on =uch evidence. 

I therefore accept the appeal, set aside 
the order of tho Court below directing 
tho guardian to pay Rs. 1,385 into Court 
and substitute for it au order that the 
guardian be discharged from his oflice but 
not from his liabilities. I make no order 
as to costs. 

B.V./r.k. Appeal allowed. 
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Jai Lal, J. 
Emperor 


v. 

Jairam Singh — Accused — Opposite 
Party. 

Criminal Misc. Case No. 234 of 1931, 
Decided on 29th January 1932, for sanc¬ 
tion of High Court to prosecution of 
respondent for offence of giving falso evi¬ 
dence. 


. ‘ •». —rerion mak¬ 

ing contradictory statements— Reverting to 
truth in later .tatemcnt-He should not be. 
prosecuted for perjury—Penal Code, S. 193. 

If ft person has made contradictory statements 
but in the lator statement ho has reverted to 
truth, thon it is undesirablo that he should bo 
brosecuted for perjury by makiug contradictory 
statements : 21 P.R, 1901 Cr., Ref. IP SOS 0 1] 

Where a porson accused of dacoity along with 
others is tondored pardon and makes a statement 
pofore a Magistrate implicating himself and tho 
othor accused but subsequently resiles from that 
statement, alleging that it was due to police 
torturo, it is unfair to him to prosecute him for 
perjury when particularly his statement befom 
the Magistrate is found to bo false and especially 

s;X e,,b “ ,ielrM,o,th# TsVrs 

Carden Noad —for the Crown. 

Shama.tr Chand— f or Opposite Party 

bv J ( * menl r, Thi3 is “ 

hJlmlf Of H ne n GoVernment Advocate on 

SpS 10 f CrOWn Under S - 389 * Cri. 

™ "J* 1 ?• 9*’/” sanotlOD to Proseoute the 

SWh nfA J T m , Singhl son of Jiw *n 
Singh of Amritsar for the offence of giv. 

mg false evidence. The facts are these- 
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In connexion with a criminal case under 
S. 120 B read with S. 395 and S. 399, 
I. P. C., Jairam Singh was tendered par¬ 
don on condition that he made a true 
disclosure of facts. After he had accepted 
the pardon he was produced before a 
Magistrate who recorded his statement. 
Id that statement he alleged that a 
dacoity was planned by him and the other 
accused persons and gave full details of 
the circumstances under which the alleged 
culprits had met. At the trial however 
he resiled from the statement and alleged 
that he had not taken part in any con¬ 
spiracy and knew nothing about it. He 
alleged that his previous statement was 
due to police torture. Another person 
had been tendered pardon under similar 
circumstances and had made almost a 
similar statement before the Magistrate. 
He however stuck to that statement at 
the trial. The result was that on his 
statement, along with the corroborative 
evidence produced, the Sessions Judge of 
Amritsar convicted the accused and sen¬ 
tenced them to various terms of imprison¬ 
ment. An appeal was preferred to this 
Court and was heard by me and by my 
judgment dated 24th April 1931 I upheld 
the convictions of some of the convicts 
and acquitted the rest. I found that the 
story as to the conspiracy as narrated by 
the approvers before the Magistrate and 
the second approver before the Sessions 
Judge was false but on other circum¬ 
stances proved and evidence given at the 
trial 1 upheld the conviction of some of 

the appellants. . , 

The Sessions Judge has now directed 
that a complaint be tiled against Jairam 
Singh, and an application has been made 
for sanction of this Court as required by 
law. I have heard the learned Govern¬ 
ment Advocate and Mr. Shamair Chand 
for the respondent and am of opinion that 
sanction should not be granted in this 
case. From what I have stated above it 
is clear that I found that the original 
statement made before the committing 
Magistrate by Jairam Singh was false. 

It therefore follows that if he had stuck 
to that statement before the Sessions 
Judge I would have held that he had told 
a falsehood. There is ample authority 
that if a person has made contradictory 
‘statements but in the later statement he 
! ha 3 reverted to truth, than it is undesi¬ 
rable that he should Le prosecuted for 
perjury by making contradictory state- 
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ments : see inter alia Dad v. Emperor 
Ub It further appears that Jairam Singhf 
is being prosecuted for the original offence 
in connexion with which he was being 
prosecuted, and the learned Government 
Advocate concedes that, if that is so, it 
is unfair to prosecute him for perjury. 
He did not know at the hearing that 
Jairam Singh was being prosecuted for 
the original offence. Consequently I di¬ 
rected the respondent to file an affidavit 
in support of his allegation that he was 
being so prosecuted and an affidavit has 
been filed before me, a copy whereof has 
been supplied to the learned Government 
Advocate, but apparently he is not in a 
position to contradict the allegations con¬ 
tained in the affidavit. I must therefore 
hold that it is true that Jairam Singh is 
being prosecuted under S. 120-B read with 
S. 395 and S. 399, I. P. C. For all these 
reasons I decline to sanction the prosecu¬ 
tion of Jairam Singh for giving false evi¬ 
dence by making contradictory state¬ 
ments as an approver and I dismiss this 
petition. 

K.N./b.K. Petition dismissed. 

”(1) 11901] 21 P.R. 1901 Cr. 
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Shadi Lal, C. J. and Abdcl Qadir, J. 
Nawab —Convict—Appellant. 


Emperor —Opposite Party. 


Criminal Appeal No. 832 of 1931, De¬ 
cided on 16th February 1932, against 
order of Sess. Judge, Ferozopore, D/- 19th 
June 1931. 


(a) Penal Code (1860), S. 302—Intention ii 
to be judged by result of act. 

The intention of an accused who causes an in¬ 
jury has to be judged by the result of his act, 
more so, when there is evidence that the accused 
had ultered a threat to kill the deceased a day 
before the actual murder. IP 310 C 2J 


) Criminal P. C. (1898), S. 401 -Tender 

and youth of murderer—Deceased found 

dultery with female relative of. **{j u **^ 

.re offence committed—Case held fit one 

use of prerogative by Local Governmen 
er S. 401. 

here a youth of tender years has committed 
flence of murder because hejns natu ™^ 

t iif h!?in an o^n and bare faced manner 
»three days before the cccurrenco, it is a fit 
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case for tbo Local Government to exercise its 
prerogative under S. 401 of the Code. [P 310 C 2] 

G . J . Sethi —for Appellant. 

Abdul Rashid —for Tbe Crown. 

Abdul Qadir, J. — Nawab son of 
Natha, an Arain of village Gokhiwala, in 
Ferozepore District, has 'been tried and 
convicted for the murder of one Chiragh 
of the same village on 7th April 1931. lie 
has been sentenced to transportation for 
life. His appeal has .been urged before 
us by Mr. Jai Gopal Sethi and the fol¬ 
lowing are the main points urged by tbe 
learned counsel in this appeal: 

(1) That the eyewitnesses, who are 
alleged to have seen the accused striking 
the deceased, have probably not seen any¬ 
thing. 

(2) That the case was one in which 
only one blow on the head was given to 
the deceased, though it resulted in exten¬ 
sive fracture, and therefore the convic¬ 
tion should not have been under S. 302 
but under S. 304, Part 2, I. P. C. 

(3) That the appellant is a youth of 
tender age and should have been treated 
leniently. 

Before discussing the value of the evi¬ 
dence produced by the prosecution, the 
story for the prosecution may be very 
briefly stated. Chiragh, deceased, is said 
to have had a liaison with Mt. Jiwan and 
there had been some litigation about this 
intimacy, between him and Dina, tbe hus¬ 
band of Mt. Jiwan, in 1926, when Dina 
brought a complaint against Chiragh 
under S. 498, I. P. C., which was even¬ 
tually compromised. It appears that 
Chiragh did not give up his intimacy 
with the woman and about three days 
before this occurrence was6een by Nawab, 
accused, having sexual intercourse with 
her, outside tbe village near the canal. 
This youth, who according to his own 
statement, is 10 or 12 years old, but who 
has been taken to be 15 or 16 years old 
from his appearance by the committing 
Magistrate as well as by the Sessions 
Judge, is a cousin of Mt. Jiwan. He jesen- 
ted this outrage and is said to have told 
Mt. Bakhtawar, the wifo of the deceased, 
that he would kill Chiragh, when the 
latter returned to the village. It may 
bo mentioned that Chiragh lmd gone 
away from the village after the incident 
referred to above and returned on the 
evening on which he was killed. Mt. 
Bakhtawar (P. W. 2) is the only eyewit- 
ness. She says that her husband left his 


house in the evening, saying that he was 
going to see one chaughatfca, but as Nawab 
accused had uttered the threat referred 
to above a diy before this, when he met 
her in a lane in the village, she thought 
it prudent to follow her husband. She 
adds that she was awar- of the intimacy 
between Chiragh and Mt. Jiwan, and she 
also suspected that he might go and see 
Mt. Jiwan on the pretence of going to see 
chaughatta. When Chiragh reached near 
the house of Shahab Din and Mahmun, 
P. W. 7, she saw the accused coming from 
behind and giving him a blow on the 
head with a stick. Her husband fell 
down on the ground, as soon as he re¬ 
ceived this blow, and she shouted that 
Nawab was killing Chiragh. On her 
alarm her brother Bahadur was the first 
to arrive and Shahab Din and Mahmun 
prosecuting witnesses arrived soon after. 
The deceased was taken home but was not 
taken to the police station at night. The 
next day he was taken to the hospital and 
a report was made to the police at about 
10 a. m. At peshiwela on that day he 
died in the hospital. Bahadur (P. \V. 3) 
and Mahmun (P. W. 4) state that on 
hearing the outcry of Mt. Bhaktawar 
they came to the spot and saw the de¬ 
ceased lying on the ground and Nawab 
giving him a dang blow. Nizam chnuki- 
dar (P. W. 5) also makes a similar state¬ 
ment, while Shahab Din (P. W. 6) says 
that when he arrived on hearing the noise 
he saw Nawab running away with a sota 
in his hand. 

The medical evidence show's that there 
was an oblique lacerated wound 1" x 1/6" 
scalp deep on the left side of the vertex 
in front of the parietal eminence with 
swelling on both temples and the frontal 
bone presented no less than four frac¬ 
tures. The iniury was caused with some 
blunt wenpon like a heavy dang and was 
in the ordinary course sufficient to cause 
death It may be added that according 
to the doctor, the injury was the result 
of only one blow-. 

The trial Court does not believe that 
Bahadur, Mahmun and Nizam witnessed 
any injury being inflicted, nor has it be¬ 
lieved that part of Mt. Bakhlawar's 
statement in which she says that the ao- 
cused struck her husband twice. The 
Court has accepted the evidence of the 
medical expert that the injury was the 
result of one blow and on that ground it 
has found it impossible to believe that 
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the witnesses, who heard the alarm raised 


by Mt. Bakhtawar, could come to the 
spot in time to see any blow being struck, 
but it has held it to he proved that Mt. 
Bakhtawar was following her husband and 
she sa%v the accused giving him a blow 
on the head. It has also been held that 
the other witnesses came to the spot im¬ 
mediately after Nawab had run away and 
were told by Mt. Bakhtawar what had 
happened. Their evidence therefore has 
been taken as corroborating the fact that 
the name of the appellant was mentioned 
to them by Mt. Bakhtawar. 

The learned counsel for the appellant 
contends that the evidence of the alleged 
eyewitnesses other than Mt. Bakhtawar 
having been disbelieved, her evidence 
should also have been rejected, as there 
was no sufficient reason for her to follow 
her husband when ho left his house. It is 
argued by him, in the alternative, that if 
she was there, the night was dark and 
she could not have identified the assai¬ 
lant of Chiragh. It is added that Dina, 
the husband of Mt. Jiwan, had a stronger 
motive to resent the conduct of Chiragh 
than Nawab and that Mt. Bakhtawar may 
have jumped to the conclusion that the 
assailant was Nawab, because of the 
threat which he is said to have uttered in 
her presence. I do not find any force in 
any of the above arguments. Mt. Bakh¬ 
tawar being closely related to the accused 
and there being no proof of any enmity 
between her and the appellant, there is 
no reason to suppose that she is falsely 
implicating him. So far as the question 
of her ability to identify Nawab is con¬ 
cerned, there can be no reasonable doubt 
as to her being able to do so in spite of 
the night being dark. In the first place, 
she could not mistake a middle-aged man 
for a youth like Nawab. In the second 
place, she knew him very well. In the 
third place, there is no reason to doubt 
the testimony of Bahadur, Mahmun, 
Nizam and Shahab Din as to the nature 
of the outcry raised by her, in which she 
clearly shouted out that Nawab was kill¬ 
ing her husband. I am of opinion there¬ 
fore that it is proved that Mt. Bakhta¬ 
war did see the occurrence and did iden¬ 
tify Nawab, when ho gave a blow on the 
head of her husband. 

As regards the nature of the offence 
committed by the appellant, we have been 
referred to a number of cases in which it 
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has been held that where a single blow is 
inflicted and it is not shown that it was 
the intention of the accused to cause 
death, the offence committed by him, if 
his blow results in the death of his vic¬ 
tim would be culpable homicide not am¬ 
ounting to murder, or an offence under 
S. 325, I. P. C , and not an offence under 
S. 302, I. P. C. I think however it is 
not possible to accept this argument in 
the present case. Most of the cases cited 
relate to assaults committed on a sudden 
quarrel and without premeditation; but 
in the present case it was obviously a 
premeditated assault. The intention more¬ 
over of any person who causes an injury 
like that caused in this caso, has to be 
judged by the result of his act and must 
be presumed in this case, particularly 
because there is evidence that the appel¬ 
lant had uttered a threat to kill Chiraghi 
a day before the occurrence. Besides this J 
the fact that he assaulted the deceased 
from behind cannot be lost sight of. In 
my judgment therefore the accused has 
been rightly convicted for an offence 
under S. 302, I. P. C. 

So far as the sentence awarded is con¬ 
cerned, it was not open to the Court be¬ 
low to pass any sentence other than that 
awarded by it, when it held that the 
offence of the appellant amounted to mur¬ 
der, and in view of the opinion expressed 
above by me, it is equally impossible for 
this Court to pass any other sentence. It 
is true however that the accused is a 
youth of tender age, even if the age 
judged by the Court below from his ap¬ 
pearance is correct, and was naturally 
provoked by the outrageous conduct of 
the deceased in having sexual intercourse 
with a female relative of his in an open 
and bare-faced manner some three days 
before the occurrence. I woul 1 therefore 
make a recommendation to the Local 
Government for a consideration of the 
sentence under S. 401, Criminal P. C. 
and would dismiss this appeal otherwise. 

Shadi Lai, C. J.—I concur. 

B.V./r.K. Appeal dismissed. 
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Jai L/aX/, J. 

Harnam Singh and others —Defendants 
—Appellants. 

v. 

Indar Singh and others Plaintiffs 
Respondents. 

Second Appeal No. 10fi2 of 1930, Deci¬ 
ded on 17th February 1932, against order 
of Addl. Dist. Judge, Ferozepore, D/- 

17th February 1931. 

(a) Civil P. C. (1908). O. 41, R. 23-Appeal 
from order of remand. 

In order to determine whether a remand order 
is appealable or not, regard must be had to the 
provisions of law under which the Court actually 
made the order of remand and not to tbo provi¬ 
sions of law under which it ought to have been 
made. 1 P 311 C 21 

(b) Civil P. C. (1908), O. 41, Rr. 23 and 25 
*nd S. 151—Order of remand—Order for 
refund of court-fee not pa*sed—Remand if 
not one under R. 23—It is under S. 151. 

Where a Court while passing an older of re¬ 
mand does not pass an order for refund of court- 
fees on the memo of appeal, the remand order 
cannot be deemed to be one under O. 41, R. 23. 
Where a remand order does not satisfy the pro¬ 
visions of O. 41, Rr. 23 and 25, it should be 
deemed to be passed under S. 151. (P 311 C 2] 

V . N. Sethi for J. G . Sethi —for Appel¬ 
lants. 

Ram Lai Anand 1 —for Respondents. 
Judgment.—A preliminary objection 
that no appeal lies in this case has force. 
The respondents instituted a suit for 
possession of land on the ground that on 
the death of Choghatta, the original occu¬ 
pancy tenant of the land in suit, it re¬ 
verted to them and that the defendants, 
some of the proprietors who claimed to 
be the mortgagees of the land from the 
heirs of Choghatta, were not validly in 
possession as mortgagees. Four issues 
were framed, the first of which was whe¬ 
ther Choghatta had died. Issue 3 was as 
to the status of the mortgagors a9 colla¬ 
terals of Choghatta. The remaining two 
issues were subsidiary to the two issues 
.mentioned ahove. 

The trial Court held that it had not 
been proved that Choghatta had died, and, 
without deciding the remaining issues, dis¬ 
missed the suit. The District Judge, on 
appeal by the plaintiffs, differed from the 
view of the trial Court and held that it 
had been proved that Choghatta had died. 
He consequently remanded the case to the 
trial Court to determine the remaining 
issues. The remand is in the following 
terms : 

“With this finding I accept the appeal and 
xemand tho case to the lower Court for decision 
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on other issues and proceedings according to law. 
The stamp under tho circumstances cannot be 
refunded but the costs shall follow the event.” 

Before the District Judge it transpired 
that some parties to the litigation iiad 
died and their legal representatives had 
not been impleaded within time. An ob¬ 
jection was taken that appeal had abated, 
but the District Judge held that as some 
of the persons who had died were only 
pro forma parties the appeal did net abate 
owing to their death. With regard to the 
death of some of the plaintiffs he found 
that the appeal by tho plaintiffs was in 
the interest of all of thorn and proceeded 
upon a ground common to all the plain¬ 
tiffs; therefore it did not abate. He relied 
upon Bhagwan Sahai v. Manga (l). 

Whether this view of the District Judge 
is correct or not it is not necessary for 
me to decide. It is obvious from the 
order of remand that the District Judge 
did not intend to make it under 0. 41, 
R. 23, Civil P. C. He expressly stated 
that under the circumstances the stamp 
could not be refunded. That shows that 
he was cognizant of the fact that in a 
remind under 0. 41, R. 23 it is necessarj 
to order refund of tho court-fee stamp 
paid on the memorandum of appeal. His 
refusal to pas9 an order of refund is a cleai 
indication of his intention not to make a 
remand under O. 41, R. 23. It is true 
that the remand was not also under O. 41, 

R. 25 and it could not be under that rule; 
but so far as this Court is concerned it 
has been established that a rotnan.l can 
be made under S. 151, Civil P. C. There¬ 
fore the remand in this case must be 
deemed to be under that section. 

It is not contended before me that an 
appeal lies against a remand made under 

S. 151. The only contention of the ap¬ 
pellants’ counsel w&9 that the dismissal 
of a suit after the decision of an issue of 
fact may amount to a dismissal of a suit 
on a preliminary point. It is not neces¬ 
sary for me to decide this question as it 
does not, in my judgment, arise in this 
case because the question is not before 
mo whether the Distriot Judge should 
have made a remand under 0. 41, R. 23 ; 
but the question is under what provisicii 
of law he aotually made the remand. 
There is no ground of appeal that the 
District Judge should have made a remand 
under O. 41, R. 23. I must therefore as- 
sume that the remand was validly mad e 

(1) 11929] 136 I. 0.180. 
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under the law under which the District 
Judge intended to make it. That being 
so the objection that no appeal lies must 
be sustained. 

Another part of the same objection is 
that the finding of the District Judge, that 
the death of Choghatta has been estab¬ 
lished in this case, is a finding of fact 
and that no second appeal lies to this 
Court. The objection also has force, in¬ 
deed the appellant's counsel has not con¬ 
troverted the contention of the respon¬ 
dents’ counsel so far as this objection is 
concerned. It was however contended 
that the order of t he District Judge, hold¬ 
ing this appeal did not abate, was a ques¬ 
tion of law decided by the learned Judge; 
but no appeal lies from such an order. It 
might have been open to the appellant to 
raise that matter in other proceedings, but 
the question cannot be raised in this ap¬ 
peal which is otherwise incompetent. 

Consequently I dismiss this appeal with 
costs. 

B.V./r.k, Appeal dismissed. 


Bs. 1,075 was drawn by one Karim Latif 
at Bhatinda, on himself at Bombay, pay¬ 
able to Messrs. Har Parshad-Tulsi Ram 
of Rohtak. The payee (Messrs. Har Par¬ 
shad-Tulsi Ram) endorsed it in favour of 
Messrs. Hukam Chand Ararat Lai of 
Rohtak, who, in turn, endorsed it to the 
defendants, Messrs. Hukam Chand-Jaga- 
dhar Mai of Delhi and the defendants 
made a further endorsement in favour of 
the plaintiffs, Messrs. Murli Dhar-Sban- 
kar Das of Delhi. The plaintiffs owed, 
some money to Messrs. Nanneh Mai-Ram 
Chand of Bombay, and intending to make 
payment to them by means of this hundi, 
endorsed it in favour of the latter. But- 
by an oversight the hundi was put in a 
wrong envelope and missent to Lakhmi 
Chand Jain of Bombay. Shortly after¬ 
wards Messrs. Nanneh Mal-Ram Chand 
intimated to the plaintiffs that they had 
not received the hundi. On hearing this,, 
the plaintiff demanded a painth (dupli¬ 
cate) from their endorser (defendants) 
who supplied it to them. This pamth 


_ was sent by the plaintiffs to Messrs. 

Nanneh Mal-Ram Chand, who duly pre- 
ifc A. 1. R. 1932 Lahore 312 sented it to the drawee Karim Latif, at 


Tek Chand and Agha Haidar, JJ. 

Murli Dhar-Shankar Das — Plaintiffs 
—Appellants. 

v. 

Hukam Chand-Jagadliar Mai —Defen¬ 
dants—Respondents. 

Second Appeal No. 2107 of 1927, De¬ 
cided on 27th November 1931, from 
decree of Dist. Judge, Delhi, D/- 27th 
June 1927. 

# (a) Negotiable Instruments Act (1881), 
S. 5 — Shajog hundi is not equivalent to 
hundi payable to bearer — It should not be 
paid by drawee unless endorsed—Hundi. 

A shajog hundi is Dot equivalent to a hundi 
payable to bearer and it ought not to bo paid by 
the drawee unless it has endorsed on it, when 
presented, the name of the shah by whom it is 
presented or rather by whom it is sent for pre¬ 
sentation, although it is presented by a respect¬ 
able person : G Bern. II. C. Ii. 24; 7 Beng. L. It. 
275; 20 All. 493 and other cases /oil.; A. I. It. 
192G Bom. 471, Commented upon. IP 813 C 2] 

(b) Civil P. C. (1908), S. 34—Interest from 
institution of suit is discretionary. 

The grant of relief in the form cf future in¬ 
terest from the date of the institution of the suit 
is discretionary with the Court. IP 314 C 1] 

Kish an Dayal —for Appellants. 

Shamatr Chand and Qatul Chand —for 
Respondents. 

lek Chand, J. —The facts necessary 
for the decision of the second appeal are 
that on 10th June 1919 a hundi for 


Bombay, but the latter refused payment 
on the ground that the original hundi 
had been cashed by them on presentatioa 
by Lakhmi Chand Jain. Inquiries were 
made from Lakhmi Chand hut he denied 
having presented the hundi or received 
payment. Accordingly, on 29th April 
1925 the plaintiffs instituted the present 
suit against the defendants for recovery 
of Rs. 1,540 being the amount of the 
hundi together with interest due thereon 
at As. 9-6 per cent per mensem and other 
incidental expenses. The. trial Judge 
decreed the suit for the principal sum of 
Rs. 1,075 but disallowed the claim relat¬ 
ing to the expenses and interest up to the 
date of the suit. He however allowed 
proportionate costs, and future interest 
at 6 per cent per annum from tho date of 


;e till realization. 

i appeal by the defendants the 
ied District Judge has held that 
m Latif bad paid the amount ol the 
i to Lakhmi Chand and that, though 
3 was no endorsement on the bundi 
vour of Lakhmi Chand, ho being a 

pectable holder” the 
Karim Latif was valid. On these 
ngs be dismissed the suit in its en 
y but left the parties to bear their 
costs in both Courts. 
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The plaintiffs have preferred a second 
appeal to this Court and Mr. Kishen 
Dayal on their behalf has urged (l)that 
the finding of the learned District Judge 
that Karim Lafcif had paid the amount of 
the hundi to Lakhmi Chand was unsound 
and (2) that, in any case, the alleged pay¬ 
ment, even if it be held to have beeu 
actually made, was not valid according to 
law and therefore the plaintiffs were 
entitled to recover its amount with in¬ 
terest and incidental charges from the 
defendants. 

On the first point, Mr. Kishen Dayal 
has emphasized the fact that the original 
hundi has not been produced by Karim 
Latif,and that if it had been produced it 
would have shown conclusively that the 
story of the alleged payment was false. 
It is no doubt true that the original 
hundi is not now forthcoming and the 
explanation given by Karim Latif that he 
had destroyed it, does not appear to be 
very convincing, but there is other legal 
evidence on the record, including the 
books of Karim Latif, which lias been 
believed by the learned District Judge. 
It is obvious that the finding being one 
of fact, is not open to challenge on second 
appeal. The case must therefore bo de¬ 
cided on the assumption that Karim Latif 
had paid the amount of the hundi to 
Lakhmi Chand Jain. 

In deciding that this payment was 
valid and binding on the plaintiffs the 
learned District Judge has held that the 
hundi being a shajog hundi was payable 
to a “respectable bearer” and as Lakhmi 
Chand Jain appears to be a respectable 
and substantial person payment to him 
was valid in law, even without any en¬ 
dorsement by the plaintiffs or the last 
endorsee, Nanneh Mal-Ram Chand in 
favour of Lakhmi Chand. Now the dupli¬ 
cate of the hundi which was supplied by 
the defendants to the plaintiffs and which 
is on the record, does not show that it 
was a shajog hundi. We have heard 
Mr. Shamair Chand at length on this 
point but he has failed to refer us to any 
painth which would indicate that the 
hundi was shajog. He however con¬ 
tended that the duplicate is not d, verba¬ 
tim copy of the original. But there is 
nothing on the record to support this 
contention and, this being so, the very 
foundation of the reasoning of the learned 
District Judge, disappears. 

But, assuming that the hundi was a 


shajog hundi the learned District judge 
is clearly in error in assuming that such 
bund is are payable to a respectable 
bearer” without an endorsement or autho¬ 
rity from the last endorsee. The nature 
and legal incidents of a shajog hundi are 
discussed at length in the leading case of 
Davlairam Shriram v. Bulakidas Khem 
Chand (1) where it was pointed out inter 
alia that a shajog hundi is not equiva¬ 
lent to a hundi payable to hearer and 
that it : 

'ought not to be paid bv the drawee unless it 
has endorsed oh it, when presented, the name ol 
the shah by whom it is presented, or rather by 
whom it is sentjor presentation " 

Similarly in Thakur Das v. Futteh 
Null (2) at p. 304, Phear, J., observed 
that ho was not aware of any rule of law 
which would have the 

“ effect of making the word 1 shajog ’ mean pay¬ 
able to bearer, quite independently of the en¬ 
dorsements." 

Nor was there 

“ any principle of mercantile expediency, having 
the force of law or otherwise, which would be 
served by disregarding tho direction of the en¬ 
dorser, and treating a specially endorsed and a 
specially accepted hundi as if it were an English 
negotiable instrument made payable to bearer, 
and, as such, part of the currency of the 
country/' 

Again in Lalla Nal v. Kesho Das (3), 
at p. 495 the learned Chief Juatice, Sir 
John Stanley, (Banerji, J., agreeing) held 
that a 3hajog hundi 

“ was only payable to the respcotablo holder and 
is not equivalent to a hundi payable to bearer/’ 

This was re-affirmed in Jalan Chand 
v. Assaram (4), and similar observationa- 
are to be found in Ganeshdas Ramanara - 
yan v. Lachmi Narayan (5) and Bhu- 
putram v. Hari Prio Goach (6). In 
NadhoRam v. Naridu Nal (7) the learned 
Chief Justice remarked that a shajog 
hundi is 

14 similar to some extont to a chequo crossed 
generally which is payable only to, or through, 
some banker ” 

and that not only the person in whose 
favour it was drawn 

44 could demand payment on the strength there¬ 
of but also bis ondorsoe provided that the lattor 
was a respectable holder, that is, a man of worth 
and substance known in the bazar. The bill 
could bo transferred by endorsement, the ouly 

(1) 11869] 6 Bom. H. C. R. 24. 

(V) 11871] 7 Bong. L. R. 275=16 W. R. 3. 

(3) [19041 2G All. 493 =X A. L. J. 254 =(1904) 
A. W. N 100. 

(4) [19151 93 I. C. 247. 

(5) LieOiJ 18 Bom. 670. 

(6) [19011 6 0. W. tt. 313. 

f. (7j [1920] 1 Lah. 4.9=68 I. 0. 982. 
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restriction being that the payment could be 
made only to a person of the above description.” 

Mr. Shamair Chanel for the respon¬ 
dents has referred us to a single Bench 
judgment of the Bombay High Court in 
Champaklal v. Keshrichand (8), where it 
was observed that 

a shajog liundi in its inception is a hundi 
which pusses from hand to hand by delivery and 
requires no endorsement. This isolated observa¬ 
tion however does not help the respondents, as it 
was held in the same judgment that a shajog 
hundi may, at any moment be restricted by being 
specially endorsed." 

In the present case the hundi had been 
endorsed to several persons, the final 
endorsee heing Messrs. Nanneh Mai Ram 
Chand of Bombay. Unless therefore the 
hundi, when presented, bore the signa¬ 
tures of Messrs. Nanneh Mai Ram Chand 
or an endorsement by them in favour of 
Lakhmi Chand, payment to the latter 
would not be valid even though Lakhmi 
Chand was himself a respectable person. 
It is admitted that there was no endorse¬ 
ment by the plaintiffs or by Messrs. Nan¬ 
neh Mai Ram Chand in favour of Lakhmi 
Chand, and in the circumstances I am of 
opinion, that the payment to him by 
Karim Latif was not valid. The appel¬ 
lants are therefore entitled to recover 
the amount of the hundi. 

As regards the amount of interest 
Mr. Shamair Chand frankly admitted 
that having regard to the provisions of 
S. 80, Negotiable Instruments Act, the 
plaintiffs-appellants were entitled to 
interest at 6 per cent per annum up to 
the date of suit, if their claim for the 
principal sum was upheld by this Court. 
This amounts to Rs. 378-14-0. Mr Kishan 
Dayal claims future interest from the 
date of institution of the suit till reali¬ 
zation, but the grant of this relief is dis¬ 
cretionary with the Court ; and having 
regard to the long delay in bringing the 
suit and the other circumstances of the 
case, I do not think that it should he al¬ 
lowed. There is however no reason why 
the plaintiffs-appellants should not be 
allowed the small sum of Rs. 17-14-0 as 
incidental charges. 

I would therefore accept the appeal, 
set aside the judgment and decree of the 
learned District Judge and pass a decree 
for Rs. 1,471-12 0 in favour of the plain¬ 
tiffs-appellants against the dofendants- 
respondents, hut I would leave the par¬ 
ties to bear their o wn costs in all Courts . 

~ (8) A. I. R. 1926 Bom. 471 =98 I. 0. 655 = 50 
Bom. 765. 


The cross-objections necessarily fail and 
are dismissed. 

Agha Haidar, J.— I agree. 

R.M./r.K. Appeal allowed. 
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Shadi Lal, C. .T. AND Hilton, J. 

The Northern Bank of India, Ltd .— 
Plaintiffs—Appellants. 


v. 

Ramesh Chandar and another —Defen. 
dants—Respondents. 

Second Appeal No. 1553 of 1927, De¬ 
cided on 3rd December 1931, against de¬ 
cree of Addl. Dist. Judge, Lahore, D/- 
8th March 1927. 


Limitation Act (1908), S. 22—Suit on pro- 
note— Plaintiff impleading legal representa¬ 
tive after period of limitation—Suit is barred 
—Bona fide mistake of plaintiff if imma¬ 
terial. 

Where in a suit on a pro-note executed by two 
persons, the plaintiff impleaded as defendants 
one of the executants and widow of another (ho 
having died in the meantime), and on a denial 
by the widow that she was the legal representa¬ 
tive of her husband, substituted the name of the 
minor son of the deceased in place of the widow’s 
namo but after the period of limitation for tho 
suit had expired. 

Held : that S. 22 was applicable to the facts of 
the case and tho suit was barred by limitation. 
The question whether the plaintiff made a bona 
fide mistake was immaterial : 29 7. C. 680 ; 21 
I. C. 421 ; 39 Bow. 739 and A . I. R. 1925 Lah. 
441 % Dut. IP 315 C 2] 

Aclihru Ram for <7. N. Aggarwal for 
Appellants. 

Gobind Das Bhagat—iox Respondents. 
Hilton, J —On 7th May 1920, Ganda 
Mai and Sita Ram made a pro-note for 
Rs. 20,000 in favour of the plaintiff 
Bank. 

On 28th April 1925, after the death of 
Sita Ram, the plaintiff brought this suit 
on the pro-noto for Rs. 1,798-12-3 and 
impleaded as defendants Ganda Mai and 
the widow of Sita Ram, named Lakhmi 


[)evi. t . 

It was mentioned in the plaint that 
jakhrai Devi had been impleaded as the 
egal representative of Sita Ram. She 
lowever pleaded on 24th June 1925, that 

»he was not Sita Ram’s legal representa¬ 
tive and did not represent his estate as 
he had also left a son, Ramesh Chandar, 
then a minor. Upon this the jtonliB* 
jounsel agreed that the name of Lakhmi 
Devi should be struck out and that the 
name of Ramesh Chandar should be sub 
Btituted, and the Court made an order to 

that effect. 
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nally been instituted (2) the order was for the addition of 


The suit had origin.—, Ram „ s u 

within limitation but the name 
Chandar was added after fehe 0xp ‘/ 
the period of limitation prescribed for an 

action of this character. , 

The trial Judge held the claim to be 
within time as against Ramesh Chandar 
and decreed the suit against both him and 
Oanda Mai, limiting Ramesh Chandar s 
liability to that of a legal representative 
of Sita Ram. The District Judge how- 
■ever held the claim to be time-barred 
against Ramesh Chandar and dismissed 
the suit against him with costs. Ganda 
[Mai did not appeal. This is a second ap¬ 
peal by the plaintiff Bank and the only 
question is whether the suit against Ra¬ 
mesh Chandar is within time. 

Mr. Achhru Ram for the appellant 
Bank has referred in his argument to 
Nanak Chand Nakundilal v. E. I.Ry- 

(1) , Nistarini Dassija Sarat Chandra 

(2) , Virchand Vaji Karan Seth v. Kondu 

(3) and Subramanya Iyer v. Subba Naidu 

(4) and has contended, 6rst, that the ac¬ 
tion had been brought, not against any 
defendant personally, but against the 
estate of Sita Ram ; and secondly that 
there had been at most a mere misdes¬ 
cription of the defendant due to a bona 
■fide mistake on the part of the plaintiff. 

In my judgment neither contention can 
be accepted. The case of Nanak Chand 
Makundi Lai v. E. I. Ry. (i), was en¬ 
tirely different. It was a case of a rail¬ 
way company and of the person autho¬ 
rized to represent that company, and it 
provides no warrant at all for the propo¬ 
sition that a suit can bo brought against 
the estate of a deceased person as an in¬ 
dependent entity, irrespective of the per¬ 
son entitled to represent that estate. 

The second contention must also be re¬ 
jected. There was hero no misdescrip¬ 
tion of the defendant. The facts were 
that a wrong person was impleaded and 
not that the right person was impleaded 
by a wrong name or wrong description. 
The question whether the plaintiff made 
a bona tide mistake is immaterial. Even 
if his mistake was made honestly and not 
deliberately, that fact would not avail 
him for the purpose of saving limita¬ 
tion. 

In Nistarini Dassya v. Sarat Chandra 

(1) A.I.B. 11)25 Lak. 441=89 1.0. '279=6 Lab. 

252 

(2) 119151 29 1.0. 680. 

(8) 11915] 39 Bom. 729=81 1.0. 180. 

{4) [1913] 211.0. 421. 


plaintiffs and not for the substitution of 
defendant 1 for another. It was an order 
made under Cl. (l), 0. 1, R. 10 and not 
under Cl. (2) thereof. The question of a 
bona fide mistake arises only under Cl. 
(l). It was also held in that case that 
the change made by the addition of cer¬ 
tain persons as plaintiffs was one of form 
only and not of substance and that limi¬ 
tation was not therefore affected. That 
i 3 not a view which could be reasonably 
extended to the substitution of the defen¬ 
dant Ramesh Chandar for the defendant 
Lakhtm Devi in the present case. A de¬ 
cree against the estate in the hands of 
Lakhmi Devi would be different in sub¬ 
stance from a decree against the estate in 
the hands of Ramesh Chandar. 

In the case of the authority Subra- 
manya Iyer v. Subba Naidu (4J, it was 
held that S. 10, Lim. Act, applied to a 
trust of the character to which that liti¬ 
gation related. The question of limita¬ 
tion was thu9 decided upon a consider¬ 
ation quite inapplicable to the facts here. 
Finally in Virchand Vaji Karan Seth v. 
Kondu (3), the suit was to enforce a 
mortgage lien binding on the whole pro¬ 
perty in the hands of any heir of the 
mortgagor and it was held that the addi¬ 
tion of parties after expiry of the time 
did not involve the dismissal of the suit 
under S. 22, Lira. Act, on the ground 
that a decree for sale of the property 
would have been binding on the other 
heirs even if they had not been added as 
parties. In the present case however a 
decree passed without the addition of 
Ramesh Chandar to the list of defendants 
could in no manner have been binding 
upon Ramesh Chandar. 

Thus the authorities relied upon by the 
appellant do not help his argument. The 
provisions of S. 22, Lim. Act, are clearly 
applicable to the facte before us and the| 
suit was rightly held to be time-barred 
against Ramesh Chandar by the District 
Judge. I would dismiss the appeal with 
costs with the exception that, as a minor 
amendment, the meaning of the decree of 
the District Judge dated 8th March 1927, 
should bo made more certain by substi¬ 
tuting therein the phrase "be and the 
same is hereby varied" for the phrase "be 
and the same is hereby set aside.” 

Shadi Lai, C. J. —I concur. 
r.M./r.k. Appeal dismissed . 
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Addison and Agfia Haidar, JJ. 

Mt. Saidunnisa —Plaintiff—Appellant. 

v. 

lnam Haiti and another —Defendants 
—Respondents. 

First Appeal No. 1604 cf 1925, Decided 
on 17th December 1931, against decree of 
Senior Sub-Julge, Delhi, D/- 27th May 
1925. 

(a) Mahomedan Law—Gift — Delivery of 
possession to proper guardian of minor is 
necessary. 

Is’o change of possession is necessary in the caso 
of a gift by a grandfather to bis minor grandsou, 
if the father is dead, for the grandfather is then 
the proper person to take delivery on behalf of 
his grandson as his guardian. But if the father 
is alive and has not been deprived of his rights 
and powers as guardian, there must be a delivery 
of possession by the grandfather to tbe father 
as guardian of his min r sou ; otherwise the gift 
is not complete. The mere fact that the minors 
have always lived with their grandfather and 
have been brought up and maintained by him 
will not constitute him guardian of their pro¬ 
perty so as to dispense with delivery of posses¬ 
sion’: A. I. ft. 19^8 1\ C. 108, Foil ; 2 Set. 
Hep. 2*1, not Foil.; 2 3 W. ft. 20 b (F.C.), and 
2Cil. 184, Kef. [P 318 C 2] 

(b) Mahomedan Law —Gift—Mere fact that 
donee is described as adopted son will not in¬ 
validate gift otherwise valid. 

Where a gift by a Mahomedan grandfather 
to his daughter's son is otherwise valid, the mere 
fact that the donee has been described as the 
adopted sou of the donor would not render the 
gift invalid. The donor being a Mahomedan, 
knew that there could not be au adopted son. 
What was meant by the expression 'adopted 
son” was merely that the boy was being treated 
as a sou, and the gift was not made to him under 
the belief that he was in reality a properly ad¬ 
opted son. U* 819 C 2] 

Kislian Dayal and Bishcn Narain— for 
Appellant. 

Jagan Nath Aggarwal , Nawal Kishore , 
Shamair Chand and Bhagwat Dayal for 
Respondents. 

Judgment.—The plaintiff, Mt. Said¬ 
unnisa, brought the present suit for a 
declaration that she was entitled to cer¬ 
tain property and for possession of it by 
partition : she was the second wife of 
Chaudhri Sbamsuddin of Sabzi Mnndi, 
Delhi, who died on 27th April 11120. 
Defendant 1, lnam Ilahi, is a full cousin 
of Shamsuddin. He has supported the 
case of the plaintiff throughout the litiga¬ 
tion. Shamsuddin had another wife 
Mt. Anwarunnisa. She died in 1909. 
Mt. Anwarunnisa bore a daughter Moham- 
madunnisa to Shamsuddin. This daugh¬ 
ter married Mohammad Usman and died 
in 1900. She bore a son Nisar Ahmad, 


defendant 2. According to the record it 
must bo held that he was born in 1892 
and thus became a major about 1910. 
His father Mohammad Usman died a year 
or two before Shamsuddin. It is also 
established from the record that Nisar 
Ahmad was brought up by bis grandfather 
Shamsuddin and lived with him from 
the date of his birth till Shamsuddin 
died. Shamsuddin was attached to him 
and they were constantly together. In 
1905 Shamsuddin purported to gift the 
occupancy rights in two gardens named 
Burra Kuan and Mansur to Nasir Ahmad, 
as well as the full proprietary rights of 
Gobind Rai Garden. The first two gar¬ 
dens are situated in Wazirpur and the 
third in Malikpur Chhnnni. The plain¬ 
tiff alleged that she and lnam Ilahi were 
entitled to the property of her deceased 
husband Shamsuddin according to the 
prescribed shares and that Nisar Ahmad 
bad taken unlawful possession of the 
gardens and certain other property, move¬ 
able and immovable. Nisar Ahmad set up 
the two gifts of the three gardens already 
referred to and also pleaded that Sham¬ 
suddin made a will bequeathing in his 
favour three other properties on 24 th 
January 1920, i. e., about three months 
before his death. It was stated that this 
bequest was less than one-third of the 
estate of the deceased and was therefore 
valid. He claimed to bo in legal posses¬ 
sion of the gifted gardens and of the pro¬ 
perty bequeathed to him. 

There was no replication to the pleas,, 
but counsel on both sides made state¬ 
ments on 4th July 1921. Nisar Ahmads 
counsel said that the gifts had been.acted 


on by Shamsuddin and were thus com- 
>te, possession having been given. He 
•ther stated that the will was valid 
it did not contravene the one-third 
le of the Mahomedan law which he 
mitted parties followed. As against 
is counsel for the plaintiff said that the 
t was never acted upon in that Sham- 
Jdin never parted with possession or 
ntrol of the property alleged to be 
ted. A further plea was taken that 
0 gift was bad as it purported to he 
ule to an adopted son, and as no son 
uld be adopted under Mahomedan law 
must be held to be invalid. He> too. 
mitted that the ral lies followed Mab^ 
;dan law. As regards the will Jo said 
at it was invalid by reason o f ^ndue m- 
lence and be did not admit that the 
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did nob contravene the one-third rule of 
Mihomedan law, Ifc was for the legatee to 
prove that the will was according to 
Mahometan law. This was the only 
replication as regards the will and it is 
clear that it was not (hen pleaded that 
the will was a forgery. What was put 
forward was that it was invalid by rea¬ 
son of undue influence and by reason of 
the fact that there was a devise of more 
than one-third of the dcceasod’s estate. 

So far as the case has been argued be¬ 
fore us the following issues only are im¬ 
portant: 

1. Were the properties mentioned as Nos. 7 
and 8 in the list A put in by the plaintiff fi. e., 
the three g\rdens) gifted to Nisar Ahmad defen¬ 
dant 2 validly in accordance with Uw by Shara- 
suddin deceased ? If so when ? 

2. Was the gift acted upon ? If so, to what 
extent and how does it affect plaintiffs right to 
challenge it ? 

G. Does the gift fail as the donee was consi¬ 
dered as an adopted son by the donor, on tho 
tree interpretation of the gift ? 

9. Did Sharnsuddin deceased make a valid 
will on 24th January 1920, with a disposing 
mind and voluntarily. 

10. Was the will obtained b}* undue influence? 

It is not now contended that the will 

was obtained by undue influence, but an 
■attempt was made to argue before us 
that the will was a forged one"? 

The trial Judge held inter alia, that 
the gift was made and actel upon. His 
finding is nqt very clear as to whether 
Nisar Ahmad managed the gardens after 
he became a major. What he says in this 
connexion is as follows: 

“Hero however we find that possession was in 
fact dolivored and Nisar Ahmad himsolf mana¬ 
ged the gardens subsqueutly. That Sharnsuddin 
helped him in this, especially when ho was 
rather young, goos, iu the circumstances of the 
case, in his favour and not against him. In tho 
mutations we bavo a clear declaration of tho pos¬ 
session having been transferred to the donco and 
this binds tho heirs of the donor: vide Mahomed 
M unitas Ahmad v. Z ubaida Jan (1), especially 
at pp. 475-6. Tho same ruling also lays down 
that if possession were once taken and the dcod 
of gift took effect, no subsequent change of pos¬ 
session would invalidate it.” 

The trial Judge also said: 

41 Wo have it in 23 W. R. 208 that tho 

general principle of tho Mabomedan law that a 
gift is invalid whore thero is want of acceptance 
and seisin by the donee, is subject to tho excep¬ 
tion that where there is, on tho part of a fathor 
or other guardian, a bona fido iutontion to mako 
a gift, tho law will be satisfied without chango of 
possession, and will presumo tho subsequent 
holding of tho property to be on behalf of the 
minor.*' 

It is not therefore ver y clear whether 
"(1) [1889] 11 Ail. 160=16 I. A. 195 (P.C.). 
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the trial Judge merely held that a gift to 
a minor, living with his grandfather by 
the grandfather was a sufficient gift in 
law without change of possession. 

As regards the contention that the gift 
was made because of the adoption and 
must therefore fail as there could ho no 
adoption, the trial Judge came to the 
conclusion that Sharnsuddin meant to 
benefit Nisar Ahmad apart altogether 
from the question of his being his adopt¬ 
ed son. He therefore held that the gift 
was valid in every respect. 

As regards the will the trial Judge 

held that it was dulv executed and that 

• 

tho testator was of disposing mind and 
that it was not a devise of more than one- 
third share of the deceased’s estate. 

In til is way it was held that Nisar 
Aluiiad was by reason of the will entitled 
to a portion of property No. 1 and pro¬ 
perties Nos. 5 and 6 in tho list and that 
by reason of the gift in 1905 he was en¬ 
titled to the three gardens specilied iu 
items 7 and 8 of the list. As regards the 
rest of the property, it was held that the 
plaintiff was entitled to one-fourth and 
Inam Ilahi defendant 1 to three-fourths. 

It was held that no account was called 
for. Nor was a preliminary decree 
granted as the Subordinate Judge seems 
to have considered that the plaintiff and 
Inam Ilahi were not disputing inter se, 
but that the contest was in reality bet¬ 
ween them and Nisar Ahmad. He however 
added that, if necessary, partition could 
be effected in execution proceedings. He 
granted the plaintiff a decree for joint 
possession to the extent claimed in the 
plaint as regards the rest of the property. 

Against this decision the plaintiff has 
appealed and she has been supported in 
the appeal by Inam Ilahi who is cited as 
respondent along with Nisar Ahmad. Be¬ 
fore us the learned oounsel for the appel¬ 
lant put forward three contentions. The 
'first was that the gift had never been 
acted upon and was therefore invalid ac¬ 
cording to Mahomedan law, and that it 
should be bold invalid in that it was a 
gift to an adopted son as such. Second¬ 
ly it was contended that the will had not 
been proved and was in fact a forgery. 
Thirdly, it was contended before us that 
the jowellery found in the safe by the 
civil nazir should be divided equally bet¬ 
ween the plaintiff and Nisar Ahmad 
instead of giving it entirely to Nisar Ah¬ 
mad as the trial Judge did. 
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I shall discuss the question of the alle¬ 
ged gift first. The gift of Gobind Bai 
Garden in village Malikpur Chaoni was 
effected by mutation and it was entered 
in the mutation register by the patwari 
on 31st May 1905 at the instance of 
Shamsuddin who stated that he had 
made an oral gift of the garden in ques¬ 
tion to Nisar Ahmad whom he had adopt- 
ed and who was the real son of his 
daughter as he had no son of his own. 
He prayed therefore that his half-share 
in this garden might be entered in the 
name of his adopted son by virtue of the 
gift. EtVect was given to his desire and 
Nisar Ahmad, adopted son of Shamsuddin, 
was recorded as the new owner. Simi¬ 
larly on the same day the patwari enter¬ 
ed up a mutation regarding the occupancy 
rights held by Shamsuddin in the two 
other gardens in village Wazirpur. At 
that time Nisar Ahmad was a minor liv¬ 
ing with his grandfather Shamsuddin, 
but his father Mohammad Usman was 
alive. Nisar Ahmad's mother was then 
deal but his grandmother was still 
alive. She did not die till 1909. Now 
there is a mass of evidence on this record 
showing that the actual possession was 
never transferred up to the date of 
Shanisuddin's death. There is no doubt 
that he wished to benefit his grandson Ni¬ 
sar Ahmad, but at the same time he had 
not divested himself of the management 
of the property even after Nisar Ahmad 
became a major in 1910. It is true that 
many of the receipts for land revenue are 
in the name of Nisar Ahmad, but this 
was necessary as he was the recorded 
owner. Such receipts are usually writ¬ 
ten in advance and handed over when the 
money is paid. (His Lordship then dis¬ 
cussed the evidence and concluded.) 
This and the other facts mentioned 
above prove conclusively that Sham¬ 
suddin nover parted with possession of 
the gardens in question, though 1 think 
it is a legitimate conclusion that ho 
meant those gardens ultimately to go to 
Nisar Ahmad who lived with him and 

helpod him till his death. 

It was however contended that as 
Nisar Ahmad was a minor living with his 
maternal grandfather and treated as a son 
bv him, no transfer of possession was ne¬ 
cessary as at the time of the gift he was a 
a minor. It was further contended that, 
the gift having become complete in this 
way, the fact that Shamsuddin still re¬ 


tained the management after the majority 
of Nisar Ahmad would not divest Nisar 
Ahmad of the estate he had already acqui¬ 
red in the gardens. 

With this second proposition, I am 
in agreement, but as regards the first 
proposition I think it must be held 
that the gift was invalid as posses¬ 
sion could be transferred to Moham¬ 
mad Usman, the father of Nisar Ah¬ 
mad, who had not been deprived in any 
way of his rights of guardianship over 
his son. This is clearly put in Mulla’s 
Mahomedan Law, 9th Edn., in para. 129 
at p. 118. No change of possession isj 
necessary in the case of a gift by a father! 
to his minor son, for the father himselfi 
is the person to receive possession as the 
guardian of his son. Similarly no change 
of possession is necessary in the case of a 
gift by a grandfather to his minor 
grandsoD if the father is dead, for 
the grandfather is then the proper 
person to take delivery on behalf of his 
grandson as his guardian. But if the 
father is alive and has not been deprived 
of his rights and powers as guardian, 
there must be a delivery of possession by 
the grandfather to the father as guardian 
of his minor son, otherwise the gift is 
not complete. The mere fact that the 
minors have always lived with their 
grandfather and have been brought up 
and maintained by him will not consti¬ 
tute him guardian of their property so as 
to dispense with delivery of possession: 
Musa Miya v. Radar Bakhsh (2). 

This latest pronouncement of the Privy 
Council on this question is so clear that 
it will not be necessary to refer to many 
other authorities: Musa Miya v. Kadar 
Bakhsh ( 2) is in fact on all fours with 
the present case except that in that case 
the father also lived with his wife s 
father as well as the daughter and the 
grandson to whom the gift was made In 
Mt Ameeroonnissa Khatoon v. Mt. Abe- 
dnonnissa Khatoon (3), the Privy Council 
laid down the general principle of Maho¬ 
medan law to be that a gift is invalid 
whers there is want of acceptance and 
seisin by the donee, subject to thei ex¬ 
ception that where there is, on the 
of a father or other guardian, a bona fi J® 
intention to make a gift. tbe_l»w_will_b© 

1928 R 0. 103 = 109 I. C. 31=55 

1 a - m= “ trass &=» Be„g. 


(3) [18751 23 W. R. 2W--* £ * 
L. R. 67=3 Sar. 423 (P.C.). 
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satisfied without change of possession 
and will presume the subsequent holding 
of the property to be on behalf of the 
minor. 

It is true that a different view of the 
law is taken by Syed Ameer Ali in 4th 
Edn., Vol. 1 of his Mahometan Law at 
pp. 123 to 133. He is of opinion that the 
case of Danoo Bibi v. Fakhrooddin 
Ila*san (4), was correctly decided by the 
Sudder Court to the effect that a deed of 
gift by a female to a minor, whom she 
had recoivol into her family as an adopt¬ 
ed son. of property of which possession 
was not delivered at the time of the gift 
or during the life time of the donor, she 
having retained possession of it on hehalf 
of the minor, was valid anl complete in 
law notwithstanding that the father of 
the minor was alive. At p. 132 he also 
expressed the opinion that if the father 
was alive, but the child was being brought 
up by the uncle, grandfather or mother, 
their possession would be sufficient. This 
rule however has not been adopted by 
their Lordships of the Privy Council who 
have taken the view that it is incumbent 
on those who set up transactions of this 
nature which defeat the policy of Maho- 
medan law to show very clearly that the 
forms of the Mahomedau law have been 
strictly complied with: see Khajooroo - 
nissa v. Rowshan Jehan (5). Their Lord- 
ships again in the last case on this sub¬ 
ject decided by them, namely, Musa Miya 
v. Radar Bikhsh (2) referred to above, 
have held that it most be proved that 
the forms of the Mahomedan law have 
been strictly complied with, i. e., that 
where a father is alive a gilt by the 
grandfather to the minor son of his 
daughter is invalid if possession is not 
transferred to the minor’s father as de 
jure guardian. Following this authority 
I hold chat there wa9 no valid gift, 
though undoubtedly there was an inten¬ 
tion ultimately to benefit Nisar Ahmad. 
The Mahomedan law in this respect is 
more in favour of a fondling as the pos¬ 
sesion of the one who brings it up would 
be sufficient. Further in the present 
case if the father had not been alive the 
possession of the grandfather would have 
been sufficient as he would then Lave been 
the de juro guardian. I would therefore 
set aside the decision of the trial Judge as 

(4) 2 Bel. Rep 231. 

(5) 11*761 2 Cal. 184=3 I. A. 291=26 W. R. 36 * 

=3Sar. 629 (P. 0.). 


regards the gift of the three gardens in 
question. Had the gift been otherwise 
valid I would not have held it invalid 
merely because in the mutation proceed¬ 
ings Nasir Ahmad was described as the 
adopted son of Shamsuddin. The parties 
follow Mahomedan law and knew that 
there could not be an adopted son. What 
was meant by the expression “adopted 
son" was merely that the boy was being 
treated as a son and the gift was not 
made to him under the belief that he 
was in reality a properly adopted son. 
(His Lordship then discussed the evi¬ 
dence relating to the execution of the will 
and concluded as follows:) For the rea¬ 
sons given I have no hesitation in holding 
the will to be proved. As it is admit¬ 
tedly a disposition of less than one-third 
of the estate it is, of course, valid. 

The only other question raised by coun¬ 
sel for the appellant before us was as re¬ 
gards the jewellery found in the safe. The- 
contention here was that the plaintiff 
must also have some jewellery and that it 
could not all belong to Nisar Ahmad. 
The plaintiff as pointed out by tho trial 
Judge, could easily have removed her 
jewelery to her father’s house, but Nisar 
Ahmad had no other place to keep his 
jewellery except in tho safe at Shamsud- 
din's house where he always resided. 
There is good evidence that he was pre¬ 
sented with a large number of ornaments 
by Sham9ud Din on fcbe occasion of hia 
marriage. I have no doubt that the 
plaintiff was also presented with some 
ornaments when she was married in 1911, 
but I can see no cogent reason for dis¬ 
agreeing with the findiug of the trial 
Judge that these particular ornaments 
are those of Nisar Ahmad. 

For the reasons given I would accept 
the appeal to the following extent ouly: 
(1) As regards the two gardens in village 
Wazirpur held as occupancy tenant by 
Shamsuddin, the plaintiff is entitled to 
a deoreo for possession of them as occu¬ 
pancy tenant, she being tho heir to her 
deceased husband in this respect under 
the provisions of S. 59, Punjab Tenancy 
Act. Inam Ilahi i9 not entitled to suc¬ 
ceed, at least at present, to this property 
which is marked No 7 in the list. (2) As 
regards the Gobind Rai garden in Jdalik- 
pur Chhaoni (property No. 8), the plain¬ 
tiff and Inara Ilahi are entitled to suc¬ 
ceed Shamsuddin according to their res- 
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pective shares, which are not in dispute, 
and plaintiff will ho given a decree for 
joint possession along with Inam Ilahi 
•of this property. As remarked hy the 
trial Judge a preliminary decree for 
partition did not seem to him necessary 
as the plaintiff and Inam Ilahi would 
probably arrange matters between them¬ 
selves though he added that if necessary 
partition could be etYected in execution 
proceedings. This part of the decision 
must stand as there is no appeal against 
it. 

As parties have been equally successful 
I would leave them to bear their own 
costs throughout. 

Agha Haidar, J.—I Agree. 

K.N./U.K. Appeal partly allowed. 
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Broadway, J. 

Shakar Khan —Insolvent—Appellant. 

v. 

Sarmukh Singh and others— Creditors 
—Respondents. 

Mi 9 c. Second Appeal No. 159 of 1931, 
Decided on 12th January 1932, against 
order of Dist. Judge, Jhelum, D/- 12th 
November 1930. 

Provincial Insolvency Act (1920), Ss 59 
and 68—Sale by Official Receiver at hit 
office cannot be cancelled merely because 
it was not held on spot—Rules of Civil P. C. 
do not apply—Official Receiver can deal with 
property vested in him but his acts are sub¬ 
ject to control of Court—Insolvent should 

move Court under S. 68 within 21 days of 

act complained of. , 

The rules laid down in the Civil P. C., regulat- 
inc sales under that Code are not applicable to 
sales by Official Receivers in insolvency proceed¬ 
ings. Therefore a salo by an Official Receiver 
cannot be cancelled simply bccauso it was held 
at his office instead of on the spot. The Official 
Receiver has full power to deal with the property 
that is vested in him in his official capacity but 
his acts are subject to the control of the Insol¬ 
vency Court for the receiver is an officor of the 
Court. S. 68 empowers the insolvent, when 
aggrieved by any act of the receiver, to roovo 
the Court, and on boing so moved, the Court will 
examine tho proceedings and decide whether the 
act of the Official Receiver should be upheld or 
not. The insolvent however must take action 
wilhin tho period prescribed by the proviso to 
S. 68 which lays down that no application under 
this section should bo entertained after tho ox- 
piration of 21 days from the date of ‘he act or 
decision complained of. 32 J 

Ghulam Mohy-ud-Din— for Appellant. 

B. A. Cooper —for Respondents. 

Judgment— One Shakar Khan was 
adjudicated an insolvent in September 
1928. His property therefore vested in 
the Official Receiver who took possession 
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of it and apparently, on 3rd April 1929. 
sold certain land and a house at his office 
in Jhelum, the purchaser being one Feroz 
Khan. On 30th August 1929 tho insol¬ 
vent Shakar Khan filed an application in 
the Court of the Insolvency Judge objec¬ 
ting to the sale on the ground that it had 
been held at the office of the Official Re¬ 
ceiver instead of on the spot. Presum¬ 
ably this application was made under 
S. G8, Insolvency Act. The Insolvency 
Court being under the impression that 
O. 21, Civil P. C., applied to sales by 
Official Receivers cancelled the sale hold¬ 
ing that it was “irregular” to sell the 
land at the Official Receiver’s office in¬ 
stead of on the spot. 

Against this order one of the creditors 
preferred an appeal to the District Judge. 
The appeal was heard ex parte and the 
learned District Judge on 1st April 1930, 
accepted the said appeal holding that tho 
insolvency Court had wrongly held that 
the sale had been held in an irregular 
manner. Shakar Khan then filed an ap¬ 
plication to have that ex parte order set 
aside. It is not quite clear what locus 
standi he had in this matter but the order 
was set aside and the matter was reheard. 
But the original order of the learned 
District Judge was maintained, the salo 
being held valid. This was on 18th 
November 1930. 

Against this order Shakar Khan has 
preferred this second appeal to this Court 
under S. 75, Insolvency Act. It has boon 
urged that ho has no locus standi and 
further that in any case no question of 
law oxists which can be considered in 
second appeal. There can be no doubt 
that the insolvency Court was under the 
mistaken impression that the rules laid 
down in the Civil Procedure Code regula¬ 
ting sales under that Code were applica¬ 
ble to sales by Official Receivers in insol¬ 
vency proceedings and it was for that 
reason, and that reason alone, that the 
sale was cancelled by that Court. The 
learned District Judge was therefore cor¬ 
rect in holding that no irregularity had 
been committed and his order is therefore 
not open to attack in second appoal. Mr. 
Ghulam Mohy-ud-Din however has urged 
that the acts of tho Official Receiver are 
under the general control of the iusol- 
vency Court and he referred to S. oJ, 
Insolvency Act. S. 59 by itself does not 
•afford Mr. Ghulam Mohy-ud-Din any 
assistance. It is clear that the Official 
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Receiver has full power to deal with the 
property that is vested in him in his 
official capacity. It is however perfectly 
true that his acts arc subject to the con¬ 
trol of the insolvency Court for the re¬ 
ceiver is an officer of the Court. S. 68 
empowers the insolvent, when aggrieved 
by any act of the receiver, to move the 
Court, and on being so moved, the Court 
will examine the proceedings and decide 
whether the act of the Official Receiver 
should bo upheld or not. The insolvent 
however must take action within the 
period prescribed by the proviso to S. 68 
which lays down that no application 
under this section should be ontortaiued 
after the expiration of 21 days from the 
date of the act or decision complained of. 
As I have already said, the sale appears 
to have been 0 fleeted on 3rd April 1929. 
Shakar Ivhan did not move the insol¬ 
vency Court till 30th August 1930, or 
long after the period provided by the 
proviso to S. 68, Insolvency Act. The 
insolvency Court therefore should not 
have entertained the application. 

After a consideration of all the circum¬ 
stances of this case I am unable to say 
that the learned District Judge’s order 
refusing to cancel the sale is wrong and 
I therefore dismiss this appeal. No order 
as to costs. 

B.V./k.k. Appeal dismissed. 
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Addison, J. 

Dina Nath and anothet —Petitioners. 

v. 

Labh u Ravi and others— Opposite Party. 

Civil Revn. Petn. No. 381 of 1931, 
Decided on 2nd January 1932, against 
order of Dist. Judge, Jullundur, D/- 
26th February 1931. 

Provincial Insolvency Act (1920), S. 54— 
In.olvent . preference to one crediter in 
transfer of hi* property—Intention of debtor 
is dominant factor in deciding whether tran¬ 
saction is void—Onus of proving such inten- 
tion on whom placed explained. 

Section 64 docs not avoid a transfer merolv 
because its effect is to give ono oreditor prefer¬ 
ence over other creditors but makes the inten¬ 
tion of the debtor a dominant factor in deciding 
the fato of the transaction. In tho first inst¬ 
ance it is for the other creditors to establish that 
tho principal object of the transaction was iu- 
tendod to be a fraudulent preference. In applica- 
tions under S. 54 the onus is in the first instance 
on the Official Receiver to prove that tho domi¬ 
nant or the substantial or effective, thouoh not 
uocessarlly the solo, motive which the insolvent 
had in view was to prefer a particular creditor. 
But the onus is shifted on to the creditor or 
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transferee to prove tho contrary where the in¬ 
solvent has mado the payment or transfer of 
property, as the case may be, in discharge of an 
old debt, and on the eve of bankruptcy. And 
where the reason of such payment of transfer 
remains unexplained it is for the Court to hold 
that a prima facie case of fraudulent preference 
lias been established to act on it: A. J. R. 1020 
Lnh. 231; A. /. Ii. 1921 Uan j. 008 and LOT I. C. 
210, Ucl. on. (P 321 C 2, r 322 C 1) 

Fakir Chand —for Petitioners. 

Nawal Kishore —for Opposite Party. 

Judgment.— Gurditta Ram applied to 
the Insolvency Court on 18th January 
1930, to be adjudicated an insolvent and 
he was so adjudicated later on. A little 
over a month before his application he 
executed a mortgage deed in favour of 
the firm Nauhria Mai Dina Nath for an 
old debt of Rs. 1,288-0-0. The actual 
date of execution was 2nd December 
1929, and the deed was registered on 4th 
December 1929. Another creditor Labhu 
Ram instituted a suit against Gurditta 
Ram on 2nd December 1929 for money 
owed to Jiim. This creditor got an in¬ 
junction issued to tho effect that Gur¬ 
ditta Ram should not alienate his pro¬ 
perty, but this was not served till 18th 
December 1929. The mortgagee firm 
preferred a claim before the Official 
Receiver to be a secured creditor to the 
extent of the mortgage debt and this 
petition was accepted by this officer. The 
Insolvency Court however under S. 54, 
Insolvency Act, set aside the mortgage in 
question, and this order was maintained 
by the District Judge in appeal. Against 
this order this petition has been pre¬ 
sented on tho revision side. 

It is dear that a second appeal does 
not lie and that a revisiou only lies under 
Prov. 1, S. 75, Insolvency Act, that 
is, I am entitled to see that the order 
made on appeal is according to laws: see 
in this connexion Panda Rany v. Nand 
Lai, A. I. R. 1930 Nay. 272. 

It was argued before me that tho onus 
was wrongly laid upon the mortgagee to 
establish that pressure had been brought 
by him to bear on tho mortgagor to 
compel him to transfer his immovable 
property. The law seems to be that 
S. 54 does not avoid a transfer merely 
because its effect is to give one oreditor 
preference over other creditors but makes! 
tho intention of the debtor a dominant i 
faotor in deciding the fate of the transao ! 
tion,: see Moti Mal-Ram Sarup v. 
Daulat Ram, A.I.R. 1926 Lali. 231, 
In the first instance it is (or tho other 
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.creditors to establish that the principal 
object of the transaction was intended 
to he a fraudulent preference : M. A. 
Raeburn & Co. v. Zallikofer k Co. (l). 
Another authority in point is that of 
Division Bench of the Sind Judicial Com¬ 
missioner’s Court reported in Nelial 
Das v. Official Receiver (2). It was 
said there that in applications under 
3. 54, Provincial Insolvency Act, the 
onus is, in the first instance, on the 
Ollicial Receiver to prove that the domi¬ 
nant or the substantial or effective, 
though not necessarily the sole, motive 
which the insolvent had in view was to 
prefer a particular creditor. But the 
onus is shifted on to the creditor or 
transferee to prove the contrary where 
jthe insolvent has made the payment or 
-transfer of property, as the case may bo, 
'in discharge of an old debt, and on the 
eve of bankruptcy. And where the reason 
of such payment or transfer remains un- 
explained it is competent for ^e <3ourt 

to hold that a prima facie case f , f ^ 
lent preference has been established and 

t0 This°case is on all fours with the deci- 
• W referred to. The mortgage 
S, ° n effected on the eve of bankruptcy. 

of an old debt No notice 
lfc ‘ cont to the debtor. No suit was 
threatened to be lodged. The document 

self recited that the transfer was made 
by he mortgagor of his own free w 11. 
Tha being the case, the burden .hi ted 
nrnl it was for the mortgagee to establish 
that be brought pressure to bear upon 
his debtor. The witnesses produced by 
him were disbelieved by both the Courts 
below. It follows that there is no room 
for revision and that the case was pro¬ 
perly decided. I accordingly dismiss this 
petition with costs. 

n v / 1 ! k. Revision dismisssd. _ 

"njXLR. l'J2-TRang 308=83 T. C. 440=2 
Bang. 103. 

(2) [1028] 107 I. C. 210. 
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Habbison, J. 

Ghasi —Defendant Appellant. 

Hama and MOlfer-Ptaintiff and De. 
fendant-Beapondents 

„ l against'decree 

Sludge, Kama., D'/- 2nd 

July 1930. 


ANGA (Harrison, J.) \932 

(a) Civil P. C. (1908), O. 6, R. 17-Major 
suing as minor—Amendment should be al¬ 
lowed only if mistake is bona fide. 

When a person is in fact a major but where a 
suit has been instituted on his behalf as a minor, 
the amendment of the plaint can be allowed only 
when it is a bona fide mistake : A. I. R. 1027 
Cal. 477 ; .4. I. It . 1926 Lah. 62 ; 21 Cal . 8GG ; 

A . I. R. 1024 Lah . 157; 20.4//. 00 and 40 Mad. 
743, Ref. (P 323 Cl, 2] 

(b) Civil P. C. (1908), S. 100-Bona fide 
conduct is question of fact. 

A finding that a conduct is bona fide is usually 
a finding of fact being an inference of fact from 
facts. But where such a finding has not been 
based on any evidence or on facts, it can bo 
challenged in second appeal. [P 323 C 2] 

(c) Civil P. C. (1908), O. 6, R. 17-Major 
suing as minor—Failure to sign plaint after 
mistake known is immaterial—Practice. 

Where a person in fact being a major has 
filed a suit as a minor and where the plaint has 
been allowed to be amended the failure of the 
person to sign the plaint as a major after the 
mistake has been discovered is immaterial. 

IP 323 C 1] 

(d) Evidence—Evidence produced worthless 

—It is equal to no evidence. 

Where the evidence produced by a party is 
worthless and can establish nothing it is pre¬ 
cisely like a case where no evidence is produced 
on behalf of that party. U> 324 C 1) 

(e) Evidence Act (1872), S. 101-Scope. 

Where there is little to choose between evi¬ 
dence of either side, that side must lose on which 
burden of proof has been laid. U 324 G 1J 

Din Dayal Klianna—ior Appellant. 
Shamair Chand, Mehr Chand Sud and 
Qabul Chand— for Respondents. 

Judgment.— The only point agitated 
in this second appeal is what should be 
the consequences on the facts found. The 
plaintiff, a man of over 23 at the time 
the plaint was presented, sued as a minor 
with his mother as his next friend. On 
22nd May 1929 the plaint was presented 
in this form. On 17th August the plain¬ 
tiff, who had been shown as minor in the 
plaint, put in a petition that he wished 
to continue the suit as a major. An order 
was passed that he was to come with his 
next friend at the next hearing ; and on 
11th November he again presented a 
similar application. On 11th November 
he finally applied to be treated as a minor 
and to be allowed to continue the suit as 
such and to be represented by his next 
friend. The question of his age was put 
in issue and the trial Court decided that 
he was over 23 years at the time the suit 

** ft-i P - 

m^he‘plaint according pe— 
for amendment was given and a decree 
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GHASI v. Manga (Harrison, J.) 


for pre-emption of the house on payment 
of Rs. 50 was passed. 

On appeal the learned District Judge 
wrote a lengthy judgment in which he 
found as follows : 

“The plaintiff was born on 24th February 
1000 and was more than 23 years old at the time 
of the suit. Two facts are against this finding. 
In the sale deed itself plaintiff is mentioned as a 
minor. The second fact is that both plaintiff 
and his brother who died in 1010 and was born 
in 1000 were named Manga. Two living brothers 
never have the same name and it is therefore 
very probable that plaintiff was never horn on 
24th February 1000. Plaintiff also docs not 
look 24. This means that though the evidence 
shows that plaintiff was born in 100G lie was 
really not as old as 2-1 . M 

This is not very satisfactory, but the 
finding remains and the entries relating 
to the three sons of the father of the 
plaintiff make the matter perfectly clear, 
when read with P. 2, the entry of death. 
He must have been at least 23 years of 
age at the time the suit was instituted. 
There were three sons. The youngest was 
born in 1909 and ho is shown as having 
died at the age of one year in 1910. The 
plaintiff must be the eldest or the second 
son. Whatever the reason of the identity 
of the two names may be, whether faulty 
copying or bad writing or something else, 
the fact remains that the plaintiff cannot 
have been less than 23 at the time 
the suit was instituted. The judgment 
continues : 

“These two circumstances make the bringing 
of a suit in his name through a next friend a 
bona fide mistake." 

The rulings are then quoted and the 
Court holds, being under the impression 
that it was a bona fide mistake, that the 
amendment was rightly allowed and the 
decree rightly given. 

Counsel contends that the only Lahore 
ruling on the point, Amritsaria v. Qamun 
4. I. B . 1926 Lah. 82, does not deal with 
the question of the amendment except 
obiter, but treating the fact of the amend¬ 
ment as past history, which cannot be 
gone into, holds that the failure of the 
plaintiff to sign the plaint as a major after 
the mistake was discovered is immaterial. 
This is so. The only other Lahore case 
iB Mt. Dwga Devi v. Our Narain A.I.R. 
19-4 Lah. 157, the converse case for the 
minority was established on the challenge 
of the defendant and proved by evidence, 
and it was held that where the plaintiff 
had no knowledge of his minority, and 
had' no intention of deceiving the Court, 
an opportunity should be given to him to 


amend the plaint. It is argued with con¬ 
siderable force that the same principle 
applies where a major sues as a minor. 
He is presumably well aware of the fact 
of bis majority and it is only where he is 
ignorant that he has attained majority 
that lie can claim that he should be 
allowed to amend his plaint. In Shan- 
mitga Chetty v. C.K. Narayana Ayyar { 1) 
and Narain Chandra v. Dulal Chandra 
A. I. R. 1927 Cal. 477, it is clearly stated 
that the mistake was bona fide. Taqui 
Jan v. Obaidulla (2) goes further and 
would allow amendment whether the 
mistake was intentional or not. As op¬ 
posed to these we have Sheorania v. 
Bharat Singh (3) which takes the extreme 
view in the opposite direction, and Ruhul 
Amin v. Shankar Lai (4), a case very 
closely resembling the present where the 
minor was 24 years of ago at the time the 
suit was instituted. Counsel contends 
that the finding that it is a bona fide mis¬ 
take is a finding of fact and cannot be 
challenged in second appeal. If this bo 
conceded it is only a finding of fact so far 
as the conduct of the mother is concerned 
and although at the time the suit was 
instituted the major, being shown as a 
minor, technically took no part in the 
matter, his subsequent conduct brings 
him, I think, into the picture and makes 
it necessary for him to show that ho was 
acting bona fide throughout. This he has 
wholly failed to do. It is not shown or 
stated that he did not know of the pre¬ 
sentation of the plaint, and his subse¬ 
quent conduct in presenting two petitions 
to be allowed to be treated as major and 
finally asking to be allowed to remain a 
minor, shows anything but good faith on 
his part. 

If the definition of “bona fide” be taken 
from the Limitation Act and it bo held, 
as I understand the District Judge to 
have thought possible, that the mistake 
arose from a slavish following of the 
recital iu the sale deed, possibly again by 
the lawyer engaged, it cannot bo said that 
anybody exercised duo care and atten- 
tion While I am of opinion that a find-1 
mg that the conduct is bona fide is usually 
a finding of fact, being an inference of fact 
ftom facts, hero there are no faots from 


,2 11894] 21 Cal. 8GG. 

8 11897] 20 All. 90=U897) A. W. N. 203. 

AlMOl' 1924 AU ' 61=77 L °- 30=45 
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which to make the inference. There is 
no evidence whatsoever as to how the 
next friend of the minor or the lawyer 
came to make the mistake. 

While therefore I think the Allahabad 
rule is too strict, it appears to me that 
the rule laid down in Taqui Jan v. Obaid 
vlla (2) is too lenient and what is to be 
seen is whether at the time the wrong 
recital was entered in the plaint those 
responsible for it were acting bona fide or 
not. that is to say, whether they them¬ 
selves were mistaken and though it would 
be possible to go a long way in presumiug 
the fact under certain circumstances, no 
such circumstances here exist. 

I hold therefore that there was no mis¬ 
take whatever and that at best there was 
gross carelessness, and at worst the parties 
concerned deliberately misled the Court. 
It is possible to theorize as to why plain¬ 
tiff was shown as minor, but I do not 
think there is any advantage in doing so. 

I am of opinion that the appeal must bo 
accepted and the suit dismissed with 
costs throughout. 

I think that I should not conclude 
without giving two further quotations 
from the judgment of the District Judge : 

“To be sure their evidence is worthless as thev 
are not shown to have bought or purchased 
houses nDd do not give the data on which they 
based their opinion of the market price, but at 
the same time defendant gave no rebuttal and 
there is no evidence before me that this sum 
does not represent the true market price of the 
house.” 

This is an entirely wrong way ol look¬ 
ing at the matter. If the evidence is 
worthless, as the District Judge held, it 
can establish nothing and the position is 
precisely the same as if no witnesses had 

been produced. Again : 

“There is little to choose between the evidence 
of either side and the volume of evidence is 
greater on defendant’s side.' 

If there is little to choose between the 
evidence of either side, that side must 
lose on which the burden of proof has 
been laid. 

B.V./R.K. Appeal allowed. 
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Abdul Qadir, J. 

Kvndan Lal —Plain till Appellant. 

v. 

Sohan Lal— Defendant—Respondent. 

Second Appeal No. 824 of 1931, Deci¬ 
ded on 12th January 1932, against decree 
of Dist. Judge, Gujranwala, D - 7th teb- 
ruary 1931. 


n C ™' d C ,I908) ’ Ss 47 a "dl45and 
^ Attachment before judgment 

Goods in custody of supurdar but net re¬ 
moved from defendant s house—Suit by de¬ 
fendant for rent of premises and injunction 
against supurdar is barred by S. 47. 

The goods of the defendant were attached b 3 - 
fore judgment and handed over to a supurdar. 
The supurdar did uot remove them from the 
defendant’s premises. The defendant sued the 
supurdar for recovery of a certain sum by way 
of rent of his premises and damages and for per¬ 
manent injunction restraining the supurdar from 
further use of the premises. 

Held: that the suit was barred by the pro¬ 
visions of S. 47 because the costs, if any incurred 
in storing the property attached, was a legitimate 
charge on such property or its sale proceeds 
when it was delivered eventually to either of the 
litigants, who succeeded in the suit, and that 
was clearly a question between the parties. 

Held further : that with regard to the custody 
of the property attached a supurdar could not ha 
said to incur any expenses personally. The ex¬ 
penses incurred by him must come cither out of 
the pocket of the decree-holder or of the judg¬ 
ment debtor: .1. I . ft. 192S Lcih. LSI ,'Bef. 

(P 325 C 2] 

Mehr Chand —for Appellant. 

Dishan Narain —for Respondent. 


Judgment. —In a suit for a large sum 
money which was owed by Kundan 
il, proprietor of the American Trading 
Gujranwala, to the Peoples Bank of 
orthern India, the latter got the pro- 
rtv of Kundan Lal, approximately 
orth about- Rs. 13.000 attached before 
dgment. It consisted of machinery and 
ols including three plaining machines, 
learing and punching machine, stamp- 
g press and electric motor, etc. Mr. 
>han Lal, the Manager of the Gujran- 
ala Branch of the Peoples Bank of 
orthern India, was made a supurdar of 
iis property when it was attached. Ho 
d not however remove the things from 
iO premises of the American Trading 
d. and the property remained there for 
ore than two months. I understand 
lat the suit in which the attachment 
>fore judgment was obtain© 1 is stu 
mding. In the meanwhile Kundan La 
rought a suit against Sohan Lal tor - 
»very of Rs. 300 by way of rent of hi. 
remises and damages and also pra\e o 
permanent injunction against him no 
> use his promises any longer for storino 
,e goods attached. The plaintiff states 
lat he had asked the supurdar to re- 
ove the attached property from his 
remises and had told him that if he did 
>t do so, rent at the rate of Rs. a per 
iy would be charged. He also ga\e 
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him a notice on 1st October 1929, stating 
that rent at the rate of Rs. 10 per day 
would be charged if the goods were not 
removed within three days. The defen¬ 
dant raised many objections to this suit 
relating inter alia, to its valuation for 
purposes of court-fees, the locus standi 
of the plaintiff to bring the suit and the 
nonjoinder of the Peoples Bank of Nor¬ 
thern Indians a party. The trial Court 
dismissed the plaintiff’s suit after giving 
findings in favour of the defendant on all 
the issues raised by him, except one, 
which concerned the possession of the 
premises in dispute by the plaintiff. On 
appeal the decision of the Court of first 
instance was maintained by the learned 
District Judge. He hold that the valua¬ 
tion for court-fees was correct, but he 
agreed with the Court below that the 
plaintiff had no locus standi to bring a 
separate suit against Sohan Lal and that 
his proper remedy was by an application 
to the attaching Court on the analogy of 
S. 17, Civil P. C. He also held that the 
Peoples Bank of Northern India was a 
necessary party. 

The plaintiff has preferred a second ap¬ 
peal to this Court and Diwan Me hr 
Chand, on his behalf, challenges the cor¬ 
rectness of the finding as to the locus 
standi of the plaintiff, on the ground that 
S. 47, Civil P. C., has no application to 
this case. Mr. Bishen Narain for the 
respondent lays stress on the fact that 
a supurdar is a surety, and the question 
of his liability or otherwise for any rent 
of the premises on which the property 
attached was left, is a question which 
can be gone into in execution proceedings 
under S. 47, Civil P. C., and can be de¬ 
cided only by the Court that passed the 
orders attaching the property and that 
a suit against the supurdar is not com¬ 
petent. Counsel refers to a Division 
Bench decision of this Court in Doda 
Shah v. Bishen Das, A. 1. It. 1928, Lah. 
181, where it was laid down that a 
supurdar being a person to whom goods 
attached in execution of a decree are 
entrusted is a surety and his liability 
can be enforced in execution procee¬ 
dings in virtue of S. 145 read with 
S. 47, Civil P. C. He also refers to 
O. 38, R. 7, Civil P. C., according to 
which attachment before judgment is to 
be made in the manner provided for the 
attachment of property in execution of 
the decree. He contends that the pro¬ 


visions relating to the execution of de¬ 
crees are applicable to an attachment be¬ 
fore judgment. Diwan Mohr Chand re¬ 
plies that even if the supurdar is consi¬ 
dered to be a surety in the light of the 
authority referred to above, he may be 
a surety for the purposes of keeping the 
property in safe custody and producing 
it when required by the Court, but the 
question of payment of rent for the pre¬ 
mises occupied by the goods which come 
under his control is a distinct and sepa¬ 
rate matter between him and the defen¬ 
dant in the original suit and cannot be 
regarded as a question arising between the 
parties to the suit according to the terms 
of S. 47, Civil P. C. It is contended on 
behalf of the respondent that the cost, 
if any, incurred in storing tha property 
attached, would be a legitimate charge on 
the said property or the proceeds of its 
sale, when it is delivered eventually to 
either of the litigants, who succeeds in 
the suit and that this is therefore clearly 
a question between the parties I think 
there is force in the contention of the 
respondent. With regard to tho custody 
of tho property, a supurdar cannot incur 
any expenses personally. The expenses 
incurred by him must come either out of 
the pocket of the decree-holder or the 
judgment-debtor. Without pronouncing 
in any way on tho merits of the claim 
of the present plaintiff Kutidan Lal, I 
must say he seems to have rushed pre¬ 
maturely into Court. If ho loses the 
main ease, any costs of the custody of the 
property in question incurred by the 
supurdar will have to be borne by him¬ 
self. If he wins, he could claim a de¬ 
duction of the rent due for tho use of 
his premises against the decree-holder 
when the latter takes possession of the 
property or its proceeds in satisfaction of 
his decree. I am of opinion that the 
Courts below have rightly held that in 
view of the provisions of S. 47, Civil 
P. C., the present suit of the plaintiff 
against the supurdar is not competent. 

The opinion expressed by me on the 
above question justifies the dismissal of 
the appeal, and it is not neocssary to go 
into any other question raised between 
the parties in this case. I dismiss this 
appeal, but under the oirourastances of 
the ease leave the parties to bear their 
own costs. 

B.V./r.k. Appeal dismissed. 
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Addison and Hilton, JJ. 

Thakardas and others —Appellants. 

v. 

Gopal Das and others —Respondents. 
First Appeal No. 1246 of 1924, Decided 
on 24th November 1931, against decree of 
Senior Sub-Judge, Gujranwala, D - 31st 
March 1924. 

(a) Custom (Punjab)—Proof—Person alleg¬ 
ing that he is governed by custom and not 
personal law must show that he is so gov¬ 
erned. 

In all cases it lies upon the person asserting 
that he is ruled in regard to a particular matter 
by custom, to prove that he is so governed, and 
not by personal law and further to prove what 
the particular custom is : 110 P. It. 190G; A.I.R. 
1917 P. C. 181 and A. I. It. 1931 Lah. 491. FoU. 

[P 327 C 21 

(b) Custom (Punjab)—Succession—Chopra 
Khatris of Akalgarh in Wazirabad Tahsil are 
in matters of succession governed by custom 
excluding daughter's sons in preference to 
collaterals. 

Chopra Khatris of Akalgarh in the Wazirabad 
Tahsil of the Gujranwala District are in matters 
of succession governed by custom by which the 
collaterals succeed in preference to the daughter s 
sons in regard both to the ancestral and to the 
self-acquired property. IP 328 C 1] 

Badri Das, Jiwal Lai Kapur au 1 
Jagan Nath Malhotra—lor Appellants. 

jagan. Nath Aggarival, /Isa Bam Ag- 
gancal, Ajit Parshad and Shamair Chand 
—for Respondents. 

Hilton, J.— The plaintiffs are the 
grandsons of Majlis Rai, who was a first 
cousin of Daviditta Mai, who died about 
1855 leaving two widows, Mt. Jind Ivaur 
and Mt. Ganga Devi. Defendants 1 to 6 
are the sons and grandsons of a daughter 
of Deviditta Mai and Mt. Jind Kaur. The 
parties are Chopra Khatris of Akalgarh 
in the Wazirabad Tahsil of the Gujran¬ 
wala District. The suit of the plain¬ 
tiffs was for possession of ten lots of pro¬ 
perty consisting of houses and shops and 
a well situated at Akalgarh, claimed by 
them as heirs of Deviditta Mai. Defen¬ 
dants 7 to 14 were impleaded as alienees 
from defendants 1 to G. The trial Judge 
has dismissed the suit with costs against 
defendant 9 in respect of one house 
(No. 10), but has granted plaintiffs a de¬ 
cree with proportionate costs for posses¬ 
sion against defendants 1 to 8 and 10 to 
14 of the remaining suit property except 
three shops (No. 4) of which he declared 
that they could only obtain possession In¬ 
payment of mortgage money due to defen¬ 
dants 1 to 6. Defendants 1 to 6 appeal 
and there is also a cross-appeal of the 


plaintiffs in respect of properties Nos. 10 
to 14. 


The plaintifls claimed possession as 
collaterals and heirs of Deviditta Mai 
entitled to succeed on the death of his 
widow Mt. Jind Kaur on 16th December 
1907, basing their claim upon a custom 
alleged to govern the parties in matters 
of succession. Defendants 1 to G plead 
that the parties are governed by Hindu 
law and that the plaintiffs have no locus 
standi to sue. In respect of properties 1, 
2, 5, 6 and 8 it was asserted thatMt. Jind 
Kaur had never possessed these, that the 
suit for their possession was consequently 
time barred and that in any case the title 
of defendants in these properties had 
been derived from -Towala Sahai, the bro¬ 
ther of Deviditta Mai’s second wife, 
Ganga Devi and not from Deviditta Mai. 

In respect of all the properties, except 
No. 10, the trial Judge held that the suit 
was within time, that these properties 
had been left by Deviditta Mai, that the 
parties are governed by a custom accord¬ 
ing to which plaintiffs are entitled to suc¬ 
ceed to Deviditta Mai in preference to 
the sons and grandsons of his daughter 
and that the plaintiffs are not estopped 
from suing. Regarding property No. 10 
it was held that this had not belonged to 
Deviditta Mai but to certain predeces- 
sors-in-interest of defendant 9. 

In the appeal of defendants 1 to G two 
points have been urged here (1) that the 
properties 1, 2, 5, G and 8 were not owned 
by Deviditta Mai at his death but were 
ownel by Jowala Sahai, who gifted them 
to defendant 1 and to Brij Lai, the fathor 
of defendants Nos. 4 to 6, in 1874, and 
that not only is the suit regarding these 
properties time barred hut that the de¬ 
fendants did not derive their title in them 
from Deviditta Mai and (2) that the par¬ 
ties are not governed by any custom such 
as has been found by the trial Judge hut 
by the Hindu law and that defendants, as 
sons and grandsons of a daughter, are 
heirs of Deviditta Mai in preference to 


plaintiffs. 

’he appeal of defendants-appellants re¬ 
ding properties 1, 2. 5 . 6 and 8 should 
an- judgment, succeed. The documen 
. b 1. a robkar of the Collector of 
jranwala, dated 17th Ooctober ^4. 
arly proves that these Particular pro¬ 
ties were conBscated by the Gtnern- 
nt from Deviditta Mai and suhse- 
jntly sold to Jowala Sahai in lbo4. 
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The trial Judge considered that the sale 
to Jowala Sahai was benami, the real 
vendee being Deviditta Mai. That how- 
over was not pleaded nor put in issue and 
the record contains no sufficient basis for 
such a finding. The relationship of Jowala 
Sahai to Deviditta Mai is not sufficient 
ground for such a conclusion, nor is ^ the 
chanco use of the word wapas" or re¬ 
storation,” in Ex. D-l, to describo the 
transaction between Jowala Sahai and the 
Government, for elsewhere in the same 
document that transaction is called a 
sale. There is no proof that the funds 
came from Deviditta Mai and the Uliana 
shumari papers of 1SGS show the pro¬ 
perties to he owned by Mt. Ganga Devi, 
who was Jowala Sahai's sister as well 
as a widow of Deviditta Mai. She might 
have acquired them as much from the one 
as from tiie other. Tho gift by Jowala 
Sahai to defendants in 1874 is not proved 
because the document in question is inad¬ 
missible in evidence, bub that fact is im¬ 
material. What is proved is that Devi¬ 
ditta Mai had lost these properties in 
1854 and is not shown to have regained 

them before his death a year or so later. 

♦ 

For these reisons I would disagree 
with the finding of the trial Judge re¬ 
garding tho properties 1, 2, 5, G and 8 
and would hold that Deviditta Mai did 
not own these properties when he died, 
that plaintiffs, even if his heirs, are not 
entitled to succeed to them and that in 
any case tho suit for their po3sessiou is 
time barred. 

The next question is that of custom. 
The onus was rightly placed upon the 
plaintiffs to prove that they are governed 
by a custom and also what that custom 
is. In discharge of it they rely upon an 
entry in the district riwajiam and upon 
certain instances. Tho riwajiam entry 
sets forth that in no case can daughters 
inherit either ancestral or self-acquired 
property of their fathers. That is a state¬ 
ment of the custom, but the question 
still needs decision whether the parties 
are governed by custom. The rule laid 
down in Daya Bam v. Sohel Singh (l) 
which was approved by their Lordships 
of the Privy Council in Abdul Hussein 
Khan v. Sona Dero (2), is fully applic¬ 
able here to the effeot that, 

(1) [1906] 110 P. R. 1900=31 P. L. R. 1907= 
69 P. W. R. 1907 (F.B.). 

(2) A. I. R. 1917 P. C. 181=43 I. C. S0G=45 
I. A. 10=46 Cal. 460 (P.O.). 


“in all cases it lies upon the person asserting! 
that he is ruled in regard to a particular matter; 
by custom to prove that he is so governed, and] 
not bj personal law, and further to prove whati 
the particular custom is: compare also Mt. Bh'ij- 
wani v. Sita llam (3).” 

That the parties in this case are 
governed by custom may be accepted as 
established if they are included in those 
tribes which were consulted when the 
riwajiam was drawn up. Undoubtedly! 
agricultural Chopra Khatris of Akalgarhj 
were consulted as they are mentioned ini 
the book in connexion with other ques-l 
tions relating to matters of inheritance.! 
Undoubtedly therefore agricultural Clio-1 
pra Khatris of Akalgarh come within the I 
category of those tribes who are governed' 
by custom. 

For the defendant-appellants however 
it is argued that the parties to this case 
are town-dwellers who have never depen¬ 
ded upon agricultural nor owned agricul¬ 
tural land. It was stated in evidence by 
Brij Lai (P. W. 3), and has not been dis¬ 
puted, that there are about GO or 70 fami¬ 
lies of Chopra in Akalgarh owning land 
and only four families who do not de¬ 
pend on land. This is a small minority. 
Sinco the parties live among Chopra 
Khatris who were consulted when the 
Riwajiam was drawn up and who are de¬ 
pendent upon land, I think that they 
should be taken as governed by custom 
in the same way in which the rest of: 
their community are governed and II 
would decide this point accordingly. 

In proof of the nature of the custom 
there is in addition to the Riwajiam entry 
one good instance of Girdhari Lai, whoso 
brothers succeeded in preference to the 
daughter. P. Ws. 3 and 4 prove this 
instance. The other instances for the 
plaintiffs must be discarded either be- 
cause they have not been proved by the 
host available evidence or because those 
who succeeded were joint with the de¬ 
ceased and must have succeeded by virtue 
of Hindu law. 

Tho custom being thus evidenced by an 
entry in the Riwajiam and one instance it 
is to be seen what rebuttal is forthcom¬ 
ing on tho side of the defendants. Thov 
have relied on four instances. Tho 
instance of Mul Raj is ruled out by tho 
fact that a dispute concerning the succes¬ 
sion was settled by a compromise in 
which the collaterals obtained the land on 
payment o f a sum of money. The in- 

19) A. I. R. 1931 Lah. 491=134 I. O. 802. 
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stance of Bhim Sain is not an instance of 
Chopra Khatris. The instance of Ladha 
Singh has some value, but not much. 
Succession has not yet opened out, but 
there was a suit regarding an alienation 
by the widow in possession in which the 
collaterals were held to have no locus 
standi to sue in the presence of a 
daughter’s son (Ex. D-5). The alienated 
property was however valued at only 
Bs. 98. 

Finally the instance of Harikishan Das 
(Ex. D-4) which was a judicial decision 
of the Chief Court is a case of a Chopra 
of Gujrauwala and not of Akalgarh. 

In my opinion these instances 'are not 
sufficient to rebut the evidence which the 
plaintiffs have been able to adduce in 
proof of the custom alleged by them and 
I would agree with the conclusion of the 
trial Judge that the parties are governed 
jby a custom by which the plaintiffs as 
collaterals succeed in preference to the 
daughter's sons in regard both to the 
ancestral and to the self-acquired property 
of Deviditta Mai. This finding affects 
properties 3, 4, 7 and 9. 

Coming now to the cross-appeal of 
the plaintiff's the trial Judge has, in my 
opinion, rightly held in respect of pro¬ 
perty No. 4 that the mortgage of the three 
shops by Mt. Jind Kaurin 1890 to Diwan 
Beli Bam is proved by the registered 
deed of mortgage and further that the con¬ 
sideration and necessity for the mortgage 
should be presumed in view of the time 
that has elapsed since the mortgage was 
made. The redemption of the mortgage 
by defendants 1 to 0 in 1910 is also 
endorsed on the deed. The appeal regard¬ 
ing this property should fail. 

There remains property No. 10, which 
is a house in Lahore. The kliana 
shumari papers of 1853-54 show Devi¬ 
ditta Mai as having owned a house in 
Lahore in kucha Gaindhran in that year 
and his widow Mt. Ganga Devi as having 
owned it in 18C0, but the identification 
of that house with house No. 10 in 
suit is not clearly established. Only one 
’ witness, 1\ W. 1, says that a mortgage of 
the house in suit was offered to him in 
1667 by the daughter’s son of Deviditta 
Mai. This evidence does not outweigh 
that adduced by defendant 9 on which the 
trial Judge relied, of Harkishan Lai. 
Narain Das and Wasudev corroborated by 
a rent deed of 1890 proved by Narain 
Das. The onus was on the plaintiffs who 
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aie out of possession and the mortgage by 
Brij Lal to the predecessors of defen¬ 
dant 9, which the plaintiffs set up was 
not proved by any evidence. I would ac¬ 
cordingly agree with the finding of the 
trial Judge regarding property No. 10. 

The result is that I would dismiss the 
cross-appeal of the plaintiff's, but would 
leave the parties to bear their own costs 
of this cross-appeal in this Court. I 
would accept the appeal of defendants 1 
to G in respect of the properties enume¬ 
rated in the plaint as Nos. 1, 2, 5, G and 8 
and would dismiss the suit of the plain¬ 
tiffs for possession of these properties. I 
would maintain the decree of the trial 
Judge in favour of the plaintiffs in respect 
of properties Nos. 3, 4, 7 and 9. As 
between the plaintiffs and all the defen¬ 
dants, other than defendant 9, I would 
order that these parties should Lear their 
own costs in all Courts. 

Addison, J. —I agree. 

l’.N./R.K. Order accordingly. 
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Dai. n> Singh, J. 

Pra}>h uII Dev —Plaintiff—Petitioner. 


v. 


Sham Lal and others — Defendants — 
Opposite Parties. 

Civil Bcvn. No. 487 of 1931, Decided on 
14th March 1932, against order of Sub- 
Judge, First Class, Lahore, D/- 27th 
April 1931. 

(a) Civil P. C. (1908), O. 6, R. 15(2)- 
Verificotion of paragraph* raising law points- 
is not necessary. 

It is not necessary for a plaintiff or an appli¬ 
cant to verify the paragraphs in the plaint or 
the application that raise legal points. 

11 [ P 329 C 23 

(b) Civil P. C. (1908), S. 100-Point of law. 

The question as to whether Hindu law or the 

Succession Act governs a ceitain person is a ques¬ 
tion of pure law. [P 329 C 2} 

(c) Civil P. C. (1908), O. 33, Rr. 2 to 5- 
R. 2 should not be meticulously interpreted 
Purpose of Code stated. 

It is true that under 0. 33, R. 5, the Court i- 
bound to reject an application which is not 
framed and presented in the manner prescribed 
by Rr. 2 and 3, but from this it dees not follow 
that R. 2 is to be meticulously interpreted against 
the petitioner. After all, the Cede is not designed 
as a trap which a litigant must try to avoid \ 
all means in his power but is designed to enable 
the Court to ascertain the real poiuts in issue 
between the parties and come to a speedy an 
clear determination of those points: 

1929 Rang. 128, Ref . I 1 L - J 

(d) Civil P. c. (1908), O. 33, R 5 -Adminis¬ 
tration suit—Failure to name all person, in 
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possession of properly held no ground to re¬ 
ject application to iue as pauper. 

That the applicant under 0. 33 was unable to 
name all the persons in possession of the pro¬ 
perty left by the deceased in an administration 
suit is no ground fos dismissing the application 
to conduct the administration suit as a pauper. 

[P 330 C 1] 

* (e) Civil P. C. (1908), O. 33, R. 5—Joint 
pauper application by two persons dismissed 
— Subsequent pauper application by one can¬ 
not be dismissed on this ground. 

The fact that a joint pauper application by two 
persons to conduct a certain suit was dismissed 
is no ground for dismissing a subsequent pauper 
application, by one of them: A. I. li. 1929 Bamj. 
128, iiV/. ' [P 330 Cl] 

(f) Administration Suit — Administration 
suit is maintainable against manager of de¬ 
ceased in possession of his property till dale 
of suit. 

Where the plaintiff in an administration suit 
pleads that the defendants were in possession of 
the property during the lifetime of the deceased 
as agents or managers on bis bebalf.and that 
they continued to be in such possession and were 
liable to account for the property to him, then 
such a suit for administration would lie against 
persons in this capacity. IP330 C 2] 

Raghunath Rai Melira —for Petitioner. 

Kislian Dayal —for Opposite Parties. 

Judgment.— This is a petition from 
an order dismissing an .application for 
permission to sue as a pauper in an ad¬ 
ministration suit for possession by parti¬ 
tion of 2/3rds share of the property al¬ 
leged to have been left by applicant's 
father. The application was opposed by 
the defendant on various grounds, includ¬ 
ing the following: (a) the application was 
not fiamed in the manner prescribed by 

O. 33, R. 2, Civil P. C., and was liable 
to rejection under R. 5; (b) that two 
previous applications had been rejected; 
(c) the suit was not properly framed and 
did not lie; (d) the details of the pro¬ 
perty situate in Cawnpore were not 
given. 

On the first point the trial Court held 
that the application was nob verified pro¬ 
perly as required by O. 6, R. 15 (2), Civil 

P. C., beoause paras. 10, 11, 16, 17 and 
18 had not been verified at all, and that, 
under 0. 33, R. 5, Civil P. C., the Court 
had no discretion in the mattor and was 
obliged to dismiss the application and 
that no amendment could be allowed 
following Mating Pe Eye v. Ma Shioe 
Zm (1). The Court also held -that the 
property situate in Cawnpore had not 
been sufficiently desoribed for identifioa- 
tion as required by 0. 7, R. 3. F urther, 

(1) A. I. R. 1929 Rang. 128=118 I. C. 415= 
7 Rang. 369. 


that the applicant had not named all the 
persons in whose possession the property 
left by the deceased was and therefore 
had failed to comply with the provisions 
of O. 33, R. 2, Civil P. C. It further 

held that a certain application was barred 
because a previous application had been 
withdrawn by the petitioner. Ranchhod 
Morar v. Bezanzi Edulji (2) and Naraini 
v. Mukhan (3) were referred to as autho¬ 
rities for this proposition. As regards 
the frame of the suit the Court came to 
no definite finding hut was of opinion 
that there could not be an administra¬ 
tion suit against persons described as tres¬ 
passers of an estate about which it was 
stated that there were no debts and liabi¬ 
lities. The application was therefore re¬ 
jected. The petitioner has come in 
revision. 

As regards the first point I have seen 
paras. 10, 11, 16, 17 and IS. I do not 
see what verification was necessary in 
the circumstances of the case with res¬ 
pect to any of these paragraphs. Para. 10 
merely states that, if the Court holds 
that the petitioner is governed by the 
Succession Act, then ho is entitled to 
two thirds of the property. Para. 11 
states that if the Court holds that the 
Hindu law applies the petitioner is en¬ 
titled to the whole of the property but 
will only apply for immediate possession 
of two-thirds leaving one-third for the 
maintenance of his mother, defendant 3.! 
Tho question as to whether Hindu law' 
or the Succession Act was to apply is a 
question of pure law once the facts 
are found, and I do not see that it 
was necessary for petitioner to state 
by way of verification which in his opi¬ 
nion was applicable. So far as paras. 16, 
17, and 18 are concerned the facts 
mentioned in them had all been veri 
Red in para. 2 and for the rest these 
paragraphs raise legal points for which no 
verification was really necessary. It is 
true that under O. 33, R. 5, Civil P. C.,' 
the Court is bound to reject an applica¬ 
tion which is not framed and presented 
in the manner prescribed by Rr. 2 and 3,1 
hut from this it does not follow that) 
R. 2 is to be metioulously interpreted 
against the petitioner. After all the 
Civil Procedure Code is not designed as a 
trap which a litigant must try to avoid 
by all mean s in his power but is designed 

(2) 1169GJ 20~Bom. 86. 

(3) [1895] 17 All. 52G=(1895) A. W. N. 100 
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to enable the Court to ascertain the real was dismiss 
points in issue bet ween the parties and ing the pi 
come to a speedy and clear determination over rule ti 
of those points. No doubt Maung Pe There rei 
Kye v. Ma Since Lin (l) holds that no the frame 
amendment of the application is pos- counsel for 
sible, hut I do not wish to express any a suit for 
opinion on this point as it seems unneces- against tre: 
sary in view of my previous finding. the petitioi 

As regards the nondescription of the that the del 
property situate in Cawnpore, the suit is the propert 
for administration and is not a suit for deceased as 
possession of immovable property. I do behalf, and 
not therefore think that 0. 7, R. 3, Civil such posses: 
r. C., applies. The real point is that for the prt 
defendants 1 and 2 are alleged to be in authority ha 
possession of certain property belonging for administ 
to the deceased situate in Cawnpore. The persons in t 
applicant states that lie knows of no Lastly, it 
further particulars in respect of this the responc 
property. The result of this may be that had erred in 
no cause of action may be disclosed for revision, 
against defendants 1 and 2. This would case howev 
not aiTect the petition as a whole and I error of la 
therefore do not think that this wassuffi- error of juri 
cient ground for rejecting the application rule this coi 
in toto. I therefor 


■ u v. ishar 1S32 

was dismissed is not aground for dismiss-' 
ing the present application.I therefore 
over rule this point also. 

There remains the question as regards 
the frame of the suit. The learned 
counsel for the respondent contends that 
a suit for administration does not lie 1 
against trespassers. The allegations of| 
the petitioner however in this case are 
that the defendants were in possession of 
the property during the lifetime of the 
deceased as agents or managers on his 
behalf, and that they continued to he in 
such possession and are liable to account 
for the property to him. No direct 
authority has been cited why such a suit 
for administration would not lie against 
persons in this capacity. 

Lastly, it was contended by counsel for 
the respondent that at best the Court 
had erred in law and this was no ground 
for revision. In the circumstances of the 
case however it seems to me that the 
error of law in this case involved an 
error of jurisdiction and I therefore over¬ 
rule this contention also. 

I therefore accept this petition and 


As regards the point about the appli¬ 
cant being unable to name all the persons 
in possession of the property left by the 
deceased, this might well be inevitable 
in the circumstances of the case, and I 
fail to see how it was a ground for dis¬ 
missing the application. The point was 
not seriously pressed by the learned 
counsel for the respondent. 


remand the case back to the lower Court 
for disposal of the petition according to 
law. 

B.V./r.K. Revision allowed. 
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Broadway and Addison, JJ. 
Waryavi Singh and others Appellants. 

v. 


As regards the dismissal of two previ¬ 
ous applications I find that one was re¬ 
jected on the authority of Maung Pe 
Kye v. Ma Shiue Lin (l), as it had not 
been properly verified. The second ap¬ 
plication was a joint application by the 
applicant and a "brother of his. That 
brother died during the pendency of the 
application tvnd before any steps had been 
taken in the matter. The defendants 
raised an objection that as one of the ap¬ 
plicants was dead and as the petition 
could not be amended the application 
must be dismissed. The petitioner there¬ 
upon finally stated that he would not 
press that application which might be 
dismissed and lie would bring another 
one. If it is correct that an application 
cannot be amended on the authority of 
I. L. R. 7 Rangoon 359 (l) that same 
authority also holds that the petitioner 
could bring a fresh application. In 
any event the fact that a joint application 


Ishar and others —Respondents. 

Second Appeal No. 2640 of 1927, De¬ 
cided on 1st February 1932, against 
decree of Dist. Judge, Hoshiarpur, D/- 


54th June 1927. 

(a) Punjab Limitation Custom Act (1 ot 
.920)—Rights accrued before Act are not 
iffected by it. 

Nothing in the said Act can affect rights which 
tad already accrued before it came into force. 

[P 331 C 2] 

(b) Custom (Punjab)— Adoption—Adopted 

on’s rights under Hindu law and custom 

T^appointed heir under the Punjab Customary 
aw has practically the same rights as a son 
idopted under Hindu law. There are minor Uis- 
inctions however, for example, as regards colla 
eral succession. Another difference is that it 
:ho appointed heir dies sonless, and leaves no 
widow, the estate which he inherited from the 
appointor passes to his own natural heirs i t i 
consists of property over which the appo.nter had 
an absolute power of disposal, but it passes to 
the male collaterals of the appointor s family.‘ 
the estate consists of property over which the 
appointor had only a restricted power. This 
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simply means that if the appointed heir has no 
male issue, the self-acquired property of his 
adoptive father goes to the appointed heir's heirs, 
while the ancestral property of the appoiutcr 
goes hack to the appoiuter's family- Further, 
if a natural son is horn after appointment of an 
heir the appointed heir succeeds equally with 
such subsequently boru natural son. This shows 
that the position of an appointed heir is for most 
purposes that of a son or an adopted son. 

IP 3:11 C 2] 

(c) Custom (Punjab)—Decree obtained by 
reversioner enures for adopted son's benefit. 

The appointed heir takes the same estate from 
his adoptive father as if he were the natural 
fatbor just as iu the case of after-born sons with 
whom iu fact he would share, if any existed, a 
decree obtained by reversioners enures for his 
benefit. He is the only heir upon the death of 
bis appointer. IP 332 C 2] 

(d) Custom (Punjab)—Right to inherit and 
right to protect land from improper aliena¬ 
tion, distinction between. 

The right to inherit land, and the right to 
protect that land from improper alienation, do 
not stand on the same footiug under Customary 
law. The former is derived through the imme¬ 
diately precediug ancestor, but the latter is a 
right which accrues to every descendant of the 
original hcldor of the land. (P 332 C 2] 

Fakir Cliand —for Appellants. 

Nihal Singh —for Respondents. 

Addison, J.—This second appeal is 
concerned with an area of 9 kanals 
17 marlas of land, which belonged to one 
Hira Singh, who died in the year 1918-19. 
He sold this land, and his reversioners 
brought a suit in 1904 for a declaration 
that the sale was without consideration 
and necessity and would not affect the 
rights of the reversioners after the death 
of Hira Singh. They obtained a decree 
to the effect that it was for necessity 
only to the extent of Rs. 52 and that the 
land could be taken back after Hira 
Singh’s death on payment of that sum to 
the vendees. Hira Singh had no son and 
ho appointed Ishar Singh his heir. Upon 
the death of Hira Singh the reversioners 
brought a suit against Ishar Singh for a 
declaration that he was not the appointed 
heir of Hira Singh. Their suit was suc¬ 
cessful in the first Court, but it was 
eventually dismissed on appeal on the 
ground that it had been established that 
Ishar Singh was Hira Singh’s appointed 
heir. In the meantime, after obtaining 
their decree against Ishar Singh in the 
lower Court, and before this decree had 
been set aside by the appellate Court, 
the reversioners sued the vendees of the 
land in question for its possession on 
payment of Rs. 52 on the ground that 
they were the heirs at the time of Hira 
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Singh’s death. They obtained a decree. 
Ishar Singh then brought the present 
suit, after his appeal was successful, for 
possession of the other land left by Hira 
Singh, his adoptive father, as well as 
the land in question in this appeal. He 
obtained a decree in the trial Court, but 
was ordered to pay the reversioners the 
sum of Rs. 52 which they had to pay to 
the vendees. The reversioners’ appeal 
was dismissed by the District Judge and 
they have preferred this second appeal. 

Three points were taken in the appeal. 
The first was that plaintiff, as an adopted 
son, was only entitled to the property 
enjoyed and possessed by his adoptive 
father at the time of his death. The 
second ground was that Ishar Singh had 
been adopted after the declaratory decree 
had been obtained by the reversioners and 
that he was consequently not entitled to 
its benefit. The third ground was that 
under S. 8, Punjab Act (1 of 1920), the 
declaratory decree could only enure for 
the benefit of persons entitled to impeach 
the alienation, and this Ishar Singh was 
not entitled to do. 

Punjab Act (l of 1920) did not come 
into force till the middle of 1920. It 
has thus obviously no application to the 
present suit, as Hira Singh died before 
it came into force and nothing therefore 
in the Act can affect rights which had 
already accrued upon his death. 

The first two grounds are closely con¬ 
nected, and I shall discuss them together. 
An appointed heir under the Punjab Cus¬ 
tomary law has practically the same 
rights as a son adopted under Hindu law. 
There are minor distinctions however for 
example as regards collateral succession. 
Another difference is that if the appointed 
heir dies sonless, and leaves no widow, 
the estate which he inherited from the 
appointer passes to his own natural heirs 
if it consists of property over which the 
appointer had an absolute power of dis¬ 
posal, but it passes to the male collaterals 
of the appointor’s family if the estate 
consists of property over which the ap¬ 
pointer had only a restricted power 
(para. 55 of Rattigan’s Digest). This 
simply means that if the appointed heir 
has no male issue, the self-acquired pro¬ 
perty of his adoptive father goes to the 
the appointed heir's heirs, while the an¬ 
cestral property of the appointer goes 
back to the appointed family. Further, 
if a natural son is born after appointment 
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of an heir, the appointed heir succeeds 
equally with such subsequently born 
natural son (S. 52 ibid). This shows that 
the position of an appointed heir is for 
most purposes that of a son or an ad¬ 
opted son. 

Mr. Fakir Chand for the appellants 
however relied upon Muhammad Din v. 
Fatteli Muhammad (l) where it was held 
that a declaratory decree obtained by a 
reversioner against an alienor and alienee 
to the effect that after the alienor’s death 
his heirs would be entitled to get back 
the property alienated on payment of a 
certain amount, enures for the benefit of 
whoever may bo the person entitled to 
succeed when the inheritance falls in 
provided that such heir is himself a des¬ 
cendant of the common ancestor of him¬ 
self and of the alienor who alienated the 
land. It is principally on the above 
proviso that Mr. Fakir Chand relied. All 
that is meant by this proviso however 
is that if the land is not ancestral qua 
the reversioner he is not entitled to suc¬ 
ceed to it. In other words, the common 
ancestor of the reversioner, claiming as 
heir, and of the alienor must have held 
the land. Nothing more was meant by 
the proviso. The Judges, who decided 
that case, had not before them the ques¬ 
tion of an appointed heir. Certain rever¬ 
sioners had obtained a declaratory decree 
and it was claimed that it did not enure 
for the benefit of subsequently born sons. 
This contention was repelled and it was 
held that the declaratory decree enured 
for the benefit of the heir entitled to suc¬ 
ceed when the succession opened out, 
provided that the common ancestor of the 
reversioner and of the alienor had held 
the land, i. e., provided that the land 
was ancestral qua the reversioner, who 
claimed it as heir, in which case only 
under the Customary law can a rever¬ 
sioner succeed as he has no control ever 
non-ancestral property of his collateral. 

It will be seen that the authority relied 
upon thus does not help the appellants 
case. It is true that Ishar Singh, the 
appointed heir, does not come within the 
exact words of the proviso in the autho¬ 
rity in question, but his case was not 
being considered in that judgment and 
the woris were only used as regards 
reversioners and not any other class , and 
they were meant only to exclude those 
reversi oners qua whom the land w asjmt 

(l) LlOOfi] 24 P. R. 1300. 


ancestral. In the present case the ap¬ 
pointed heir takes the same estate from 
his adoptive father as if he were the 
natural father. Just as in the case of 
after-born sons with whom in fact he 
would share, if any existed, a decree 
obtained by reversioners enures for his 
benefit. He is the only heir upon the 
death of his appointor. This was ad¬ 
mitted by Mr. Fakir Chand, who stated 
that he did not dispute that his clients 
were not entitled to the decree they ob¬ 
tained against the vendees. He contended 
however that this did not matter, as 
Ishar Singh also was not entitled to pos¬ 
session, though the only heir of Hira 
Singh, because he was not entitled to 
impeach the alienation. This argument 
is disposed of in the judgment already 
quoted, where the following words occur 

from another judgment : 

“ Moreover, the right to inherit land and the 
right to protect that land from improper aliena¬ 
tion, do not stand on the same footing under 
Customary law. The former is derived through 
the immediately preceding ancestor, but the 
latter is a right which accrues to every descen¬ 
dant of the original holder of the land. " 

It is clear that Ishar Singh was en¬ 
titled to reap the benefit of the decree 
obtained by the reversioners in 1904 as 
he was the only heir then in existence 
and would have succeeded equally with 
a natural son subsequently born, for 
whose benefit, it was admitted, such a 
decree would enure. 

There is no force in the appeal, which 
I would dismiss with costs. 

Broadway, J.—I concur. 

K.N./R.K. Awieal dismissed. 
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Harrison and Addison, JJ. 

Mangal Singh and others — Appel- 
lants. 


v. 


Eliizar Hayat and others — Respon- 

First Appeal No. 2566 of 1926, Deci- 
ff on 2nd February 1932, against decree 
Senior Sub-Judge, Lyallpur, D/- Jtn 

Custom"^Punjab) Janjua Rajputs-Alie"' 
ion, unless made by Awan, may be chal 

Where the alienor and his family are Janjua 
liputs who follow the custom of the Jhelum 
strict which governs the members of all agri 
Itnril tribes in the district an alienation unle^ 

S rC U be challenged by a bod 

a collateral within the recogmzed degme- 
I. li. l£28 P. C. 294, Ref. l P 333 C 
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J,[chr Chand 21 ahajan and Hem Raj 
Mahajan— for Appellants. 

Badri Dc.s anil Arjan Das lor Res- 

nondents. , ^ . 

Harrison, J. — Three sons of Raja 
film lam Murtaza Khan institute 1 a suit, 
with their uncle as their next friend, 
against three sets of mortgagees and two 
sots of vendees challenging their father s 
action in effecting three mortgages fol¬ 
lowed by two sabs of their ancestral pro¬ 
perty in the years 1921-22. The suit has 
been decreed on the finding that while 
consideration passed in full there was 
no necessity for any of the alienations. 
The mortgagees have combined in one 
appeal and the vendees have done the 
same in another. 

The consideration for the sale consisted 
of the previous mortgages and some cash 
and bonds. Counsel for the vendees has 
given up all the points urgel in his 
grounds with the exception of the ques¬ 
tion of whether the alienor and his family 
are governed by custom. He contends 
that the matter was never put properly 
in issue, that it was incumbent upon the 
plaintiffs to plead definitely what the cus¬ 
tom was and that in consequence of the 
faulty issues drawn there is no clear and 
sufficient finding on the point. 

The issues are: 

(1) Whether the plaiutifls aud their father are 
■Janjua Rajputs. 

(2) If so, are they not agriculturists: 

And these are the natural result of the 
pleadings, for it was clearly understood 
by the parties and their counsel through¬ 
out the proceedings in the trial Court 
that if they were agriculturists they were 
governed by the custom of the district. 
Counsel has referred us to the last 
Privy Council ruling on the subject in 
Mt. Vaishno Ditti v. Jiff. Rameshuri (l). 
and also to the remarks on p. 7 of Ritti- 
gau's Digest of Customary Law. In that 
ruling an earlier ruling of the Punjab 
Chief Court was quote! with approval 
and it is quite clear that there is no pre¬ 
sumption whatsoever in the matter. It 
is established that the parties are Janjua 
Rajputs. The Wajibularz of the Jhelum 
District settles the further question of 
what law they follow in matters of suc¬ 
cession and alienation. In the list of 
tribes in that volume the name of Jan- 
juas appears first an d no attempt has 

(1) A. I. R. 1928 P. 0. 291=113 I. 0. 1=55 I, A. 

407=10 Lab. 80 (P.C.). 
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been mado to deny that they are one of 
the most prominent tribes of this district.] 
The whole of the volume deals with cus-i 
tom which governs agricultural tribes 
and the last paragraph lays down that 
alienations made by any sonless propne-j 
tor, unless he be an A wan. can he chal-i 
lenged by collaterals. Counsel would 
have us hold that the converse propo¬ 
sition follows and that if a man has a son 
he can do as he pleases and his action 
cannot be called in question. This in my 
opinion is wholly opposed to the basic 
principle on which the agnatic law is 
founded. Sons have the first right to 
challenge the acts of their fathers. Other 
descendants of a common ancestor who 
owned the alienated land follow after 
them. 

I would hold therefore that the parties, 
i. e., the alienor and his family, follow 
the custom of the Jhelum District, whichi 
governs the members of all agricultural; 
tribes in the district and lays down that 
an alienation, unless mado by an Awan, 
may be challenged by a sou or a colla¬ 
teral within the recognized degree. This 
disposes of the vendees’ appeal. 

So far as the appeal of the mortgagees 
is concerned, practically the whole of tho 
consideration consisted of cash. Three 
items are said to have been paid to pre¬ 
vious creditors, the first being a sum of 
of Rs. 1,000 paid to one Gurditta. This 
man was a witness of the first mortgage. 
He appeared and statod that tho money 
had been paid to him and produced a re¬ 
ceipt. lie did not produce any ac¬ 
counts. The mortgagee did not go into 
the witness box and it has been hold, and 
I think rightly held, by tho trial Court, 
that it is not established that the money 
was due to him, or that the mortgagoo 
made any inquiries and satisfied himself 
to the best of his ability that auy money 
was due. The other two items relate to 
sums said to have boon advanced by tho 
mortgagees themselves as previous credi¬ 
tors and it was for them to establish 
necessity for them just as muoh as for 
the cash items. 

So far as necessity as a whole is con¬ 
cerned, the mortgagees have failed to 
establish any necessity whatever. The 
alienor was a retired military officer. He 
had some ancestral land in two, if not in 
three, villages and in addition he inheri¬ 
ted two squares in the first instance and 
on the death of a brothor, a third square 
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out of his father's estate. Two rival 
estimates have been giv^n of the income 
which he enjoyed before alienating any 
of his property, but no sufficient details 
have been supplied to enable us to come 
to an accurate finding on the point. What 
is clear is that at the lowest estimate he 
had about Rs. 200 per month, or Rupees 
2,400 a year net. He had two wives and 
three sons and though he might have had 
to practice economy at times, there is 
certainly no necessity shown for raising 
over Rs. -40,000 in a period of 15 months 
in order to live. But, it is said, he built 
houses and he purchased other land. The 
necessity for building any house is not 
shown, for although he himself says that 
he spent Rs. 8,000 or Rs. 9,000 in build¬ 
ing a house in Saloi, his original home, 
he sold a house in the same place for 
Rs. 4,500 to his brother. No necessity 
is shown for the purchase of land in 
Bhera. As an instance of the evidence 
led to justify this reckless borrowing the 
alienor’s own statement, that he spent 
Rs. 4,000 on the circumcision ceremony 
of his oldest son is either untrue or shows 
the most wanton extravagance. 

It is unnecessary to go into the ques¬ 
tion of whether he led dissolute life and 
wasted his substance on drink and women 
for it is quite clear that the alienees, on 
whom the burden lay have wholly failed 
to establish that there was any necessity 
whatever for any of the mortgages 
effected. 

I would therefore hold that both ap¬ 
peals fail and must be dismissed with 
costs. 

Addison, J—I agree. 

K.N./u.K. Appeal dismissed. 
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Tek Chand and Agha Haidar, JJ. 

{Malik) Mohammad Sher Khan and 
others —Plaintiffs—Appellants. 

v. 

Ghulam Mohammad and others — De¬ 
fendants—Respondents. 

First Appeal No. 2069 of 1923, Deci¬ 
ded on 16th July 1930, against decree of 
Senior Sub-Judge, Shahpur, D/- 1st May 
1923. 

(a) Civil P. C. (1908), O. 22, R. 4 — Court 
permitting some defendants to represent 
others under O. 1, R.8 — Other defendants 
dying—Suit or appeal does not abate— Civil 
P. C. (1908), O. 1, R. 8. 

Where after the institution of a suit or appeal 
j u which there being numerous defendants or res¬ 


pondents the Court passes an order under 0 . 1 , 

i P er ™' ttln S certain defendants or respon¬ 
dents to defend the suit or appeal as the repre¬ 
sentatives of the entire body of defendants or res¬ 
pondents and some of the defendants or respon- 
dents not being from amongst those selected to 
defend the suit or appeal die during the pendency 
of the suit or appeal and their representatives are 
not brought on the record within the prescribed 
period no question of the abatement of the suit or 
appeal arises ; l Lah.582, Appr., and A.I.R. 
192o Lah. 124, Dist. [p 337 ( 32 ] 

(b) Cosharers—Shamilat land—Partition of 
--Township of Nurpur Khas—Tirni-guzars— 
Measure of right is khewat of 1865. 

The right to share in the village common laud 
is an incident attaching to the ownership of 
agricultural land in the village, and ordinarily 
those persons who hold land on which revenue 
is assessed and who arc cosharers in the khewat 
are entitled to a share in the shamilat in propor¬ 
tion to the amount of revenue paid by them. In 
an ordinary Punjab village mere payment of timl 
(i. e. dues charged for grazing in waste land) by a 
person who is not an owner of land iu tho village 
does not confer upou him the right to partici¬ 
pate in the partition of the shamilat; though in¬ 
stances are not wanting where the amount of 
tirni paid by a landowner is added to tho re¬ 
venue paid by him for the purpose of calculating 
the share in the shamilat to be allotted to him 
at partition. These rules have been made ap¬ 
plicable principally to those parts of the country 
where agriculture is tho predominant feature of 
village life and cultivation of laud is the main 
source from which the inhabitants draw their in¬ 
come and the State derives its revenue. They do 
not apply however to the township of Nurpur 
Khas where certain tirni-guzars whese names 
were entered in the khewat of 1855, were given 
special rights -as cosharers in the shamilat and 
their status as such has been uniformly recog¬ 
nised ever since. As to the measure of rights, 
the geueral rule is that it is the khewat of tho 
settlement which is current when partition pro¬ 
ceedings begin, which determines the proportio¬ 
nate shares of the cosharers. But this rule does 
not apply to Nurpurkhas where the mcasuro of 
right is the khewat of 18C5. Tirni-guzars, in¬ 
cluded in the khewat of 1865, are entitled priina 
facie to their proportionate share in tho shamilat 
determined on the amount of the tirni paid by 
them in 1805. Those persons to whom the tirni¬ 
guzars of 1865 have transferred their rights by 
sale, gift, or otherwise are entitled to their pro 
rata share at partition on the principle that ordi¬ 
narily a transferee stands in tho shoes of his 
transferor and is clothed with tho same rights as 
the latter. 

Ram Chand Manclianda and Moham¬ 
mad Tufail —for Appellants.. 

Badri Das and M. L. Puri for Res¬ 


pondents. 

Tek Chand, J.—This case has arisen 
out of proceedings for partition of tho 
shamilat land of Mauza Nurpur Tiwana 
or Nurpur Khas.Tabsil Khushab of Shah¬ 
pur District, measuring 307,90*1$ kanals. 
Tho proceedings commenced as far back 
as 13th April 1912 on an application filed 
by the plaintiffs (who are three in num- 
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her and are occasionally described on the 
record as the Tiwana maliks) before 
Mr. Leigh, Officer in charge of the third 
Regular Settlement of this district held 
in 1911-16. No serious resistance was 
offered to the demand for partition of 
the shamilat, but questions of some diffi¬ 
culty were raised as to the persons who 
were entitled to a share in it and the 
measure of their respective rights. The 
claim put forward on behalf of the plain¬ 
tiffs, in brief, was that those persons 
alone wore cosharers in the shamilat who 
held proprietary land in the village and 
paid revenue on it, while the opposite 
party contended that on a true construc¬ 
tion of the wajibularz, and in accordance 
with previous decisions, the shamilat 
was divisible among all those persons 
who, or whose predocessors-in-interesb, 
paid either land revenue or tirni or both 
at the first Regular Settlement of 1865. 
After an elaborate inquiry the settlement 
officer' passed an order (Ex. P-2) on 1st 
May 1914, holding: 

“(a) That all persons who paid auythingeither 
as laud revenue or as tirni at the first Regular 
Settlement (of 1SG5) were cosharcrs in the shami¬ 
lat, irrespective of the fact whether they paid 
malikaua to the plaintiffs or not, and were en¬ 
tered as hissadnrs of any shamilat which they 
broke up; and 

(b) that the measure of right was the contribu¬ 
tion by way of land revenue and / or tirni paid 
at that settlement (18G5), the total assessment of 
the village under both heads (land revenue and 
tirni) being the denominator, and the total con¬ 
tribution made by each porsou on his own ac¬ 
count the numerator of each share then held.” 

At the close of the order, the settle¬ 
ment officer observed that any person 
who felt dissatisfied with his decision 
could lodge a civil suit. 

On 18th April 1920, a few days before 
the expiry of six years from the date of 
the aforesaid order of the settlement 
officer, the plaintiffs brought an action 
in the Court of the Senior Subordinate 
Judge, Sargodha, challenging its correct¬ 
ness and claiming a declaration of their 
rights. The plaint is not a very artistically 
drawn up document, and the exact basis 
of the claim and the nature of the relief 
prayed for are not quite clearly stated. 
In para. 1 the plaintiffs described them¬ 
selves as the ala proprietors of the vil¬ 
lage. This position was however subse¬ 
quently abandoned and on 5th January 
1923, their counsel made a statement be¬ 
fore the tri&l ( Court that their real status 
was that of ‘ original” proprietors of the 


village. The evidence on the record 
however does not support this assertion 
either. On the other hand, it appears, 
as will he shown hereafter that it was 
some time between 18G0 and 1865 that 
the ancestors of the plaintiffs acquired 
ownership in the village, and it is from 
that time that the plaintiffs have been 
paying land revenue as proprietors. It 
may ho mentioned here that Mr. Ram 
Chand Manchanda who appeared on be¬ 
half of the plaintiffs-appellants accepted 
before us this position as correct and has 
argued the case on this basis. 

Again, it appears from Mr. Leigh's 
order that before him the plaintiffs did 
not claim that the measure of shares was 
the khowat of the second Regular Settle¬ 
ment of 1891-92; but suggested that the 
allotment should be in proportion to the 
amount calculated on "an amalgamation 
of both settlement khowats" i. e. of 1865 
and 1891-92. In para. 2 of the plaint 
however it was specifically urged that 
the shamilat was partible according to 
the khewat money as asssssed on land in 
1891-92. On appeal the appellants' 
counsel has adhered to this statement in 
the plaint. 

The additional and alternative prayers 
as made in para. 9 of the plaint are not 
quite intelligible, but they were explained 
by counsel as follows : 

(i) In case the Court held that tirni 
assessment is to be taken into account, 
then only those persons who were paying 
both land revenue and tirni should be 
held entitled to share in the shamilat but 
mere payment of tirni without ownership 
of land should not bo considered suffi¬ 
cient. 

(ii) the sharo allotted to these persons 
who paid one anna in the rupee as mali- 
kana to the plaintiffs should go to the 
plaintiffs whether such persons were 
tenants under the plaintiffs or had been 
assessed in their own right; and 

(iii) if mere tirni payers, who do not 
own land, were held entitled to share the 
shamilat, such right should be limited to 
these persons only whose names are en¬ 
tered in the tirni khowat of 1865 and it 
should not be extended to their trims-- 
ferees by gift, sale, eto. 

The defendants traversed theso allega¬ 
tions and averred that the order passed 
by Mr. Leigh was in accordance with the 
revenue entries and previous deoisions, 
and was oorreot. They maintained that 
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partition had been rightly ordered to be 
effected among those persons who were 
assessed to land revenue or tirni or both 
in 1865, and that the measure of their 
right was the aggregate amount payable 
in'that year by each cosharer on one or 
both of these assessments. 

Those defendants, who were alleged 
in the plaint as paying one anna per 
rupee as malikana to th8 plaintiffs denied 
the factum of their having made any 
such payment, as also their liability to 
do so, and in the alternative they 
pleaded that they were owners in their 
own right, and by virtue of thoir hav¬ 
ing been included in the list of assessees 
of tirni in 1865 they were entitled to a 
proportionate share in the shamilat and 
wero in no way bound to surrender it to 
the plaintiffs. 

The transferees from the assessees of 
1865 claimed that they stood in the 
shoos of their transferors and were en¬ 
titled to their pro rata share. The de¬ 
fendants further challenged the plaintiff’s 
locus standi to sue urging that they wero 
not khewatdars in the village, and they 
also raised pleas of misjoinder of causes 
of action and of parties, and bar by 
limitation and res judicata. 

On these pleadings the trial Court 
framed the following issues- 

1 . Whether the suit is bad for misjoinder of 
distinct causes of action aud inconsistent reliefs? 
On defendants. 

2. Whether the plaintiffs are the proprietors 
of land since a date prior to the Regular Settle¬ 
ment (1805)? On plaintiffs. 

3. (a) Whether the plaintiffs ever brought 
suit on this very cause of action relating to the 
shamilat. 

(b) If so, is that suit a bar to the present 
case, or what is the effect of the previous suit 
on the present claim? On defendants. 

4 . Whether the suit is barred by time and 
why? On defendants. 

b. Whether the measuro of partitiou (of 
shamilat) ought to be the kliewat of 1891-U2 
(Settlement)? On plaintiffs. 

G. Whether the tirni ought to bo excluded from 

kliewat? On defendants. 

7. Whether the tirni of nonproprietors and 
tenants ought to bo excluded from the kliewat? 

On plaintiffs. . 

8 . Whether the tirni which the plaintiffs rea¬ 
lize on account of their malikana from their 
tenants should bo included iu the plaintiffs’ 
share? Oil plaintiffs. 

9 (a) Whether plaintiffs ever admitted the de¬ 
fendant's claim of ownership over the lands of 

the well Wishcn Daswala? 

(b) If so with what effect? On defendants. 

10. What were the rights of the malikau qabza 
in the shamilat? On defendants. 


11 To which relief are the plaintiffs entitled. 
On plaintiffs. 


The learned Subordinate Judge decided 
the issues relating to misjoinder and re 3 
judicata against the defendants and found 
that the plaintiffs had become proprietors 
of land in the village before 1865. On 
the merits he held that the order of the 
Settlement Officer, both as to the per¬ 
sons who were entitled to a share in the 
shamilat and the measure of their shares, 
was correct and that the plaintiffs wero 
not entitled to get the share of those 
tirni assessees who paid them one anna 
per rupee as malikana. He also upheld 
the right of the transferees fiom such 
assessees to get a proportionate share in 
the shamilat. On issue 4, the suit was 
hold barred by time as regards that 
part of the claim which questioned the 
right of tirni payers to be treated as co¬ 
sharers, but it was held to ho within 
limitation in so far as it related to the 
question whether the khewat of 1865 or 
that of 1891-92 was to be the measure of 
right. Issues 9 and 10 wero considered 
to he unnecessary and wero not decided. 
On these findings the learned Judge dis¬ 
missed the suit. 


From this decision the plaintiffs have 
referred a first appeal to this Court. At 
ie commencement of the hearing before 
s it was pointed out by Mr. Badri Das 
ir the respondents that during the pon- 
oncy of this appeal respondents 107 
Laswant Rai), 118 (Nasib Singh). 61 
jurdit Singh), 315/3 (Sant Singh , 558 
Mt. Galai). 1109 (Nur Sultan), 727 
Mohammad), 915 (Tahir) and 1036 
Dhanna Ram) had died more than 90 
ays before and that no application 
n'der O. 22, R. 4., Civil P. C., had beon 
led to bring their representatives on 
ho record. He therefore contended that 
he appeal h id abated against the de- 
eased respondents, and that having re- 
ard to the nature of the decreo of the 
rial Court it could not proceol against 
he survivors. After hearing lengthy 
rguments, I am of opinion that both 
hese contentions are dovoid of force and 
inst bo overruled. As has been stated 
lready, the dispute related to partition 
f land in which all persons who had 
ioon held entitled to a share by the 
Settlement Officer had beon impleaded as 
ofendants. Their number was over 
,350. As it was difficult to get sen ice 
ffected on all these persons, proceedings 
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under 0. 1, R. 8, were taken in the 
lower Court: see order dated 8th May 
: 19-20 and on 21th March 1922 permis¬ 
sion was granted to defendants 1 to 9 to 
jcooductthccise on behalf of all. Similarly 
latter tho institution of this appeal an 
’order was passs-1 by this Court permit¬ 
ting respondents 1 to 8 to defend the 
appeal as to representatives of tHe entire 
holy of respondents. Tt is conceded that 
none of the persons who have died and 
Jwhose representatives have not been im¬ 
pleaded is among tho persons selected to 
(defend the appeal. On these facts, no 
(question of abatement arises, in my 
opinion. The case is covered by the 
decision of a Division Ranch of this 
Court reported as Udmi v. Hira (l), 
which is directly in point and which I 
venture to think, laid down the correct 
law. Mr. Badri Das referred us to Wait 
Muhammad v. Ilarkhurdar (2), but that 
case (assuming it to have been correctly 
decided) is clearly distinguishable, as in 
that case no order under 0. 1, R. y, had 
been passed by the trial Court. The 
preliminary objection is devoid of force, 
and I would overrule it. 

Some of tho points on which the par¬ 
ties were at issue in the trial Court were 
not agitated at tho hearing and it is not 
necessary to refer to them again. The 
main questions which have been debated 
before us p.re : 

(a) Who aro tho cosharers in tho sha- 
milat ? (b) What is the measure of their 
right ? and (c) limitation. 

Of these (a) and (b) are inter-related 
And 1 shall deal with them together. It 
may be stated at tho outset that Mr. 
Badri Das for the respondents conceded 
in the course of his argument that the 
position taken up by his clients and up¬ 
held by the revenue authorities and the 
lower Court, was opposed to the rule as 
to ownership of shamilafc land prevailing 
generally in tho central, south-eastern 
and northern districts of tho Punjab. He 
admitted that in numerous cases, which 
have come before the Courts from those 
parts of the province, it has been laid 
down that the right to share in the 
village common land is an incident at¬ 
taching to the ownership of agricultural 
land in the village, and that ordinarily 
those persons who hold land on which 

(1) [19201 1 Lah. 582=60 I. 0.111. 

(2) A. I. R. 1925 Lah. 124 = 8G I. C. 592 = 5 
Lah. 429. 
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revenue is assessed ami who are cosharers 
in the Tchewafc, are entitle:1 to a share m 
the shamilat in proportion to the«*mounfc 
of revenue paid by them. As observed 
by Rattigan in the Introduction to Ch. 10 
of his Digest of Punjab Customary Law, 
the ownership of the common land by 
the proprietary body is a survival of tho 
fact that in its origin the village com¬ 
munity was bound together by tho tio of 
joint acquisition of a definite space of 
land: and for this reason portions of tho 
uncultivated waste which were set apart 
for pasturage and other common require¬ 
ments were jealously guarded as the 
joint property of the original body of 
settlers who had founded the village or 
of their descendants ; occasionally those 
who assisted in clearing the waste and 
bringing it under cultivation being also 
granted the same rights. Similarly it is 
beyond dispute that in an ordinary Pun¬ 
jab village mere payment of tirni (i. e., 
dues charged for grazing in waste land) 
by a person who is not an owner of land 
in the village does not confor upon him 
the right to participate 'in the partition 
of the shamilat ; though instances aro 
not wanting where the amount of tirni 
paid by a landowner is added to tho 
revenue paid by him for the purpose of 
calculating the share in tho shamilafc to 
bo allotted to him at partition. 

It must however bo borne in mind 
that these rules originated in, and have 
been made applicable principally to, 
those parts of the country where agri¬ 
culture is the predominant feature of 
village life and cultivation of land is tho 
main source from which the inhabitants 
draw their income and the State derives 
its revenue. The township of Nurpur 
Klias, with which wo are concernel is 
however a place of quite a different type. 
It is situate across the Jhelum in the 
Thai tract and has a peculiar history of 
its own. A description of the Thai desert 
will bo found in S. 757 of Douio s Land 
Administration Manual, paras. G et. seq., 
of Wilson’s Report of the Second Settle¬ 
ment of Shah pur District, and the Settle¬ 
ment Reports of the neighbouring dis¬ 
tricts. It is a huge desert tract occupy¬ 
ing tho major part of the Sind Sagar 
Doab and is included within the boun¬ 
daries of the district of Shahpur, Mian- 
wall, Muzaffargarh and Jhang : 

Its aurfaco consists of a succession of saiul 
bills botweon which the harder subsoil appoaiQ 
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and patches. The sandy prairie is 
years of good rainfall with grass and 
stunted bushes, but in seasons of drought, which 
are of frequent occurrence, it is little better than 
a desert. Cultivation is carried on in small 
patches, trees are rare, the underground water js 
from 40 to CO feet below the surface, and gene¬ 
rally brackish, irrigation from wells is almost un¬ 
known, the few villages are very far apart, and 
the scanty population subsists chiefly on the 
produce of the flocks and herds which wander 
from placo to place in search of grass. Wilson, 
para. G.” 

It will be seen that in this tract life 
was more pastoral than agricultural, the 
principal wealth of the inhabitants con¬ 
sisted of cattle rather than land, and 
the ties which bound the rural popula¬ 
tion in the rest of the Punjab into well- 
defined village communities were non¬ 
existent. In this peculiar tract, the 
place with which we are concerned, 
Nurpur Khas, occupied a still more pecu¬ 
liar position. Its early history can be 
gathered from two important documents, 
which are on the record of this case: 



(i) A robkar, dated 27th February 
1855, issued by Sheikh Mohammad Abdul 
Hak ' Extra Assistant Commissioner, 
printed at p. 71 of the paper hook in 
C \ 2269 of 1916, which had been ex¬ 
hibited in this case as Ex D-64 and 
(ii) a robkar issued by Captain \\. G. 
Davies, Deputy Commissioner and Settle¬ 
ment Officer, Shah pur District, on 28th 
August 1865, also printed at p. 75 of 

the same paper hook. 

From these documents it appears that 
the village of Nurpur Khas was founded 
by one Nur Hussain Sayad many cen¬ 
turies ago. It had no culturable land 
attached to it Knd people began to live 
in it because it was one of the few habit¬ 
able places in the Thai. From this small 
beginning, it gradually developed into a 
small town. In the period preceding the 
conquest of this part of the country by 
the Sikhs, when the Afghans had left the 
Punjab, and the hold of the Biloch Reises 
of Dera had become weak, a member of 
the Tiwana clan obtained possession of 
many villages lying in the suburbs of 
Mitha and by degrees extended hisautho- 
rity over the Ilaqa of Nurpur. But as 
observed by Captain Davies, the T.wana 
Chief lived in those days more on p un 
der than on revenue. As the Sikhs 
grew in powor they ousted the Tiwana 
Chief from his overlordship of this Ilaqa 
o i winded it in their kingdom, lne 
inquiries conducted by Captain Davies 
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and other early British officers showed 
that it was the Sikhs who first intro¬ 
duced the levy of tirni dues from per¬ 
sons who grazed their flocks in the waste 
lands, and that the mode adopted for 
realizing these dues was that of leasing 
out certain tracts to farmers. It appears 
that at one time a lease of tirni duos in 
Nurpur Ilaqa was taken from the Sikh 
rulers by the deposed Tiwana Chief, but 
it is not clear whether this lease was 
acted upon, owing to the prevalence of 
anarchy which followed upon the death 
of Ranjit Singh. 

Such was the state of affairs when this 
tract passed to the British in 1849. 
After the annexation, summary inquiries 
as to ownership of land were made. The 
Tiwana Maliks appear to have preferred 
a claim to ownership of one-fourth of the 
Ilaqas of Mitha Tiwana and Nurpur, but 
after investigation this claim was re¬ 
jected and the entire waste in Nurpur 
and the neighbourhood was for the time 
being declared to be the exclusive pro¬ 
perty of Government. The only source 
of revenue was found to ho tirni or graz¬ 
ing dues payable by the graziers, and the 
old method of collection by granting 
"leases” or farms was adopted. It ap¬ 
pears that a "lease” of this Ilaqa for a 
period of three years was originally gran¬ 
ted in 1849 by Mr. Louis Bowring to the 
ancestor of the plaintiffs, who was by 
far the most influential person in the 
country-side. At the expiry of this lease 
it was renewed for a further period of 
three years, and again until 1862. Dur¬ 
ing all this period, however the main 
source of income of the village was tirni, 
very little land having been brought under 
cultivation. In the meantime the waste 
attached to the village was demarcated 
and inquiries proceeded as to the rights ot 
persons from whom tirni was realized. 

As things became more and more set¬ 
tled the status of the Asaniis, who had 
taken their abode in the village more or 
less permanently and from whom tirni 
dues were realized, came to bo described 
as wirsadais. In course of time these 
graziers began to reserve to themselves 
such areas in the waste as were fit fo 
cultivation and thenceforward their 
status was recognized as that of b,s ”' 
dars. In the course of the settlement 
operations which commenced in 1854 it 
was ascertained that out of an area ex¬ 
tending over several thousand acres, 
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than 50 acres had been actually brought 
under cultivation, the rest being all un¬ 
cultivated waste. The total revenuo 
assessed on this village in 1855 was 
Rs. 1,966, out of which Rs. 48 only was 
assassed on the cultivated land, and the 
balance was tirni assessment realized 
from hereditary graziers, described as 
biswadars. On several occasions in these 
years lists of persons who cultivated the 
land or kept cattle for grazing purposes 
and od whom land revenuo or tirni was 
levied, were prepared, of which copies 
have been placed on the record, hut the 
names of the Tiwana Maliks are not to 
be found in them. Ex. D-64 is the copy 
of such a list prepared in 1854 and 
Ex. 35 of that prepared in 1861. 

The reason for this is that they lived 
in Mitha Tiwana, owned no land in this 
village, kept no cattle.here, nor did they 
bring any part of the waste under culti¬ 
vation. A,s has been seen, their con¬ 
nexion with this village was originally 
that of overlords and latterly that of lease¬ 
holders. The papers on the records show 
—and it was indeed conceded by appel¬ 
lants’ learned counsel—that it was some 
time between 1861 and 1865, probably 
when their lease had finally expired, that 
they managed to secure a footing in this 
village as owners of a part of the cul¬ 
tivated land and from that date they have 
been paying revenue assessed on it. 

Such was the relative position of the 
parties in the village at the time when 
operations connected with the first Re¬ 
gular Settlement, commonly known as 
the Settlement of 1865, were in progress. 
In spite of the fact that there had been 
peace and comparative prosperity in the 
countryside, it had not been possible to 
develop agriculture to any appreciable 
extent, and it was ascertained that a very 
small portion of the village common land 
hod been brought under cultivation. The 

i* — was still waste, 

being partially used as pasturage the 
assessment on which was the main source 
of revenue. These persons who paid 
grazing dues were not a floating and in¬ 
determinate body of wandering herdsmen 
but were a well-defined set of residents 
who had settled in the village and played 
a very important part in its economy It 
also appears from the robkar of Mr 
Abdul Hak, already referred to, that in 
1866, there was a separate "Lambardar 
of tirni dues at Nurpur : p, 73 ii ne 


18 of paper-book in C. A. 2269 of 1916. 
It also appears that when votes were 
taken for the appointment of a lambardar 
according to the rules then in force, 320 
tirni-guzars cast their votes. It is fur¬ 
ther significant that in declaring the re¬ 
sult, the weight of each vote was assessed 
according to the revenue (i. e. tirni) paid 
by each voter. It will thus be seen that 
these tirni payers held a very definito and 
responsible position in the village at that 
time. Accordingly at the settlement two 
separate khewats, known as khowat arazi 
(land) and khewat maweshi (cattle) wore 
prepared, the assessment in the latter 
being made directly with the tirni 
guzars irrespective of the fact that the 
assessed held any land in ownership 
or not. It seems that this arrangement 
was not peculiar to this village alone, but 
was adopted in villages of similar type in 
other parts of the Thai. It is clear from 
the Settlement Reports of the neighbour¬ 
ing districts that tirni assessments were 
frequently made direct with cattle 
owners, and separate tirni jamabandis 
and lists of tirni guzars were prepared, 
and in some cases the system was con¬ 
tinued in subsequent settlements also: 
see Hari Kishen Haul's Report of the 
second Regular Settlement of Mianwali 
District, p. 21 , and the Settlement Re¬ 
port of D. I. Ivban by Tucker, p. 57 
para. 514. 

Reverting to the records of the Settle¬ 
ment of 1865 of Mauza Nurpur, we find 
that the total revenue assessment in the 
village was Rs. 1,200, out of which 
Rs. 153 was made recoverable from land 
and Rs. 1,047 as tirni. In these records 
tirm-guzars are described as khewatdars 
(Ejx. D. 10) and in some places the word 

proprietor is indiscriminately used for 
land-revenue-payers and tirni-payers. 
Ex. P 6 , pp^ 7 and 8 . Similarly the 

Wajibularz of Mauza Nurpur Khas (Ex. 

D. 1-) prepared at this settlement (1865) 
fully recognized the rights of tirni-guzars 
as cosharers in the common land, and 
contained the following significant clause 
para. 1 (relating to malguzari) • 

XSSS*: 

pssis 

There are several documents, whioh 
show that during tho currenoy of the 
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Settlement of 1865, the status of tirni- 
guzars as cosharers in the shamilat was 
recognized without demur hy all parties 
and tho revenue authorities. In 1878 a 
dispute relating to a share in the iucome 
of the shamilat, arose between the maliks 
and one Janan, who was a tirni-guzar and 
hold no land in the village, and Mr. Zul- 
fikar Ali Khan, Judicial Assistant Com¬ 
missioner, upheld Janan's claim (Ex. 
D. 38). In his judgment lie interpreted 
tho Wajibularz as follows : 

“ The Wajibularz provides that tho shamilat 
land is owned iu proportion to the khewat of 
land and cattle. This being so, the whole of the 
income accruing from the village shamilat, whe¬ 
ther fnm the grazing of cattle or from cultiva¬ 
tion should be divided proportionately to tho 
entire malguzari. That is to say, the proprietor 
who pays khewat money both for land and cattle 
shall get a proportionate share for each of the 
two khewats, and one who pays only the land 
revenue shall get a share proportionate to the 
amount paid bv him. and the one who is only a 
tirni khewntdar shall get a share proportionate 
to the amount of tirni paid by him.’ 

These remarks have been criticized as 
being obiter, hut in order to decide tho 
question of non-joinder of parties in that 
case it was necessary to come to a deci¬ 
sion on the relative rights of tho parties 
in tho shamilat. 

Tho maliks appear to have submitted 
to this interpretation for the time being, 
and there is nothing on record to show 
that they made any further protest for 
some years. In 1887 tho resettlement of 
the district was taken in hand, and the 
operations continued till 1891. This 
afforded them a fresh opportunity of 
making another attempt to defeat the 
rights of tiro tirni guzars. They suc¬ 
ceeded in persuading the settlement 
officer, Mr. Wilson, to vary tho entries, 
and record tho tirni-guzars as tenants-at- 
will of the areas of the shamilat which 
had been broken by them. But on appeal 
Mr. Thornburn, Commissioner, in view of 
the previous history of the village, re¬ 
manded tho case to the settlement officer 
for further inquiry. Mr. Wilson re-exa¬ 
mined the whole caso and hold that Ins 
former decision was partially incorrect. 
He found that those tirni-guzars. who 
did not pav anv malikana to the maliks 
were cosharers in the shamilat and 
should bo recorded as malikan lussadar 
(proprietors cosharers), but ho stuck to 
his former opinion that tho status of 
those who paid the malikana was that of 
mere tcnants-at-will. The Commissioner 
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however did not accept this view and 
allowed the tirni-guzars’ appeal in its 
entirety (Ex. D. 41). He saw no reason 
to hold that tho payment of malikana 
afiected the rights of tirni-guzars in any 
way and held that the shamilat was 
owned : 

“ bv the maliks in conjunction with tho tirui- 
Ruzars and land revenue payers of the last 
settlement (1865), the measure of individual right 
being the amount of tirni and land revenue paid 
at the last settlement/’ 

Entries in the new settlement records 
were made in accordance with this order 
and all tirni-guzars of 1863 were entered 
as hissadars (Ex. D.-116, V. A. 1765; Ex. 
D.-25). In this settlement tirni-guzars 
in other villages in the Thai also appear 
to have been granted the same rights. 
This is dear from para. 97 (p. 57) of 
Mr. Wilson’s Final Report of the Re¬ 
vised Settlement, where it is stated: 

“In the Thai owing to the small value of tho 
land a peculiar custom exists by which in most 
estates all residents, whatever their position or 
antecedents, are recorded as owners of tho land 
they happen to cultivate. At this revision in 
those estates, by common consent of the whole 
body of proprietors, all residents cultivating 
land or paying graziug dues on cattle were ad¬ 
mitted to b3 proprietors in the estate on almost 
equal terms with those who were entered as pro¬ 
prietors at regular settlement.” 

In this paragraph it is also pointed 
out that a different rule prevailed in tho 
Bar villages of the Shahpur District. 

Mr. Thornburn's order was passe 1 on 
15th Juno 1892, and in 1893, the maliks 
brought a suit in the Court of Lila 
Achhru Ram, District Judge, for ft de¬ 
claration that this order was wrong 
(Ex. D-lll). This suit was dismissed 
on certain technical grounds on 19th 
August 1893. 

It would have been thought that these 
decisions had sot the matter at rest once 
and for all, but the maliks revived tho 
dispute again in 1905. In that year 
one Haji, who was tho successor-in-in- 
tercst of certain tirni-guzars of 1965, 
had brought a part of the shamilat under 
cultivation, and the question arose as to 
what entry should he made in the re¬ 
venue papers relating to this matter. 
The maliks succeeded before tho Collec¬ 
tor, but on appeal Mr. Fenton, Com¬ 
missioner, held (Ex. D-57 that the de¬ 
cision of his predecessor (Mr. Thornburn) 
was binding and should he followed, 

afKlFJ.Xdob hi, 

cultivation must bo shown as kasht Imsadari. 
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It may bo stated here that during all 
these years a large number of tirm- 
guzars of 1865 khewat had been trans¬ 
ferring by sale, gift, exchange, etc., their 
shares in the shamilat, and all these 
transfers had been duly recognized with¬ 
out objection by the authorities and 
given effect to in the revenue papers (Ex. 
Ji-iiT, Ex. D-70, Ex. D-73, Ex. D-74, 
Ex. D-75. Ex. D-70. Ex. D-9S. Ex. D-79 
and Ex. 03). In 1912 when the third 
settlement of the district was in pro¬ 
gress the maliks once more brought the 
question to the fore in the form of an 
application for partition and, ns stated 
already, the Settlement- Officer Mr. heigh 
rejected it again, affirming the order of 
his predecessors. 

The facts stated above show beyond 
doubt that the status of these tirni- 
guzars, as that of cosharers in the 
village shamilat-, has been constantly and 
repeatedly recognized from I860 on¬ 
wards. As against this, the appellants' 
learned counsel lias strongly relied upon 
Bagga v. Saleh (3) and C. A. 17 1 1 of 
1915, Chitga v. Ilamid, decided by a 
Division Bench of this Court on 21st 
January 1919 (Ex. T-17). We have care¬ 
fully examined the original records of 
both these cases and lind them to bo 
clearly distinguishable. In the former 
case the dispute related to partition of 
the shamilat land of mauza Luk, where 
cultivation had been going on for a long 
time and the nucleus of land holding was 
hereditary. The waste originally be¬ 
longed to Government and was granted 
to the landholding proprietary body. 
There were no tirni-guzar3 of the type 
which we have in the case before us, and 
no separate khewat of tirni appears to 
have been prepared in 18G5. The actual 
dispute before the Courts was as to the 
rights of mere tirni payers, as such, and 
the claimant in that case was a person 
who was a ghaitmalik in one patti and 
had purchased land in another. The judg¬ 
ments of Mr. Hailey and Mr. de Mont¬ 
morency, who dealt with the case in the 
original Court, and of Chatterji, J., on ap¬ 
peal, show that the question for decision 
was whether a person who had been pay¬ 
ing grazing dues 119 a nonproprietor could, 
by reason of purchase of khewat land, 
after the settlement of 18G5, include 
such dues in the amount on which his 

(3) A. T. U. 1915 P. cT'lOG=29 I. c7~1005=U 
P. R. 1910 (P. C.). 


share in the shamilat was to be calcu¬ 
lated. This claim was disallowed and 
it was held that he was entitled to a 
share proportionate to the revenue paid 
by him on the land purchased by him. 

It is interesting to note that in his judg¬ 
ment, dated 10th .Tune 1903, in that 
case Mr. Hailey observed that the con¬ 
stitution of Mauza Lak was quitediflerent 
from that of the Thai kalan villages of 
Bhakkar Tehsil. 

“where the tiiui-giuar* :irc admitted to have a 
rislit to the waste ou partition'' and “can ac¬ 
quire ownership by breaking up the waste.’’ 

It will thus he seen that the nature of 
the tirni in the two villages, the status 
of the disputants, (he points at issue 
and the actual decision are all different. 
That case is therefore of no assistance 
to us. 

In the Ad hi Scnjal case, C. A. 1701 of 
1915, Chug ,i v. Ilamid (Ex. P-17) the 
decision turned on an interpretation of 
the Wajibularz. A reference to Ex. 
D-30 will show that its terms wero 
materially different from those of the 
Wajibularz of Nurpur Khas, and in that 
case both counsel were agreed before the 
High Court as to its meaning. The 
case proceeded on its own facts and is 
distinguishable. 

The above review of the evidence, 
produced by both parties, leaves no doubt 
that the facts and circumstances of 
Mauza Nurpur Khas are peculiar and, 
that in this village certain .tirni-guzars 
whose names wore entered in the khewat, 
of 18G5, were given special rights as co-j 
sharers in the shamilat and their status 
as such has been uniformly recognized 
ever since. 

The next question for determination is 
whether the measure of right is the 
khewat of 18G5 as held by the Settle¬ 
ment Officer and the lower Court or that 
of 1891-92, as claimed in tho plaint. 
On this point again, it is no doubt true! 
that the gonoral rule is that it is the 
khewat of tho settlement which is cur-j 
rent when partition proceedings begin,, 
which determines the proportionate- 
shares of the cosharers: see in this 
connexion C. A. 17G1 of 1915, Chuga v. 
Hamid (Adhi Sergal case, and C. A. 1085 
o/ 1908, Faleh Din v. Sardar Bahadur 
Khan (Ex. P-19) relating to Mauza 
Khushab). A close examination of tho 
entries in tho settlement records of 1891- 
92 relating to Mauza Nurpur shows how- 
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oyer that no separate and new tirni 
khewat was prepared at that time or in 
the third settlement of 1913-14. On 
each occasion the entry of 1865 was 
merely repeated and the relevant por¬ 
tion of the khowat of 1865 was attached 
to the newly prepared Wajibularz. 
bimi arly in the numerous jamabandis, 
which have been prepared since, the 
unit of assessment between the land 
khewatdars and tirni-guzars has been 
taken to be Rs. 1 , 200 , the amount at 
which this village was assessed in 1865, 
and distribution between the two sets of 
cosharers made according to the amount 
paid by them or their predecossors-in 
interest in that year. This was clearly 
held by Mr. Thornburn and his in¬ 
structions have been followed ever since. 
The reason for this is obvious. It was 
only the determinate body of tirni-guzars 
of 1865 to whom the rights of co-owner¬ 
ship in the shamilat had been granted. 
It was never intended nor has this ever 
been the case for any party, that the con¬ 
cession should have been extended to 
graziers, who came to this village for the 
first time in later years and had to pay 
grazing dues. It may also he observed 
here that the plaintiffs had been shifting 
their case on this point also from time to 
time. As stated already this was not the 
position ‘taken up by them finally before 
Mr. Leigh and indeed it appears that in 
the written statement, which was filed 
by Raja Nadir Khan on their behalf in 
the partition proceedings on 0th April 
1914 (Ex. D. 121), it was admitted that 
the measure of right was the khewat of 
1865. The evidence on the record leaves 
no doubt that the contention now put 
forward is unsound and must fail. 
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!o V i°- Ur ° f the maliks in C. A. 2269 of 
1916, Karam Shah v. Dost Mohammad 
khan decided by Broadway and Moti 
bagar, JJ., on 21st February 1923 (Ex. 

an< 3 is no longer in dispute before 
us. Here weave concerned with tirni- 

g'r ^q 1 ^ 3 - "* 10 are ' nc ^ u 3ed in the khewat 
of 1865, but from whom the maliks claim 
malikana dues at one anna per rupee. 
These persons would be entitled prima 
facie to their proportionate share in the 
shamilat, determined on the amount of 
the tirni , paid -by them in 1865. The 
appellants learned counsel has not been 
able to point out to us a single entry in 
an\ revenue paper or other document 
which would have the effect of depriving 
these persons of this right and justify 
the maliks' claim to appropriate their 
share. As pointed out by Mr. Thornburn 
in his order already cited, the origin of 
these malikana dues is not known. But 
he that as it may, the appellants have 
clearly failed to substantiate this part of 
their claim and it must he held to have 
been rightly rejected by the lower Court. 

The only other question on the merits 
which requires decision is the allegation 
that those persons, to whom the tirni- 
guzars of 1865 have transferred their 
rights by sale, gift, or otherwise are not 
entitled to their pro rata share at parti¬ 
tion. It is not disputed that ordinarily a 
transferee stands in the shoes of bis 
transferor and is clothed with the same 
rights as the latter. It is also conceded 
that there are no materials on the pre¬ 
sent record, justifying a departure from 
this rule. The claim 'has not been made 
good and must he disallowed. 

On the above findings the appellants’ 
case fails on the merits on all points 


Coming now to the claim relating to 
thoso tirni-guzars who are entitled to 
share in the shamilat in their own right 
but are liable .to pay an additional one 
anna per rupee to the maliks, it may be 
stated at the outset that these persons 
should be distinguished from the tenants 
who cultivate the land belonging to the 
maliks and pay one anna per rupee to the 
maliks in addition to the rent (legan). 
Persons belonging to the latter class have 
obviously no independent position of 
their own; they cultivate tho lands of 
the maliks; and therefore the share in 
the shamilat pertaining to those lands 
must go to the maliks. This question 
was finally settled by the High Court in 


argued before ‘us. It is therefore not 
necessary to examine at length the plea 
of limitation raised by the defendants. 
As stated already the lower Court has 
upheld this plea partially, the finding 
being that the suit is barred by time so 
far as the plaintiff’s denial of the rights 
of tirni-guzars to a share in the shamilat 
is concerned. In view of all that has 
happened during the 50 years preceding 
the suits there is no doubt that this 
finding is correct. The defendants have 
been clearly and emphatically asserting 
all along their rights, and on each occa¬ 
sion they have been successful. They 
resisted the plaintiffs' claim in the cases 
before M. Zulfikar Ali Khan in 1878 
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(Ex. D- 31), Mi*. Thornburn m 1892 (Lx. 
D- 41), Mr. Achhru Ram in 1893 (Ex. D- 
40), and Mr. Ahmad Shaft in 190- (Ex. 
D- 39 and Ex. D- 65) and this resistance 
was repeated he tore Mr. Leigh m ^" e 
partition proceedings. The case is there¬ 
fore by no means parallel to Sahib Hitla 
v. Bela (4), HahimSinjh v. \Varyaman{oL 
Muhammad Haitif v. Rattan China wi 
and other well-known rulings to which 
reference was made by Mr. Manchanda, 
but falls within the rule laid down in 
Ghulam Hussain v. Saifullah Khan (1) 
and Jaimal Singh v. Chand Singh (8). 

I would therefore uphold the lower 
Court’s decision on this issue also. 

The result is that the appeal fails and 
must be dismissed with costs. 

Agha Haidar, J.— I agree. 

K.N./R.K. Appe a l dismissed. 

(4) 11000) 60 P.R. l'JOO. 

(5) [1907J 140 P R. 1907. 

(G) A I. K. 1922 Lab. 91=07 I.C. 990=3 Lab. 

43. 

<7) [1917] 79 P. R. 1017=12 I.C. 340. 

(3) 11925) 91 I.C. 005. 
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Harrison and Tkk Chand, JJ. 

Dhcnc and others— Appellants. 

v. 

HiraLal and others— Respondents.' 

Second Appeal No. 687 of 1927, Deci¬ 
ded on 17th March 1931. 

Civil P. C. (1908), S. 100— In lower appel¬ 
late Court counsel abandoning mixed issues 
of law, custom and fact—Those issues can¬ 
not be re-agitated on second appeal. 

Where in the lower appollato Court, counsel 
abandoned all issues except one and the issues 
thus abandoned wore mixed questions of law, 
custom and fact, it is not opon to the litigant to 
go behind the admission and ro-agitate the same 
points in the Court of second appoal. [P 343 C 2) 

Diwan Mehr Chand— for Appellants. 

Faqir Chand —for Respondents. 

Tek Chand, J. —One Kirpa, a Mahton 
of the Hoshiarpur district, appointed 
Hira Lai as his heir and executed a deed 
on 18th April 1921 reciting the factum of 
this appointment and stating that the 
appointee would succeed to his property 
on his death. Two years later he at¬ 
tempted to stultify his act by making a 
gift of the whole of his property in 
favour of the defondants-appellants. Hira 
Lai instituted this suit for a declaration 
that the gift was invalid and would not 
affect his rights to succeed to the property 
on Kirpa’s death. The trial Judge dis¬ 
missed the suit holding that the appoint¬ 
ment of the plaintiff as the heir of Kirpa 
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had not been proved. On appeal the 
learned District Judge disagreed with the 
trial Court’s view of the evidence and 
found that the appointment nut been 
duly made. He also held that the ap¬ 
pointment was valid by custom. In the 
course of the arguments before the D\$* 
trict Judge, counsel for both parties 
stated that the only points which re¬ 
quired determination by him related to 
the factum and validity of the appoint¬ 
ment of the plaintiff as the heir of Kirpa. 
and they agreed that if the findings on 
these points were in the affirmative the 
subsequent gift by Kirpa in favour of the 
defendants could not be held as valid. 
Having found for the plaintiff on the 
factum and validity of the appointment, 
the learned Judge, relying ou the admis- 
siou of the counsel, did not go into the 
other issues, hut accepted the plaintiff s 
appeal and decreed his suit with costs. 

On second appeal it is argued that the 
defendants’ counsel was not justified in 
abandoning the issue as to the locus 
standi of the plaintiff to contest the gift, 
even if his appointment as heir was hold 
valid, that the matter must now bo re¬ 
opened and the case remanded to tho trial 
Court for decision on this point. In my 
opinion this argument is without force and 
cannot be accepted. As stated already 
counsel who appeared for the defendants 
in tho lower appellate Court deliberately 
abandoned all issues in the case, except! 
issue 1, and the learned Judge taking 
him at his word proceeded to decide the 
case on that assumption. It is argued 
that the admission by counsel was on a 
question of law and was not binding on, 
the defendants. We find from the record 
however that there is considerable evi¬ 
dence on the record produced by both 
parties, as to the right of the appointer 
to transfer the whole of his property to; 
a third party after he had made a valid: 
appointment of an heir. It cannot there-' 
fore be said that the abandoned issues! 
were purely of law. At best they raised* 
questions which were mixed questions; 
of law, custom aud fact, and if counsel! 
deliberately abandoned them it is not 
open to the litigant to go behind the; 
admission and ro-agitate the same points, 
iu the Court of second appoal. Tho! 
appeal is without force and I would dis¬ 
miss it with costs. 

Harrison, J.—I agree. 

S.N./r.k, Appeal dismissed . 
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Shadi Lal, C. J. and Abdul Qadir, J, 

Mustafa —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1418 of 1931, De¬ 
cided on 19th February 1932, against 
order of Sess. Judge, Gujramvala, D/-8th 
October 1931. 

Penal Code (I860), S. 304, Part 1—Right 
of private defence exceeded—Culpable homi¬ 
cide not amounting to murder—Transporta¬ 
tion for life of accused reduced to rigorous 
imprisonment for ten years—Criminal trial. 
Sentence. 

Where a culpable homicide not amounting to 
murder has beeu caused by the accused in using 
his right of private defence against the deceased, 
such right of private defence in causing such a 
fatal injury to the deceased is clearly exceeded. 
But a sentence of transportation for life is too 
severe in a case especially where the accused had 
a right of private <3ef;nce and is being punished 
for having exceeded it and where the weapon 
which he used was already in his band. Ten 
years rigorous imprisonment is sufficient. 

IP 845 C 2) 

Nazir Hussain for Asadullah Khan — 
for Appellant. 

Ham Lal —for the Crown. 

Abdul Qadir. J. — Tho appellant 
Mustafa anil a companion of his named 
Karim Beg, were trio 1 for an offence 
under S. 302, I. P. C., for having caused 
the death of one Hakim Ali of village 
Ilarar, in Gujrat District, on tho night 
of 28th April 1931. Karim Beg has been 
acquitted on the ground that it was not 
shown that lie took any part in causing 
any injury to Hakim Ali deceased and 
Mustafa has been convicted under S. 304, 
part 1, T. I*. C., and sentenced to trans¬ 
portation for life. The learned Sessions 
Judge has held that Mustafa acted in the 
exercise of the right of private defence to 
rescue his companion Karim Beg, who 
had been captured by Hakim Ali deceased 
without any legal justification for his 
doing so. The appeal was filed by Mus¬ 
tafa through Mr. Asadullah Khan and 
has keen argued before us by Mr. Nazir 
Hussain, who appeared for him. 

Tho story for tho prosecution briefly is 
that Hakim Ali was sleeping at his house 
on 28th April and his father was also there. 
1Jis brother Niaz Ali (P.W. 9) was sleep¬ 
ing in his threshing floor at a distance 
of about 80 karains from the house. Niaz 
Ali was awakened after midnight by 
nakim Ali, who told him that thieves 
were going away and he wanted to pursue 
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tlmm. When Niaz Ali got up lie did not 
notice any thief, but he ran along with 
hi- brother for some 60 karams when he 
noticed two men running away at a 
short distance from them. Both these 
brothers were empty-handed and they 
challenged tho two men whom they were 
pursuing and asked them to stop. The 
latter turned towards them and were 
identified as Karim Beg and Mustafa. 
Karim Beg had a dang in his hand and 
Mustafa had a hatchet. It is stated that 
these men were previously known to 
Niaz Ali and his brother, and could he 
identified, as there was moonlight. 
Niaz Ali tried to get hold of Mustafa 
and was struck by him on the head with 
the blunt side of the hatchet. Hakim 
Ali caught hold of Karim Beg and tried 
to take him towards the village bub 
Karim Beg shouted to his companion to 
come to his help. Thereupon Mustafa 
came and struck Hakim Ali violently on 
the head with the sharp end of tho 
hatchet. Hakim Ali was felled by 
this blow and became unconscious and 
died a few minutos later. Tho outcry of 
Niaz Ali brought Imam Din, Rahraat 
Khan, Gliulam Hassan and Allah Lok 
(P. Ws. 10 to 13) on the scene and they 
were told by Niaz Ali that Hakim Ali 
had been struck with a hatchet by Mus¬ 
tafa who was accompanied by Karim Beg. 
Of these witnesses, who corroborate the 
statement of Niaz Ali the solitary eye¬ 
witness in this case, one Imam Din, is 
his own father. He deposes that Hakim 
Ali saw two thieves and then jumped 
from the kotha in order to pursuo them. 
Imam Din goes on to say that as be was 
himself an old man, ho followed his son 
a little later and reached the scene of 
occurrence after the son had fallen and 
the accused had run away. Ghulam 
Hassan, tho lambardar of the village, and 
Kahmat Khan, a zamindar, are disin¬ 
terested witnesses, who say that the 
accused were at once named by Niaz Ali. 
Allah Lok (r. W. 13) says that the two 
men had passed in front of his well just 
before this occurrence and had told him 
that they were going towards tho bela to 
fetch their animals. 

Both the accused denied having taken 
any part in committing the offence, and 
pleaded alibis. Karim Beg alleged that 
he was present at a dance in a neighbour¬ 
ing village about a mile from his house 
on the night in question. The learned 
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a clean cut through it for a length 


>p«ions Judge rightly dishclieved this 
evidence and hold that Karim Beg "as 
one of the two men who were pursued 
by Hakim Mi, deceased, and Niaz Ali, 
though as already indicated above, ho 
found that Karim Beg did not commit 
any offence. The appellant Mustafa pro¬ 
duced a very elaborato defence, alleging 
that- he was at Gujrat, on the evening of 
28th April, and had gone there with his 
camel on which he loaded ar. iron well- 
gear, which he brought to Jalalpur Soh- 
tiau, on the night of the 28th. A number 
of witnesses came forward in support of 
this version. Their evidence has been 
fully discussed by the learned Sessions 
Judge and rejected. Ho lias shown 
that the accused had ample opportu¬ 
nity, bet"eon tlie time of the oc¬ 
currence and the date of his arrest, to 
arrange evidence as to his alibi and even 
if it be true that lie was at Jalalpur 
Sobtian about 11 p. in. on the night of 
the occurrence, as alleged by Haveli Ram 
D. W. 5, it was possible for him to be 
at Ilaror after midnight, ns Harar is only 
fivo miles from Jalalpur Sobtian. 

After duly considering the evidence 
led by the defenco to prove the alibi of 
Mustafa, I see no reason to take a diU'er- 
ent view of it from that taken by the 
learned Sessions Judge and have no doubt 
that it was Mustafa who along with 
Karim Beg was pursued by Niaz Ali 
(P.W. 9) and his deceased brother. 

The only question for consideration 
therefore is whether the view of the 
offence taken by the Court below is cor¬ 
rect. The Sessions Judge, in fairness to 
the appellant, recognizes that there is 
no proof on the record that ho and his 
companion were thieves and allowing for 
the possibility that the deceased and 
Niaz Ali attempted to capture them 
without any justification in law, he has 
hold that Mustafa had a right of private 
defence when his companion was cap¬ 
tured. As however the two pursuers 
were unarmed, the Sessions Judge has, I 
think, rightly held that Mustafa exceeded 
the right of private defence in causing 
such a fatal injury to Hakim Ali with 
the hatchet that ho had in his hand. 

The medical evidence shows that there 
was an incised wound 5” x 1/2” on the 
head of the deceased which had cut light 
through the parietal bono and the brain 
matter was coming out through the 
wound. The right parietal bono had 


of 5 inches and below this the mem¬ 
branes of the brain had been incised 
to an extent of 5 inches and below the 
membranes tho brain had been incise ! to 
a depth of 2 1,2 inches. There was no 
justification under the circumstances 
mentioned above, for causing such an 
injury with a formidable weapon on a 
vital part of the body of the deceased. 

The offence therefore clearly falls 
under 8. 301, part 1, 1. 1’. C. I'ho sen¬ 
tence of transportation for life however 
appears to ho too severe in a case where 
the accused had a right of self-defence 
and is being punished only for having 
exceeded it. It may also be remembered! 
that tire weapon used was a weapon 
which he had alieady in his hand and in 
mv opinion a sentence of ten years’i 
rigorous imprisonment would meet tlie; 
ends of justice in the circumstances of' 
this case. I would therefore uphold lho 
conviction of Mustafa under S. 304, 
part 1. I. 1\ C.. but accept his appeal to 
this extent that his sentence may bo 
reduced to one of ten year-’ rigorous 
imprisonment. 

bhadi Lai, C.J.—i concur. 
ll.V./U.K. Sentence re<hice<l. 
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Emperor 

Y. 

Harwich —Accused—0|«jito Party* 

Criminal Rcvn. No. 09y of 1931, De¬ 
cided on 26t.h January 1932, case re¬ 
ferred by Sess. Judge, Lahore, IV- 22nd 
May 1931. 

(a) Penal Code, S. 367— Sodomy —Absence 
of early medical examination presents un¬ 
satisfactory nature of prosecution case. 

Tho value of an early medical examination in 
connexion with ciiincs of violence is so well 
understood in this country that the absence of 
such examination in a case of sodomy must bo 
regarded as a very unsatisfactory feature of tho 
prosecution case. [p $17 Gl] 

(b) Criminal Trial—Investigation—It is not 
good to abandon investigation and to resume 
it after long delay as it seriously prejudices 
accused. 

It is not proper to abandon an investigation 
of a crimo shortly after it is begun aud 
resume it after a considerable delay because 
such delay causes serious prejudice to an ac¬ 
cused person by giving timo to witnesses to 
bring their evidence into harmony, by rendering 
identification less certain aud by interfering 
with tho preparation of tho defence .[V 347 C 1,21 
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(c) Criminal Trial—Prosecution not prov¬ 
ing case against accused —No inference from 
defence need be drawn, 


Emperor v. Barwick (Monroe, J.) 


It is the duty of the prosecution to prove the 
case against the accused. Where the prosecu¬ 
tion does not prove a case against the accused 
it is not legitimate to draw any inference against 
the accused based on criticism of the defence. 

IP 348 C 1] 

(dj Criminal P. C.(1898), Ss. 306 and 307 

Trial by jury—Provisions of Ss. 306 and 
307 are mandatory — English Court s posi¬ 
tion is different from that of Indian Court. 

Both Ss. 30G and 307 are mandatory. In a trial 
by jury the position of a Sessions Judge in India 
differs from that of a Judge in England. The lat¬ 
ter is merely an instrument for passing a sentence 
or directing a release once the verdict of the 
jury is given. Here in India the Judge has to 
make up his mind, whether he agrees or dis¬ 
agrees with the verdict and in the latter case, 
form an opinion on the necessity for the ends 
of justice of submitting the case to the High 
Court: A.I.R. 1029 Pat. 313, Ref. (P 348 C ll 

(e) Criminal Trial—Person against whom 
offence is not proved should not be punished. 

It is not in accordance with general princi¬ 
ples of tho criminal law, much less is it conso¬ 
nant with the ends of justice that a person against 
whom an offence has not been proved should be 
convicted and punished for it. IP 348 C 2] 

(f) Criminal P. C. (1898), S. 307 — Case 
referred — High Court has to decide case 
after giving due weight to verdict of jury 
and Court—Verdict need not necessarily be 
perverse. 

Where a case has been referred under S. 307 
it is the duty of the High Court after consider¬ 
ing the entire evidence and after giving due 
weight to the opinions of the Sessions Judge 
and the jury to acquit or convict the accused. 
It is not necessary that the verdict of the jury 
should be perverse or clearly or manifestly 
wrong: 29 Cal. 128 and 3G Cal. G29, Ref. 

[P 348 C 2] 

Dcs liaj Sawhney —for tho Crown. 

Behari Lai and Daulat Ram Kalia — 
for Opposite Party. 

Monroe, J. —The facts of this case as 
alleged by the witnesses for the prosecu¬ 
tion are briefly as follows. On 12th 
November 1929, five boys, Kehar Singh, 
now aged about 13, P. W. 2, Jogindar, 
now aged 8, P. W. 5, Rajindar Singh now 
aged 8, P. W. 6, Slier Mohammad, now 
aged 10, P. \V. 3 and Gulwant, now aged 
7, P. W. 4, were going home from Bibi- 
wala school shortly after 4 p. m. to get 
to their homes at Joganand village. They 
had to cross a bridge over the canal and 
as the> v approached the bridge they saw 
an Englishman who had a bicycle rest¬ 
ing at the bridge. He seized Kehar Singh 
P. W. 2 and Slier Mohammad, P. W. 3, 
•each by the neck and driving the other 
three boys in front of him brought all 
five to some bushes close by, Slier Mo- 
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ham mad then ran away; the accused mado 
the other four boys take their trousers 
oil and then committed sodomy on them 
severally and successively during tho 
next few minutes; Slier Mohammad called 
out and the accused hearing the cries 
dismissed the boys; the cry attracted two 
persons Bhagwan Singh, P. W. 10 and 
Sant Singh, P. W. 7; the accused ran to 
his bicycle and rode away. Each of tho 
four boys who was maltreated states 
that ho told his parents on his return 
home; Slier Mohammad states that he 
went home and told no one. 

For purposes of identification other 
witnesses havo given evidence for tho pro¬ 
secution, namely, Santa Singh, P. W. 7, 
Bhagwan Singh, P. W. 10, Kishua, 
P. \V. 11, a hoy of 12 years and Khair 
Din, P. W. 12. All of these persons are 
alleged to have seen the accused at or 
near the place of occurrence. Their evi¬ 
dence is discussed later. 

The accused was accordingly charged 
under S. 367, 1. P. C., and was tried be¬ 
fore the Sessions Judge and a jury at 
Lahore and on 11th May 1931; tho jury 
by a majority found the accused guilty, 
though the learned Sessions Judge be¬ 
lieves that the verdict of tho jury was 
considered and honest, ho considers 
that the case against tho accused was 
not proved and he has accordingly ref¬ 
erred the matter to this Court under 
S. 307, Criminal P. C. The learned 
Sessions Judge has examined the evidence 
in his judgment and states that ho lias 
come to tho conclusion .first that it lias 
not been shown that anyone committed 
any of the offences with which the 
prisoner is charged and secondly that on 
tho assumption that the offence has been 
committed the identification of the ac¬ 
cused as tho person who committed the 
offence has not been effected. 

The four boys, Kehar Singh, P. W. 2, 
Gulwant P. W. 4, Jagindar, P. W. 5, 
and Rajindar, P. W. 6, the subjects of 
the actual offence are witnesses for the 
prosecution and their evidence is in part 
corroborated by Sher Mohammad, P. W. 
3, who by reason of his running away, 
was not actually present during the 
whole period when the accused was with 
the other hoys. 

Fazftl Karim, P. W. 9, the Head Con¬ 
stable in charge of the case did not im¬ 
mediately on the making of the report 
'have the boys examined by a doctor. To 
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anyone putting faith in the description 
of the offences as given by the boys such 
an examination would at once have 
suggested itself as an obvious means of 
having that story corroborated. The 
value of an early examination in con¬ 
nexion with crimes of violenco is so 
well understood in this country that the 
absence of such examination in the pre¬ 
sent case must be regarded as a very un¬ 
satisfactory feature. 

The record shows that there is no 
material difference in the several ac¬ 
counts of what happened hut after a 
careful consideration of the details of 
the actual commission of the offence 
I have come to the conclusion that the 
story as related is not credible. While 
it is almost certain that somo incident 
took place in which one or more of these 
boys and a man, probably a European, 
took part, imagination has operated in 
the complication of the story told by the 
boys to such an extent that itisnot.iii my 
opinion, possible to coino to any definite 
•conclusion about what did actually take 
place. It is remarkable that though four 
of the boys state that they told their 
respective parents of the incident not 
■one of these parents made a report to the 
police, nor did Bhagwan Singh, P. W. 10 
or Santa Singh, P. \V. 7, both of whom 
state that they were present immediately 
after the incident. The First Informa¬ 
tion Report was in fact made on 13th 
November on what, in urging that it 
should bo neglected, the learned counsel 
for the prosecution very properly rles- 
•cribed as third or fourth hand evidence. 
I therefore agree with the opinion of the 
learned Sessions Judge when he says : 

' I am not able to find that the ofTonccs with 
which the prisoner has been charged were com¬ 
mitted by anybody, though as already stated I 
think that somo extraordinary incident did 
•occur. 1 ' 

The investigation of the case and the 
identification of the accused now come to 
be considered. The date alleged for the 
offence is 12th November 1929. The 
police received information on the 13th 
and the Head Constable, P. W. 9, com¬ 
menced his inquiry on the 13th or 14th. 
He abandoned it af,ter two days and did 
not resume it again until 26th December. 
A delay of this kind causes serious pre¬ 
judice to an accused person. It gives 
time to witnesses, even those who may 
I not actually be dishonest to bring their 
evidence into harmony. It tends where 


identification is necessary to render it: 
less certain and, above all. it may inter-j 
fere with the preparation of the defence. 1 
An accused person who is charged shortly 
after the commission of an offence may 
then have no difficulty in recalling what 
he was doing at the time of the offence 
and may havo the advantage of the fresh 
recollection of the persons in whose com¬ 
pany lie may have been at that time. 
Few peopie whose life is not a monotonous 

routine could alwavs recall what thev 

% » 

had been doing at a particular moment 

six weeks previously. The long delay in 

the present case seems to have afforded 

to Soba, the father of Ivehar Singh, 

P. W. 3, an opportunity for discussing 

the identity of the accused \\ ith some of 

the witnesses who took part in the 

identification. 

When, on 20th December, the Head 
Constable. P. W. 9, resumed his activi- 
tives he again went to Joganand villago 
and " picked up ” Slier Mohammad, 
P. W. 3, Kohar Singh. P. W. 2. Kliair 
Din, P. W. 12, Santa Singh, P. W. 7, 
Situ Ram, P. W. 13, the school master 
at Bibiwala, and Bhagwan Singh, P. W. 
10, or he sent a constable to bring these 
persons to Bhatinda where the accused 
lived. Ho makes both statements. He 
took these persons to the Bhatinda 
Qasba where the railway officials of the 
stations were collected for sports. It is 
significant that he does not mention that 
Soba Singh, father of Ivehar Singh, was 
also of the party, especially in the light 
of the evidence of Sher Mohammad who 
in speaking of the visit lo the Qasba, 
says : 

“ Soba Siugh, father of Ivehar Singh, also 
picked him (i. e., tho accused) out because ho had 
seen him before.'* 

The evidence of Kelmr Singh himself 
i9 to the same effect. He says : 

My father told me many times that lie had 
seen the prisoner before.” 

Two witnesses, Sher Mohammad. 
P. W. 3 and Ivhair Din, P. W. 12, testify 
to the presence of Ivishna, P. W. 11, iu 
this party, though the Head Constable 
Ijimsolf does not mention him. It is 
curious that so many persons should 
have been collected by the Head Con¬ 
stable at the 9cene of the arrest and 
that Soba Singh who had no first¬ 
hand connexion with the ooourrenoe 
should havo boon allowed to interfere. 
(After reviewing the prosecution evi¬ 
dence regarding identification and hold- 
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ing it to be worthless the Court pro¬ 
ceeded as under). On the view that I 
take of the case it is unnecessary to dis¬ 
cuss the evidence of defence in detail. 
Like the rest of this case it is not satis¬ 
factory hut as it lies on the prosecution 
to prove the case against the accused, and 
this has not been done, it would not be 
legitimate to draw any inference against 
the accused based on a criticism of the 
defence. 

The learned counsel for the prosecution 
who frankly admits that the whole in¬ 
vestigation of this case is very unsatis¬ 
factory, has nevertheless urged on this 
Court that the Sessions Judge would have 
been well advised to accept, the verdict 
of the jury. As 1 understand his argu¬ 
ment, it is that there is some special 
sanctity attaching to the verdict of the 
jury, both when tho verdict is unani¬ 
mous and when it is that of a majority, 
but this is clearly not the law as the un¬ 
equivocal wording of the sections of tho 
Criminal Procedure Code which deal 
with the matter shows. S. 300 (l) pro¬ 
vides that 

" when in a case tried before the Court of Sessions 
the Judge does not think it necessary to express 
disagreement with the verdict of the jurors or a 
majority of the jurors, he shall give judgment 
accordingly;’ 

and S. 307 (l) provides that 

"if in any such case, the Judge disagrees with the 
verdict of the jurors cr of a majority of the jurors 
on all oranyeftho charges on which <iny ac¬ 
cused person has been tried and is clearly of opi¬ 
nion that it is necessary for the ends of justice to 
submit the ca=e in respect of such accused person 
to the High Court, he shall submit the case ac¬ 
cordingly, recording the grounds of his opinion." 

The mandatory nature of both sections 
should be noted. A duty is cast on the 
Judge of considering the verdict. He 
is not like a Judge in an English Court, 
an instrument for passing a sentence or 
directing release once a verdict is given. 
Tie must make up his mind whether he 
agrees or disagrees with the verdict and 
in tho latter case form an opinion on tho 
necessity for tho ends of justice of sub¬ 
mitting tho case to the High Court. 
There is a note at p. 727 of Sohoni’s 
Criminal Procedure Code, which appears 
to support the contention of the learned 
counsel : the heading of this note com¬ 
mences : 

“ Reference should be made only when tho 
verdict of the jury is manifestly wrong." 

This statement read alone, is in my opi¬ 
nion, mislead ing and in its literal sense 
unwarranted by the words of the Lode. 


Bead with qualifications, it could no 
doubt be justified ; and if the remainder 
of the heading referred to is given full 
weight, it appears that the words 'mani¬ 
festly wrong ” are, in effect, qualified ; 
the heading continues : 

44 and not in every case of doubt nor in every 
case in which a view different from that of the- 
jury can be entertained." 

This heading is quoted from the judg¬ 
ment in Iiovidas Hat v. Emperor (l) 
which is cited in tho following note. 
The note states that in this case the jury 
acquitted the accused and that the Ses¬ 
sions Judge disagreeing with the verdict 
referred the case to the High Court. A 
perusal of the case itself shows that what 
actually happcncl was that the accused 
were convicted and the Sessions Judge 
sentenced each 'of them to nine years' 
imprisonment, remarking that while ho 
disagreed with the verdict, it was a 
reasonable one and he accepted it with¬ 
out hesitation. There was accordingly 
no reference to tho High Court under 
S. 307 (1), hut an appeal by the accused 
against his conviction on the ground 
(inter alia) that the Judge could not con¬ 
vict the accused because of the provisions 
of S. 800 (1). It therefore appears that 
the comments on tho effect of S. 307 (l) 
wore obiter : tho condition that the Judge 
should he clearly of opinion that for the 
ends of justice a reference was necessary 


was not fulfilled. 

In the present case tho Sessions Judge 
not only disagrees with the verdict of the 
jury, but after an examination of all the 
evidence finds that the prisoner has not 
been proved to have committed any of 
the three offences with which ho has been 
charged. It is not in accordance with, 
general principles of tho Criminal law. 
much less is it consonant with tho ends 
of justice that a person against whom an 
offence has not been proved should he 
convicted and punished for it. In 
opinion, the Sessions Judge forming the 
view that he did, had no option hut to 

refer this case under S. 307 (1). 

The case having been referred, it is the 
duty of this Court after considering toe 
entire evidence and after giving due 
weight to tho opinions of the Sessions, 
Judge anil the jury to acquit or convict 
the accused. In Emperor v. Lijall UJ 
it was cont ended on th e authority 
~ Ml A I R~ 1929 Pat. 313=(1929) Cr. C. 99—30 

( ’ Cr L. J. 721=117 I. C. 173=S Pat. 344. 

(2) 11902) 29 Cal. 12 S=G C. \V. N. 253. 
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several reported cases that the lli«h 
Court was hound to act in accordance 
with the unanimous verdict of the jury, 
unless it was shown to ho perverse or 
dearly or manifestly wrong. The learned 
Judge's pointed out that- since these deci¬ 
sions had been given the terms of S. 307 
had been altered to their present form. 
We have here a probable source for the 
obiter dictum in Hernias Eai v. Emperor 
(1). hut, be that as it may, Frinsep and 
Stephen, JJ.. laid down that in the ce.se 
of an acquittal it is not necessary for the 
prosecution to show that the opinions of 
the jury are perverse or clearly and 
manifestly wrong as was held in the cases 
cited to them which were decided before 
the law was amended in 1896 and ex¬ 
pressed as it now stands. In Emperor v. 
Annada Charon Thakur (3), Caspers/,, J., 
said : 

■“ It would have been an obvious disregard of duty 
to have thrown out this reference merely because 
it might be argued upon the face of the charge to 
the jury that the verdict was not altogether au 
unreasonable one.” 

If S. 307 requires a commentary, it 
may ho found in these cases with which 
the dictum in Ramdas Rai v. Emperor 
(1) is not consistent. 

I have considered the entire evidence 
And I have endeavoured to give due 
weight to the opinions of the Sessions 
Judge and the jury. For the reasons al¬ 
ready given I find that the caso is not 
proved and I would acquit the accused. 

Shadi Lai, C. J. —I concur. 

K.Y./R.K. Accused acquitted. 

(§TL190O) 36 Cal. G2Q=i6Cr.L.T 32=21.0.407. 
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Report.—This is a petition 
vision of an order framing a charg 
the petitioners under S. -iCO, 


for re- 
eagainst 
I.'P. C. 


The allegations in the complaint were 
that the | etilioners, who are husband 
and wife, paid a visit to the complainant 
and induced him it part with a sum of 
Us. 260 on the representation that they 
would ser.l rice worth that amount from 
llajipnr which would he sold at a profit in 
the complainant's village Debra and that 
they, in spite of many reminders, refused 
to send the rice. The accused denied 


having received any such sum from the 
complainant, but stated that they had 
purchased rice for the complainant who 
had failed to pay the loss incurred in the 
transaction due to a fall in the price. 
The complainant was not able to produco 
a receipt for the sum of Rs. 260. Ho 
stated in the complaint that it had been 
lost. The parties are traders and there 
is, in my opinion, a dispute of a civil 
nature between them. Even if the com¬ 
plainant advanced a sum of Rs. 260 to 
the petitioners, it does not appear that 
they intended to cheat him when they 
received it. I am of opinion that tho 
charge should bo quashed. 

I submit tho record to the High Court 
for orders. 

Order.—Tho case against the peti¬ 
tioners may be an extremely weak one 
but I am not prepared to say that is any 
ground for quashing the charge. If tho 
case results in a conviction tho appellate! 
Court can rectify the matter. Indeed it! 
is by no means certain that a conviction' 
will follow if what tho learned Sessions 
Judge states is correct. 


I decline to interfere. 


Nand Lai and another — Accused — 
Petitioners. 


K.N /lUv. 


Order accordingly. 


v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1373 of 1931, De¬ 
cided on 12th February 1932, Case re¬ 
ported by Sess. Judge, Hoshiarpur, D/- 
19th November 1931. 

Criminal P. C. (1898), S. 439-Qua.bing 
charge in reviwon—Ca«e against petitioners 
is extremely weak is not sufficient. 

Tho fact that the case against tho petitioners 
is an extremely weak one is no ground for quash¬ 
ing the charge framed against them in revision. 
If the case results in conviction tho appellate 
Court can rectify the matter. IP 949 c 2] 

Chiranjiva Lai Aggarwal—lor Peti¬ 
tioners. 

llchr Chand Sud —for the Crown. 
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Addison and Damp Singii, JJ. 

Pal Singh —Petitioner. 

v. 

Mt. Nihal Kaur —Opposite Party. 

Criminal Revn. Case No. 993 of 1931, 
Decided on 12th February 1932; caso 
reported by tho Sess. Judge, Amritsar, 
D/- 20th August 1931. 

* Cr»m‘n«l P. C. (1898), Ss. 488 and 489- 
Mode of proof stated—Magistrate can pass 
a ^solute order under S. 488, based on com¬ 
promise Lelween parties referring only to 
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amount fixed as maintenance and nothing 
else. 

Iu proceed iocs under S. 483 there can be uo 
objection to the parties compromising before a 
Magistrate by agreeing between themselves as to 
what is the proper rate of maintenance. This 
agreement may in itself bo sufficient proof of 
negligence on the part of husband. Where how¬ 
ever the compromise is with respect to other 
matters as well which do not come within the 
purview of S. 488, or where the compromise 
amounts to an agreement to live separately by 
mutual consent, then that compromise cannot be 
given effect to in a criminal Court. But if a 
husband and wife agree at once as to the rate of 
maintenance without adding conditions which 
cannot form part of the order passed under S. 4SS 
tho matter can be ended at once by the Magis¬ 
trate passing an order in terms of the compro¬ 
mise to the effect that he awards a monthly al¬ 
lowance of such and such an amount, as the 
compromise by itself will be sufficient evidence 
of the condition precedent to the application be¬ 
ing lodged. (Case laxo discussed.) [ P 351 C 1] 

Murari Lai Batra —for Petitioner. 

Bhagat Singh —lor Opposite Party, 

Addison, J. —On 6th April 1929, Mt. 
Nihal Kaur applied, under the provisions 
of S. 488, Criminal P. C., for a mainten¬ 
ance order amounting to Rs. 60 per 
mensem against her husband Pal Singh. 
He appeared on 6th May 1929 and put in 
an application to the effect that he had 
not refused to maintain his wife nor had 
he turned her out of his house. He was 
willing to maintain her if she resided 
with him. The case was then-adjourned 
for evidence to 25th June 1929, and on 
that date Mt. Nihal Kaur and her hus¬ 
band made statements, amounting to a 
compromise in which several conditions 
were embodied. The compromise was 
that she would receive as maintenance 
Rs. 200 per annum as well as a separate 
residence in her husband’s village in 
which she and her daughter would reside. 
If she did not live in this house in the 
village it was stated that she would not 
be entitled to any maintenance. She 
was permitted however to leave the vil¬ 
lage on the usual festive occasions and on 
occasions of mourning with her husband’s 
permission. She was also allowed to 
visit her relations with similar permis¬ 
sion. It was further agreed that the 
maintenance would be reduced to Rs. 10 
a month after her daughter was married. 
Thereupon, the Magistrate made an order 
embodying all tho above conditions. The 
sum fixed as maintenance was paid for 
three months. Thereafter the husband 
refused to pay it and Mt. Nihal Kaur ap¬ 


plied to enforce the order. The Magis¬ 
trate of the First Class issued a warrant 
for the collection of the arrears and the 
husband moved the Sessions Judge to 
have this order set aside. 

The Sessions Judge has forwarded 
the proceedings to this Court with tho 
recommendation that the order of the 
Magistrate for the recovery of the main¬ 
tenance by attachment and sale of tho 
property of Pal Singh should be set aside 
and the respondent be directed to a civil 
Court for redress on the ground that a 
criminal Court could not pass an order 
for maintenance on the basis of a com¬ 
promise but should have directed the 
parties to a civil Court and dismissed tho 
application for maintenance. 

The law on tho subject is contained in 
Ss. 488 and 489, Criminal P. C. Upon 
proof of neglect or refusal by a husband 
to maintain his wife a Magistrate of the 
First Class may order the husband to 
make a monthly allowance for his wife’s 
maintenance. It is clear however that 
this must be an absolute order without 
conditions, that is, the order must fix a 
certain sum to be paid per mensem for 
the maintenance of the wife upon proof 
of the husband's neglect or refusal to main¬ 
tain her. Such proof of course need not 
be the evidence of witnesses hut the ad¬ 
mission of the husband that he had been 
neglecting or refusing to maintain her 
would be sufficient. If at the hearing 
the husband at once stated that he was 
willing to pay a specified sum that also 
might amount to an implied admission 
that he had been neglecting or refusing to 
maintain his wife. If however the hus¬ 
band offers to maintain his wife on con¬ 
dition that she should live with him tho 
Magistrate may consider any ground of 
refusal stated by the wife for not doing 
so and may stili make an order for main¬ 
tenance if he is satisfied that there is just 
ground for so doing. But no wife is enti¬ 
tled to receive an allowance from her 
husband under this section if she is living 
in adultery or if without any sufficient 
reason she refuses to live with her hus¬ 
band or if they are living separately by 
mutual consent, and on proof of any of 
these three facts the Magistrate must 
cancel any order already made. Again, 
under S. 489 the Magistrate may vary 
the amount fixed on proof of change of 
circumstances while he may also cancel 
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or vary a previous order when it appears 
to him that this should bo done in con¬ 
sequence of any decision of a competent 
civil Court. 

This being the law, there can be no 
objection to the parties compromising 
bofore a Magistrate by agreoing between 
themselves as to what is the proper rate 
Iot maintenance. This agreement may in 
jitself be sufficient proof that the husband 
(has been neglecting or refusing to main¬ 
tain his wife or there may be evidence to 
that effect or an express admission by the 
husband to the same effect. Where how¬ 
ever the compromise is with respect to 
other matters as well, which do not come 
within the purview of S. 488, Criminal 
P. C., or where the compromise amounts 
to an agreement to live separately by 
mutual consent, it seems to me that that 
compromise cannot be given effect to in 
a criminal Court ; for all that it can do 
. is to make an absolute order fixing a 
monthly allowance in the circumstances 
already stated. In such a case it will 
be the duty of the Magistrate to dismiss 
the petition under S. 488, Criminal P. C., 
and to refer the wife to a civil Court to 
enforce the agreement. I wish however 
again to emphasize that there i9 no ob¬ 
jection to the husband and wife merely 
agreeing as to the proper rate of main¬ 
tenance to be awarded to the wife. 

There has been some confusion in the 
reports on this'subject and for this reason 
it is necessary to refer to some of the 
authorities. The question was first dis¬ 
cussed in Mt. Rahim Bibi v. Khair 
Din (l). An order had been made in 
that case under S. 488. Criminal P. C., 
awarding the complainant a specified 
monthly maintenance from her husband. 
The complainant applied subsequently 
for realization of the arrears of tho main¬ 
tenance. At this stage tho husband im¬ 
puted misconduct to his wife, which 
could be done under sub-S. (4). Even¬ 
tually no inquiry was made into this 
charge and the parties came to an agree¬ 
ment that for the future if the wife 
resided in a house providod by the hus¬ 
band she should get a monthly allowance 
and if not it should be stopped. An 
order was made by the Magistrate to 
this effect and the wife again applied lor 
arrears of maintenance. On this occa¬ 
sion the husband alleged that the wife 
did nob reside in the house as aer-pod 
W 11688] 42 P. R. 1888. -* 
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Finally the Magistrate found against the 
wife and rejected her application for 
arrears. It was held by the Punjab Chief 
Court that the Magistrate was right in 
rejecting the last application inasmuch 
as the agreement which the Court had 
previously recorded, and which was an 
agreement to live separately by mutual 
consent, had the effect of superse.ling the 
first order as to maintenance. It was 
further said that whatever rights the 
settlement might give rise to in a civil 
Court neither the agreement nor the 
order incorporating the agreement was 
one which could be enforced summarily 
under S. 488, Criminal P. C. Mt. Rahim 
Bibi v. Khair Din (l) thus does not lay 
down the general principle that no com¬ 
promise can he enforced by a Magistrate 
acting under S. 4S8, Criminal P. C., and 
there is nothing in it to the effect that 
if tho parties agree before a Magistrate 
as to what tho amount of the mainten¬ 
ance shall be, the Magistrate cannot 
accept that agreement. The ruling in 
question is based on sub-S. (4) to the 
effect that no wife shall bo entitled to 
receive an allowance from her husband 
if they agree to live separately by mutual 
consent. 

Appended to the above ruling is an¬ 
other ruling, Mt. Najibulnissa v. Mustafa 
Khan. There the Magistrate passed 
an order, also on compromise, to the 
effect that the complainant would get 
Rs. 6 per mensem provided she lived 
under the protection of her husband. It 
was held that if the parties came to an 
amicable arrangement that the husband 
was to pay the wife a monthly sum on 
certain conditions, the Magistrate's duty 
was at an end and tho application should 
have been dismissed and the wifo told 
that her remedy would be by a civil suit, 
should her husband not fulfil his agree¬ 
ment. This also seems to bo sound as there 
is no provision for a conditional order under 
S. 488, Criminal P. C., the only order 
possible under that section being one for 
the payment of a specified monthly sum 
on proof of the husband's neglect or refu¬ 
sal to maintain his wifo, subject to tho 
other conditions of the section. 

This mattor has also been discussed by 
me in Mt. Hakim Devi v. Sham Sinah 
A. I. ft. 1931 Lah. 574. All I did in that 
case was to point out what exactly was 
decided in Mt. Rahim Bibi v. Khair Din 
(1). I have nothing to add to what I 
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5ili! ! that figment, which is not at have said above provided always that 
variance with my previous judgment in there are not super added ™. 
Sham Singh v. Alt. Ilakam Devi, A.I.R. comin<* within tUr, . 0 r! b n ,° 

1930 Lah. 524, though the hearlnote is Criminal P C It ^ 

"■rO'>e in the Wt.r except that on fur- Madras ruling that if a husband an” w 3 

ther consideration I now see no reason to agree at onee as te the rate of main 
doubt tho correctness of the ludgment nance without adding conditions which 
.appendel to Mt. Ba.nm bib, V. Khan cannot form part of the order paused 

1 '■ . ,, . under E1.488, Criminal P. C„ the mat. 

I t seems to me however that my learn- ter can be ended at once by the Magistrate! 
ed brother Dalip Singh went too far in passing an order in terms of the com 1 
BvAhu Earn v. Mt. hhcvi Deri, A. I. Ii. promise to the effect that ho awards a) 
1926 Lah. 469. lie said it is clear that monthly allowance of such and such an 1 
once a compromise is entered into to pay amount, as the compromise by itself will 
maintenance there is no refusal to pay lie sufficient evidence of the condition 
maintenance on the part of the husband precedent to the application being lodged.! 
and therefore S. 48$ has no longer any My view of the law being as stated 
application: an order regarding such a above it follows that in the case before 
compromise is therefore passed without us the Magistrate was not entitled to 
jurisdiction under that section. It seems pass an order in terms of the compromise 
to me that these words possibly did not which not only amounted to an agree- 
eonvey what the learned Judge wished to ment to live apart by mutual consent but 
say. The fact that the parties com pro- contained conditions which could not bo, 
mise as to the proper rato of maintenance enforced or embodied in an order under 
cannot mean that at the time the peti- S. 4s8, Criminal P. C. 
tion was brought there was not neglect For the reasons I have given I would 
or refusal by the husband to maintain set aside the order of the Magistrate for 
his wife and that is the only condition the recovery of the maintenance by at- 


precelent to the petition being brought. 
If that circumstance is established or ad¬ 
mitted either expressly or impliedly 
-there can he no objection to a compro¬ 
mise in the proceedings as to the amount 
of maintenance to be paid. 

This question also arose before a Judge 
of the Madras High Court in Mawjay- 
yammaw Appalasioami, A.I.li. 1931 
Mu-/ 185. There the Magistrate refused 
toenforce an order of maintenance passed 
under S. 488, Criminal P. C„ on the 
•ground that the original order was based 
on a compromise. It was said in the 
•judgment that if the parties had settled 
the dispute by themselves without any 
reference to the Court there would have 
been no order under S. 488, Criminal 
P. C , hut such settlement was evidently 
not what they contemplated. The bus- 
band was prepared to consent to juilg- 
ment without giving the petitioner any 
further trouble so long as her claim for 
maintenance was reasonable and there¬ 
fore the Magistrate passed orders in the 


tachment and sale of the property of Pal 
Singli and would refer Mt. Nihal Kaur to 
a civil Court for the enforcement of the 
compromise entered into by her and her 
husband. 

It would be much better if in future 
Magistrites refrained from pissing orders 
under this section which cannot bo en¬ 
forced because they amount to agreement 
to live apart by mutual consent or con¬ 
tain conditions which cannot he embo¬ 
died in such orders. In sucli a case the 
application should lie dismissed and the 
wife told that, if the agreement arrived 
at is not acted upon, she can only enforce 
it in the civil Courts. It would also seem 
to be proper that the wife should bo in¬ 
formed that the effect of coming to sucli 
an agreement as is indicated above is that 
she loses her cheap and speedy remedy 
in the criminal Courts. 

Dalip Singh, J.— I agree. 

B.V./r.K. Application dismissed. 


terms of this agreement or compromise. 
This was characterized as being a very 
sensible arrangement which did not 
in anv way detract from the force of 
the order. With this view l am in agree¬ 
ment, as will bo apparent from what I 



1932 Bahuat Ali v. Mt. Sadiqulnisa (Hilton, J.) Lahore 353 


A. I. R. 1932 Lahore 353 

Addison and Hilton, JJ. 

Jtahmat Ali Khan and others —Plain¬ 
tiffs—Appellants. 

v. 

Ht. Sadiqulnisa and others— Defen¬ 
dants— Respondents. 

First Appeal No. 2178 of 192G, De¬ 
cided on 26fch October 1931, from decree 
of Sub-Judge, 1st Class, Karnal, D/- 30th 
July 1926. 

(a) Custom (Punjab)—Revenue records— 
Entry of common ancestor in pedigree 
table does not necessarily raise presumption 
that property is ancestral. 

The entry of the name of tho common ances¬ 
tor in the pedigree table of the revenue records 
is not alone sufficient to raise a prosumption 
that tho property is ancestral; A . I. 72. 1927 
Lah. 477, Ref. # [P 353 C 2] 

(b) Custom (Punjab)—Some property self- 
acquired—Party relying on ancestral nature 
of property has to define boundaries bet¬ 
ween two. 

Where some of the property is admittedly self- 
acquirod tho burden of proof is on the party 
•relying on the ancestral nature of the property 
to define the boundaries between the self-ac¬ 
quired land and tho other land which he assorts 
to be ancestral; 35 Cal . 1030, Ref. (P 354 0 1] 

(c) Custom (Punjab)—Collaterals of sixth 
degree have to prove that they are preferred 
to daughter in succession to ancestral pro¬ 
perty. 

The onus in the case of the collaterals of the 
sixth degree according to the general custom is 
on such collaterals to prove that even in suc¬ 
cession to ancestral proporty they are preferred 
to the daughter of the deceased proprietor: A. I. 
R. 1922 Lah. 387, Ref. [P 354 0 2] 

(d) Custom (Punjab) — Rajputs—Panipat— 
No wife or male issue—Daughter if married 
in Panipat proper and living succeeds to 
•ancestral property. 

Among the Rajputs of Panipat where thoro is 
no male issue or wifo to the deceased proprietor 
tho daughter succeeds to tho ancestral property 
of her father provided that she is married in 
Panipat proper and is alive. [P 354 C 2] 

(e) Custom (Punjab)—Entry in Riwajiam 
regarding succession refers to ancestral pro¬ 
perty. 

Whoro an entry in a Riwajiam regarding suc¬ 
cession has not specified tho nature o£ tho pro¬ 
perty to which it refers it should bo taken as 
referring only to ancestral property: 1 Lah. 
281 and A. I. R. 1925 Lah. 403, Ref. [P 354 0 2] 

Badri Das and Ghulam Mohytiddin— 
for Appellants. 

M. L. Batra and S. K. Ahmad —for 
Respondents. 

Hilton, J.—Muhammad Zahuruddin. 
a Rajput of Panipat, died on 25th Decern- 
her 1919. Mt. Sadiqulnisa, defendant 1, 
is his daughter. Mt. Ahraadi Begam, de¬ 
fendant 2, is his widow, and the plain¬ 
tiffs are collaterals in the sixth degree. 
1932 L/45 & 46 


Before his death Muhammad Zahuruddin 
made a will in favour of his daughter. 

This is a first appeal by the plaintiffs 
against a decree of the Senior Subordi¬ 
nate Judge of Karnal dismissing their 
suit for declaration that the will of 
Muhammad Zahuruddin is of no eflect 
against their reversionary rights and that 
after the widow's death they will be 
entitled to succeed to the agricultural 
laud aud residential property left by 
Muhammad Zahuruddin. 

The learned trial Judge held that the 
will is genuine and that tho testator had 
a disposing mind and no serious challenge 
to these findings has been made here. He 
has fully discussed the evidence on 
these matters and I agree with his esti¬ 
mate of its value and with his findings. 

The plaintiffs had also contended that 
the property in suit is ancestral qua 
themselves; that by general custom they 
exclude the daughter from inheritance; 
and finally, that by virtue of a special 
custom of Rajputs of Panipat a daughter, 
if married outside Panipat, does not 
inherit her father's property. The 
learned trial Judge held that the ances¬ 
tral character of the property is not 
established, that by general custom the 
daughter is a preferential heir to the 
plaintiffs, and that the alleged special 
custom is not ancient or reasonable and 
should not be acted upon. 

Tho first point for decision is whether 
the land in suit measuring 741 kacha 
bighas is ancestral qua the plaintiffs. 
Tho common ancestor was Mohammad 
Qasim. His name occurs in the pedigree 
table of the revenue records. Moham¬ 
mad Zahuruddin was the grandson of his 
great grandson. There was therefore 
plenty of scope for new acquisitions bet¬ 
ween their respective generations. The 
entry of the name of the common ance¬ 
stor in the pedigree table is not alone 
sufficient to raise a presumption that the 
property is ancestral; Chanda Singh v. 
Mt. Banto (1). Exs. D-2 to D-19 are 
sales and mortgages of land and houses in 
favour of Mohammad Hussain, the grand¬ 
father of Mohammad Zahuruddin. These 
properties cannot be ancestral qua the 
plaintiffs. Of the land in suit 182 
bighas odd are conceded to be non-anoes- 
tral. The branch of the plaintiff is 
shown in th e pedigree table as owning 

(1) A. I. R. 1927 1*11. 477=102 I. 0. 313=8 
Lah. 584. 
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less than two hundred bighas against 581 
bighas owned by Mohammad Zahuruddin. 
Thus there is no equality of holdings, 
from which inheritance from a common 
ancestor could be inferred. There is one 
well, Ramunwala, in which the two 
brandies appear to have held equal shares 
but its attached area is only 14 bighas. 
The other wells are shown as held un¬ 
equally between the branches, and in the 
remaining wells there is no participation 
at all either of one branch or of the 
other. With so much of the land un¬ 
equally divided the exception of the 
Ramunwala well cannot be said to ex¬ 
clude the possibility that it was jointly 
acquired by the two branches after the 
death of Mohammad Qasim it being re¬ 
membered that the onus on the point 
lies upon the plaintiffs. Further where 
some of the land is admittedly self-ac¬ 
quired it is for the ' plaintiffs to define 
the boundaries between the self-acquired 
land and the other land which they 
assert to be ancestral: Attar Singh v. 
Thakar Singh (2), and this they have not 
achieved. I would therefore hold that 
the plaintiffs have not proved any part 
of the land in suit to be ancestral. 

Regarding the eight Rouses in dispute 
three were admitted not to be ancestral 
qua the plaintiffs and proof of this fact is 
also found in Exs. D-l to D-5. The 
other five houses are claimed to be an¬ 
cestral bat the evidence of the two wit¬ 
nesses on the point is valueless, for one, 
Abdul Gafur Khan, only says that 
Mohammad Zahuruddin’s grandfather 
Mohammad Husain held them, while the 
other, Amir Ali Khan, left Panipat sixty 
years ago and does not say how he knows 
that these houses are ancestral. It was 
also argued that the houses are ances¬ 
tral because they are an appendage 
of the land but as the land is not proved 
to be ancestral this proposition even if 
valid does not help the plaintiffs. Ac¬ 
cordingly I would hold that the plaintiffs 
have not proved the house property to 
be ancestral. 

The next point is whether by the 
general custom plaintiffs, who are collate¬ 
rals in the sixth degree, are preferred to 
the daughter. The property not being 
ancestral qua the plaintiffs the general 
custom is admittedly not in their favour 
bo t even on the assumption that the 

(2) [1910] 35 Cal. 1039=42 P. R. 1910=35 L 
A. 20G=G I. C. 721 (P.C.). 


property is ancestral the learned Senior 
Subordinate Judge was right to hold 
(with reference to issue 2) that the plain¬ 
tiffs being of the sixth degree, the onus 
lay upon them to prove that the general 
custom favours them in this respect: 
Mt. Dhan Kaur v. Sunder (3). They 
have adduced no proof of it. 

There remains the plea of a special 
custom. In the Riwajiam of Panipat of 
1880 (Ex. P-15) it is recorded that 
among Rajputs, in the absence of male 
issue or wife, ‘ daughters succeed pro¬ 
vided they be married in Panipat pro¬ 
per and are alive." This is a good 
piece of evidence in proof of the alleged 
custom and it is further supported by 
an instance of one Mt. Hakim and 
(Ex. P-23) against which the learned 
counsel for the defendants has admitted 
that the few instances mentioned orally 
by some of his witnesses are of no value. 
The Riwajiam entry however must be 
taken as referring only to ancestral pro¬ 
perty, no mention of self-acquired pro. 
perty being made in it: Ghulam Muham¬ 
mad v. Mt. Gauhar Bibi (4) and 
Mt. Lorandi v. Mt. Nihal Devi (5). 
The property in suit not being ancestral 
qua the plaintiff's no special custom re¬ 
garding it is therefore proved. 

Even however were it assumed that 
the property in suit is ancestral the 
plaintiffs are defeated by the further con¬ 
sideration that Mt. Sadiqulnisa was un¬ 
married at the time of her father’s death 
when the succession opened out. The 
custom excludes from inheritance only 
daughters who are married outside 
Panipat and as she was unmarried at 
the time when the succession opened 
out the property vested in her at that 
time. Having once so vested there is 
no ground for holding that she could 
subsequently be divested of it by a mar¬ 
riage away from Panipat. 

For the above reasons the appeal must 
fail and I would dismiss it with costs. 

Addison, J. —I concur. 

B.v./r.K. Appeal dismissed. 


(3) A. L R. 1922 Lah. 387=G7 L C. 415-3 

Lah.184. „ „ 

(4) [1920] 1 Lah. 284=54 I. C. 419. 

(5) A. I. R. 1925 Lah. 403=95 I. 0. 701=& 
Lah. 124. 
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Coldstream and Dalip Singh, JJ. 

Sej tj. of State — Defendant — Appel- 
lanfc. 

v. 

Mt. Ratan Kali and others —Plaintiffs 
—Respondents. 

First Appeal No. 2024 of 1029, Deci¬ 
ded on 3rd February 1932, against decree 
of Senior Sub-Judge. Kangra, D/- 13th 
July 1929. 

fa) Tort—Negligence—Contributory— Ab¬ 
sence of excessive diligence is not contribu¬ 
tory negligence. 

A person riding on a horse is not guilty of 
contributory negligcnco if he takes bis horse to 
one side of tlio road but does not dismount when 
he sees a motor lorry coming. [P 355 C 2] 

(b) Fatal Accidents Act (13 of 1855) — 
Measure of damages—No definite rule. 

No definite rulo can be laid down for the 
mathematical calculation of the amount of com¬ 
pensation that should be decreed upon the basis 
of the income of the deceased in cases under tho 
Act. 

After making allowance for what the deceased 
would have spent upon himself, his income was 
estimated at Rs. 40 per mensem. The son of the 
deceased would be soon able to carry on his 
business, the position of the family did not suffer 
and tho chances of education of the deceased’s 
children did not lessen, the Court awarded 
Rs. 3,840 as compensation. IP 355 C 2] 

Diioan Ram Lai and J . N. Agnihotri 
—for Appellant. 

Mehr Chand Mahajan and Mehr Ghand 
Sud —for Respondents. 

Coldstream, J — On 10th July 1927 
Hiru Ram, a Brahman, was knocked off 
a pony on which he and a boy were 
riding on the Kangra Valley Road near 
the Buner Bridge, run over and fatally 
injured by a motor lorry belonging to the 
Kangra Valley Railway and driven by an 
employee of the railway. The driver 
was prosecuted, convicted and sentenced. 
On 29th May 1928 Hiru Ram’s widow 
Ratan Kali and his minor children, two 
boys and a girl, aged 12, 8 and 10 in¬ 
stituted a suit in accordance with the pro¬ 
visions of the Fatal Accidents Act 1855, 
to recover compensation from the Secre¬ 
tary of State, the total amount claimed be. 
ing Rs. 15,120. The suit was resisted on 
the pleas of contributory negligence on the 
part of Hiru Ram and that the Secretary 
of State was not liable for the negligence 
of his servant. The learned Senior Sub. 
ordinate Judge, Kangra, rejected both 
pleas and awarded Rs. 7,920 allotting 
Rs. 3,600 to the widow, Rs. 1,080 and 
Rs. 1,800 to the sons and Rs. 1,440 to 
the daughter The Secretary of State 


has appealed. We have heard Diwan 
Ram Lai, Assistant Legal Remembran¬ 
cer for the appellant and Mr. Mehr Chand 
Mahajan for the respondents. 

The grounds urged by Diwan Ram Lai 
are that the lower Court was wrong in 
rejecting the plea of contributory negli¬ 
gence, that the evidence does not justify 
its finding that Hiru Rain’s income was so 
much as Rs. 100 and that in assessing com¬ 
pensation the proper criterion, namely, 
the value of the pecuniary benefits to be 
reasonably expected had the deceased not 
died, has not been applied. 

There is no evidence that Hiru Ram 
himself contributed to the negligence re¬ 
sulting in his death, which was admittedly 
due to the act of the driver of the lorry. 
Iam unable to hold, as Diwan Ram Lai 
appears to ask us to do, that Hiru Ram 
should have dismounted when he knew 
that a lorry was approaching and that in 
remaining on his horse which he had 
put to one side of the road, he did not 
act with proper diligence. 

There is however force in the remain¬ 
ing contentions urged for the appellant. 
Hiru Ram’s family lived upon his ear¬ 
nings as an Acharaj consisting wholly of 
offerings made to him by the relatives of 
decoased persons at the time of their 
death for the performance of priestly 
offices. The evidence regarding tho 
amount lie so earned is unsatisfactory, 
but having considered it all I am satisfied 
that the monthly income of Hiru Ram 
was much less than Rs. 100 and that the 
temporary pecuniary loss to the family, 
making allowances for the amount that 
would have been spent upon himself by 
Hiru Ram, may fairly be estimated at 
about Rs. 40 per mensem. No definite 
rule can be laid down for the mathemati¬ 
cal calculation of tho amount of compen¬ 
sation that should he decreed upon the 
basis of the income of the deceased in' 
such cases. In the present case, whilel 
it may not be true that Hiru Ram’s 
eldest son was not precluded by his youth 
and by the fact that he was not married 
from earning money as an Acharaj, it is 

certain that the family will be able in 
time to carry on his business. Their posi¬ 
tion in society has not suffered and it is 
not shown that Hiru Ram’s death has 
lessened the chances of his children be¬ 
ing given an education suoh as they 
would have enjoyed had he lived. Taking 
every oiroumstance into consideration 
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I am of opinion that a sum of Rs. 3,840 
will be a liberal estimate in cash of the 
loss of the benefits which might reasona¬ 
bly have been expected by his family had 
Hiru Ram not died. I would apportion 
this amount between the plaintiffs as 
follows: 

Ratan Kali ... ... Rs. 1,800 


Puran, elder son ... 
Amar Nath, youuger son 
Daughter 


COO 

740 


Total Rs. 3,840 

Accepting the appeal I would pass a 
decree accordingly with proportionate 
costs throughout. 

Dalip Singh, J.— I agree. 
w.D./R.K. Decree varied. 


** A. I. R. 1932 Lahore 356 

Broadway and Monroe, JJ. 
Pirthi Singh-Jamiat Rai — Plaintiffs 
—Appellants. 

. v. 

Matu Ram and others —Defendants — 
Respondents. 

First Appeal No. 1853 of 192G, Deci¬ 
ded on 15th March 1932. 

afcsje (a) Contract Act (1872), S. 30—Wager¬ 
ing contracts — Nazrana contracts are not 
necessarily wagering contracts — Nature of 
such contracts explained. 

What aro known as nazrana contracts in the 
Punjab aro not necessarily wagering contracts. 
Apparently what happens in nazrana contract 
is that ono party pays premium to the other 
party thus acquiring option to buy or to sell as 
he decides, certain quantity of an article at a 
certain rate on certain date. Either on or somo 
date prior to that date purchaser decides whether 
he will buy or sell. According to his decision, 
oommunicated to his broker, the broker enters 
into a contract with some third person in order 
to meet the situation. On duo date parties can 
either take or give delivery of stipulated quantity 
of the article or settle on the difference : A. I. It. 
1922 Bom. 408, Bef. IP 358 C 1) 

* (b) Contract Act (1872), Ss. 30 and 222 
— Nazrana contract — Agent can recover 
money paid out by him on behalf of princi- 

PB A*n agent can recover moneys paid out by him 
on behalf of his principal even on wagering con¬ 
tracts and a set ofl or adjustment in accounts of 
third parties should be treated on the same foot¬ 
ing as cash payments: 79 P. B. 1903 and A.I.B. 
1928 Lah. 420? Foil. IP 358 C 2] 

Kishan Dayal, Shamatr Chand and 
Bhagwat Dayal—lor Appellants. 

J. N . Aggarwal and J. L. Kapur— for 

Respondents. 

Broadway, J.—This appeal has arisen 
out of a suit brought by the firm ol 
Pirthi Singh-Jamiat Rai, Sarafsof Delhi, 
against Matu Ram and Gogan Ram, pro¬ 


prietors of the firm Mutsaddi Lal-Matu 
Ram of Rolitak, for the recovery of 
Rs. 6,394-8-3 being the principal and in¬ 
terest due in connexion with certain 
transactions relating to the purchase and 
sale of gold. The plaintiffs are a firm 
carrying on business as dealers in bul¬ 
lion and’as commission agents. Accord¬ 
ing to the plaint thoy carried out certain 
transactions on behalf of the defendants 
both in Delhi and Bombay. The defen¬ 
dants admitted having had dealings with 
plaintiffs and further admitted that they 
had received ready gold to the value of 
Rs. 8,305-8-9 and further admitted the 
correctness of the credit allowed by the 
plaintiffs to the extent of Rs. 13,112-9-9. 
With regard to the remaining items they 
alleged that certain transactions, whioh 
are described as nazrana ones, had never 
been entered into or authorized by them 
either in Delhi or in Bombay and also 
denied having received a sum of Rs. 4,000 
as a loan. Before filing their written 
statement the defendants claimed to be 
entitled to examine the account book of 
the plaintiffs. The examiuation was al¬ 
lowed and the written statement was 
filed after the examination had been made, 
and this fact is of importance as in spite 
of this examination of the books the 
only exception taken to the plaintiffs' 
account was that the transactions entered 
in them as having been made on behalf 
of the defendants had never been autho¬ 
rized by the defendants. The following 
issues were settled: 

1. Are the items denied by the defendants in 
Sch. A annexed to the written statement due 
from them to tho plaintiffs ? 

(The defendants can show wagering transac¬ 
tion in rebuttal of this issue.) 

2. To what relief, if any, are the plaintiffs 
entitled? 

The trial Court after recording such 
evidence as the parties desired to produce 
came to the conclusion that the plain¬ 
tiffs’ account books had been regularly 
kept and were in every way reliable, and 
that the defendants had failed entirely to 
rebut the plaintiffs’ evidence- supported 
by these books with regard to the item of 
Rs. 4,000 said to have been advanced as 
a loan which had been specifically denied 
by the defendants. He held however 
that although the account books were 
reliable he was unable to find that the 
defendants had “authorized the contracts 
objected to being made or had ever accep¬ 
ted them when made” and therefore the 



1932 


Pirthi Singh v. Math Ram (Broadway, J.) Lahore 357 


items of Rs. 1.181-4-0, Rs. 3.2G7-3-0, 
Rs. 3,398-2-3 and Rs. 24-1-0 could not 
bo hold claimable by the plaintiffs. As 
the admitted credits exceeded the admit¬ 
ted debits the plaintiffs’ suit was dis¬ 
missed with costs. The plaintiffs, have 
appealed to this Court and on their be¬ 
half wo have heard Mr. Kishen Dayal 
while Mr. Jiwan Lai Kapoor has endea¬ 
voured to support the findings arrived at 
by the trial Court. 

We have been taken laboriously through 
the accounts by Mr. Kishan Dayal, and 
Mr. Jiwan Lai Kapoor has endeavoured 
to point out errors and omissions in 
them. As a result I have no hesitation 
in holding that the learned Subordinate 
Judge was correct and these accounts 
are perfectly regular and, as such, re¬ 
liable. The disputed transactions, which 
are referred to as “nazrana” contracts are 
entered in plaintiffs’ books in full detail 
with all the necessary references, and the 
correctness of these books has been sworn 
to by*the plaintiff. These books are fur¬ 
ther supported by the books of the other 
traders concerned. The plaintiff has 
sworn that these transactions were all 
entered into under the specific instruc¬ 
tions of the defendants and, after a care¬ 
ful consideration of the evidence on the 
record, I see no reason why the plain¬ 
tiffs’ statement, supported as it is by 
regularly kept books which are in their 
turn supported by the books of other 
traders, should not be accepted as suffi¬ 
cient proof that these transactions were 
all entered into at the instance of the 
defendants. The defendant Matu Ram 
must be regarded as wholly unreliable. 
He denied having received the sum of 
Rs. 4,000 as a loan and endeavoured to 
prove that he was not in Delhi on the 
date when that advance was shown to 
have been made by the plaintiffs. It was 
held by the trial Court that the defence 
set up was entirely false and there can 
be no doubt that the view of the trial 
Court was correct. Indeed the learned 
counsel for the respondents did not at¬ 
tempt to support his client s contention 
that this loan had not been made. Again, 
the defendant says he only keeps one 
Bahi and that Bahi has admittedly been 
tampered with. Whether the tampering 
can be attributed to the defendant Matu 
Ram or not is immaterial for the fact re¬ 
mains that there is no evidence to rebut 
that of the plaintiffs. I do not think it 


necessary to discuss the accounts as after 
the learned counsel for the respondents 
had endeavoured to challenge their cor¬ 
rectness, he was forced to admit that he 
had failed in his endeavour. 

Mr. Kapoor sought to show that the 
action of plaintiffs .as the agents of his 
clients was open to objection. Dealing 
with the item of Rs. 3,267-3-0 he urged 
that on the due date, i.e., the 10th Sep¬ 
tember 1919, the rate for gold was 
Rs. 26-6-0 a tola and that therefore the 
plaintiffs, as agents, should have exer¬ 
cised the option by making the defen¬ 
dants sellers instead of buyers and that* 
had they done so instead of the loss of 
the Rs. 1,400 there would have been 
a profit of Rs. 1,400. Further it was. 
urged that a certain mandi contract see 
p. 130—showing a debit against the defen¬ 
dants of Rs. 81-4-0 should really have 
been credited and had not been so credi¬ 
ted. Allowing therefore the sum of 
Rs. 1,181-4-0 to stand ho urged that the 
whole item of Rs. 3,267-3-0 should be 
taken out of the account altogether. 

In connexion with the item of Rupees- 
3,398-2-3, which deals with certain trans¬ 
actions in Bombay, it was urged that the: 
only proof of theso transactions was to- 
be found in the plaintiffs’ books inasmuch, 
as the Bombay firm had failed to supply 
a copy of their books. Further it was- 
pointed out that the statement of the 
munitn of the Bombay firm, which was- 
taken on interrogatories, obviously con¬ 
tained mistakes as to dates. Before 
dealing with these arguments it will be- 
necessary to ascertain what a nazrana. 
contract is. It was ‘said that theso con¬ 
tracts wore exactly the same as tezU 
mandi contracts which were dealt with 
in Manilal Dharamsi v. Allibhai Chaglcu 
(l), where it was held that such contracts, 
were not necessarily wagering ones. The 
plaintiff in his cross-examination des¬ 
cribed these contracts in the following, 
words: 

“A man comes to mo and ask9 for such a. 
contract of gold for a month or two houce. We 
inquiro tho rate of nazraua current at that 
timo. The rate usually varios from As. 3 to 
lii. 2 per tola. At that rato we strike a bargain 
for that man with some other porson. Wo pay 
tho lattor nazrana at tho ascertained rato. He 
thon fixes the rato. This means that ho on tho 
duo date would bo liablo at our option either to 
supply or to accept tho specified quantity of 
gold at the specified rate whatever bo tho markot- 

(1) A. I. R. 1922 Bom. 408=68 I. 0. 481=47 
Bom. 263. 



358 Lahore PiRTm Singh v. Matu Ram (Broadway, J.) 

rate. The option will be with us whether to 
compel him to accept or to compel him to supplj* 
tbe Sold, irrespective of the market rate. We 
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exercise this option against that third 
in accordance with our dealer’s instruc- 


would 
person 
tions." 

It would appear that what happens 
in a contract of this nature is that one 
party pays a premium to the other party 
thus acquiring an option to buy or to 
sell, as he decides, a certain quantity of 
gold at a certain rate on a certain date. 
Either on or some date prior to that date 
Jthe purchaser decides whether he will 
jbuy or sell. According to his decision, 
communicated to his broker, the broker 
enters into a contract with some third 
person in order to meet the situation. 
On the due date the parties can either 
take or give delivery of the stipulated 
quantity of gold or settle on the differ¬ 
ence The contracts referred to by the 
learned counsel in this case are clearly 
contracts of this nature and, as I consi¬ 
der the plaintiffs’ evidence reliable, these 
transactions must be held to have been 
entered into by the plaintiffs on the 
specific instructions of the defendants, 
and the defendants must, therefore, be 
held liable in regard to each and all of 
them. Mr. Kapoor’s contention there¬ 
fore that as agents the plaintiffs acted 
wrongly in exercising the option in con¬ 
nexion with these transactions is with¬ 
out force, as I consider that it was not 
the plaintiffs who exercised the option at 
their own discretion but the option was 
exercised by the defendants themselves, 
Mr. Kapoor’s contention therefore with 
regard to the item of Rs. 3,267-3-0 can¬ 
not be given effect to. 

With regard to the item of Rs. 81-4-0 
the contract was what is referred to in 
the Bombay judgment .as a mandi con¬ 
tract which is described (at p. 265 of 

47 7 iom.) as follows: 

"If the contract is a mandi contract and on 
the due date the market rate falls below the rate 
agreed upon in the {contract the party who has 
secured the option declares that he will sell and 
thereupon the party who has pocketed the pre¬ 
mium has either to take delivery of the article 
and to pay for it at the agreed rate or to pay the 
difference between the agreed rate and the ruling 
market rate." 

In the present case there was a con¬ 
tract for the supply of 200 tolas of gold 
for a "fall” rate at Rs. 27-8-0. As the 
market price was Rs. 26-6-0 on the due 
date all that was necossary was for the 
holder of the option to end the matter 
by agreeing to lose his premiumi which 


ls was done the present instance 
and inasmuch as there was no other 
transaction entered into in connexion 
with this particular contract, no further 
reference to the transaction could be 
expected to be in the Sanda Khata or 
the book in which various transactions 
are entered. Mr. Kapoor’s contention, 
therefore, with regard to this item of 
Rs. 225 fails. 

As to the transactions in Bombay. It 
is true that the evidence of the munim 
of the Bombay firm is defective and that 
he has obviously made a mistake as to 
dates. Nevertheless I consider that, 
having regard to the regularity and 
correctness of the plaintiff’s books, the 
genuineness of these transactions should 
be accepted. They have been sworn to 
by the plaintiff himself; and the munim 
of the Bombay firm, who was giving his 
evidence with the Bombay firm’s books 
in front of him, definitely stated that the 
account relating to these particular trans¬ 
actions had been finally settled. I there¬ 
fore consider that this item of Rupees 
3,398-2-3 should bo allowed. 

A contention was raised that these 
nazrana contracts wore really wagering 
contracts and therefore no suit could 
be brought on the basis of such trans¬ 
actions. This matter has to my mind 
been definitely settled as far as this Court 
is concerned by the decision of a Full 
Bench in Behari Lai v. Parbhu Lai (2), 
where it was definitely held that an 
agent can recover moneys paid out by him 
on behalf of his principal even on wager¬ 
ing contracts. It was further held that 
a set-off or adjustments in the accounts 
of third parties should be treated on the 
same footing as cash payments and there¬ 
fore I consider that the claim as brought 
by the plaintiffs is one that falls within 
the decision of the Full Bench and that 
the moneys are claimable. As I have 
already said although Mr. Kapoor en¬ 
deavoured to show that complete ad¬ 
justment of these accounts had not been 
made, ho was finally constrained to admit 
that his attack on the soveral items he 
picked out had not succeeded. The view 
taken by the Full Bench of the Chief 
Court was approved in Arjan Das Kahi 
Mai v. Walaiti Ram Jahru Mai, A.LB. 
1928 Lah. 420 by a Division Bench of 
this Court consisting of the Chief Justice 
(2) 11903] 79 P. B- 1903=130 P. W. R. 1'JIW 
(F.B.). 
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and Bhide, J. In ray judgment there¬ 
fore, the plaintiffs have proved that the 
accounts produced by them are correct 
and that the various transactions.shown 
in them as having been entered into by 
or on behalf of the defendants wore 
entered into on the specific instructions 
of the said defendants and that the 
acconnts have definitely been adjusted in 
relation to all of the transactions to 
which exception has been taken by the 
defendants. 

In addition to these sums there is also 
the sum of Rs. 4,000 advanced in cash to 
the defendants by the plaintiffs which 
item has been found proved by the Court 
below, a finding that has not been chal¬ 
lenged before us. 

In these circumstances I consider that 
the plaintiffs have established their case 
and are entitled to a decree for the amount 
claimed by them. I would therefore, 
accept this appeal and grant the plaintiffs 
a decree for Rs. 6,394-8-3 with costs 
throughout. 

In view of the fact that the trans¬ 
actions were of a wagering nature I do 
not think any further interest should be 
allowed. 

Monroe, J.—I agree. 

B.R./R.K. Appeal allowed. 
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Broadway and Johnstone, JJ. 

F azla and another — Plaintiffs — Ap¬ 
pellants. 

v. 

Zainulah Din —Defendant — Respon¬ 
dent. 

Second Appeal No. 848 of 1927, De¬ 
cided on 12th March 1931, against de¬ 
cree of Dist Judge, Gujranwala, D/- 
19th January 1927. 

Mahomedan Law—Wakf—Denial of wakf 
and letting up advene personal claim, 
render mutawalli unfit to continue in office. 

The denial by a mahant of the wakf character 
of property and his setting up an adverse claim 
to it are sufficient to rondor him an unfit per¬ 
son to continue in office: A. I. R. 1924 Lali. 
107, and A. I. R. 1923 Lo/i. 131, Foil. 

[P 359 0 2] 

Mehr Chand Mahajan — for Appel¬ 
lants. 

Mohsin Shah —for Respondent. 

Johnstone, J. Two Mahomedan 
Jats of Ramke Ohatha village in the 
•Gujranwala District brought a suit under 
S. 92, Civil P. G., for the removal of 
.Zainulab Din, majawar of the khankah 
of a deceased saint named Nur Shah! on 
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the ground of misconduct of various 
kinds. The Court of first instance found 
that the property, i. e., the shrine and 
some sourrounding land is wakf, and 
that although Zainulab Din was not 
proved to be a man of bad character, he 
had, by denying the wakf character and 
setting up an exclusive personal title to 
the property, rendered himself liable 
to removal from office. A decree was 
accordingly passed to that effect. Zain¬ 
ulab Din appealed to the District Judge 
who agreed with the trial Court s find¬ 
ing that the property is wakf. lie oh- 
served however that he had gone through 
the record and found that Zainulab Din 
never claimed to be the owner of the 
property/ 1 While doubting whether the 
plaintiffs had any right to interfere with 
the management of the shrine, he came 
to no definite decision on the question, 
but accepted the appeal on the ground 
that Zainulab Din had never set up a 
personal title. 

On behalf of the plaintiffs Mr. Maha¬ 
jan has directed our attention to the 
written statement of Zainulab Din in 
which he “never admitted that the khan¬ 
kah is wakf” and in fact specifically de¬ 
nied the assertion. It is true that Zain¬ 
ulab Din in his examination before issues 
said that he was the mutawalli, but as 
the plaintiffs’ witness he stated that the 
khankah is his own property. More¬ 
over, in his grounds of appeal to the 
District Judge he contested the finding 
that the shrine is wakf. It is clear 
therefore that ho did set up a personal 
title. His learned counsel now says 
that his client only meant that it was 
not a public wakf, but that position was 
never taken before. 

The question then remains whether 
Zainulab Din is liable to removal in view 
of his defence. Mr. Mahajan has cited 
certain authorities, e. g. Barji Mai v. 
Devi Ditta Mai , A. 1 . 2*. 1924 Lah. 107 
and Ajudhya Das v. Loku Malik (l) 
which followed earlier decisions of the 
Madras and Bombay High Courts. The 
principle laid down in those authorities 
is that the denial by a mahant of the 
wakf character of property and his set¬ 
ting up an adverse olaim to it are suffi¬ 
cient to render him an unfit person to 
continue in office. Also in para, 172 of 
Principles of Mahomedan Law (Edn. 9) 
by D. P, Mulla it is stated that a muta- 

U) A. I. R. 1923 Lah. 131=72 I. 0. 803. 
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walli may be removed by the Court on 
proof of misfeasance or breach of trust 
and various authorities are quoted in 
support of the principle. In view of 
what has been said above, I would bold 
that Zainulab Din is liable to removal 
and I would accordingly accept this ap¬ 
peal and restore the decree of the trial 
Court removing the defendant from the 
trust property. 

Broadway, J .—I agree. 

S.n./r.k. Appeal allowed. 

A. 1. R. 1932 Lahore 360 

Harrison, J. 

Isliar Das —Defendant—Petitioner. 

v. 

Aya Ram —Plaintiff—Opposite Party. 

Civil Revn. Petn. No. 602 of 1931 and 
Civil Misc. No. 680 of 1931, Decided on 
22nd December 1931 from order of Sub- 
Judge, Second Class, Chiniot, D/- 9th 
July 1931. 

Civil P. C. (1908), 0.23, R. 1-Entertain- 
ing plaintiff's application to withdraw suit 
and bring fresh one owing to defect in plaint 
amounts to exercising jurisdiction. 

Where the Court entertains the plaintiff's ap¬ 
plication to withdraw the suit and bring a fresh 
One owing to a formal defect in the plaint, and 
gives a considered decision that there was a 
formal defect and grants plaintiff’s application, 
the Court must bo deemed to have exercised 
jurisdiction throughout the proceedings and it 
is not competent for the revisional Court to con¬ 
sider whether the decision was right or wrong : 
3 Pal. L. J. G30, Pel. on ; A. I. II. 1917 P. C. 71 
and A. I. It. 1928 All. 98, Pef.; (Case late con¬ 
sidered). (P 361 Cl, 2] 

Shamair Chand and M. C. Maliajan — 
for Petitioner. 

Badri Das and Balwant Rai —for Op¬ 
posite Party. 

Judgment. —In this case the plaintiff 
brought a suit praying for an injunction 
restraining the defendant from building 
on a certain piece of land. Before issues 
were framed he put in an application 
asking for permission to withdraw his 
suit with liberty to institute a fresh one. 
Ho said that it had come to his know¬ 
ledge that the defendant had actually 
finished his building and contended that 
this constituted a formal defect. Per¬ 
mission was granted, the trial Court 
giving a definite finding in a long and 
reasoned order to the effect that there 
was a formal defect and that the suit as 
it stood was bound to fail on account of 
such formal defect. The plaintiff was 
allowed to withdraw the suit with liberty 
to bring a fresh one. 


Ram (Harrison, J.) 
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From this order the present applica¬ 
tion for revision has been presented and 
Mr. Badri Das has taken a preliminary 
objection that under S. 115 read with 
Lai Chand Mongol Sen v. Behari Lai 
Mehr Chand (l) no sucli revision lies as 
there has not been any wrongful exercise 
of jurisdiction or failure to exercise juris¬ 
diction or material irregularity in the 
exercise of jurisdiction. The question is 
not new and there is considerable diver¬ 
gence of authority thereon. The peti¬ 
tioner relies on Buta Singh v. Ilardit 
Singh (2), Saif Ali v. Chiragh Ali (3) and 
Ishar Das v. Lai Singh (4), all Lahore 
cases, as also on Mahahir Prasad v. Mo¬ 
hammad Ali Khan (5), Mahcndre Ram 
v. Singi Lai (6), Pundalilc v. Chandra- 
hhan (7), Punjushet v. Motiram Budhu 
(8) and Palikanji Chcttiar v. Krishna 
Iyer (9), the latter rulings being of 
Madras, Bombay and Nagpur Courts. 

On the other side Mr. Badri Das relies 
on several rulings of the Allahabad High 
Court, Jhunku Lai v. Bisheshar Das (10), 
Ratan Lai v. Mohamad Uamidullah 
Khan (l 1), both Division Bench rulings, 
Bisliesuar Ahir v. Brijra Misscr (l2)and 
last of all Kamta Singh v. Bhagwan Das 
(13). He also relies on Bansi Singh v. 
Kishun Lall (14) and Sant Singh v. Mu¬ 
barak Singh (15) as explaining the very 
limited powers of the High Court on the 
revision side. The Privy Council autho¬ 
rities on the point are Amir Hasan Khan 
v. Sheo Bakhsli Singh (16) and Bala- 
krishna Udayar v. Vasudeva Aiyar (17). 
Ishar Das v. Lai Singh (4) and Saif Ali 
v. Chiragh Ali (3) are both earlier than 
Sant Singh v. Mubarak Singh (15). It is 
true that both Ishar Das v. Lai Singh (4) 

— (7) A.T R. “l924~Lah. 425=84 I. C. 259=6 
Lab. 268 (F.B.). 

(2) A. I. R. 1930 Lah. 175=121 I. C. 686. 

(3) A. I. R. 1923 Lah. 97=68 I. 0. 785. 

( 4 ) A. I. R. 1925 Lah. 497=90 I. 0. 632. 

(5) A. I. R. 1927 All. 704=103 I. 0. 229. 

(6) 11918] 3 Pat. L. J. 651=48 I. C. 197. 

(7) 11917] 43 I. C. 346. 

(8) A. I. R. 1926 Bom. 315=94 I. C. 777=50 
Bom. 192. 


(9) A. I. R. 1926 Mad. 863=94 I. 0. 983. 

(10) [1918] 40 All. 612=46 I. C. 71. 

(11) A. I. R. 1921 All. 65=60 I. C. 899. 

(12) (1918) 3 Tat. L. J. 630=44 I. C. 406. 

(13) A. I. R. 1928 All. 98=106 I. G. 431=50 All. 


1 All 


(14) A. I. R. 1915 Cal. 100=41 Cal. 632. 

(15) A. I. R. 1928 Lah. 140=106 I. C. 901—9 
Lah. 303. 

(.1885] 11 Cal. 6=11 I. A. 237 (P.C.). 

A. I. R. 1917 P. C. 71=40 I. 0. 650=4A 
I. A. 261=40 Mad. 793 (P.O.). 


( 10 ) 

(17) 
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Shib Das v 

aud Bala Singh v. Eardit Singh (2) 
definitely refer to and disagree from 
Jhunku Lai v. Bishcshar Das (10). The 
question to me appears to bo whether the 
Court, in deciding, however wrongly and 
however whimsically, [to borrow an ex¬ 
pression from the Privy Council judg¬ 
ment of BalakrishnaUdayar v. Vasuaeva 
Aiyar (17)] that there is a formal defect, 
can be said to be exercising its jurisdic¬ 
tion with material irregularity. If the 
word 'discretion” be substituted for 
“jurisdiction” the whole aspect of the 
question changes and this is in effect 
what counsel for the petitioner wishes 
me to do. In my opinion the Court 
exercised jurisdiction in the first instance 
when it entertained the application, it 
oxercised jurisdiction throughout the 
proceedings and finally it did so when it 
decided the matter. Had it not decided 
the matter, as in Kamta Singh v. Bhag- 
wan Das{ 13), it might be said that there 
was a failure to exercise jurisdiction, but 
where it decided it in terms, I do not 
think that it is within my powers to 
consider whether the decision was right 
or wrong. Bishesxoar Aiyar v. Brijra 
Misser (12) lays down that if the Court 
has not stated whether there is a formal 
defect or not, and has given permission 
without doing so, the High Court will go 
into the question on revision. The rider 
to this appears to me to be that if the 
Court has stated that thero is a formal 
defect the High Court will not go into 
the matter. The decision may bo erro¬ 
neous in law or fact, but the alleged error 
does not create a question of jurisdiction. 
I think it is possiblo to distinguish this 
case from Buta Singh v. Eardit Singh 
(2), for there the Court did not hold in 
terms that there was a formal defect, but 
merely that the plaintiff had failed to 
plead a certain ground or basis for his 
claim. It did not go on to say in so 
many words that this constituted a for¬ 
mal defect though it troated the failure 
as such a defect. 

Here there is a definite finding that 
there is a defect, and the giving of that 
finding is the exercise of jurisdiction. 
I cannot see how it can be said that the 
grounds on whicli it is attacked by 
Mr. Shamair Chand amount to anything 
more than an allegation that mistakes 
have been made in law and fact in coming 
to that conclusion and I find that the 
words “material irregularity in the exer- 
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cise of jurisdiction” are entirely out of 
place as describing the function or acti¬ 
vity of the Court in exercising its dis¬ 
cretion or in deciding that it will do so. 
It is as if a man had a license to shoot 
and it wero contended that he acted in 
contravention of his license because he 
did not shoot straight. The Court is. 
given discretion by 0. 23, R. 1. Ifc has 
used it, says Mr. Shamair Chand, wrongly 
or unwisely or perversely. Perhaps it 
has, but not without jurisdiction. What¬ 
ever the reasons for the alleged mistake, 
and however grievous that mistake may 
be, I do not think that 0. 23, R. 1 has 
been transgressed in any way. 

I hold therefore that where and if the 
trial Court gives a considered decision 
thatthore is a formal defect in the plaint,! 
and that if the plaintiff is not permitted! 
to withdraw the suit with permission 1 
to bring a new suit he will be denied) 
justice, that decision cannot lie challongedj 
on revision as not coming within the' 
scope of S. 115, Civil P. C. 

The petition for revision is dismissed 
with costs. 

B.v./R.K. Revision dismissed. 
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Harrison and Tek Chand, JJ. 

Shib Das —Defendant—Appellant. 

v. 

Nand Lal and others —Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 1921 of 1925, Decided 
on 16th March 1931, against decree of 
Senior Sub-Judge, Gurdaspur, D/- 16th. 
April 1925. 

Hindu Law—Succession— R succeeding to- 
her son and making gift in favour of her 
daughter's son, i. e., sister's son of lost male- 
holder — Reversioner's suit challenging gift 
decreed — During pendency of appeal by- 
donee Act 2 of 1929 coming into force — 11 
still living—Reversioners collaterals of fourth 
degree — Donee held entitled to succeed 
under Act 2 of 1929, S. 2. 

R who succeeded to her son made a gift of her 
property to hor daughter’s son, i.o., to tho sister's 
son of tho last male holder. Reversioner's suit- 
for declaration was decreed. Tho donee appealed 
in 1925 and during the pendonoy of his appeal 
Act 2 of 1929 entitling sister's son to rank 
next after father’s father and father's brother 
camo into force. Tho rovorsioners were colla¬ 
terals of tho fourth degroe. R was living when 
Aot 2 of 1929 camo into force. 

Held : that as R was living, the donee was. 
entitled to succeed to tho last malo holder, 

IP 8G2 0 11 
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Tirath Ram and Darbari Lai — for 
Appellant. 

Jagan Nath Bhandari and Hem Raj 
Maha]an —for Respondents. 

Harrison, J. — In this case certain 
descendants of one Ganesh Das brought a 
suit challenging a deed of gift executed 
by a widow Mt. Radhi in favour of her 
daughter’s son Shib Das. The suit was 
successful and a decree was passed that 
the gift would not affect the rights of the 
reversioners when succession opened out. 
The property was found to be that of the 
late Mela Rani, who died in 1913 and was 
the son of Ram Ditta and Mt. Radhi. 
On Mela Ram dying unmarried Mt. Radhi 
succeeded him. The status therefore of 
Shib Das, the donee, is that of a sister’s 
son of the last male owner. The decree 
was passed in April 1925. An appeal 
was lodged by the donee and on 21st 
February 1929 Act 2 of 1929 came into 
force. This Act altered the order in 
•which certain heirs of a Hindu male 
dying intestate are entitled to succeed 
to his estate, and S. 2 lays down that a 
sister’s son is entitled to rank after cer¬ 
tain other relations and next after the 
.father's father and before the father’s 
brother. Tho plaintiffs in this case are 
collaterals of the fourth degree of Mela 
Ram, and Shib Das, donee, is his sister's 
son. There can be no question therefore 
that he is entitled to succeed to the pro¬ 
perty now held by Mt. Radhi, who is still 
alive. Had she died before the Act came 
into force, the position would have been 
different, but in tho present circum¬ 
stances the suit must fail. The appeal 
will thus bo accepted. The suit will be 
dismissed and the parties will be left to 
pay their own costs throughout. 

S.N./r.K. Suit dismissed. 
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Broadway, J. 

Ibrahim and others —Petitioners. 

V. 

Guran Ditta Mai— Complainant—Op¬ 
posite Party. 

Criminal Revn. No. 1307 of 1931, De¬ 
cided on 12th February 1932, against 
order of Sess. Judge, Gurdaspur, D/- 13th 

JU (a> Criminal P. C. (1898). S. 439-High 
Court can rectify errors of law. . . 

The High Court sitting as a Court of criminal 
Tevision is entitled to rectify any error in law 
which would lead to injustice. [P 363 D 1J 


Ditta Mal (Broadway, J.) • 1932 

(b) Criminal P. C. (1898), S. 436-Session. 
Judge is empowered to direct only further 
inquiry and not framing charge. 

Sessions Judge cannot direct the Magistrate to 

frame a charge and to try the persons so charged 
on that charge. All that he is empowered to do 
is to direct the Magistrate to hold a further in¬ 
quiry and then to proceed in accordance with 
law. Inquiry does not mean trial. IP 863 C 1) 

Mohsin Shah —for Petitioners. 

Muhammad Amin Khan for Govt. 
Advocate and Sliamair Cliand —for Oppo¬ 
site Party. 

Judgment. —Five persons were sent 
up for trial charged with offences under 
Ss. 323 and 325, I. P. C. A Magistrate 
of the First Class inquired into the offen¬ 
ces and discharged four of the five per¬ 
sons sent up under S. 253, Criminal 
P. C. He framed a charge against the 
fifth man, named Ramzan, under S. 325, 
I. P. C. He then apparently was trans¬ 
ferred, for Ramzan was tried by another 
Magistrate who acquitted him. A peti¬ 
tion for revision was then filed by the 
complainant against the order discharg¬ 
ing the four persons referred to abovo. 
This petition came before the learned 
Sessions Judge, Gurdaspur, who found 
that the Magistrate had apparently made 
no reference whatever to the evidence on 
the record, but had mentioned in the 
course of his order of discharge that he had 
examined the police papers without re¬ 
cording the result of his examination, and 
finding that there had not been a proper 
inquiry, and that the said Magistrate had 
acted perversely, he accepted the peti¬ 
tion for revision and ordered a further 
inquiry. Unfortunately, the order was 
as follows: 

“* * * I direct furthor inquiry against tho res¬ 
pondents who will bo charged for causing simple 
hurt to the complainant and who will be duly 
tried on that charge * * 

This order was passed on 7th February 
1931. Tho caso went back to a Magis¬ 
trate of the First Class, Sheikh Abdul 
Rahim, who took up the inquiry. No 
further evidence was led before him and 
apparently neither party wished him to 
commence proceedings de novo. The 
Magistrate therefore proceeded to record 
an elaborate order weighing all the evi¬ 
dence on the record and finally came to 
the conclusion that that evidence did 
not carry conviction, and for that reason 
the four persons were discharged. 

Against this order of discharge the 
complainant preferred a second petition 
under S. 436, Criminal P. 0., challenging 
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in the very first ground the construction 
placed by the Magistrate on the order 
of the learned Sessions Judge dated 7th 
February 1931. The learned Sessions 
Judge decided the petition on tho first 
ground. He held that he had ordered the 
learned Magistrate to frame a charge and 
to try persons against whom that charge 
was framed, and that therefore tho Ma¬ 
gistrate had misinterpreted the order 
passed and that ho had acted wrongly in 
not framing a charge and proceeding to 
try the said persons. Ho accordingly ac¬ 
cepted the petition and directed another 
Magistrate to read carefully the order of 
7th February 1931, and the directions 
contained therein and then to proceed in 
accordance with law. 

It is against this order that the four 
persons concerned have submitted this 
petition to this Court, and on their be¬ 
half, Mr. Mohsin Shah has urged that 
the learned Sessions Judge had no power 
to order a trial, his power under S. 436, 
Criminal P. C., being confined to tho 
ordering of a further inquiry and that 
therefore the Magistrate had acted with¬ 
in his jurisdiction in considering the 
question as to whether, on the record, a 
charge should or should not be framed. 
On the other hand it has been contended 
by the learned counsel for the Crown 
firstly that this Court has no jurisdiction 
in the matter and, secondly, that the 
learned Sessions Judge, when passing the 
order, datod 7th February 1931, acted 
within his jurisdiction. So far as the 
first objection is concerned, I am satis¬ 
fied that I am empowered, sitting as a 
Court of revision, to rectify any error in 
law made by subordinate Courts whioh 
error would lead to injustice. As to the 
second contention, S. 436, Criminal P.C., 
is perfectly clear and only empowers a 
Sessions Court to direct a further in¬ 
quiry. It ha3 been held more than once 
that an inquiry is nob a trial, and the 
definition of the word “inquiry", to be 
found in S. 4 (k), Criminal P. C., boars 
•out that interpretation. I must hold 
therefore that the learned Sessions Judge 
was in error when he directed the Magis¬ 
trate to frame a charge and to try the 
persons so charged, on .that charge. All 
that he was empowered to do was to 
direct the Magistrate to hold a further 
inquiry and then to proceed in accord¬ 
ance with law. If the result of that in¬ 
quiry warranted his so doing the Magis- 
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trate was to frame a charge. If the re¬ 
sult of the inquiry rendered it, in the 
opinion of the Magistrate, impossible to 
frame, a charge he was entitled to dis¬ 
charge tho persons before him. In the 
present case the Magistrate has dealt 
very thoroughly with the evidence and 
has come to a considered opinion on that 
evidence, and that opinion is that it is 
insufficient for a charge. 

In these circumstances I accept this 
petition, set aside the order of the learned 
Sessions Judge, dated 13th July 1931, and 
restore the order of discharge passed by 
the Magistrate on 21st March 1931. 

W.D./R.K. Revision allowed. 
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Shadi Lal, C. J. 

Bahadur Singh —Convict— Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 1348 of 1931, De¬ 
cided on 12th February 1932, case re¬ 
ported by Addl. Judge, Shahpur Division, 
at Jhang, D/- 7th November 1931. 

(a) Motor Vehicles Act (1914), S. 16—If 
no indication that demand was made by 
police to produce license, accused cannot be 
convicted under S. 16. 

Undor the old Punjab Motor Vehicles Rules 
1915 as amonded up to 27th January 1010, moro 
not carrying by the petitioner with him his driv¬ 
ing license, his taxi liconso and road certificate 
was not an offence. Even under S. 8, Motor 
Vehicles Act, failure to produce the driving 
license on demand by the Police Officer is an 
offence and not merely non-carrying of it on 
porson. Whero therefore there is no indication 
that a demand was made by police to produce 
tho license, a porson cannot bo convicted under 
S. 16 : A. I. R. 1922 Nag. 71, Ref. [1> 364 0 1) 

(b) Criminal Trial—Plea of guilt—Plea of 
guilt refers not to section of criminal statute, 
but to acts alleged. 

Tho plea of gulit only amounts to an admis¬ 
sion that tho accusod committed tho acts alleged 
against him; and not an admission of the guilt 
under a particular soction of tho Act. Au ao- 
cusod porson does not pload to a section of a 
criminal statute. He pleads guilty or not guilty 
to tho facts alleged to disclose an offonce under 
that section : A. I. R. 1926 Lah. 406, Ref. 

IP 364 C 1) 

Facta.—Bahadur Singh waa summarily 
tried for driving his motor lorry on 
hire with 15 passengers in it, instead of 
10, the number fixed for the lorry, and 
notoarrying with him his driving license, 
taxi liceuse and road certificate. Ho 
pleaded guilty and was fined Rs. 25 for 
each of the two breaohe3 under S. 16, 
Motor Yehioles Aot 8 of 1914, and to 
undergo two months’ simple imprison- 


Bahaddr Singti v. Emperor 
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ment in default of payment of the fine of Criminal P. C. (1898), S. 439—High Court 
” 8 - 50* can intervene in revision even when accused 

Report—The offence complained of „ a ; v f. n ^ t Weded—Attention °f High Court* 
'vas committed on 20th June 1931. The 8 6 r “ wn ,n " ny manner - 


new Punjab Motor Vehicles Rules 1931 
came into force on 1st July 1931 as pub¬ 
lished in the Punjab Government Ga¬ 
zette ” of 12th June 1931 at No. 20622 
under the date of 6th June 1931. Under 
the old Punjab Motor Vehicles Rules 
1915 as amended up to 27th January 1919 
mere not carrying by the petitioner with 
him his driving license, his taxi license 
and road certificate was not an offence. 
Even under S. 8, Motor Vehicles Act, 
failure to produce the driving license on 
demand by the Police Officer is an offence 
and not merely non-carrying of it on 
person : vide, Dckcklia Kunbi v. Em- 
pror (l). There is no indication, what¬ 
soever to show that such a demand was 


The High Court has jurisdiction to intervene 
without any regard to the question of the failure 
of the accused to appeal. It is not a question of 
any right of the accused nor the locus standi of 
the High Court Bar Association but the High 
Court itself has power in any case to which its 
attention has been drawn in any manner what¬ 
soever to interfere in the interests of law and 
justice: A. I. R. 1931 Lah. 153 and A. I. R. 1930 
Oudh 497, Rel. on. (P 3G4 C 2J 

J. N. Aggarwal and S. R. Sawhney — 
for Petitioners. 

C.H. Carden Noad —for the Crown. 

Judgment.—Nino ladies, Shrimati 
Lilawati, Shrimati Prakash Devi, Shri¬ 
mati Gian Devi, Shrimati Dayawati, 
Thrimati Gur Devi, Shrimati Puran 
Devi, Shrimati Kasturi Devi, Shrimati 


made by the Police Officer concerned. 


Basan Kaur and Shrimati Fuslipa Ku- 


The plea of guilt amounted to an ad- mari were challaned and convicted 
mission that the petitioner committed under S. 151, I. P. C., and sentenced, 
the acts alleged against him; and not an with the exception of Pushpa Kumari, 
admission of the guilt under S. 16 of the to four months’ rigorous imprisonment 
Act : and a fine of Rs. 50 each. In de- 


“ An accused person does not plead to a sec¬ 
tion of a criminal statute. He pleads guilty or 
not guilty to the facts alleged to disclose an 
offence under that section : vide, Basant Singh 
v. Emperor (2).” 

For these reasons I recommend to the 


fault they were ordered to undergo two 
weeks’ further rigorous imprisonment 
each. Pushpa Kumari whoso ago is given 
as 14 to 15 was fined Rs. 100 and in de¬ 
fault one month’s rigorous imprisonment. 


Hon’hle High Court that the conviction The High Court Bar Association has put 
and sentence of the petitioner with res- in a petition of revision on their behalf, 
pect to the second count be set aside and These ladies did not appeal and took no 


the fine if paid be refunded. 

Order. —For the reasons recorded by 
the learned Additional Sessions Judge, 
I quash the conviction of the accused un¬ 
der the second count and setting aside 
the sentence direct that the fine of 
Rs. 25 if realized be refunded to him. 
This order does not affect the conviction 
and the sentence under the first count. 

K.N./R.K. Order accordingly. 

IT) A. 1. it. 1922 Nag. 71—G5 I. C. 425=23 
Cr. L. J. 73. 

(2) A. I. R. 192G Lah. 40G=9G I. C. 219=27 
Cr. L. J. 907=7 Lah. 359. 
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Dalip Singh, J. 

Lilawati and others —Petitioners. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 171 of 1932, 
Decided on 25th February 1932, against 
order of Magistrate, First Class, Lahore, 
D/- 3rd February 1932. 


part in the case refusing to enter upon 
their defence, but they put in a written 
statement denying that they were guilty 
of any offence. 

It was not contended before mo that 
this Court had no jurisdiction to inter¬ 
vene because the persons in question had 
not appealed. I have however looked up 
the law and I find that a number of High 
Courts and other Courts havo hold that 
this Court has jurisdiction to intervene 
without any regard to the question of the 
failure of the accused to appeal. The 


ulings are summarized in Dliim Sen v. 
Emperor (l), and I might add to those 
ulings a ruling reported as Emperor v. 
Johan Lai (2), whore action was taken 
iy the Oudh Chief Court on a petition 
iut in by the President of the Bar Asso- 
iation. T hero is therefore no ground 

(1) A. I. R. 1931 Lah. 153=1931 Cr. 0. 265= 
131 I. C. 3GO=32Cr. L. J.708. 

(2) A. I. R- 1930 Oudh 497=1930 Cr. C. 1161 
=128 I. C. 221=32 Cr. L. J. 104. 
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{or doubting the jurisdiction of this Court 
to intervene. It is not a question of any 
right of the accused nor the locus standi 
of the High Court Bar Association but 
the High Court itself has power in any 
case to which its attention has been 
'drawn in any manner whatsoever to in¬ 
terfere in the interests of law and justice. 
.1 have gone into the record of the case. I 
|do not find any ground to interfere with 
the conviction under S. 151. There is 
evidonco which would justify such a 
conviction and in the circumstances as 
the matter is purely one of discretion I 
am not inclined to interfere. 


Bhagu v. Emperor (Monroe, J.) Lahore 365 

understand have not been paid. As re¬ 
gards imprisonment the remainder of im¬ 
prisonment already undergone would be 
sufficient in the circumstances of this 
case and I order accordingly. As regards 
Mt. Pushpa Kumari, I reduce her fine to 
a nominal sum of Re. 1 and the impri¬ 
sonment undergone will be considered to 
have been undergone in default of pay¬ 
ment of this fine. 

S.n./r.k. Sentences reduced. 
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At the same time so far as the senten¬ 
ces are concerned, I am definitely of opi¬ 
nion that the sentences passed are much 
too severe. According to the learned 
Magistrate himself—and his finding is 
based on the evidence—eighteen persons, 
nine men and nine ladies in question, 
formed a procession for the purpose of 
preaching the wearing of khaddar. As 
they entered Anarkali a very large crowd 
assembled amounting according to the 
evidence of the Magistrate, to about two 
thousand people in number. This crowd 
became excited and the Magistrate order¬ 
ed them to disperse as he feared a breach 
of the peace. One minute was given 
them to do so. Most of the crowd did 
disperse but the processionists did not 
disperse and were accordingly arrested. 
The ladies in their written statements 
have stated that thoy novor heard the 
order to disperse and considering that 
they were in the heart of a large crowd 
of about two thousand persons this is 
quite possible. It may well be that see¬ 
ing that the excited crowd -had dispersed 
the processionists, whose objects were 
quite lawful and peaceful, did not think 
that they had been called upon to dis¬ 
perse. In the circumstances tharefore 
the offence committed, if any was of a 
somewhat technical nature, though I 
point out that it is a serious thing to re¬ 
fuse to disperse when ordered to do so by 
a Magistrate. 

I would therefore accept the revision 
so far as to reduce the sentences of fine, 
except in the case of Pushpa Kumari, to 
Rs. 15 each, and in default one week’s 
rigorous imprisonment. One week of the 
imprisonment already undergone shall 
be deemed to have been undergone in de¬ 
fault of the payment of fines which I 


Monroe, J. 

Bhagu —Accused—Appellant. 

v. 

Emperot —Opposite Party. 

Criminal Appeal No. 1253 of 1931, 
Decided on 22nd January 1932, from 
order of First Class Magistrate, Ludhi¬ 
ana, D/- 23rd September 1931. 

(a) Criminal Trial — Sentence — Two of¬ 
fences arising out of same circumstances— 
Double sentences should not be imposed. 

It is a mistake in cases where thero are’two 
criminal oflenccs, committod moro or loss arising 
out of the same circumstances that double sen¬ 
tences should be imposed. (P 86$ C 1] 

(b) Arms Act, S. 20—Possession of pistol 
not intentional— Punishment was reduced 
from seven years to one month. 

Where the accused, only 22 years of ago though 
a responsible man, is not shown that ho obtained 
possession of a pistol for an evil purpose, tho sen¬ 
tence of seven years' rigorous imprisonment is 
very sovore. He having boon sentenced to 18 
months rigorous imprisonment for accidental 
homicide, tho sentence awarded to him under 
S. 20, Arms Act, was reduced to ono months' ri¬ 
gorous imprisonment, [P 806 0 2] 

IF. R. Adcock— Appellant. 

Judgment. Bhagu, the accused, was 
charged under S. 20, Arms Act 11 of 
1878, and sentenced to seven years’ 
rigorous imprisonment. There is no 
doubt about the commission of the of¬ 
fence. What led to the discovery of the 
possession of the pistol was that the ac¬ 
cused was sitting in his house showing 
the pistol to Naranjan Singh and his son” 
and unfortunately the pistol, which was 
loaded, went off and the bullet struck the 
son of Naranjan Singh and killed him. 
The aocused has actually been tried and 
convicted for this accidental homicide 
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and has been sentenced to 18 months’ 
rigorous imprisonment. 

In my opinion the sentence of seven 
years' rigorous imprisonment inflicted 
in respect of what is the lesser offence 
of the two, is unreasonably severe. It is 
a mistake in cases of this kind, where 
there are two criminal offences com¬ 
mitted more or less arising out of the 
same circumstances, that double sentence 
should be imposed. The accused, though 
a man fully responsible, is only 22 years 
of age. It is not shown that he had 
obtained possession of the pistol for an 
evil purpose. 

For these reasons I think that the ap¬ 
peal should be accepted and the sentence 
reduced; and I accordingly accept the ap¬ 
peal and reduce the sentence to one 
month’s rigorous imprisonment. 

K.N./r.K. Appeal allowed. 
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Broadway, J. 

Jaimal Singh— Accused—Petitioner. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. Petn. No. 1276 of 
1931, Decided on 12th February 1932, 
against order of Sess. Judge, Jhelum, D/- 
21st October 1931. 

Penal Code (1860), S. 304-A—Overloading 
lorry is not rash and negligent act within 
S. 304-A. 

Though overloading a lorry may be an offence 
under the Motor Vehicles Act, it is not a rash 
and negligent act within the meaning of S. 304-A. 

IP 3GG C 2] 

Mehtab Singh —for Petitioner. 

Muhammad Amin Khan for Govern¬ 
ment Advocate — for the Crown. 

Judgment. — The petitioner in this 
case, one Jaimal Singh, son of Sardar 
Singh, has been convicted of having 
caused the death of one Rabmat Khan 
through a rash and negligent act, and 
under S- 301-A, I. P. C., has been sen¬ 
tenced to one year’s rigorous imprison¬ 
ment and a fine of Rs. 100, or in default 
to further simple imprisonment for four 
months. His appeal having been dis¬ 
missed, he has come up to this Court on 
the revision side. 

The petitioner is a lorry driver and it 
appears that on 4th June 1931, he started 
with a lorry from Dina for Jhelum. The 
lorry was packed and after it bad gone a 
short distance, one of the passengers fell 


out. As soon as the petitioner became 
aware of this fact he backed the lorry to 
where the passenger was lying.’ All the 
passengers got out and when the peti¬ 
tioner saw that the unfortunate passenger 
was in a precarious condition, he got on 
to the lorry and drove back to Dina. This 
fact, no doubt, was very inhumane on his 
part but cannot be regarded as an act 
which conduced to the fall of Rah mat 
Khan. The Courts below have come to 
the conclusion that the seating capacity 
of this lorry was 16 or 17 passengers and 
that as there were said to be some 23 or 
24 passengers, the lorry was overloaded. 
This has been regarded as a rash and 
negligent act by the Court below, a fur¬ 
ther and negligent act being that it has 
been found that the back-shutter of the: 
lorry was down. Now, to overload a 
lorry may no doubt be an offence under 
the Motor Vehicles Act, but I am unable 
to see that it can bo regarded as a rash 
and negligent act within the meaning of 
S. 304-A, I. P. C. 

Even the overloading has not been 
satisfactorily established, for it appears 
that when one of the passengers, Captain 
Allah Din, proceeded to take down the 
names of his fellow passengers, they al¬ 
most to a man disappeared and we have 
to rely in the main on the evidence of 
people who were on the roadside and Mr. 
Muhammad Amin Khan for the Crown 
has laid great stress on the testimony of 
Allah Rakha. This witness was easing 
himself on the side of the road when he 
saw the lorry coming. Ho says that the 
back-shutter was not closed and that he 
saw a man fall down. He also says that 
the man was standing on the board. Later 
on, he says that more than one passenger 
was standing on the board. On the other 
hand, Captain Allah Din, is unable to say 
whether the board was or was not up, 
whereas Altaf Hussain, another passenger 
(P. W. 9), is definite that the shutter 
was regularly closed, and he is equally 
definite in saying that all the passengers 
were sitting in their seats. Having re¬ 
gard to all this evidence I find it a little 
difficult to uphold the finding of the 
Courts below regarding the shutter or 

The petitioner is certainly entitled to 
the benefit of any doubt that the confused 

statements create, and I mus o 
it has not been established that the shut¬ 
ter or tail-board was not properly fast- 
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ened There can b8 no doubt that Rah- 
mab Khan met with his death through 
falling off this lorry and it is more than 
probable that the lorry was overcrowded. 
As far as the evidence is concerned, it was 
being driven at an ordinary pace and iu 
all probability Rahinat Khan fell off as a 
result of an ordinary jolt. In these cir¬ 
cumstances it appears to me to be wrong 
to attribute to the petitioner the death 
of the unfortunate passenger. 

I would therefore accept this petition, 
set aside his conviction and sentence and 
direct his immediate discharge. 

B.v./r.k. Revision allowed . 

* * A. I. R. 1932 Lahore 367 

Addison, J. 

Bhan Singh— Convict—Appellant. 


Singh, Partab Singh and Hari Singh have 
been sentenced under S. 395/398, I.P. C. 
to ten vears’ rigorous imprisonment for 
each of' two dacoities, committed on the 
night of 17th August 1929, in Tigri vil- 
lage. The aggregate sentence passed on 
each appellant is thus 20 years. Another 
of the alleged dacoits, Sundar Singh, bro¬ 
ther of Hari Singh appellant, committed 
suicide-by taking arsenic when lie was 
arrested ; while another, Saddi Ram, 
escaped from the lock-up after he had 
been committed to the Sessions for trial. 
The two houses looted adjoined each other 
and belonged to Munshi Singh and Chanda 

Singh respectively. _ 

There is ample evidence that a body of 
dacoits, more than five in number, armed 
with guns, were approaching the village 
in nr/lor f'runmit dacoitv when they 


Emperor —Opposite Party. 

Criminal Appeal No. 15 of 1932, Deci¬ 
ded on 30th March 1932, against order of 
Addl. Sess. Judge, Hissar, D/- 7th Nov¬ 
ember 1931. 

(a) Penal Code (1860), Ss. 149, 391 and 
396— Unlawful assembly responsible for 
murder—It is sufficient that members of such 
assembly knew tb&t murder would be likely 
to be committed in prosecution of common 
object (Obiter). 

Obiter .—Dacoity starts the moment force is 
used. When an unlawful assembly of fivo or more 
persons is responsible for a murder it is sufficient 
under the provisions of S. 149 that the members 
of such assembly know that murder would be 
likely to be committed in prosocution of the 
common object. When dacoits go armed with 
guns it is easy to hold that they know that 
murder is a likely result. [P 367 C 2] 

** (b) Criminal P. C. (1898), S. 164-Con- 
fession made outside British India—All that 
has to be seen is that there is nothing against 
substantive law or natural law to vitiate it. 

Tho Code deals with procedure and applies only 
to British India and not to Native States. If a 
confession is made outside British India all that 
has to be seen is that thero is nothing against 
the substantivo law or natural law to vitiate it. 

A confession was made aftor the accused was 
arrested boforo the Magistrate in Patiala State. 
Tho Magistrate deposed that ho told tho accused 
that ho need not make a confession and that if 
ho did, it would bo used against him. Tho 
Magistrate satisfied himself that the confession 
was voluntarily mado. Tho police wore not pre¬ 
sent when it was mado. 

Held : that the Magistrate did overything 
possible and that the confession though retracted 
was admissible in evidence. [P 868 0 1,2] 

Ajit Parsad for M . L. Puri —for Ap¬ 
pellant. 

S. K . Ahmad for Qovt. Advocate—tor 
the Crown, 

Judgment. —These are three appeals 
Nos, 15, '191 and 192 of 1932. Bhan 


were met by Rulia and others who were 
going to the fields. One of the dacoits 
fired at Rulia and killed him. The ap¬ 
pellants however have been acquitted of 
the offences of murder and dacoity with 
murder punishable under Ss. 302 and 396, 
I. P. C., on the ground that there was 
no common intention proved to commit 
murder and that the murder was com¬ 
mitted by one of the dacoits before the 
dacoity commenced. When an unlawful 
assembly of fivo or more persons is res- 1 
ponsible for a murder, it is sufficient 
under the provisions of S. 149, I. P. C.,> 
that the members of such assembly knew* 
that murder would be likely to be com-* 
mitted in prosecution of the common? 
object, and it seems to me that, whenj 
dacoits go armed with guns, it is easy to 
hold that they knew that murder is a 
likely result. Further, tho dacoity, in 
my opinion, started the moment force 
was used, that is, when the gun was fired 
at Rulia, so that S. 396, I. P. 0., would 
also apply. Tho definition of dacoity 
given in S. 396, I. P. C., might have ap¬ 
plied. I do not think that S. 398, I.P.C., 
can apply. Only the actual offender or 
offenders, armed with deadly weapons, 
come within that section and there is no 
finding as to who wero armed with guns. 
The appeals must therefore be accepted 
to the extent that it was held that 
S. 398, I. P, C., applied. The convic¬ 
tions, if otherwise proper, can only be 
maintained under S. 395, I. P, 0. This 
is not very important as the sentences 
passed can be passed under S. 395 alone. 
After Rulia had been shot, the dacoits 
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entered the village and broke into the 
two houses already mentioned. The only 
question is whether the evidence is suffi¬ 
cient to prove the guilt of the appellants. 

Bhan Singh appellant was identified by 
Suleman, Gurdit Singh, Jetha Ram, 

Narain Singh, Jagjit Singh and Pritam 
Singh besides certain others whose evi¬ 
dence has not been considered reliable by 
the Additional Sessions Judge. I have 
been taken through the evidence of these 
witnesses and see no reason to reject it. 

One Rahmat failed to identify Bhan 
Singh before the Judge, though lie had 
done so at an identification parade. His 
evidence thus loses much of its impor¬ 
tance, but without Rahmat, there are 
ample witnesses left to place the identity 
of Bhan Singh beyond any doubt. 

Certain ornaments Ex. P. 8, were found 
10th November 1929 when Bhan 
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Singh’s house was searched. Though they 
are of common type, they have been 
sufficiently identified by Munshi Singh, 
their owner, and Hira Singh, the Sunar, 
who made them. There is a difference 
between the weights stated to the police 
at the beginning of the investigation and 
the actual weights; but this seems to me 
not to be a very important consideration. 

An owner does not keep a record of his 
ornaments and only knows very approxi¬ 
mately what they weigh. 

In my judgment the above evidence is 
ample for the conviction of Bhan Singh. 

The evidence against Partap Singh is 
that he has been identified as one of the 
dacoits by four persons, Mehr Singh, 
Jagat Singh, Jetha Ram and Suleman, 
who have been considered reliable by the 
Additional Sessions Judge. I agree that 
his conviction on this evidence was 

proper. . 

The evidence against Hari Singh ap¬ 
pellant was that he has been identified 
by Rahmat and Jetha Ram. He also 
made a confession to a Second Class Magis¬ 
trate in Patiala State after he was arres¬ 
ted. At that time no police officer was 
present. The Additional Sessions Judge 
has rejected this concession as the pro¬ 
visions of S. 164, Criminal P. C., were 
not complied with. In this respect I do 
jnot agree with him. The Criminal Pro¬ 
cedure Code deals with procedure and 
applies only to British India and not to 
Native States. If a confession is made 
outside British India therefore, all that 
has to be seen is that there is nothing 


against the substantive law or naturall 
aw to vitiate it. The Magistrate, who 
heard this confession, has made a full 
statement in the witness-box and deposed 
that he told Hari Singh that he need not 
make a confession and that, if ho did, it 
would be used against him. He satisfied 
himself that the statement was volun¬ 
tarily made and that Hari Singh was not 
under the influence of any coercion or 
undue influence. The police were not 
present when it was made. It is obvious 
therefore that the Magistrate did every-j 
thing possible, and that the confession, 
though retracted, is admissible in evi¬ 
dence. In view of all that occurred I am 
not prepared to interfere with the sen¬ 
tences and I dismiss the appeals except 
that, as noted above, S. 398, I. P. C., 
must be struck out, and the convictions 
will stand for offences punishable under 
S. 395, I. P. C., only. 

P.N./r.K. Order accordingly. 
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Harrison, J. 

Lakshmi Narain Verma and another — 
Petitioners. 

v. 

Mohammad Hanif —Accused—Opposite 
Party. 

Criminal Revn. No. 129 of 1932, Deci¬ 
ded on 23rd February 1932, against order 
of First Class Magistrate, Ambala, D/- 

28th November 1931. 

* Criminal P.C. (1898), S. 494—No necessity 
of giving reaions for permitting withdrawal. 

It is not necessary, on a permission to with¬ 
draw under S. 494, to record any reasons for 
such permission : A. I. R. 1924 Pat. 288, Appr.\ 
A. I. R. 1924 Rang. 109, not Appr. (P 309 0 1) 

Report. —A criminal case was brought 
against the applicant, Lala Lakshmi 
Narain Yerma, Advocate, Ambala Can¬ 
tonment. An application was subse¬ 
quently made for the institution of a 
criminal complaint against one of the 
prosecution witnesses, named Mohammad 
Hanif under S. 193, I. P. C. The appli¬ 
cation was accepted, and a complaint was 
instituted by the Court concerned. When 
the case came up for hearing however the 
public prosecutor stated that he had been 
directed to withdraw from the case, ihe 
accused was accordingly discharged. Lala 
Lakshmi Narain ha3 lodged a revision ap¬ 
plication against this order. 

No reasons have been given by the 
learned District Magistrate for the with¬ 
drawal of the prosecution. The learned 
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Magistrate also appears to have given his 
consent more or less automatically in 
accordance with the District Magistrate's 
order. There are two conflicting views 
as to whether such reasons are necessary 
or not. In Abdul Gani v. Abdul Kadnr(l), 
it was held that prosecutors may not 
withdraw from a prosecution without 
giving reasons; and in withholding or ac¬ 
cording consent the Court is acting in a 
judicial capicity and must record its own 
reasons. From the fact that the Court 
originally concerned has deemed fit to 
institute a complaint, there must he some 
prima facie grounds of. prosecution, so 
that there should be some definite reason 
for not proceeding with the complaint. 

On the other hand, it has been held in 
Gulli Dhagat v. Narain Singh (2) that it 
is not necessary, on a permission to with¬ 
draw under S. 494, Criminal P. C.. to re¬ 
cord any reasons for such pormission. 
The same view appears to have been 
taken in Madras, while the Rangoon view 
is based upon a Calcutta decision. 

On the whole it appears to be undesi¬ 
rable that a person who has been found 
on a preliminary inquiry to have com¬ 
mitted the offence of perjury should be 
absolved by a purely executive order. For 
these reasons, I report the case to the 
Ilon'ble Judgos of the High Court for 
such action as they may deem fit to take 
in the matter, together with the connec¬ 
ted application against another witness, 
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(a) Penal Code (I860), S. 300 — Mere 
vulgar abuse is not grave and sudden provo- 
cation. 

A more vulgar abuse is not such a grave and 
pudden provocation as is contemplated by bxcep- 
tionl.S. 300. 

(b) Penal Code (1860), Ss. 300 and 302 
Deceased, foul-mouthed oldI sardar, repeatedly 
abusing accused, calling him son of dog and 
striking him on head—Accused making mur¬ 
derous attack on deceased without premedi¬ 
tation—Transportation for life held to be 
sufficient. 

j^Tko deceased who was a big sardar, was a 
foul-mouthed old man in the habit of abusing his 
servants. The accused, a young man, was a 
servaut of the deceased's nephew. Tko deceased, 
in the presence of accused's feliowmen insulted 
and abused the accused and struck him on tho 
head in the morning. At about noon the de¬ 
ceased again called tho accused tho son of a dog 
and abused him. The accused thou picked up 
the hatchet which happened to be near and 
made a murderous attack on tho deceasod. 

Held: that there was gravo provocation: and 
not capital sentence bat only transportation for 
life was reasonable. IP 370 C *2| 

J. Jt. Agnihotri —for Appollaat. 

Des Raj Sandmen —for the Crowu. 

Agha Haidar, J. —Abdullah, Indian 
Christian, has been convicted of the mur¬ 
der of one Sardar Ishar Singh, a well-to- 
do Rais of Chak 132 R. B. in the District 
of Lyallpur, and has been sentenced un¬ 
der S. 302, I. P. C., to death. IIo has 
appealed to this Court and the record is 
also before us under S. 374, Criminal 
P. C., for confirmation of the capital sen¬ 
tence. 

On 8th August 1931, at about 10 a. m. 


who lias been similarly discharged in the 
same proceedings. 

Order .—There is the authority of the 
two High Courts for the procedure adop¬ 
ted by the District Magistrate and I do 
|not consider any further action necessary 
'on this reference. 

S.N./n.K. _ Reference answered. 

(1) A. I. R. 1921 Rang. 108=81 I. O. 930=26 
Or. L.J. 1100=1 Rang. 756. 

(2) A. I. R. 1921 Pat. 283=77 I. C. 731=25 
Or. L. J. 410=2 Pat. 703. 


the accused was sitting in the polmra qI 
Sardar Ishar Singh together with a num¬ 
ber of other persons. Balwant Singh, 
P. W. 3, who had fever, was also lying 
there. The accused was a servant of one 
Bal Singh, a nephew of Sardar Ishar 
Singh. Sardar Ishar Singh came and ad¬ 
dressed the accused as tho son of a dog 
and told him that if ho stole his bhusa he 
would have him imprisoned. The aooused 
replied that he had not stolon his bhusa 
and that if anybody did so he oould bo 
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SiiAm/fjAL, C. J. and Agha Haidar, .1 

Abdullah —Convict—Appellant. 

/ v - 
/Emperor —Opposite Party. 

' Criminal Appeal No. 40 of 1932, De¬ 
cided on 10th March 1932, from order 
of Se3a. Judge, Lyallpur, D/- 8th Decem¬ 
ber 1931. 
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imprisoned. Tho aocused rosonted the 
abusive language which tho Sardar had 
used towards him and asked him not to 
do so. The Sardar got infuriatod at this 
mild protost and 3truok the aooused on 
his forehead with the ferrule of his um¬ 
brella, causing a slight bleeding wound. 
The peoplo present told Abdulla that ho 
should not be angry and speak to the 
Sardar in an impertinent manner. After 
this incident Sardar Ishar Siugh loft tho 
place. Ho returned again at about mid- 
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day and again addressed the accused in 
the same manner, saying: 

“You sou of a dog, are you still here ? If you 
eteal my bhusa again I will baye you im¬ 
prisoned.’’ 

The accused kept quiet and the Sardar 
went towards the village. All of a sud¬ 
den a cry of agony was heard and five 
persons, who have appeared as eye wit¬ 
nesses, saw the accused hitting Sardar 
Ishar Singh with a hatchet, Ex. P. 1. 
The result of this attack was that the 
Sardar died on the spot. Some of the 
eyewitnesses went forward apparently 
with the idea of intervening, but, it is 
said, the accused told them not to come 
near him, otherwise ho would kill them. 
This story is amply borne out by the 
evidence of Balwant Singh, P. W. 3, 
Manga, P. W. 4, Rura, P. W. 5, Umra 
P. \V. G, and Wadhawa Singh, P. W. 7. 
These witnesses have been fully cross- 
examined but nothing has been brought 
out which would in any way cast any 
doubt upon their veracity. 

In the appeal before us the learned 
counsel, who represented the appellant, 
did not deny the faotum of the fatal 
attack which the accused had made upon 
Sardar Ishar Singh in the manner de¬ 
posed to by the eyewitnesses. He how¬ 
ever argued that the caso fell within the 
purview of Excep. 1, S. 300, I. P. C., 
and that the accused was entitled to the 
benefit of the rule of “grave and sudden 
• provocation” and should therefore be con¬ 
victed under S. 304 (l), I. P. C. A mere 
; vulgar abuse however is not bucIi a grave 
and sudden provocation as is contemplat¬ 
ed by Excep. 1, S. 300. This part of the 
argument therefore fails. 

The learned counsel further argued 
that there was provocation, though not 
of the technically, “grave and sudden” 
character as mentioned in the exception 
noted above, and that the capital sen¬ 
tence was not therefore appropriate un¬ 
der the circumstances of the caso. There 
is force in this argument. The deceased 
Ishar Singh seems to havo been a foul- 
mouthed old man who appears to have 
been in the habit of abusing and bullying 
the poor servants and dependants of his 
family. Ho abused the accused in the 
morning and further struck him on the 
forehead causing it to bleed. These in¬ 
sults were offered in the presence of 
several persona who were the associates 
and fellow-workmen of the accused and 
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it is hut natural that he must have res- 
onted this conduct. Sardar Ishar Singh 
returned to the pohara at about noon and 
once again abused the appellant in the 
manner which apparently was habitual 
with him. This repeated insult infuriat- 
ed the accused who picked up the 
hatchet, Ex. P. 1, which happened to be 
lying near by and without any premedi¬ 
tation, made a murderous attack on Sar¬ 
dar Ishar Singh. When dealing with the 
question of grave and sudden provocation, 
the Sessions Judge observed in his judg- 
ment that 

“the provocation could not be said to be sudden 
and regard being ha5 to the language which ia 
commonly used to Kamins, it could not be said to 
bo grave.” 

I do uot agree with this view of the 
Sessions Judge which appears to coun¬ 
tenance the use of foul language towards 
the Kamins. I believe in the dignity of 
man as a man and I do not think that it 
is the privilege of any person to abuse or 
maltreat his follow human beings. If he 
does so he is taking a mistaken view of 
that code of universal morality which 
regulates the mutual relations of the 
citizens of a civilised state, whatever 
their position and status in life may be. 
In my opinion, having regard to tho con¬ 
duct of Sardar Ishar Singh and the re¬ 
peated insults which he had ofiered to 
tho accused, who seems to be an impul¬ 
sive young man, the provocation was 
grave. Under these circumstances the 
sentence of death which has been passed 
upon the accused by the Sessions Judge! 
was not called for. I would therofore, 
while maintaining the conviction of the 
accused under S. 302, I. P. C., oommute 
the capital sentence to that of transport¬ 
ation for life. To this extent only the 
appeal is allowed. 

Shadi Lai, C. J.— I concur. 

S.N./k.K. Sentence reduced. 
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JAI LiAIi, J. 

Parma Nand— Petitioner. 

v. 

Emp- ror —Opposi te Party. 

Criminal Revn. Petn. No. 1320 of 
1931 . Decided on 12th February 1932, 
from order of Bess. Judge, Rawalpindi. 

D/- 20th July 1931. 
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j Cantonment Act (1924), S. 185 Under 

jt of 1924 notice need not be given witbin 
/eacorable lime. 

Under the C internment Act of 1924, it is not 
necessary for the cantonment authority to issue 
a notice for the demolition within a riasonabb 
time. Such a notice can bo given at an v time. 

[P 371 G 2] 

(b) Cantonment Act (1924), S. 135 Build¬ 
ing erected without notice before Act of 
1924 — Notice given for demolition by can¬ 
tonment authority after that Act — Offender 
con be'prosecu'.cd under Act of 1924 for 
disobedience of such notice. 

Where the offence of erecting without giving 
notice to cantonment oflicer is committed before 
tho passing of the Act of 1924, but notice for its 
demolition is given- subsequent to the passing of 
the Act, tho offender can bo pro-ocuted under 
tho Act of 1924 lot disobedience of the notice. 

CP 372 0 1] 

S. L. Puri —for Petitioner. 

Muhammad Amin an & Beant Singh — 
for the Grown. 

Judgment.—The petitioner Parma 
Nand is the owner of a building within 
the limits of tho Rawalpindi cantonment. 
Recently it has been discovered that he 
has divided the building into two por¬ 
tions by constructing a boundary wall so 
as to be able to rent it into two portions 
to two different tenants. It appears 
that the portion separated from tho main 
building in this manner was originally 
appurtenant to the main house as a 
range of out-house9. There is some dis¬ 
pute as to the date when this separation 
took place. It is contended by the peti¬ 
tioner that it was in or before 1922. On 
the other hand it is conceded on behalf 
of the Crown that it was sometime in 
1924-25 but not before. The question 
however in my opinion is immaterial for 
the decision of the present petition. 

On 10th January 1930 tho Canton¬ 
ment Board served a notice on the peti¬ 
tioner to .demolish tho wall in question 
and on his failure to do so prosecuted 
him under S. 268, Cantonment Act, 1924. 
Tho Magistrate oonviotod him and sen¬ 
tenced him to pay a fine of Rs. 150. His 
appeal has been dismissed by tho Se 3 - 
sioDB Judge and consequently the pre¬ 
sent petition for revision has been made 
in this Court. 

I have heard counsel on both sides and 
am of opinion that on tho merits there 
is no force in the petition. Before the 
present Cantonment Aot was enacted in 
1924 the law applicable to cases like this 
was contained in the Cantonment Code 
of 1912. 8. 92 of the Code made it a 
condition that any person who erected 


or ro-erected a building should do so 
after the permission of tho Cantonment 
authority. Sub-S. (3) of that section 
provided as follows: 

“Wbero any building is begun or erected 
without the giving of tho notice and the sub- 
mii.-iou of the j Ians and specification required 
by this section or in contravention of any order 
of tho cantonment authority issued within six 
weeks of tho receipt of a valid nctieo therouuder 
the cantcDmcnt authority may by notice in 
writing to be delivered in a reasonable time, re¬ 
quire tho building to be altered or demolished as 
it may think necessary." 

Section 107 cf tho Code provided a 
penalty up to Rs. 50 in case of any per¬ 
son who failed to comply with any 
notice issued uuder the section referred 
to above and also continuing fine. S. 92. 
of the Code has now been subdivided 
into two sections of the Cantonment Act. 
S. 184 provides that a person who in¬ 
tends to erect .or re erect a building 
within tho cantonment limits shall ap¬ 
ply for sanction of the cantonment 
authority anrl shall comply with any 
direction that may be given by suoh 
authority. Failure to do so is made 
punishable with a fine which may 
extend to Rs. 500. S. 185 provides that 
a cantonment authority may at any time 
by notice in writing direct tho owners 
to alter or demolish as it thinks neces¬ 
sary, any building or any part thereof 
erectod without notioe to tho authority 
or without its sanotion. Then S. 268 
provides a penalty which may extend to 
Rs. 200 in case of non-compliance with 
the notice of tho above description in 
addition to continuing fine. 

It would thu3 be observed that the 
only change that has been made under 
the prosont Act is that instead of making 
it necessary for tho cantonment autho¬ 
rity to issuo a notioe for demolition 
within a reasonable time it is now pro¬ 
vided that suoh a notioe oan be given at 
any time. The learned counsol however 
contends that at the time when this 
notice was given the Cantonment Code 
of 1912 had ceased to be in force and as 
the offence had been committed when 
that Codo was in foroo therefore no ac- 
tion could be taken uuder tho Act of 
1924. In ray opinion there is no force 
m this contention because the learned 
counsel seems to ignore the distinotion 
between Ss. 184 and 185 of the pre. 

oTU q Ct QO n 1h6 * provi8ion8 of sub- 
, '92, Cantonment Code, are ana- 

logons to those gt S. 185 of the present 
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Act while S. 184 of the Act is analogous Held: that the ofle 
to the remaining provisions of S. 92 of of s 304, 1>art 2 - 7- f 
the Code. Both the enactments draw a Haq foi 

clearer distinction between two sets of ^ ie Crown, 
offences. One relates to the erection or Dalip Singh. J 
re-erection of a building without the four daughters on< 
permission of the cantonment authority; to Walia, appollar 
the other offence is the failure to comply other daughter c 
with a notice issued by authority. In Musa, father of 
this case the notice was given when the in exchange Soha 
Act of 1924 was in force and it is for the daughter of Musa, 
disobedience of that notice that the appellant. Mt. I 
petitioner was prosecuted and ho could with Musa who 
therefore bo prosecuted under the Act of Musa finally wrote 
1^24. similarly wrote a 

The period of six months within Mughlani. Subse< 
which as provided by S. 207, Canton- ried Mt. Mughlan 
mont Act of 1924, the offences under ted an illicit intii 
the Act are made triable could have eloped with him. 
applied only if the prosecution of the and handed over t 
petitioner had been for orocting the the parties agreed 
building without sanction; the prosecu- be married to one 
tion is for disobedience of the notice and yam, P. W., and 
it is conceded that it was launched Rs. 200 to Musa 
within six months of such disobedience. (Sohara) bad got 
The only question that needs consi- wife and the girl 
deration in this case is whether the fine Fateh, was now 
imposed upon the petitioner is not ex- Dittu. Sohara pr 
cessive having regard to the fact that the Walia came to dei 
unauthorized erection took place more Sohara went along 


tbat tbe o3ence fel1 u “dor the purvib 
of S. 304, Part 2,1. P. C. [I> 373 C 1, 

S. M. Haq for Govt. Advocate —for 
the Crown. 

Dalip Singh. J. Sohara deceased had 
four daughters one of whom was married 
to \\ alia, appellant. Sohara married an¬ 
other daughter of his, Mt. Fateh, to 
Musa, father of Walia, appellant and' 
in exchange Sohara married Mughlani, 
daughter of Musa, and a sister of Walia 
appellant. Mt. Fateh did not get on 
with Musa who was an old man and 
Musa finally wrote a divorce deed. Sohara 
similarly wrote a divorce deed for Mt. 
Mughlani. Subsequently Sohara remar¬ 
ried Mt. Mughlani. Mt. Fateh contrac¬ 
ted an illicit intimacy with Walia and 
eloped with him. She was brought back 
and handed over to Musa. Subsequently 
the parties agreed that Mt. Fateh should 
be married to one Dittu, brother of War- 
yam, P. W., and Sohara was to pay 
Rs. 200 to Musa and Walia because ho 
(Sohara) had got Mt. Mughlani as his 
wife and the girl given in exchange, Mt. 
Fateh, was now being handed over to 
Dittu. Sohara promised to pay Rs. 200. 
Walia came to demand this Rs. 200 and 
Sohara went along with Walia and Dittu. 


than eight years according to one version 
and six years according to the other 
before the action was taken by the can¬ 
tonment authority; in the meantime the 
petitioner has been paying taxes on two 
separate buildings. I consider that 
under the circumstances the fine should 
be reduced and I reduce it to Rs. 50. 
To this extent the potition is accepted. 
The balance of fine, if paid, shall be re¬ 
funded to the petitioner. 

S.N./R.K. Sentence reduced. 
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Shadi Lal, C. J. and Dalip Singh, J. 

Walia —Accused—Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 1096 of 1931, De¬ 
cided on 19th January 1932, from ordor 
of Addl. Sess. Judge, Shahpur Division 

at Jhang, D/- 15th August 1931. . 

Penal Code (1860), S. 304, Part 2-No in- 
tention to commit murder—Ca*e held to fall 
under Part 2, S. 304. 

There was no intention to commit murder * n( J 
all that the accused intended was, and all that 
he had knowledge *of at the time was to strike a 
dang blow on the person who refused to pay him 
his monov and who had insulted him: 


Dittu loft them on the way and then 
Sohara told Walia that he had not the 
money with him, but if Walia would 
accompany him to the village, he would 
try and raise the money. They walked 
along and it appears that then Sohara 
told Walia to come again after 8 or 10 
days. Walia insisted on immediate pay¬ 
ment. Sohara then exposed his person 
and made an indecent remark to Walia. 
Thereupon Walia hit him on his head 
with an ironshod dang which knocked 
him down and then struck him another 
blow. Walia started to return but then 
thought that he might as well take the 
money with earrings which Sohara had 
on his person. He accordingly took the 
money and the earrings from the person 
of Sohara and left his dang on the spot. 
There is also some evidence as to the 
burying of certain shoes of Sohara at the 
spot, but this is unimportant. All these 
details are given in the ponfes9ion made 
by Walia before the Magistrate, lie 
resiled from this confession at the trial 
hut in appeal lie appears to have gone 
hack to it again as his ground is that he 
was provoked by the actions of the de¬ 
ceased in exposing his person etc. In 
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any event it is abundantly proved on the 
record that the dead body was that of 
Sohara and the medical evidence shows 
two fractures of the skull. It is also 
proved that the earrings and a basni (a 
long purse) which belonged to Sohara 
wore discovered from a bhusa stack on 
information given by Walia. The clothes 
of Walia found on his person are proved 
to have been stained with human blood 
by the report of the Imperial Serologist. 
The dang (Ex. P-12) is identified by Pira 
P.W., who states that he had shod it 
with iron for Walia. All this evidence 
is ample corroboration of the confession 
of Walia and I see no reason to doubt 
that his confession is genuine and re¬ 
presents facts. 

The only point that remains is whe¬ 
ther the offence committed amounts to 
murder -under S. 302, I. P. C., or cul¬ 
pable homicide under S. 301, Part 2, 
I. P. C. The learned Sessions Judge has 
rightly held that there was no intention 
to commit murder. Pie however consi¬ 
ders that it was the inteution of Walia 
to cause such injury as he knew was 
likely to cause death. In my opinion, 
however all that Walia intended was and 
all that he had knowledge of at the time 
was to strike a dang blow on the person 
who refused to pay him his money and 
who had insulted him. In the circum¬ 
stances I consider the offence falls with¬ 
in the purview of S. 304, Part 2, I. P. C. 

I would therefore accept the appeal 
of Walia to the extent of changing his 
conviction to ono under S. 304, Part 2, 
I. I*. C., and reducing the sentence to 
sevon years' rigorous imprisonment. 

Shadi Lai, C. J.—I concur. 

JC.N./r.k. Appeal allowed. 
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Tek Ciiand, J. 

Amir Shah and others — Plaintiffs — 
Petitioners. 

v. 

Abdul Aziz and another —Defendant and 
Plaintiffs—Opposite Parties. 

Civil Revn. Petn. No. 376 of 1931, De¬ 
cided on 7th March 1932, from order of 
Sub-Judge, Fourth Class, Lahore, D/- 
18th May 1931. 

* Civil P. C. (1908), O. 3, R. 4-PIeader ap¬ 
pearing for advocate of party bat no power 
to refer euit to arbitration unlen duly autho¬ 
rized as required by R. 4—Arbitration. 

A ploador who appears on behalf of the pleader 
of a party, can appear for tho latter pleader 


only “to plead'’ on behalf of tho party, but he 
has no power "to act” on his behalf without a 
document in writing executed iu the manner 
prescribed in O. 3, R. 4. Referring a pending 
suit to arbitration is ‘‘to act” and hence tho 
pleader who appears for another cannot do so in 
the absence of such a document in writing : 
.1. /. R. 1930 F. C. 15S, lief. (P 374 Cl, 2) 

Prakash Chandra —for Petitioners. 

Akbar Ali for Dina Nath Bhasin for 
Opposite Parties. 

Judgment.—The suit which has given 
rise to this petition was instituted in the 
Court of the Subordinate Judge, Lahore, 
against the defendant-respondent, by the 
following six persons as plaintiffs : 

(l) Amir Shah (major), (2) Iqbal Ali 
Shah, (3) Iftikhar Ali Shah, minors 
through their next friend Amir Shah, 
plaintiff 1. (4) Mt. Rahinat, Bibi (major). 
(5) Mt. Mehraj Begum (major) and (6) 
Syed Hussain Shah (major). 

The plaint was presented by LalaPanua 
Lai, advocate, who filed a vakalatnama on 
behalf of the plaintiffs. In this vakalat¬ 
nama Lala Panna Lai was specifically 
authorized to compromise the dispute or 
to refer it to arbitration. Authority was 
also given to him to engage another legal 
practitioner for himself, who would have 
authority to exercise all the powers which 
had been given to Lala Panna Lai by the 
vakalatnama. 

On 18th May 1931, Lala Panna Lai 
was not present in Court but another ad¬ 
vocate, Lala Joti Sarup, appeared for him. 
At the commencement of the proceedings, 
an application praying that the suit be 
referred to the arbitration of certain per¬ 
sons named therein, was presented. This 
application was signed by Amir Shah, 
plaintiff 1, Lala Joti Sarup, advocate and 
Sheikh Abdul Aziz, defendant. A joint 
statement by Amir Shah and Lala Joti 
Sarup, and another statement by the de¬ 
fendant were recorded supporting the ap¬ 
plication and praying that the dispute be 
referred to the arbitrators named in the 
application. Another application signed 
by Amir Shah as the next friend of Iqbal 
Ali Shah and Iftikhar Ali Shah, minors, 
plaintiffs 2 and 3, was also filed asking 
for permission to refer tho dispute to 
arbitration on behalf of the minora. The 
Court granted both these applications^ 
referred tho case to the aforesaid arbitra¬ 
tors. 

On 2nd June 1931, apparently before 
the arbitrators had entered upon their 
duties, a petition for revision was pre_ 


1932 


374 Lahore 


Secy, of State v. Kundan Singh 


sented in this Court on behalf cf plain- 
tihs 1 to 5 for setting aside the order of 
the Subordinate-ludge referring the suit 
to arbitration. Various grounds aro urged 
in the petition, but t'no only ouo argued 
before mo is that tbo reference is invalid, 
inasmuch ns Mt. Rahmat Bibi and Mt. 
Mob raj Begum (plaintiffs 4 and 5) had 
not signed the application for reference 
to arbitration, nor wore they personally 
Present in Court on 18th May 1931, and 
that Lala Joti Sarup, who purported to 
act on their behalf, had no authority to 
refer the dispute to arbitration. 

As stated above, the plaintiffs, includ¬ 
ing Mt. Rahmat Bibi and Mt. Mehraj 
Begum, had engaged Lala Panna Lai, 
advocate, to iile the plaint and prosecute 
the suit ou their behalf, and in tha vaka- 
latnama had specifically given him autho¬ 
rity to refer the dispute to arbitration. 
It is clear that oven if specific authority 
to refer the suit to arbitration bad not 
been conforred on the advocate by the 
vakalatnama lie still bad the power to do 
so under the recent decision of their 
Lordships of tha Privy Council in Suren- 
dra Nath 2Iitra v. Tarubala Dasi (1). 
But Lala Panna Lai did not sign the ap¬ 
plication to refer the dispute to arbitra¬ 
tion, nor was lie present in Court on 18th 
May 1931, when the Subordinate Judge 
passed the order of reference. On bis 
behalf another advocate Lala Joti Sarup 
appeared, and it was lie who signed the 
application and made a statement in 
Court praying that the dispute be referred 
to the arbitrators named therein. Lala 
Joti Sarup had filed no authority in writ¬ 
ing either from Mt. Rahmat Bibi and Mt. 
Mehraj Begum or from their duly autho¬ 
rized pleader, Lai Panna Lai to “not" on 
their behalf. Now, O. 3, R. 4 (l), Civil 
P. C., as amended by Act 22 of 1926, 
lays down that 

“no pleader shall act for any person in any 
Oourt, unless he has been appointed for the pur¬ 
pose by such person by a document in writing 
sigaed by such person or by his recognized agent 
or by some other person duly authorized by or 
under a power-of-attorney to make 6uch appoint¬ 
ment.” 

In this rule a distinction is made bet¬ 
ween “acting” and “pleading” and in Cl. 
(5) it is provided that for “pleading” all 
that is necessary is that the pleader shall 
file a memorandum of appearance, signed 
by himself and containing certain parti- 

(I) A I R- 1930 P.O. 158=123 I.G. 646=67 I.A. 

133=57 Oal. 1311 (P.O.). 


culars. As used iu the Code the word 

ploader has tha moaning given to it in 

S. 2 (15), Civil P. 0., where it is defined 
a3 


am person entitled to appear and plead lor an¬ 
other in Court and includes an advocate a vakil 
and an attorney of a High Court." 

Jt is clear therefore that, while Lala 
Joti Sarup could appear for Lala Panna 
Lai to plead” on behalf of the persons 
who had engaged the latter advocate, he 
had^ no power to -“act” on his behalf 
without a document in writing executed 
in the manner prescribed in 0. 3, R. 4 It 
is not denied that in referring a ponding 
suit to arbitration the advocate “acts” 
and not merely “pleads.” It is therefore 
clear that the reference on behalf of Mt. 
Rahmat Bibi and Mt. Mehraj Begum, 
plaintiffs 4 and 5, was unauthorized and 
is not binding on them. I accept the 
petition, set aside the order of the learned 
Subordinate Judge referring the suit to 
arbitration and remand it to him for dis¬ 
posal in accordance with law. Having 
regard to all the circumstances I leave 
the parties to bear their own costs in this 
Court. 

S.n./r.k. Suit dismissed. 
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Siiadi Lal, C. J. and Broadway, J. 

Secretary of State —Defendant—Appel¬ 
lant. 

v. 

Kundan Singh and others— Plaintiffs— 
Respondents. 

Letters Patent Appeal No. 53 of 1931, 
Decided on 4th March 1932, against 
decision of Johnstone, J., D/- 14th July 
1931. 

* * Civil P. C. (1908). S. 80 and Sch. 2. 
Para. 17—Application under para. 17 is not 
auit within S. 80. 

Unless there is any special provision to the 
contrary a proceeding that does not commence 
with a plaint cannot bo hold to be a suit. Neithor 
the language of the statute nor the goneral prin¬ 
ciples warrant the conclusion that an application 
under para. 17 constitutes a suit, suoh as is 
governed by the rule onacted by 8. 80 of the 
Code. The objeot of the, notioo required by 8. 80 
is to inform the Secretary of State or the publio 
officer of tbo claim which it is contemplated to 
bring against him and to afford him an opport¬ 
unity to settle it, if so advised, without litiga¬ 
tion. If an agroomont to rtfor to arbitration hoa 
been entered into by him. ho is alroady in pos¬ 
session of all the information required by him ; 
and it woull bo an act of supererogation to give 
him a notice repeating the same information. 

ir 376 C 1] 



2932 Secy, op State v. Kcndan 

Ram Lai and M. L. Balra for Govern¬ 
ment Advocate —for Appellant. 

.7. G. Sethi—lor Respondents. 

Shadi Lai, C. J. — The question of 
law, which we have to determine in this 
appeal under 01. 10, Letters Patent, may 
ho formulated in tho following terms : 

D 003 fin application unoor para. li* 
Sch. 2, Civil P. C.. asking tho Court to 
file an agreement to refer a dispute to 
(arbitration amount to a suit within tlie 
^meaning of S. 80 of tho Code ? 

That section debars a Court from en¬ 
tertaining a suit against the Secy, of 
State in Council, or against a public 
officer in respect of any act purporting to 
have been done by him in his official 
•capacity, until the expiration of two 
months next after notice in writing has 
•been given to him in accordance with the 
requirements thereof. 

The expression 'suit" is nowhere de¬ 
fined, though the Code as well as the 
Limitation Act clearly contemplates that 
a civil proceeding may be a suit or an ap¬ 
peal or an application. It is however 
enacted by S. 26 of the Code that 
“every suit shall be instituted by tho presenta¬ 
tion of a plaint or in such othor manner as may 
‘be prescribed.'* 

Now, no other manner of instituting a 
suit has so far been prescribed ; and it 
may therefore be statod as a general propo¬ 
sition that, unless there is any special 
provision to the contrary, a proceeding 
that does not commence with a plaint 
cannot be held to be a suit. 

It is obvious that a proceeding under 
para, 17 doe9 not commence with a plaint, 
and, if the matter rested there, the an¬ 
swer to the question before us would be in 
the negative. Sub-para. (2), para, 17, 
however provides that an application to 
file in Court an agreement to refer to 
arbitration 

“shall bo numborod and registered as a suit bot- 
ween one or more of tbe parties interested or 
olaiming to be interosted as plaintif! or plaintiffs, 
and tho others or othor of them as dofondante or 
defendant.” 

This provision does not convert the ap¬ 
plication into a 9uit for all purposes. 
When the law says that the application 
shall be numbered and registered as a 
suit.it implies that it is not in faot a 
suit. If it were really a suit, it must, 
proprio vigore. have all tho attributes of 
a suit ; and it would be wholly redun¬ 
dant to.enaot that it shall be numbered 
•and regiatered as a suit. 
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It is to he observed that the proceed¬ 
ing, which commences with an applica¬ 
tion under para. 17, is governed by the 
special procedure prescribed by Sch. 2, 
and not by tho rules applicable to a suit. 
There are several important matters in 
which tho proceeding differs from a suit. 
For instance, a decision refusing to file an 
agreement disposes of the proceeding 
finally, hut it is merely an order and not 
a decree, vide, S. 104, sub-S. (l), Cl. (d), 
Civil P. C.. while a decision disposing of 
a suit would be a decree. It is unneces¬ 
sary to cite other instances, because it is 
conceded that an application under para. 
17 is not a suit for all purposes. 

It is argued that the application is 
capable of terminating in a decree or au 
order having the force of a decree, and 
should therefore be deemed to bo a suit. 
There are two observations which I have 
to make in connexion with this conten¬ 
tion. In tho first place, the application 
may not, in certain circumstances, termi¬ 
nate in a decree or an order of the above 
description, while the determination of a 
suit always results in a decree. In the 
second place, a proceeding may be cap¬ 
able of terminating in a decree or such 
order, and yet it would not ho a suit if it 
has not commenced with a plaint. Our 
attention has been invited to several 
judgments in which an application to file 
an agreement to refer to arbitration has 
been hold to be a suit, for certain pur¬ 
poses, and not for other purposes. These 
judgments have boon examined by the 
singlo Judge who has reached tho conclu¬ 
sion that there is not authority, statutory 
or judicial, which lays down the rule that 
an application under para. 17 must be 
treated as a suit lor all purposes. 

If the application under para. 17, 
though treated as a suit for certain pur- 
poses, is not a 6uit for all purposes, it is 
for the appollant to show that it is a 6uit 
within tho meaning of S. 80 of the Code. 
Now, there is no judgment directly deal¬ 
ing with this matter, and the section it¬ 
self places the embargo created by it upon 
a suit only. Not only does ithe seotion 
expressly use tho word "suit,” but it also 
provides that 

"tho plaint shall contain a statement that suoh 
notice has boon so delivered or loft." 

It ia therefore clear that the civil pro¬ 
ceeding governed by the seotion must be 
a suit whioh is initiated by a plaint. ThiB 
condition is not satisfied by the proceed- 



370 Lahore 


ing with which we are dealing in the 
present case. 

The language employed by the legisla¬ 
ture does not lend any support to the 
contention urged on behalf of the Secy, 
of State, nor does the reason for enacting 
the section apply to the application in 
question. It is clear that the object of 
the notice required by the section is to 
inform the Secy, of State or the public 
otlicer of the claim which it is contem¬ 
plated to bring against him and to afford 
him an opportunity to settle it, if so ad¬ 
vised, without litigation. Now, if an 
agreement to refer to arbitration has been 
entered into by him, he is already in pos¬ 
session of all the information required by 
him ; and it would be an act of superero¬ 
gation to give him a ^notice repeating the 
same information. The absurdity of ob¬ 
serving this superfluous formality is fully 
demonstrated, when it is sought to apply 
it to an application under para. 20, Civil 
1\ C., which admittedly stands on the 
same footing as an application under para. 
17 in so far as S. SO is concerned. In that 
caso, there has been, not only an agree¬ 
ment to refer to arbitration, but also an 
award without the intervention of the 
Court ; and the Secy, of State or the 
public officer is presumably cognizant of 
both. What is the use of giving notice 
in such a case ? 

Neither the language of the statute nor 
the general principles warrant the con¬ 
clusion that an application under para. 17 
constitutes a suit, such as is governed by 
'the rule enacted by S. SO of the Code. I 
would therefore affirm the judgment of 
the single Judge and dismiss the appeal 
with costs. 

Broadway, J.—I concur. 

k.N./r.k. Appeal dismissed. 
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nnrmrt?! T* d T nd ou wbat doe< or 

purports to do aud not wbat it ought to ha*. 

' t vhere au objector misdescribes an 0 b- 
jection to be one under 0. 21 R 5fl 

really is an objection under S. 47, and the Court 
acting under a misconception deals with tbe ca=o 
as one under O. 21, R. 58, tbe order neverthele* 
operates as a decree and therefore is appealable 
under S. 4 r. A. I. It. 1929 Pat. 141 FolL- A 1 
R- 1927 Lah. 895 and A. I. It. 1924 Lah. 589* 
R ‘ 1 -' v . , |I> 377 C 2f 

Aau'al Ktshore —for Appellants. 

Shamair Chand for Respondents. 

Judgment— As far as I have been 
able to understand the facts, it seems 
that one Ishar Das obtained a decree for 
Hs. 2,580 against one Ibrahim on 31st 
March 1926, and in execution of this 
decree secured the attachment of certain 
property on 10th March 1927. Certain 
insolvency proceedings were going on in 
regard to Ibrahim and, I understand, he 
had been declared an insolvent. Ilis 
property had been made over to Mr. 
13adr-ud-diu Qureshi who bad paid a sub¬ 
stantial sum to tbe creditors and who 
was to recover his money by sale of this 
property. 

He sold certain land to Gopal Das-Ram 
Lai who, on 1st February 1929, filed ob¬ 
jections to its sale in execution of Ishar 
Das's decree. These objections purported 
to be made under 0. 21, R. 58, Civil 
P. C. On that date the Court wa9 en¬ 
quiring into certain objections raised by 
another person and, on the application 
by Gopal Das-Ram Lai, passed an order 
that notice was to issue for a date that 
was however loft unspecified. As far as 
I have been able to ascertain no notice 
was, as a matter of fact, issued to Ishar 
Das in this matter. The inquiry into 
the other objections proceeded and on 
28th November 1929 tbe learned Sub¬ 
ordinate Judge, First Class, recorded an 
order accepting Gopal Das-Ram Lai’s ob¬ 
jection and releasing the house from at- 


Broadway, J. 

Gopal Das and another —Appellants. 

v. 

Ishar Das and others —Respondents. 
Misc. Second Appeal No. 754 of 1931, 
Decided on 1st February 1932, against 
order of Addl. Dist. Judge, Lahore, 

D/- 4th February 1931. 

Civil P. C. (1908), O. 21, R. 58 and S. 47- 
Objection mi.detcribed as one under O. 21, 
R. 58 while really coming under S. 47 
Court under mistake dealing with case as 
under O. 21, R. 58—Still order i. decree and 
is appealable—Appeal, Competency of. 

No doubt, broadly .speaking, the competency of 


tachment under O. 21, R. 60. 

Ishar Das appealed against this order 
and an objection was raised that no ap¬ 
peal was competent, the only remedy 
open to Ishar Das being the institution 
of a regular suit. 

The learned Additional District Judge 
relying on Ishar Das v. Parma Nand (1) 
held that as Gopal Das-Ram Lai had 
purchased tbe property in question from 
Mr. Badr-ud-din Qureshi, who was a 
trustee for t he judgment-debtor, and 
( 1 ) A. I. R-1926 Lah. 194=93 I. C. 30=6 
Lah. 544. 
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while the property was under attachment, 
Gopal Das Ram Lai were the "legal re¬ 
presentatives” of the judgment-debtor 
and therefore S. 47, Civil P. C., and not 
O. 21, R. 58, was applicable and the 
appeal accordingly was competent. He 
then went on to deal with the merits 
and holding that no inquiry had been 
made into this objection accepted the 
appeal and remanded the case for dis¬ 
posal in accordance with law. Against 
this order of remand Gopal Das-Ram Lai 
have preferred this second appeal through 
Mr. Nawal Kishore, while Mr. Sbamair 
Chand has appeared for the respondent, 
Tshar Das. 

Now it is quite clear to my mind that, 
there has been no inquiry into this parti¬ 
cular objection. Notice was ordered to 
be issued but was not issued and Ishav 
Das therefore never had an opportunity 
of meeting the objection. It is also clear 
that there was some confusion in the mind 
of the learned Subordinate Judge, First 
Class, for while the objection in question 
related to land, the order of release re¬ 
lated specifically to a house. 

Mr. Nawal Kishore however contended 
that the objection was specifically made 
under 0. 21, R. 58, Civil P. C., and the 
^earned Subordinate Judge, First Class, 
;dealt with it under the provision of 
0. 21, Civil P. G., and that, as the com¬ 
petency of the appeal depended on what 
[the Court did and not on what he ought 
to have done, no appeal lay against the 
order passed under O. 21, R. GO, Civil 
'r. C. 

In support of his contention lie refer¬ 
red to Nasir Khan v. Itwari (2), Gopal 
Singh v. Mangal Singh, A. I. It. 1928 
Lah. 341, Uarbhajan Singh v. Mewa 
Singh, A. I. It. 1928 Lah. 753, Karam 
Nawaz v. llunka, A. I. It. 1929 Lah. 
376, Gobind Bam v. Chuni Lai, A. I. B. 
1930 Lah. 221 and U Kala v. Ma Tlnin 
U (3). With the exception of Nasir Khan 
v. Itwari (2) and U Kala v. Ma Hnin 0 
(3) these oases dealt with orders passed 
under 0. 41, R. 23 when R. 25 was 
really applicable and it is not necessary 
to discuss them. 

In Nasir Khan v. Itwari (2) the Court 
had disposed of the oase on the merits, 
whereas it might have dismissed it in de- 

fa) A. I. R. 1921 All. 141=74 I. 0. 905=15 
All. GC9. 

(3) A. I. R. 1927 Rang. 137=101 I. C. 794=5 
Rang. 110. 
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fault: an appeal was held competent. The 
Burma case is distinguishable as there 
were two objectors one of whom could 
not have proceeded under S. 47, Civil 
P.C. 

Nevertheless there can be no doubt 
that broadly speaking the competency of 
an appeal must depeud on what a Court 
does or purports to do and not what it 
ought to have done. 

Mr. Shamair Chaud however drew my 
attention to three cases in which the 
facts were similar and which therefore 
have a direct bearing on the point under 
consideration. 

In Mt. Gauran v. Chandu Lai (4) 
Moti Sagar, J., held that the mere fact 
that an objection to an attachment by a 
party to the snit is lodged under O. 21, 
R. 58, Civil P. C , would not disentitle, 
the objector from pleading that the ob¬ 
jection was really under S. 47, Civil 
P. C. ( and that 0. 21, R. 58, Civil P. C.,i 
had been relied on under a mistaken view! 
of the law, and an appeal was held to be' 
competent. A similar view was taken 1 
by Addison, J., in Nabi Bakhsh v. Udho\ 
Bam (5). In Mt. Madho Bibi v. llazari 
Mai (G) it was specifically held thati 
where an objector misdescribed the ob-, 
jection to be one under 0. 21, R. 58,i 
Civil P. C., when it really was an objec-i 
tion under S. 17, Civil P. 0., and the 
Court acting under a misconception dealti 
with the oase as one under O. 21, R. 58, 1 
Civil P. C., that the order nevertheless' 
operated as a decree and therefore was 
appealable under S. 47, Civil P. C. 

In the present case I am inclined to 
the view that the application containing 
the objection was misdescribed as falling 
within the ambit of 0. 21, R. 58, Civilj 
P. C., and really was one that fell with, 
in the purview of S. 47, Civil P. C. The 
Patna case would therefore be directly 
in point and an appeal was therefore 
competent and I would dismiss this 
appeal. 

In any event, I consider that this case 
is eminently one in which I should oxor- 
oise my revisional powers. 

Notice was not issued to the decree- 
holder and he has had no opportunity of 
meeting fcho objootion. Agaiu it is clear 
that there was considerable confusion in 

(4) A. I. R. 1924 Lah. 599=75 I. 0. 747. 

(6) A. I. R. 1927 Lah. 895=100 I. 0. 78C. 

(6) A. I. R. 1929 Pat. 141=115 1. 0.095=8 
Pat. 717. 
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tho mind of the loarned Subordinate 
Judge, First Class, who professes to accept 
the objection and release a- house from 
attachment whereas the objection related 
to land and not to a house. 

In my judgment the decree-holder 
should ho allowed an opportunity of 
answering the objection and I therefore 
dismiss this appeal. Costs will follow 
the event. 

D.v./r.k. Appeal dismissed. 
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Jai Lal, J. 

Amar Nath Shri Horn — Defendant— 
Appellant. 

v. 

J. Kichhalz Plaintiff—Respondent. 

Second Appeal No. 1051 of 1931, Deci¬ 
ded on 7th March 1932, against decree of 

Dist. Judge, Delhi. D/- 15th May 1931. 

(a) Arbitration Act (1899), S. 14—Award 
filed in Court—Objection to jurisdiction of 
arbitrator can be raised even by separate 
suit—Objection if raised before arbitration 
Court under S. 14 and decided, separate suit 
is barred by Civil P. C. (1908), S. 11. 

Where au award is filed in Court by a party 
to arbitration, the other party questioning the 
jurisdiction cf arbitrator, oan either raise an 
objection under S. 11 boforo arbitration Court on 
the ground that the arbitrator had no jurisdic¬ 
tion, or can institute separate suit to set aside 
the award. If such objection is raised before the 
arbitration Court aud decided, subsequent suit to 
set asido the award on the ground of want of 
jurisdiction of tbo arbitrator will bo barred bv 
the rule of res judicata : A . /. R. 1930 Sind 195 
and A I. li. 1925 Sind 42, Foil.; A. I. R. 1922 
Lah. 3G9; 47 Cal. 60G and A. I. R. 1922 P. C. 
874 ,Dist. # IP3S0C2] 

(b) Arbitration—Party failing to appoint 
its arbitrator witbin time in spite of request 
by other party—Arbitrator cun proceed with 
arbitration without waiting for full time 
stipulated. 

• According to the arbitration clause one party 
appointed arbitrator and requested the other 
party to appoint its arbitrator but it refused to 
do so and thus repudiated the contract to 
refer to arbitration: 

Held : that it was not necessary for the arbit¬ 
rator already appointed to wait for the full 
period stipulated in the arbitration clause before 
proceeding with arbitration: 42 All. 525, and 
A. I . R. 1980 All. 684, not Foil. [P 880 C 2] 

Kishen Dayal —for Appellants. 

J. N. Aggarwal and S. L. Puri —for 
Respondent. 

Judgment. — The appellant agreed 
with the defendant to purchase certain 
goods by means of a contract to which 
the conditions of certain indent were ap¬ 
plicable. We are concerned in this appeal 
with condition No. 10 of the indent 


which relates to arbitration in qaso of 
dispute. It runs as follows: 

“Any claim or dispute orisiug in connexion 
with this contract including claims or disputes 
iu connexion with nondelivery, unless an ami¬ 
cable settlainont can be arrived at must be re¬ 
ferred to arbitration in Delhi in accordance with 
the Survey and Arbitration Rules of the Delhi 
Piece-goods Association oxcept when I/we refuse 
to accept and/or pay the draft, in which case 
the goods may be surveyed at the port of dis¬ 
charge. When the arbitrators or surveyors dis¬ 
agree and not appoint an umpire, the Delhi 
Piece-goods Association, if applied to by eifchor 
party to tho dispute, shall appoint an umpire. 
The decision of tbo arbitrators or of surveyors or 
the umpire shall be final aud binding on both 
parties. In all other respects the Arbitration Act 
9 of 1899 6hall apply. 

It is further agreed that if within 20clear days, 
(should the 20th day bo Suuday, it will not 
count), after being requested by letter addressed 
to his / their usual place of business, either party 
f til to appoint au arbitrator or survoyor ready 
and williug to act tbo decision of the arbitrator 
or surveyor appointed by the other party shall be 
in like manner binding on both parties : it shall 
be obligatory on tho party raising a dispute to seo 
that a survey takes placo within 20 clear days 
from the date of his letter raising tho dispute 
failing which he or they lose thoir right to a sur¬ 
vey. If an allowance of 10 per cent or more is 
granted by arbitration, it shall be optional on 
my / our part either to take tbo goods with the 
allowance or to cancol; and when wo have paid 
for tho goods boforo tho arbitration has been hold 
and an allowance of 10 per cent or more has 
been awarded and I / we elect to cancel tho goods 
it shall be obligatory on tho part of tho seller 
to take back the goods refunding the full 
amount paid by me / us and all charges and in¬ 
terest at tho rate of G per cent per annum within 
15 days, failing which I / we shall have tho 
right to sell tho goods for sellers' account by tho 
method and on tho condition and terms spocinea 
in Cl. 3 of the contract." 


The respondent not having supplied 
3 goods to the appellant, the latter, 
,er having made a regular demand, ap- 
inted one Dina Nath Kapur as hiB 
utrator on 5th June 1929. On 6th 
no 1929, Dina Nath wrote to the res¬ 
ident informing him that he had been 
pointed an arbitrator and requesting 
n to nominate his own arbitrator, as 
Dvided in Art. 16 of the indent. No 
)ly having been received from the res- 
ndent, a telegram was sent by Dina 
,th on 11th June 1929, informing the 
;pondent that the arbitration proceed- 
*8 would take place on 18th June and 
U he should nominate his own arbit¬ 
er. On 12th June 1929, the respon- 
!t informed Dina Nath that he had no 
icern with any arbitration proceedings, 
38 repudiating the condition regarding 
3 appointment of an arbitrator. There- 


* 
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upon, Dina Nath sent another telegram 
to the respondent on 15th June inform¬ 
ing him that the arbitration proceedings 
would take place on 18th Juno and that 
he should arrange for his presenco if ho 
ao desire 1. On 18th June an award was 
made by Dina Nath in the absence of the 
respondent. 

This award was tile! in the Court of 
the District Judge, Delhi, on 21th June 

1929, and execution proceedings wore 
started thereupon. On 14th and 16th 
January 1930, the respondent raise! ob¬ 
jections to the award under S. 11, Arbit¬ 
ration Act which appliel to the case. 
Objection No. 3 is as follows: 

3. (a) J. Eiebholz never entered into auy 
aeroemont for arbitration with Amir Nath Sri 
Ram; (b) never appointed Dina Nath as an arbit¬ 
rator on his behalf in any arbitration; (c) Dina 
Nath was not competent to bo an arbitrator; 
(d) Dina Nath had no jurisdiction to act as an 
arbitrator or give any award; and (o) the award 
is a nullity and is wholly ultra vires and bad on 
the face of it.” 

The Distriot Judge on 27th March 

1930, found against the respondent on 
these objections. Thereupon, the respon¬ 
dent instituted a 6uit against the appel¬ 
lant for a declaration inter alia that Dina 
Nath had no jurisdiction to make tho 
award as ho had not boon logally appoin¬ 
ted and had not waited for 20 days from 
the date on which the plaintiff had been 
called upon to appoint his arbitrator be¬ 
fore proceeding with arbitration as re¬ 
quired by Part 2, Art. 16 of tho indent. 
To this suit tho appellant pleaded inter 
alia that the Distriot Judge was compe¬ 
tent to d6cido the question of jurisdiction 
under S. 14, Arbitration Act aud there¬ 
fore no separate suit lay. The District 
Judge on appeal has found on this point 
against tho defendant who appeals to this 
Oourfc, 

It is contended by Mr. Kishen Dayal 
on his behalf that an objection to juris¬ 
diction should have been raised before 
the arbitration Court under S. 14, Arbit- 
. ration Act and that in this oaso the ob¬ 
jection having actually been raised and 
deoidad against tho respondent by the 
District Judge, it was not open to the 
respondent to institute a suit to agitate 
the same question again. He also con¬ 
tended that, on the merits, the view of 
the Distriot Judge is erroneous that Lala 
Dina Nath had no jurisdiction to proceed 
\yith arbitration. ThiB last contention is 
based on a misinterpretation of Cl. 2, 


Art. 16 of tho indent whioh i3 not hap¬ 
pily worded and has therefore given occa¬ 
sion for thiscontont'ion. Mr. Kishon D-iyal 
says that an arbitrator and asurvoyor are 
one and the same according to this 
clause and that, though it provides that 
when one of tho parties is called, upon 
to nominate his arbitrator or surveyor 
within 20 days, it also provides that the 
party who has done so must see that 
the survoyor dees tho survey within 
20 days. Therefore ho says that it is 
not necessary for the arbitrator or the 
survoyor to wait for 20 days from the 
date on which tho othor party has been 
called upon to nominate his arbitrator 
before proceeding with arbitration. 

In my view tho clause is clear that 
20 days must be givon to the other party 
to nominate his arbitrator and that is 
tho only reasonable interpretation of the 
clause. With regard to tho question 
whether the objection as to jurisdiction 
of the arbitrator to make the award 
should bo raised before the arbitration 
Court or whether it can be agitated by 
a separate suit, a reference is necessary 
to 9. 14, Arbitration Act, which reads 
as follows; 

"Whoro aa arbitrator or tiu umpire has mis¬ 
conducted himself or au arbitration or award 
has boon improperly procured, tho Court may 
sotasido the award.” 

There is some authority that with re¬ 
gard to matters mentioned in S. 14 the 
arbitration Court has exclusive jurisdic¬ 
tion to decido thorn. On the other Bide 
Mr. Kishan Dayal referred me to Isri- 
bai v. Pevibai (1) and Ehimji v. Nathi 
bai (2) both oases decided by the Court 
of the Judicial Commissioner of Sind. 
In the first case one of tho parties to 
arbitration—the party against whom the 
award bad been given instituted a suit 
to set aside the award on the ground 
that his consent to the appointment of 
the arbitrator had been obtained by mis¬ 
representation. It was hold that tho 
suit did not lie but it seems that the 
main ground for this conclusion was that 
the party, who had instituted the suit 
had also raised a similar objection in' the 
arbitration Court and had failed. The 
learnod Judicial Commissioner, therefore 
held that the principle of res judioata 
applied. In the second oaso the suit to 
sot aside tho award was founded on oer- 

(1) A. I. R. 1980 Sind 196=121 L 0. 1G4., 

(2) A. I. R. 1926 Sina 42=76 I. 0. 963, 



3 SO Lahore 


Amah Natii v. Eichholz (Jai Lai, J.) 


1932 


tain objections which could clearly have 
been raised in the arbitration Court and 
the suit was dismissed on that ground. 

On the other side reliance is placed on 
Jai Narain Babulal v. Narain Das 
Jaini Mat (3) in which a Division Bench 
of this Court held that a suit to set 
aside an award on grounds similar to 
those in this case lay hut it is to ho 
noted that in that case the suit was 
instituted before the award had been 
tiled in Court under S. 14, Arbitration 
Act. There are however some observa¬ 
tions made in the judgment which clearly 
go to support the respondent's contention. 
Mr. Kishen D.iyal frankly conceded that 
Suklia Mai Bansidhar v. Babulal K*dia 
.t Co. (4) and A. I. B. 1930 ^4//. 584 
were direct authorities against him with 
regard to his contention that the arbi¬ 
trator need not have waited for 20 days 
after he had received the repudiation of 
the other party. These two cases how¬ 
ever have only an indirect bearing on 
the question of the right of a party to 
file a suit to set aside an award on the 
ground that the arbitrator had no juris¬ 
diction. In Matulal Dalmia v. liam- 
Icissendas Madan Gopal(o) it was held 
that where there had been no submis¬ 
sion to arbitration, a regular suit to set 
aside the award was competent. Refer¬ 
ence was then made to Sasoon v. Bam- 
dutt Bamkissen (6) a judgment of their 
Lordships of the Privy Council. The 
facts of that case were somewhat similar 
to this case and on the face of it is a 
clear authority against the appellant as 
would appear from the following ob¬ 
servation of their Lordships: 

“On the argument before their Lordships, it 
was argued, as a preliminary point, that the 
suit would not lie, as the only remedy open to 
the plaintiffs was to move to set aside the award 
under S. 14, Arbitration Act, and this could not 
be done after the award had been enforced by 
execution. In their Lordships’ opinion, there 
is no substanco in this point. Any objection 
to an award on tho ground of misconduct or 
irregularity on the part of tho arbitrator ought 
no doubt, to bo takon on motion to set aside 
the award but where (as here) it is alleged that 
the arbitrator has acted wholly without juris¬ 
diction his award can bo questioned in a suit 
brought for that purpose. Nor is the fact that 


(3) A. I. R. 1922 Cal. 3G9=G9 I. C. 593=3 Lab. 

290 

(4) A. L R. 1920 All. 259=59 I. C. 75=42 

All. 525. 1 

(5) 119201 47 Cal. 80C=G9 I. 0. 568. 

G A. I. R. 1922 P. C. 374=70 I. C. M.-49 


I. A. 3GG=50 Cal. 1 (P. C.). 


the award has been enforced by execution under 
S. 15 a bar to a suit to havo it declared void and 
for consequential relief. S. 15 does not enact 
that tho award, when filed is to be deemed to 
be a decreo of tho Court, but only that it is to 
be enforceable as if it were a decree." 

It is however to be observed that, as; 

I havo stated above, the objection as to 
jurisdiction was raised in this case bv 
the plaintiff under S. 14 and was de¬ 
cided against him. It is true that the! 
ground for the objection as to jurisdic¬ 
tion which is now made the foundation 
of this suit was not expressly mentioned 
by the respondent. The jurisdiction oti 
the arbitrator was generally questioned 
in the objection and a decision was 
given against the respondent on it. In 
my opinion therefore it was not open to 
the respondent to raise the objection as 
to jurisdiction again in tho suit. It is 
to l)e observod that it does not neces¬ 
sarily follow from the observation of 
their Lordships of the Privy Council 
that an objection as to jurisdiction can¬ 
not be raised under S. 14, Arbitration 
Act. All that they decided was that it 
can be raised by moans of a separate 
suit. The wording of S. 14 lends sup¬ 
port to the contention of Mr. Kishen 
Dayal that such an objection can be 
raised before the arbitration Court. It 
seems to bo covered by tho words an 
arbitration has been improperly pro¬ 
cured" which, in my opinion, includes 
the case of an arbitrator who has been 
illegally or improperly appointed. I 
therefore hold that though ordinarily it 
was open to the respondent to institute 
a suit to set aside the award on the 
ground that the arbitrator had no juris¬ 
diction to make it, but in this case as he 
had raised the objection before the arbi¬ 
tration Court which had given a deci¬ 
sion on it, tho suit is barred by tho rule 

of res judicata. , . 

I have already expressed tho opinion 
that on the merits Suklia Mai Bansidhar 
v. Babulal Eedia &. Co. (4) and A. I.B. 
1930 All. 584 are clear authorities 
against the appellant. I am however 
inclined to hold that where a party has 
declined to nominate his arbitrator and 
thus repudiated the contract to refer the 
dispute to arbitration it is probably no 

necessary for the arbitrator to wait for 

the full period of 20days before proceed-, 
ing with the arbitration. The con-i 
sequence is that I accept the appeal and 
set aside the decreo of the District Judge 
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an«l dismiss the suit with costs through¬ 
out. 

n.R./R.K. Appeal allowed. 

A. I. R. 1932 Lahore 381 

Jai Lal, J. 

Jtoora Uni and another— Appellants. 

v. 

The Official Receiver % Kamal and an¬ 
other —Respondents. 

Misc. First Appeal No. 727 of 1931, 
Decided on 8th March 1932, from ordor 
of Addl. Dist. Judge, Karnal, I)/- 12th 
January 1931. 

Provincial Insolvency Act (1920), S. 54— 
Intention of transferor and not of transferee 
is material—Transfer under threat of suit 
cannot be annulled. 

Mere fact that tho transfers have resulted in 
nu undue preference in favour of one creditor 
ovor the othor creditors is not necessarily au in¬ 
dication of tho intention of the insolvent to give 
such preference and the real test of this in each 
case is the dominant motive of tho insolvent. 
It is his intention that is to be looked into when 
deciding whether tho transfor by him should 
or should not be annulled. Indeed the intention of 
tho transferee is immaterial. If a transfer is 
made under pressure of a threat of suit to-recover 
tho money due to tho creditor then the transfer 
cannot ordinarily be annulled: (Case fats con' 
sidered). [r 381 C 2] 

J. G. Sethi and Duni Chand Kapur — 
for Appellants. 

Shamair Chand and Mohammad Amin 
—for Respondents. 

Judgment.— Kundan Lal and Ravi 
Shankar were adjudicated insolvents on 
the petition of a croditor named Piyare 
Lal. After the adjudication order had 
been passed tho latter made an applica¬ 
tion to-the insolvency Court under S. 54, 
Provincial Insolvency Act, to annul two 
mortgages of their immovable property 
made by the insolvents within three 
months from the date on whioh the in¬ 
solvency petition was presented. The 
Additional District Judge has annulled 
both these mortgages and the mortgagees 
have presented this appeal. 

The mortgages aro(l) dated 9th April 
1928, in favour of Roora Mal and Sadhu 
Ram of agricultural land, belonging to the 
insolvents for Rs. 2,800; (2) of the same 
date in favour of the same persons of 
other land for Rs. 800. It has been found 
by tho District Judge that Rs. 2,900 was 
due from tho insolvents to Rura Mal 
and Sadhu Ram and that they were 
going to file a suit against tho insolvents 
who used to carry on money-lending busi¬ 
ness. The insolvents thereupon reques¬ 


ted them not to file the suit and they 
agreed to this request only on con¬ 
dition that they mortgaged thoir property 
to secure their debt but the insolvents 
asked for au advance of Rs. 700 more in 
order to pay small amounts to other 
creditors which the mortgagees advanced 
and the two mortgages in dispute were 
executed by tho insolvents in favour of 
the creditors. 

Now, there can be no manner of doubt 
that the mortgages have resulted in un¬ 
due preference being given to tho credi¬ 
tors concerned, but the question for deci¬ 
sion is whether they were made with a 
view to giving such preference. The ap¬ 
pellants' counsel has relied upon the fol¬ 
lowing cases Moti Mal Ram Samp v. 
Daulat Ram (l), Bhagwan Das A Co. v. 
Chuttan Lal (2), Nripeudra Nath Saliu 
v. Asutosh Mookcrjee {3), Harnam Singh 
v. Gopal Das Dcs Raj (4) and Ram 
Chand v. Parma Nand (5). It is not 
necessary for me to discuss these cases 
individually. It is sufficient to say that 
the principle that emerges therefrom is 
that tire mere fact that the transfors 
have resulted in an undue preference in 
favour of one creditor over the other 
creditors is not necessarily an indication 
of tho intention of the insolvent to give 
such preference- and that tho real test of 
this in each case is tho dominant motive 
of the insolvent. It is his intention that 
is to he looked into when deciding whe¬ 
ther the transfer by him should or should 
not be annulled. Indeed the intention of 
the transferee is immaterial. It has also 
been held that if a transfor is made under 
prossure of a threat of suit to recover the 
money due to the oroditor then the trans¬ 
fer cannot ordinarily bo annulled under 
the section. 

I have already stated that in this case 
Kundan Lal and Ravi Shankar were ad¬ 
judicated insolvents on the petitiou pre- 
sontod by one of their creditors, the 
mortgages could not therefore be deemed 
to have been exoouted in anticipation of 
insolvency proceedings. 

It is contended by respondents’ coun¬ 
sel that the two mortgages in question 
involved tho transfer of the whole of tho 
property of the insolvents. This do es 

(1) A. I. R. 192G Lah. 231=92 I. 0. 296. 

(2) A. I. R. 1921 All. 41=62 1. 0. 732=13 AIL 
427. 

(8) U916] 43 Oal. 610=33 I. 0. 518. 

(4) A. I. R. 1929 Lah. 79=109 I. 0. 370. 

(5) A. I. R. 1928 Lah. 744=110 I. 0. 821. 
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not appear to be the case. In the first 
instance, about the same time, i. e., on 
5* h April 1928, they had mortgaged their 
house property in favour cf another per¬ 
son, Badri Parsharl, for Rs. 3,000. This 
transfer has been annulled, and I am in¬ 
formed that no appeal has been filed. 
Then the schedule of assets of the insol¬ 
vents shows that more than Rs. 7,000 
was due to thorn by their debtors and 
their liabilities, apart from those in fa¬ 
vour of the transferees of their property 
amounted to Rs. 6.000 so that the differ¬ 
ence between their assets and liabilities 
is not very much. These circumstances 
indicate that mortgages were created not 
with the intention of giving preference 
to Rura Mai and Sadhu Ram over the 
other creditors but with a view to avoid 
the crisis in their business which how¬ 
ever came on the application of one of the 
ereditois three months later. 

Chettiar , A. K. Ii. M. M.C. T. Firm v. 
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Limitation Act (1908), Art. 97-A'a .ui‘ 
aga.nst B withdrawn-/? executing mortgage 
in favour of C-C admitting liability for turn 
cue from B-C suing O on mortgage, but hi. 
smt ce.ng dismissed A suing IS within three 
years of dismissal of C's .uit against B-A'a 
* U, | h £ !d w,t J»n as it was governed by 

A anJ n0t by Act (1908), 

On 1st October 1921 A’s suit against B was 
withdrawn and dismissed. On the same date B 
executed a mortgage in favour of C and the 
latter admitted liability to A for the sum origi¬ 
nally claimed from B. There was trouble over 
the mutation of the mortgage and C's suit against 
B was dismissed on 26th June 1923. A thou 
acam sued B within three years of 26th June 
1923. 

Held', that A's suit as framed was governed by 
Art. 97 and not by Art. 62. It was therefore 
within time. (p 383 0 1] 

Mehr Chanel Maha)an and Hem Raj 
Mahajan —for Appellant. 

Cliuni Lal Vohra —for Respondent. 

Harrison, J.—A suit was brought by 
one Lal Ditta against Dost Muhammad 
and others claiming two reliefs in the 


Maung Ba Chit (6), relied upon by the alternative. The trial Court gave a de¬ 
respondents, is distinguishable on the creo for Rs. 1,300 against Dost Muham- 
ground that in that case it was found mad and dismissed the suit against the 
that part, in any case, of tho considera- remaining defendants. On appeal the 
tion for the transfer was fictitious. There learned District Judge held that the suit 


is no dispute in this case that the whole 
of the consideration was paid. 

Tho respondents have filed cross-objec¬ 
tions against tho finding of the Additional 
District Judge that tho whole of tho con¬ 
sideration in the case of tho two mort¬ 
gages was genuine, hut no valid rea¬ 
son has been shown to enable me to differ 
from the conclusion of the Additional Dis¬ 
trict Judge. 

Having regard to what I have stated 
above, tho mortgages in dispute could not 
be annullod. I therefore accept this ap¬ 
peal, and setting aside the order of the 
Additional District Judge dismiss the ap¬ 
plication to annul tho two mortgages in 
dispute. The cross-objection presented 
by the respondents are also dismissed. 
Tho parties shall bear their own costs. 

k.nv/r.k._ Appeal allowed. 

(6) A. I. R. 1930 Rang. 316=128 I. O. 589. 
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Harrison and Tek Chand, JJ. 

Lal Ditta —Appellant. 

v. 

Dost Muhammad —Respondent. 

Second Appeal No. 751 of 1927, Deci¬ 
ded on 19th March 1931, against decree 
of Addl. Dist. Judge, Gurdaspur, D/- 
27 th January 1926. 


was barred by limitation and accepting 
the appeal dismissed the suit in toto. 

On second appeal before us, the only 
point to he decided at this stage is whe¬ 
ther or not on the pleadings the suit is 
within time. The necessary dates are 


iat on 1st October 1921 three events 
ippened. A suit instituted by Lal Ditta 
;ain 9 t Dost Muhammad for the recovery 
a certain sum of money was withdrawn 
id dismissed. This man Dost Muham- 
ad executed a mortgage in favour of 
dal Din of certain land, and Jalal Din 
ado an entry in the balii of Lal Ditta 
Imitting liability for the sum originally 
aimed from Dost Muhammad. Sub- 
iquontly there was trouble over the 
mtation of the mortgage and Jalal Din 
ime into Court as a plaintiff against 
lost Muhammad and his suit '™ 3 e '’ on " 
rnlly dismissed on appeal on 26th June 
323. It is this date that is claimed as 
ie starting point of limitation, the oon- 
intion being that, if the allegations made 
j true, the consideration whioh came 
to existence on 1st October 1921 failed 
, 26th June 1923 on Jalal Dm s failure 
, secure possession of tho land which he 
as to take as consideration for his shonl- 
jring the debt of Dost Muhammad. The 
iginal liability of Dost Muhammad, it 
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ia contended, revived on this event! hap¬ 
pening. Art. 97 applies and the suit has 
been instituted within three years. Coun¬ 
sel for the respondents contends that 
Art. 97 did not govern these pleadings, 
but nthor Art. 62. Iu our opinion it is 
quite clear that on the allegations made 
Art. 97 applies and the suit as framed is 
in time, whatever the facts may eventu¬ 
ally ho proved to he, and the appeal must 
bo accepted and the case returned to the 
District Judge for decision on the merits 
of the other poiuts involved. Court-fee 
on appeal will be refunded and other 
costs will bo costs in the cause. 

K.N./R.K. Appeal accepted. 

A I. R. 1932 Lahore 383 

Jai Lal, J. 

Firm Jai Singh Bur a Singh — Plain¬ 
tiffs and Decree-holders —Appellants. 

v. 

Pahlu and others — Defendants and 
Judgment-debtors—Respondents. 

Miac. Second Appeal No. 1245 of 
1931, Decided on 15th March 1932, from 
order of Dist. Judge, Lyalipur, D/- 16th 
June 1931. 

Civil P.C. (1908), S. 52 (2) —Decree against 
legal representative of deceased person— 
Rent of property of deceased accruing due 
after death of original debtor—Legal repre¬ 
sentative must show that be has duly applied 
such rent. 

Where a decree is passed against a party as 
the legal representative of a deceased porson, 
ront of the property of tho deceased debtor which 
accrues duo after the death of tho original dobtor 
forms part of his estate and therefore it is 
necessary for tho legal representative to satisfy 
the Court that he has duly applied such ront. 
Otherwise bo is personally liable ; 86 I. C. 224, 
and A. I. R. 1924 Mad. 680, Foil. (P 383 0 2) 

B. C. Manchanda —for Appellants. 

Charan Singh —for Respondents. 

Judgment.— This appeal arises out 
of execution proceedings in a money 
decree passed against the respondents aa 
legal representatives of the deceased 
debtor. Some immovable property of 
tho deceased debtor came into the pos¬ 
session of the legal representatives and 
it is alleged by the deoreo-liolder that on 
receipt of Rs. 3,000 they have leased the 
entire land to a lessee for eight years 
and that when the lease terminates the 
execution of the deoree will become 
barred by time. They have consequently 


Pahlu (Jai La!, J.) 

applied for execution of the decree 
against the legal representatives per¬ 
sonally on tho ground that they have 
parted with the whole of the property of 
the deceased and have not duly applied 
the same. The executing Court allowed 
the decree to he executed personally 
against the legal representatives except 
tho minors. 

The District Judge on appeal has held 
that iu tho circumstances of Hie case it 
cannot he said that no property remains 
in possession of tho legal representatives 
a9 there is still some right in the estate 
of the deceased in their possession after 
the lessee's interest had been excluded. 
The learned counsel for the respondents 
calls this right an equity of the redemp¬ 
tion. It however appears from the cir¬ 
cumstances already mentioned that the 
whole of tho property has been leased 
for eighty years and is no longer in ao- 
tual possession of tho legal representa¬ 
tives. I felt some doubt whether the 
rent of the property which accrued dueJ 
after the doath of the original debtor 
could bo held to form part of his estate 
but there is clear authority in support 
of the contention that it does form part 
of the estate of tho deceased. Rajah of 
Kaiahasti v. Prayag Dossajec Vara (l) 
and Kadirveluswamy Naicker v. Eastern 
Development Corporation Ltd. (2) clearly 
lay down this proposition, and the 
learned counsel for the respondents con¬ 
ceded that it was so. Therefore it be¬ 
comes necessary under S. 52 (2), Civil 
P. C., for the legal representatives to 
satisfy the Court that they have duly 
applied the property, that is to say, 
Rs. 3,000 received by them, otherwise 
they are personally liable. The District 
Judge has not given any finding on this 
matter. It ia alleged that the whole of 
the evidence of the parties has been re¬ 
corded. Tho case will therefore go back 
to the Distriot Judge under O. 41, R. 25, 
to submit a finding to this Court within 
two months whether the legal represen¬ 
tatives havs duly applied the sum of 
Rs. 3.Q00, the rent of the land for eight 
years, received or agreed to be received 
by them. The parties will have the 
usual ten days for objections. 

K.N./r.k. Case remanded. 

(1) 11916] 86 T. O. 224. ; 

(2) A. I. R. 1924 Mad. 630 = 80 I. 0. 1G8=4? 

Mad. 411 (P.B.). 
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Abdul Qadir, J. 

CliJxote Lal and another —Defendants— 
Appellants. 

v. 

Messrs. Park ash Cliand Bhargawa 'tc 
Sons— Plaintiffs— Respondents. 

Second Appeal No. 866 of 1931, Deci¬ 
ded on 15th January 1932, from decree 
of Addl. Dist. Judge, Lahore, D - 2l3t 
February 1931. 

Contract — Hire purchase — Return of 
hired article — Owner acquiescing — This 
amounts to rescission of contract. 

Iu a case of a hire purchase contract if an 
owner acquiesces iu the return of the article 
hired, the reception of the articlo by him aud 
his acquiescence amount to rescission of the con¬ 
tract. The mere fact that the purchaser sug¬ 
gested certain necessary repairs to the article 
hired does not render him liable for paying reut 
for the period during which he made no use of 
the article hired. [V :'»95 C 1) 

II. C. Kumar —for Appellants. 

Bishen Nath— for Respondents. 

Judgment.— The defendant Chhote 
Lal took a Fiat lorry, from Manohar Lal 
Bhargawa plaintiff, on the hire purchase 
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created by the accident. Munna Lal & 
Company however wanted someone to 
pay them for the extra work done bv 
them on the lorry at the instance of 
Chhote Lal. Plaintiff (the owner) was 
askoi by Munna Lal fic Company to pay 
the costs of the extra repairs and ho de¬ 
clined to do so, on the ground that he 
had not ordered these 'repairs and that 
Cnhote Lal had ordered them without 
receiving any instructions to that effect 
flora him. There was also some dispute 
as to the sum due on account of these 
extra repairs. Munna Lal Company 
were demanding Rs. 103 hut subsequently 
they modified their hill and reduced it to 
Rs. 53-8-0. Eventually on 7th May the 
plaintifl paid this sum and took delivery 
of the lorry. 

lie then brought a suit against Chhoto 
Cal, claiming that hire for the lorry for 
live months at the rate of Rs. 150 a 
month, i. e., Rs. 750 in all, was due 
against the defendant and that the latter 
was also liable to pay him Rs. 53-8-0 on 
account of the extra repairs. He also 


system, agreeing to pay Rs. 150 as 
monthly rent to the ownor. An agree¬ 
ment Ex. T-l was executed between the 
parties under which the monthly rent 
was jiayable in advance and the defendant 
was to have the lorry insured against 
accidents. In case the defendant failed 
to pay the rent, the plaintiff was autho¬ 
rized to seize the lorry and to end the 
agreement. The contract was entered 
intoon 30th November 1927. On 8th 
December 1927, the lorry met with an 
accident, and the ownor was duly in¬ 
formed and the lorry was made over on 
12th December, to Munna Lal k Sons 
for repairs by tho defendant, at the in¬ 
stance of the owner. The owner also 
placed himself in correspondence with 
the Auto Supply Company with whom 
tho lorry had already been insured by 
the defendant according to the contract 
between the parties. In 1-ebruary 1928, 
tho repairs were completed but tho 
owner did not take delivery of the lorry 
from the repairer till 7th May 192tf. The 
reason was that during tho period when 
tho lorry was in the hands of tho re¬ 
pairers Chhoto Lal had told the latter to 
tix new lamps and do some light wiring 
in addition to tho repairs already ar¬ 
ranged. The Insurance Company paid 
Munna Lal k Sons for the repairs that 
wore necessary to sot right the defects 


claimed that the lorry had depreciated 

in value to the extent of Rs.800 and thus 

altogether he was entitled to pay Rupees 

1,003-8-0, but of his own accord he gave 

up a part of his claim and asked for a 

decree for Rs. 800 only. The Court of 

• 

first instance, after recording the evi¬ 
dence of the parties, came to the conclu¬ 
sion that the plaintiff was entitled to 
Rs. 750 on account of the hire for five 
months and also to Rs. 800 on account of 
depreciation, but as he had claimod only 
Rs. 800 therefore a decree for Rs. 800 
was awarded in his favour. The defen¬ 
dant appealed and the Additional Dis¬ 
trict Judge upheld the decree, though his 
findings were different from those of the 
Court of first instance. With regard to 
the question of depreciation, the Addi¬ 
tional District Judge found as follows: 

" I think tho learned Subordinate Judge was 
clearly wrong in holding that the plaintifl was 
entitled to Rs. 300 on account of depreciation in 
value." 

This conclusion was based on tho fact 
that tho plaintiff admitted in his state¬ 
ment in Court that when he got back the 
lorry ho gave a certificate to tho Auto 
Supply Company (with which tho lorry 
had been insured) that the lorry was in 
perfect working order. 

On tho second point, i. 0., the arrears 
of rent, the learned District Judge was of 
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opinion that the conduct of the defendant 
in ordering extra repairs showed that in¬ 
stead of exercising an option of terminat¬ 
ing the lease, he continued to deal with 
the lorry as if it was still in his control 
and on that account he was liable to pay 
rent for the lorry for the period during 
which the lorry remained with Messrs. 
Munna Lai & Sons. He added that as it 
remained with them (Munna Lai Sc Sons) 
for several months : 

“ because of tho defendant's refusal to pay the 
legitimate charges for extra repairs ordered by 
him'’ 

he was particularly liable to pay Rs. 750 
as well as Rs. 53-8-0. lie therefore dis¬ 
missed the appeal with costs. 

The defendant has come up to this 
Court in second appeal and Mr. Kumar 
urges on his behalf that tho contract 
between the parties was at an end when 
the owner began to deal with the lorry 
as his own and when the lorry was with 
the repairers at the instance of the 
owner himself. Chhote Lai admitted in 
! Court that he had asked Munna Lai ,1- 
Sons to fix new lamps and do the light 
wiring, but it is contended that he did 
not thereby become liable for payment of 
the rent claimed by the plaintiff. Para. 
1119, Vol. 1 of Halsbury’s Laws of Eng¬ 
land is referred to by tho counsel for the 
defendant, which lays down the princi¬ 
ple that if an owner acquiesces in tho 
return of the articles hired, the reception 
of the article by him and his acquiescence 
amount to rescission of the contract. I 
think this principle is applicable to tho 
circumstances of tho caso before me and 
there is no justification in law for tho 
view that tho mere fact that the defen¬ 
dant suggested certain necessary repairs 
renders him liable for paying rent for 
five months during which he made no 
use of tho lorry. He may have been ill- 
advised in interfering with the repairs at 
a time when he had nothing to-do with 
the lorry and when it had remained for 
months out of his hands. Perhaps he 
had some idea of taking it for hire from 
the plaintiff again and in that case one 
can understand his anxiety to see that it 
leaves tho shop of tho repairers in a ser¬ 
viceable condition. Anyhow, the sug¬ 
gestion of further repairs by him did not 
create any legal liability for tho ront of 
tho lorry for tho period in dispute. Nor 
can the plaintiff ask for payment of 
Rs. 53-8-0 by the defendant, as the latter 
1932 L/49 50 
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does not in any way benefit by the extra 
repairs and the plaintiff clearly stands to 
benefit by them. The lorry was rendered 
unfit for service by the accident of 8th 
December 1927. Both parties must have 
understood that the contract for hire 
purchase had ceased for the time being 
until the lorry was in good order again. 
The conduct of the parties in allowing 
the lorry to remain for a fairly long and 
indefinite period in the hands of the 
repairers also points to the same conclu¬ 
sion. 

I therefore accept this appeal and dis¬ 
miss the suit of the plaintiffs, but under 
the circumstances of the ease, I leave the 
parties to bear their own costs. 

B.V./R.K. Appeal allowed. 
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Harrison and Addison, J.T. 

Hari Chand —Plaintiff—Appellant. 

v. 

Ghulam Itasul —Defendant — Respon¬ 
dent. 

Misc. First Appeal No. 534 of 1931, 
Decided on -30th March 1932, from order 
of Dist. Judge. Rawalpindi, D - 19th 
March 1931. 

Guardians and Wards Act (1890), S*. 17 
and 19—Mere change of religion by father 
is not unfitness. 

Whore a f ither is alive, Court has no power to 
appoint another person as guardian of tho minor 
on the ground of tho welfare of the minor, parti¬ 
cularly when ho is able to provide for the wel¬ 
fare of his minor child. The mere fact that ho 
has chaugod religion docs not in itself amount 
to auv unfitness on his part to act as guardian. 

[P33GC1] 

Gobind llam Khanna —for Appellant. 

Shujauddin, S. K. Ahmad and 
Muhammad Amin —for Respondent. 

Harrison, J.—This case has been re¬ 
ferred to a Division Bench to decide whe¬ 
ther in tho case of a father, who is not 
unfit, the Court has power to appoint an¬ 
other person as guardian of the minor on 
the ground of the welfare of the minor. 

All that the counsel has been able to 
point out to us is that it has been decided 
that in coming to a decision under S. 19 
as to tho fitness of tho father the points 
detailed in S. 17 should bo taken into 
consideration. This merely amounts to 
emphasising the necessity of considering 
the fitness of tho father and deciding 
whether he is able to ensure the welfare 
of his children. 

In this case it has not been even urged 
that the father is in any way unfit. It has 
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been pointed out that he has changed 
his religion, and it is conceded by coun¬ 
sel that this in itself does not amount to 
unfitness. In these circumstances,it has 
not been shown that there is any reason 
to suppose that the father is unfit ; and, 
as laid down in S. 19, he being alive and 
able to provide for the welfare of his 
children, no guardian can be appointed. 

The appeal will be dismissed with 
costs. 1 leader’s fee Rs. *18. The ad 
interim order of 16th April 1931 stands 
discharged. The order passed by the 
learned District Judge under S. 25 direc¬ 
ting that the child he returned to his 
father will now he carried out. 

K.N. R.K. Appeal dismissed. 
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Harrison and Dalip Singh, JJ. 

Walayat Shah and another —Defen¬ 
dant s— Appellants. 

v. 

Muhammad Hussain Shah and others 
—Plaintiffs—Respondents. 

Second Appeal No. 538 of 1926, Decided 
on 28th November 1931, from decree 
of Dist. Judge., Jhelum, D/- 8-12-1925. 

Custom (Punjab) —Jhelum Tahsil— Sayads 
— Ancestral properly—Unequal distribution 
can be made—But such gilt should not be 
inequitable. 

A Say ad c f Chak Abdul Khaliq in tahsil 
Jhelum has power to make an unequal distri¬ 
bution of the ancestral of property in the pre¬ 
sence of sons by making a gift of a portion to a 
particular son. A father cannot do this if the 
result of such a gift is iucquitablo and amounts 
practically to disinheriting the other sons: 51 
P. li. 1833, RfJ. IP 387 C 

Shamair Chand and Durga Das —for 
Appellants. 

J. N. Aggarwal and J. L. Kaput for 
Respondents. 

Dalip Singh, J.—The plaintiffs in 
this case sued for joint possession of one- 
third of certain land and one-third of 
certain occupancy land, as given in the 
plaint, situate in the area of Chak Abdul 
Khaliq and Chbamula and one-third of 
some other occupancy land in the area 
of Khana Boki. Tahsil Jhelum on the 
allegation that one Muhammad Ali Shah 
was the last male owner of the land. 
He was father of plaintiffs 1 and 2 and 
defendants 1 and 2, grandfather of plain¬ 
tiff 3, and father in-law of defendant 3. 
He had made a gift of certain land, 
which was ancestral, in favour of defen¬ 
dants 1 and 2, by means of a registered 
deed dated 31st July 1923. He has 
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since died and the plaintiffs sued for 
joint possession on the ground that the 
gift was invalid, Muhammad Ali Shah 
having no right to make such a gift. It 
was alleged that defendant 3 had no in¬ 
terest in the property. 

The defendants contended that the 
gift of land had Lecn validly mode in 
favour of defendants 1 and 2. They did 
not admit that the land was ancestral 
and contended that, at any rate, the 
donor had full power to make such a gift 
and the plaintiff not having been disin¬ 
herited, had no claim in law. 

Issues were framed, and the trial 
Court held that the land was ancestral, 
that defendant 3 had no right in the 
land, and that the donor had the right 
to make the gift in question and there¬ 
fore dismissed the plaintiff’s suit with 
costs. 

On appeal the learned District Judgo 
held that the Riwajiam of the district 
was in favour of the plaintiffs, and tint 
the defendants had not discharged tho 
onus which lay on them and tho donor 
had no right to make the gift. lie there¬ 
fore accepted the appeal and reversing 
the order of the lower Court, awarded 
tho plaintiffs a decree with costs through¬ 
out. A certificate of appeal was granted 
on the question of custom, namely, whe¬ 
ther a Say ad cf Chak Abdul Khaliq could 
make an unequal distribution of his an¬ 
cestral property among his sons by 
making a gift in favour of certain sons. 

Tho defendants contended, firstly, that, 
on the findings and allegations of the 
plaintiffs themselves, the plaintiffs’ right 
is to 3-lOths and not to 3-9ths of the 
land because it has been held that defen¬ 
dant 3, Mt. Fazal Begaro, tho widow of a 
pre deceased son of Muhammad Ali Shah, 
has no right in the property. Tho 
learned counsel for tho plaintiffs-respon¬ 
dents has nothing to say against this con¬ 
tention. .The real dispute centres in ttiej 
question of the right of a Sayad of this, 
particular village to make an unequal 
distribution of ancestrnl property among 
his sons, it is true that the Riwajiam 
as it stands at present, is against any 
such right, see p. 12, Question 95 of 
Talbot’s Riwajiam, of the Jhelum Dis¬ 
trict. On the other hand, no instanco 
has been cited in support, and the defen• 
dants-appellaDtscontended that the slight 

onus cast upon them by the Riwajiam 
has been rebutted by the previous Riwaj- 
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iam of 1880 printed at p. 134 of the 
paper book. This Riwajiam is undoubt¬ 
edly iu favour of the defendants-appel- 
lants’ claim. No instances again are 
cited in the Riwajiam but the defen- 
dants-appcllants contend that that Risvaj- 
i-am is of the particular village in ques¬ 
tion and more weight should bo attached 
to it than to the general Riwajiam of 
the district as given in the 1900 
Manual. 

They further contend that the Riwaj- 
iams of the neighbouring districts are 
in their favour. Thesn Riwajiams are 
printed at pp. 35 and 137 of the paper 
book and they show that in Attock and 
Rawalpindi, with th > exception of cer¬ 
tain tribes, the Sayads and other Maho- 
medan tribes of those districts have 
power to make an unequal distribution 
among their sons. The Riwajiam of 
Shahpur, another neighbouring district, 
is also in favour of the defendants appel- 
lants. The Riwajiam of Gujrat is 
against them. But curiously enough the 
only iustance directly in point comes 
from the village of Muinuddinpur in 
Tahsil Gujrat where a Sayad, Ahmad 
Shah, made a gift of a portion of his 
property in favour of one son. A suit 
was brought by the other son but was 
dismissed. This judgment is printed at 
pp. 69 and 70 of the paper hook and in 
it another instance of Sayads of 
Madina in Tahsil Gujrat is also given. 
This case is reported as Sher Shah 
v. Jaffar Shah (l). In that case the 
onus having been cast on the persons 
contending against the gift.it was held 
that the gift not being contrary to 
Mahomedan law had not been shown 
to be invalid and was therefore upheld. 

The question, therefore resolves itself 
into this. Is the present Riwajiam in 
the Jhelum District, which is unsup¬ 
ported by any instances rebutted by the 
previous Riwajiam by the fact that tho 
Riwajiams of the neighbouring districts 
are in favour of the contention of the 
defendants appellants and by the fact 
that the one district whose Riwajiam 
favours the plaintiffs-respondents shows 
a case where a gift was made and upheld 
so far as Sayads are concerned? In my 
opinion, bearing in mind that the West 
Punjab is more under the influence of 
Mahomedan Law than the Central 
Punjab, and that th e burden of the issue 
(1J [1808] 61 P. R. 1888. 


which rests on the defendants-appellants, 
undoubtedly is slight, the Riwajiam has 
been rebutted, and I would hold that a 
Sayad of Chak Abdul Khaliq has power 
to make an unequal distribution of the 
ancestral property in the presence of 
sons by making a gift of a portion to a 
particular son. It is clear howover that 
he cannot do this if the result of such a 
gift is inequitable and amounts practi¬ 
cally to disinheriting the other sons. 
From this point of view the case has not 
been fully considered. 

I would therefore accept the appeal 
and remand the case under O. 41, R. 25, 
for decision on the question whether the 
gift in question is equitable or inequit¬ 
able in the circumstances of the case 
and does or does not amount to disin¬ 
heriting the plaintiffs-respondents. The 
trial Court will allow both parties to 
lead evidence on the point and record 
that evidence together with its opinion 
and send it to the District Judge who 
will also record his opinion and forward 
the report to this Court within three 
months. It is pointed out that tho share of 
the plaintiff's in any case cannot he more 
than 3-IOths as opposed to the 3-9ths 
claimed. Costs will abide the ovent. 

Harrison, J.—I agree. 

K.n./r.k. Case remanded. 
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Jai Lal, J. 

Bhagwan Das and another— Plaintiffs 
—Appellants. 

v. 

Ml. Dakhan and another— Defendants 
—Respondents. 

Miscellaneous First Appeal No. 1038 
of 1931, Decided on 2nd March 1932, 
from order of Dist. Judge, Hissar, D/- 
13th March 1931. 

Civil P. C.( 1908), O 41. R. 19.— Case last 
on list called earlier—Time allowed for call¬ 
ing pleader five minutes—Dismissal in de¬ 
fault—Application for restoration should be 
granted. 

Where a caso, which was last on tho lift was 
called earlier in order and in time and only 
6 minutes’ time wore allowed to call oounsol and 
was dismissed in default, an application for sot¬ 
ting aside the dismissal should have been gran- 
ted regard being bad to tbo distance betwe«n 
the dinoront Court buildings. jp 333 q 

Qabul Chand for Shamair Chand— for 
Appellants. 

Judgment Under the oiroumstancos 
disclosed in the affidavits of the petitioner 
and his counsel filed in the Court of the 



■388 Lahore Notified Area Committee 

District Judge the petition for setting 
aside the dismissal of the appeal should 
have been granted. The respondent was 
not present in Court and there is no ques¬ 
tion of costs incurred by him. Five 
minutes time given to call counsel was 
jtooshort considering the distance between 
the District Judge's Court and the other 
Courts and the case being last on the list 
there was reasonable excuse on the part 
of the counsel for his absence when the 
case was called earlier in order and in 
time. I accept the appeal and setting 
aside the order of the District Judge 
direct him to restore the appeal to its 
original number and to hear it on the 
merits. No order as to the'costs of these 
proceedings. 

K.N./R.K. Appeal allowed. 
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Da lip Singh, J. 

Secretary, Notified Area Committee . 
Ohara — Plaintiff—Appellant. 


Kidar Nath and others —Defendants — 
Respondents. 

Second Appeal No. 496of 1931, Decided 
on 12th January 1932, from decree of 
Senior Suh-.Tudge, with special appellate 
powers. Montgornerv, D/- loth December 
1930. 

(a) Civil P. C. (1908). S. 100 —Suit for 
rent or in alternative for damages — Mere 
omission to raise question of agreement for 
rent in grounds of appeal does not change 
character of suit and second appeal held 
competent. 

Where a suit was brought for recovery of rent 
and in the alternative for damages for use and 
occupation and both the lower Courts dismissed 
it holding that the agreement for rent was not 
proved and the plaintiff did not raise the question 
of agreement in the grounds of second appeal: 

Held : that the mere fact that such a question 
was not raised in the grounds of appeal could 

not alter the nature of the suit, which remained 

a suit for rent and ejectment and therefore the 
contention that no second appeal lies could not 

bo sustained. ... , .... 

(b) Punjab Municipal AeM 19H). S. 228- 

Suit by Secretary of Notified Area Committee 
on strength of resolution delegating power 
to him to decide whether suit against a 
person shall or shall not be brought is bad 
6 * brought by him without reference to 
committee—Subsequent ratification by Com¬ 
mittee is bad. „ . ^ ... 

The Secretary of a Notified Area Committee 
brought suits against certain persons for rent. 
On objection being taken that the institution of 
the suits had not been sanctioned by the Com- 
mittec, it was pointed out that the Committee 
had passed a resolution delegating it» right to 
the Secretary to decide whether a suit shell or 
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shall not be brought against any person and that 
the suits had been instituted in pursuance of that 
resolution. 

Held : that as there was nothing in the Muni¬ 
cipal Act which empowered a Municipal Com¬ 
mittee to delegate the right to decide whether or 
not a suit should be brought to a particular 
person, the action of the corporation was ultra 
vires and the present suits were therefore bad 
because admittedly they were brought by the 
Secretary without reference to the Corporation; 

Held further : that though the action of the 
Secretary might have been ratified by resolutions 
passed by the Committee after the suits were 
filed, such ratification was of no avail as suit 
must be decided to be good or bad on the day 
when it was instituted and it could not be ratified 
subsequently. [P 3S9 C 1, 21 

Jay an Nath Agjarwal —for Appellant. 

Badri Das —for Respondents. 

Judgment.—These were five suits for 
rent, and for use and occupation in the 
alternative, brought by the Notified Area 
Committee against persons using tharas 
built in front of their shops on land which 
is claimed to belong to the Notified Area 
Committee. It was pleaded that there 
had been an agreement for rent and that 
rent had been duly paid by the owners or 
occupiers up to the year 1927 and subse¬ 
quently rent had been refused and hence 
the suit. There are five such suits, but 
they have all been disposed of in one 
judgment as the same point arose in all 
of them. The trial Court and the lower 
appellate Court have dismissed the suits 
and a preliminary objection is raised by 
the learned counsel for the respondents 
that the appeals do not lie. 

This contention is that no agreement 
for rent was proved or pleaded and in the 
grounds of appeal the question of agree¬ 
ment to pay rent is not raised. The fact 
however is that the agreement to pay 
rent was pleaded and the mere fact that 
it is not raised in the grounds of appeal 
cannot alter the nature of the suit which 
remains a suit for rent and ejectment, 
etc., and therefore I see no force in the 
preliminary objection. It is overruled. 

The first point that arises in the case 
is whether tlio Notified Area Committee 
could dologate the power to bring all civil 
suits to its Secretary. The suits were 
admittedly brought by the Secretary 
without consulting the Notified Area Com¬ 
mittee and without any resolution being 
passed ad hoc. It is contended however 
that there is a resolution by the Com¬ 
mittee delegating the powers to bring all 
suits on behalf of the Committee without 
reference to the Committee and that this 
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was within the competence of the Coin- 
mitfcee. On this point the lower appel¬ 
late Court appears to have thought that 
the resolution, Ex. P. B. 119 dated 21st 
December 1923 was under S. 223, Punjab 
Municipal Act. I do not think that this 
is so at all, nor was this point seriously 
urged by the learned counsel for the res¬ 
pondent before me. It is clear that action 
was first taken under S. 228, Municipal 
Act, by resolution, Ex P. 118and P. 119; 
was a separate resolution passed on the 
advice of the legal adviser of the Notified 
Area Committee. The question however 
remains whether a statutory body could 
delegate its right to bring suits in this 
way to any person. 

The contention of the learned counsel 
for the appellant is that any ordinary 
individual could do so, and a Corporation 


resolutions of the Committee sanctioning, 
e. g., the first appeal which was taken to 
the District Judge. But a suit must be 
decided to be good or bad on the day 
when it is instituted and it cannot be 
ratified subsequently. Important ques¬ 
tions of limitation, cause of action, etc., 
might arise in which the date when the 
suit was lodged would be important, and 
it would be very difficult to say when a 
suit had been instituted if the right to 
bring the suit depended on a subsequent 
ratification by the person entitled to 
bring the suit. (His Lordship then gave 
further findings and dismissed the ap¬ 
peals.) 

K.N./lUC. Appeals dismissed. 
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must, of necessity, delegate the right to 
bring suits to some one and therefore 
must be held in all cases to have the 
power to delegate the right to bring suits 
to some person in advance of tho suit 
actually being brought, and that there is 
nothing in law to prevent its doing so. 
On the other hand, the learned counsel 
for the respondent contends that a Corpo¬ 
ration, which is a statutory body, derives 
all powers solely from the statute and 
that there is nothing in the statute which 
empowers any delegation of the right to 
bring civil suits to a particular person, 
and that it stands to reason that as the 
right to bring suits involves the expen¬ 
diture of money in each particular case, 
the Corporation must decide to bring the 
suit and can only delegate the conduct of 
the suit to some one else, but cannot 
delegate tho right to decide whether a 
suit shall or shall not be brought in ad¬ 
vance without reference to any particular 
suit or class of suits. The point is not 
free from difficulty but on the whole I am 


Iqbal Mohammad —Defendant Appel¬ 
lant. 

v. 

J. Balia Bam and another —Plaintiff 
and Defendants—Respondents. 

First Appeal No. 2815 of 1926, Decid¬ 
ed on 13th January 1932, from the decree 
of Sub-Judge, First Class, Jullundur, D/- 
28th June 1926. 

Partnership—Loan by partner to partner¬ 
ship in excels of hit contribution—Partner 
has right to interest on »uch loan. 

Whore a partnor has advanced monoy to tho 
partnership by way of loau iu addition to his 
contribution towards the capital, ho is ontitled 
to got interest thereon at a roasonablo rate from 
tho partnership accounts. Such interest is pay 
ablo by all partners including tho londer. Tho 
rate of 9 per cent por year is not excessive: 85 
I. C. 48; .4. 1. 8. 1921 Nay. 45; A. I. It. 1930 
Lah. 738 and Lindley on Partnership, p. 478, 
RcJ. IP 390 01, 2] 

Chiranjiva Lai —for Appellant. 

Jagan Nath Aggancal and Jiwan Lai 
Kapur—lor Respondents. 

Tek Chand, J.— This appeal arises 
out of a suit for dissolution of partner¬ 


of opinion that the contention of tho 
counsel for the respondent is correct, and 
as there is nothing in the Municipal Act 
which empowers a Municipal Committee 
to delegate the right to decide whether a 
suit shall or shall not be brought to 
a particular person, the aotion of the 
Corporation was ultra vires and the pre¬ 
sent suits are therefore bad because ad¬ 
mittedly they were brought by the Secre¬ 
tary without reference to the Corporation. 

The learned counsel for-the appellant 
further contends that the action of the 
Secretary has been ratified by various 


ship and rendition of accounts, on tho 
allegation that a haberdashery shop at 
Jullundur had been jointly started by 
the parties on 1st May 1921, that it 
ceased to work a few months later, and 
that the defendant had the assets of tho 
business and the accounts books in his 
possession and had refused to render ac¬ 
counts. The dofendant denied the 
partnership. The Senior Subordinate 
Judge found for the plaintiff and passed 
a preliminary decree on 17th January 
1925, declaring that the parties were 
partners in the business in equal shares, 
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dissolving the partnership and appoint- 
mg a local Commissioner to take the ac¬ 
count and ascertain the amount due by 
one party to the other. On appeal this 
decree was affirmed by the District 
• ndge The local Commissioner reported 
that the plaintiff had purchased for the 
partnership goods worth Rs. 4,226-3-0 
" ith his own money, and he was entitled 
o get back this sum from the defendant. 
Jie did not express any opinion on the 
plaintiff s claim for interest due on this 

sum, but referred it to the Court for de- 

cision. 

The learned Senior Subordinate Judge 
accepted the finding of the local Commis¬ 
sioner as to the amount due bv the de¬ 
fendant to the plaintiff, and held that in 
the circumstances interest at the rate of 
9 per cent per annum on the amount due 
was payable by the defendant to the 
plaintiff. He accordingly passed a final 
decree in plaintiff’s favour for Rs. 4,240 

plus Rs 1,860-4-9 interest, or Rupees 
6,100-4-9 in all. 

The defendant has appealed and the 
principal point taken on his behalf is 
that there are no materials on the record 
to justify a finding that the plaintiff had 
purchased for the partnership goods 
worth Rs. 4,240 with his own money, 
independently of his initial contribution 
towards the capital of the partnership. 

In my opinion this contention is devoid 
of force. It is abundantly clear from 
the record that the defendant-appellant 
was the working partner, that he had 
the account books in his possession, and 
that he failed to produce them before 
the Commissioner or the Court in spite 
of repeated orders. The plaintiff pro- ' 
duced a duplicate copy of the register ( 
and some other documents which were * 
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nterest thereon at a reasonable rate’ 
from the partnership: see Lindley on 
lartnerslup p. 478, Govinda Chandra v 
Uarulas (l) f Govind v. Gajraj Siiwh ( 9 ) 
and Bhola Shah Narsingdas v. Commis. 
sioner of Income-tax, Punjab (3). The 
learned Subordinate Judge has allowed 
nterest at 9 per cent per annum and 
ms rate is by no means excessive. But 
the learned Judge is clearly in error in 
ordering the defendant to pay the full 
amount of interest. As stated already 
interest was payable by the partnership 
in which the plaintiff and the defendant 
wore partners in equal shares, and both 
should have contributed the amount of 
interest, half and half. The liability of 
the defendant to pay interest should 
therefore be reduced by one-half i e 
Rs. 930-2-6. ’ ’’ 

I would accordingly accept the appeal 
and in substitution of the decree of the 
lower Court pass a decree in favour of 
the plaintiff-respondent against the de¬ 
fendant-appellant for Rs. 5,170-2-3 with 
costs in both Courts. 

Coldstream, J.—I agree. 

_ B-V-/R.K. Appeal allowed. 

(1) [191G] 36 I. C. 48. 

(2) A. I. R. 1921 Nag. 45=G4 I. C. 183. 

(3) A. I. R. 1930 Lah. 738=120 I. C. 172=12 
Lah. 88. 
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Harrison and Addison, JJ. 

Sukli Dev Raj —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 231 of 1932, De¬ 
cided on 11 th April 1932, against order 
of Court of Commission appointed under 
Act 4 of 1930, at Lahore, D/- 26th Janu- 


in his possession. He also made a de¬ 
tailed statement on oath before the local 
Commissioner. As against this the de¬ 
fendant led no evidence whatever. The 
plaintiff’s evidence fully supports the 
finding of the lower Court, that goods 
worth Rs. 4,240 were purchased by the 
plaintiff with his own money and these 
goods were supplied by him to the part¬ 
nership, in addition to his own contri¬ 
bution towards the capital, and nothing 
has been argued before us to justify a 
contrary conclusion. 

This sum being in the nature of a loan 
by the plaintiff to the partnership, there 
can bo no doubt that he is entitled to get 


ary 1932. 

(a) Prisons Act (1894), S. 40 - “Persons" 
mean “all persons." 

The word "persons" can only mean “all per¬ 
sons" or "any person" and not ' a certain class 
of persons." [P 391 C 1] 

# # (b) Prisons Act (1894), S. 40—Courts 
have no jurisdiction to see whether Jail 
Superintendent has or has not observed 
provisions of S. 40. 

Courts under whose warrants under-trial pri¬ 
soners are detained in Jail or tho High Court 
have no jurisdiction to go into the quostion whe¬ 
ther the Superintendent of the Jail has or has not 
disregarded or observed the provisions of S. 40. 
The prisoner's redres3 lies to tho superior execu¬ 
tive authority. The jurisdiction of tho Court 
extends only to insistence on the duo observance 
of the terms of the writ which it has issued in 
exercise of its legal powers: ASM. 1924 Lah. 55, 
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Appl.\ A. I. ft. 1931 Tiik. 353 and 470 and the total or tem 
.4. I. R. 1920 Bom. 551, Dht.; .4. 1. R 1931 Bib. ca Uy undesirabl 
502, not Appr. U’3J2C 2| ^ ^ thogQ 

Shamir Chand anl Sham La, for sina n. pox or lej 

Petitioner. who are mental 

C. H. Carden Noad—ior the Crown. , 
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Harrison, J. —One Sukh Dev Raj is an 
under-trial prisoner detained in the 
Lahore Central Jailunler a warrant of 
the Court of the Commission appointed 
under Act 4 of 1930. lie applied to the 
Superintendent for permission to inter¬ 
view certain persons, and this permis¬ 
sion was refused. lie moved the Court 
which had issued the warrant for his 
detention to pass an order directing the 
Superintendent to grant his application. 
This was rejected by a majority of 2 
members of the Commission to 1, and 
from this order dismissing the petition a 
revision application has been admitted in 
this Court. 

Two points arise for decision: (l) Whe¬ 
ther the Court had jurisdiction to direct 
the Superintendent to allow the inter¬ 
view under S. 40, Prisons Act 9 of 1894; 
and (2) whether on the facts it should 
have done so. S. 40 of the Act runs as 
follows: 

"Due provision shall bs raado for the admis¬ 
sion, at proper time and under proper restric¬ 
tions, into every prison of persons with whom 
civil or unconvicted criminal prisoners may 
desire to communicate. * * *” 

The conflicting views of the two mem¬ 
bers of that Court are to the effect that 
the word “persons" does not mean "all 
persons" but “some persons” and that 
‘persons" means “all persons." The 
president has imported the words “a cer- 


tbe total or temporary exclusion of physi¬ 
cally undesirable and dangerous persons 
such as those suffering from confluent 
small-pox or leprosy, and whether those 
who aro mentally and morally dangerous 
can be excluded equally with those who 
are physically dangerous and physically 
diseased. This Utter question however 
does not arise until it is proved that the 
Court has jurisliction. It has almost 
been assume! by both the officers who 
wrote the orders. This necessary pre¬ 
mise has not been proved. Counsel con¬ 
tends that Kundan Lai v. Emperor (1), 
Khairati Ram , In the matter of (2), 
Crawford Bayley fc CoIn the petition 
of (3) and Sukhdev Raj v. Emperor (4), 
establish that the jurisdiction exists. 
Neither of the rulings to he found in 
Kundan Lai v. Emperor (l) and Khairati 
Ram, In the matter of (2) has anything 
whatever to do with the question. They 
merely decide whether an approver is an 
accused person or a witness and what is 
the nature of the custody to which he is 
remanded. Similarly, Crawford Bayley 
k Co., In the petition of (3) applies 
S. 561-A, Criminal P. 0., read with 
S. 340, to enforce the right of the under¬ 
trial prisoner to interview his counsel. 
The only ruling whioh does deal with the 
present question is Sukhdev Raj v. 
Emperor (4) and there the view taken 
was that the Court had a right to lay 
down what action should be taken as to 
the separation of one acoused person from 
his co-aooused in the same case. Counsel 
before us lays particular stress on the 
following passage: 


tain class" into the section and has held 
that the passage means that due provi¬ 
sions shall be made for the admission of 
a certain class of persons.” Both offi¬ 
cers have invoked the English Prisons 
Act, 1877 (40 and 41 Vic. Ch. 21) in 
support of their conflicting views. If 
the Courts have jurisdiction to enforce 
the observance of this section and it 
becomes necessary to interpret the words 
U3ed, there can, I think, bo no doubt 
that the view taken by Mr. Sleem is cor¬ 
rect and the word persons” can only 
mean all persons” or “any person" and 
not a certain class of persons." 

The question however would still re¬ 
main of how the words “due provision" 
Are to be understood and carried out, and 
it would be extremely interesting to 
speculate as to whether or no they coyer 


"If the viow taken by tbo Commissioner be 
correct it would menu that an under-trial pri¬ 
soner in the position of the petitioner oan get no 
redress from the Court and is practically without 
any romody.’’ 

He ignores the whole of the maohinery 
of Government which functions through 
executive officers, and would have us 
hold that it is impossible to obtain re¬ 
dress of any grievance or the enforcement 
of rules or the exeroise of statutory pri¬ 
vileges except by coming to a Court and 

(1) A. I. R. 1931 Lah. 353=1931 Or. 0. 6-25= 

131 I. O. 025=33 Or. L. J. 785=12 Lab. 

004. 

(2) A. I. R. 1931 Lah. 470=1931 Or. 0. 700= 

132 1.0.519=32 Or. L. J. 913=12 Lah. 

035. 

(3J A. I R. 1920 Bom. 551=37 I. 0. 801=27 

Or. L. J. 1103=60 Bom. 741. 

(4) A. I. R. 1931 Lah. 503=1931 Or. 0. 850= 

193 I. 0. 59=32 Or. L. J. 938. 
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representing the facts through a duly 
authorized pleader. It is contended that 
the effect of that ruling is to decide that 
because the officer in charge of a prison is 
hound to receive and dotain under S. 3, 
Prisoners Act 3 of 1900, all persons 
duly committed to his custody by any 
Court according to the exigency of any 
writ, warrant or order, the Court has 
jurisdiction to go into all questions dealt 
with in the Prisons Act and to redress 
any grievance which any prisoner may 
have, covering the wide field of food, 
clothing, bedding, employment, health, 
visits, etc. Counsel wishes to draw 
a distinction in this respect between 
under-trial and convicted prisoners, but 
S. 3 of the Act draws no such distinction, 
and while it is doubtless the duty of the 
Court to see that its writ is obeyed a 
point dealt with in Kundcin Lai v. 
Emperor (l) and Ehairati Ram, In the 
matter of (2) no authority has been quoted 
to us for the proposition that, apart from 
the enforcement of the writ, the Court 
has any power of supervision over the 
administration of a prison. Indeed, it ap¬ 
pears to me that it would be just as 
reasonable to say that the dispatch of 
letters of the entrusting of prisoners to 
a railway for conveyance to a different 
place, clothes a Court with a right to 
supervise and control the administration 
of the railway or the post office as apart 
from the right which every customer of 
these institutions has to insist that the 
rules laid down for his protection shall 
be duly observed. It is, of course, ob¬ 
vious that a prisoner committed to the 
prison under a writ of the Court is en¬ 
titled to all the privileges and rights 
safeguarded and provided in the Prisons 
Act. 

If he has any grievance so far 
|from his being practically without any 
remedy, he can appeal to the authority im¬ 
mediately superior to the Superintendent 
of the Jail. This, I understand, is 
the Inspector-General of Prisons. The 
position is not, as counsel contends, 
that a tyrannical and irresponsible despot 
in the shape of a Superintendent of a 
Jail can pass unjust and improper orders, 
can ignore the provisions of the Act and, 
unless the Court interferes, there is no¬ 
body from whom the prisoner can ob¬ 
tain redress and that nobody is inter¬ 
ested in seeing that the provisions of the 
Act are observed. Nor can it be held, 
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as he would have us hold, that this Court 
has some sort of inherent power to super 
vise the administration of every law on 
the Statute Book and that executive 
officials only function subject to the 
authority of a Court. The position is 
not dissimilar from that which exists 
under the Lunacy Act, the scheme of 
which is as follows: 

Chapter 1 deals with definitions and 
jurisdiction; the second and third, which 
are called part II deal with the recep¬ 
tion, care and treatment of prisoners, ap¬ 
pointment of visitors, discharge of luna- 
ties etc. Part III, Chs. 4 and 5 deal 
with judicial inquisitions as to lunacy in 
Presidency Towns and outside them. The 
jurisdiction of the Court is strictly 
limited to those persons who invoke its 
assistance and its first duty is to decide 
whether or no the person in question is 
a lunatic. If it be found that he is, cer¬ 
tain powers can be exercised over his 
person and estate, and these powers in¬ 
clude an order directing the Collector, 
with the previous consent of such Col¬ 
lector, to take charge of the person and 
estate of the lunatic. If the Collector 
does so, he is subject not to the Court 
but to the Local Government or any such 
authority as it may appoint. The im¬ 
portant point is that the Court has no 
power to interfere and no jurisdiction re¬ 
garding the matters dealt with in part II 
and this is clearly explained in Donald 
v. Emperor (5). Fortunately the juris¬ 
diction of the Courts is strictly limited 
by the legislature, and, in my opinion, 
it only extends, so far as the Prisons Act 
is concerned, to insistence on the due 
observance of the terms of the writ 
which it had issued in exercise of its 
legal powers. The terms of the writ are 
limited by the contents which say noth¬ 
ing about visits, medical treatment, 
clothing, bedding, nor the taking of such 
disciplinary action as may be necessary 
during the confinement of the prisoner. 

I would therefore hold that neither 
this Court nor the Court of the Commis¬ 
sion has any jurisdiction to go into the 
question of whether the Superintendent 
had or had not disregarded or observed 
the provisions of S. 40 and that, presum¬ 
ing the order was improper, the prisoner’s 
redress lay to the superior executive! 


(5) A. I. R. 1924 Lah. 55=73 
Cr. L. J. C64=4 Lah. 1. 


I. C. G96=24 
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authority. I would therefore dismiss the 
application for revision. 

Addison, J —I agree. 

S.N./r.K. Application dismissed. 


% 
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Addison and Agha Haidar. JJ. 

Ottam Ckand-Ishar Das— Plaintiffs— 
Appellants. 

v. 

Hakim Mohammad Sharif — Defen¬ 
dants—Respondents. 

First Appeal No. 738 of 1925, Decided 
on 9th December 1931. against decree of 
Senior Sub-Judge, 1st Class, Ferozepore, 
D/- 23rd December 1924. 

Principal and Agent—Agent cannot lettle 
transaction of tale and purchase before due 
date of settlement of accounts. 

Where the due date of the settlement of ac¬ 
counts of the transactions of sale and purchase 
of gram and barloy, made by the agent on behalf 
of the principal, is Har Sudi 2, Sambat 1977, tbo 
action of the agent in calling a panchayat of 
traders and sahukars to fix the rates of gram and 
barloy on 12th Poh 1976 is unjustifiable : A.I.Jl. 
1928 Lali. 196, Appr. IP 393 C 21 

Badri Das and A jit Prasad —for Ap¬ 
pellants. 

J. N. Aijgarwal, J. L. Kapur and Asa 
Bam Aggarwal —for Respondents. 

Agha Haidar, J. —This appeal arises 
out of a suit instituted on 28th Novem¬ 
ber 1922 by the plaintiff against the 
defendant, on the allegations that the 
plaintiff was a commission agent; that in 
the month of Katak, Sambat 1976, the 
defendant employed him in certain for¬ 
ward transactions, whiQh went on till 
12th Poh, Sambat 1976; that during this 
period he made sale transactions of 
twenty- six kothasof gram, one kotha of 
barley and purchase transactions of eight 
kotbas of gram, and that aftor 12th Poh, 
Sambat 1976, he made sale and purchase 
transactions of two kothas for and on 
behalf of the defendant on loth Poh, 
Sambat 1976. The plaintiff further al¬ 
leged that it was agreed between the 
parties that he (the plaintiff) shall be 
paid the sum of Bs. 22 per kotha on ac¬ 
count of his commission and othor ex¬ 
penses. After giving details of the tran- 
sactions, in para. 4 of the plaint, tho 
plaintiff stated that, a3 the rates of gram 
and barley were going up, the traders and 
sahukars summoned a panchayat on 12th 
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Poh, Sambat 1976, and fixed the rates of 
gram transactions at Rs. 5-14-0 per 
maund and those of barley transactions 
at Rs. 4-9-0 per maund. The plaintiff 
then said that, on 12th Poh, Sambat- 

1976, he renewed the transactions of 18 
kothas of gram and of one kotha of barley 
in accordance with the rates fixed by the 
panchayat already mentioned. Further¬ 
more. he gave the details of the sale and 
purchase transactions of the two kothas- 
entered into on behalf of the defendant 
after 12th Poh, Sambat 1976. and alleged 
that he had sold for the defendant on 
15th Poh, Sambat 1976, two kothas of 
gram at Rs. 6-7-0 and purchased on tho 
same date two kothas of gram at Rupees 
6-10-0 per maund. After making calcu- 
altions, the plaintiff arrived at the sum 
of Rs. 8720 as due from the defendant 
and prayed for a decree for the same. 

The defendant denied having entered 
into any transactions through the plain¬ 
tiff afeer 12th Poh, Sambat 1976, and 
pleaded that the transactions between 
the plaintiff and tho defendant were 
badni; that no delivery of goods was ever 
contemplated, that the parties were 
merely gambling in difference and that 
the suit therefore could not lie, being 
based upon wagering contracts. The 
defendant also demurred to tho authority 
of the plaintiff in convening the pan¬ 
chayat long before Har Sudi 2. Sambat 

1977, which was tho date of settlement, 
and further pleaded that, on the aforesaid 
date, the rate of gram was Ks. 4-8-0 and 
that at this rate tho defondant would 
havo earned a large amount of profit but 
for the conduct of tho plaintiff'. 

The Subordinate Judge held that no 
actual delivery was intended, that the 
parties had merely gambled in differences 
and that tho transactions in suit being 
in their nature badni, the plaintiff could 
not recover anything from tho defendant 
unless he could bring his case within the 
purview of Behari Lai v. Parlhu Lai (l) 
which he has failed to do. In the end 
he dismissed the plaintiff’s suit. Tho 

plaintiff has come up to this Court in 
first appeal. 

It appears that Uie due date was Har 
Sudi.2, Sambit 197*7, and that tho notion 

‘ n ca ^* n 8 a panchayat on 
Poh, Sambat 1976, (26th December 
1919) for fixing the rates was unjustifi- 
able and open to the critici sm whioh a 

(1) 11908] 79 P. It. 1908 (F.B.). -- 
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Division Bench of this Court in Mathra 
Das Jayan hath v. Jiwan Mai Gian 
Gland (9) has directed against these 
nn 0 s of speculators. It mav bp nninta-i 
ent that the ,,,aint is a docu’nre'tTh^ 
confcra\enes all (ho recognize! oannnc f 
feelings, in that It is full of va“e°tate 

o ^ !* e _ a te ”^ n i n ?i ^ i 


PIR Bakhsh V. Md. Ibrahim 


f re P 1 * ca ^'on dated 19tl ;, a f 

the S^ 
tlie prevailing rate 


Ublticq tO ?Pf f p nf 

Sambat eV 19i n 7 S S,,di ’ 

laarned counsel for the anneM 1 ^ 

sfp&SSSpS 

SsawwaaS 

j&i: 

nrfntpl tran |' lator at P- 8 of the 
printed paper book is correct. This 

being so and having regard to the evi¬ 
dence of the plaintiff himself and of 
m witness Sundar Lai (P. W 5) the 
learned counsel Mr. Badri Das, frankly 
admitted that he had no case, and that 
no sum was due by the defendant to the 
plaintiff The appeal therefore fails and 
13 dismissed with costs. 

Addison ,J — I agree. 
w.D./ R.R. Appeal dismissed. 

(2) A. I. R. 1928 Lah. 196 = 112 1. C. 29 = 9 
Lah. 7. 
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Tek Chand and Johnstone, JJ. 

Barn Par shad- —Plaintiff— Appellant. 

v. 

Idu Mai and another — Defendants— 
Respondents. 

Second Appeal No. 1300 of 1927, Deci¬ 
ded on 14th April 1931, against decree of 
Dist. Judge, Ambala, D/- 18th Februarv 
1927. 

Hindu Law — Succession — Relationship 
must be that of sapinda of each other. 

The sapinda relationship ceases in the case of 
a bhinna gotra sapinda with the fifth decree 
from the common ancestor and in order to entitle 
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L^°:r CCee ? !°^ e l nheritance of another 
he rcu.t be so related to the latter that thev are 
• apindas of each other: A. I. R. 1914 q j 
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6. L Pun for J . _V. Aggartval — f or 
Appellant. 

Shamair Chand and Muhammad Amm 
— for Respondents. 

. J °hnstone. J. -The plaintiff-appellant 
* n t!1,s case ’ Ram Brashad, is a son of the 
daughter of one Baru, whose great-grand- 
father was Karabhu. By another line, 
Ivambhu 5 great-great-grandson in the 
male line waa Bhooroo, on whose death 
his widow Mt. Chawli inherited his estate 
and subsequently made transfers thereof, 
-the family is Jain. Ram Parshad claimed 
that he was entitled to succeed on Mt. 
Chawl s death and challenged her aliena¬ 
tions. 

The only question now before us i’b 
whether according to the Mitakshara 
school, Ram Parshad is a heritable 
bandhu. It has been held in Ramclian- 
dra Martand v. Vinayek Venkatesh (1), 
that (a) the sapinda relationship ceases in 
the case of a bhinna-gotra sapinda with 
the 6fth degree from the common ances 
tor and (b) in order to entitle a man to 
succeed to the inheritance of another lie. 
must bo so related to the latter that they 
are sapindas of each other. In the case 
under examination Ram Parshad is in the 
sixth degree from the common ancestor 
Kambhu and consequently the tests laid 
down by their Lordships of the Privy 
Council are not satisfied. The learned 
counsel for Ram Parshad quoted the view 
of a well-known commentator on Hindu 
Law, but this Court is bound by the deci¬ 
sion mentioned above, which the learned 
counsel admitted to be against him. It 
follows therefore that this appeal must 
fail and we accordingly dismiss it with 
costs. 

K.N./R.K. Appeal dismissed. 

~ (T) A. I. R. 1914 PTc7 1=25 1. C. 290=41 L 
A. 290=10 N.L.R. 112=42 Cal. S84(P.C.). 
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Jai Lal, J. 

Pir Bakhsh —Defendant—Appellant. 

v. 

Mohammad Ibrahim and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 1427 of 1931, De 
cided on 5th April 1932. 
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^ Mahomedan Law — Wakf—Some wor 
shippers can maintain suit against trespasser 
for possession of trust property. 

Somo of the Mihomeduns entitled to worship 
in a certain mo>}uo. are entitled to maintiia a 
suit against a trespasser for possession of property 
attached to the mosque : 1 L. L. J. 150, Dist.; 
A. 1. R. 19*25 Rang. 294, not Foil. ; 33 All. GGO, 
Erpl. ; A. I. It. 1925 P. C. 293, Ret. on.; A. I. It. 
1023 Pat. 475, Foil. [P 39G C 1] 

Mehr. Chand Sud aud J. L. Kapttr — 
for Appellant. 

Barkat Ali —for Respondents. 

Judgment. —The only question in this 
second appeal argued before me is whether 
the respondents, some of the Mahoine- 
dans entitled to worship in a certain 
mosque, are entitled to maintain a suit 
against a trespasser for possession of pro¬ 
perty attached to the mosque. The ap¬ 
pellant has been found to be a trespasser 
and the property has been found to be 
wakf and attached to the mosque. Itdoe 3 
not appear from the procee lings whether 
there is a rautawalli of the mosque and, if 
so, why he has not been joined in this 
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dharamsala. Setca Singh v. Budh Singh 
(G), was a suit to set aside an alieuation 
and it was held to t>9 maintainable at the 
instance o( the worshippers. The direct 
. in support of the respondents' 
contention is Muhammad Fahirmul Tlaq 
v. Jagat Balia v Ghosh (7), where it was 
held that every MahomoJan who derives 
any benefit from a wakf made for a reli¬ 
gious or charitable institution is entitled 
to maintain an action against a trespasser 
to recovor possession of the wakf pro¬ 
perty which has been misappropriated 
without joining any other person who 
may participate with him in the benefit. 
These are all the cases cited at the Bar. 

I have in addition referred to the judg¬ 
ment of their Lordships of the Privy 
Council in Saklat v. Bella (S). The ao- 
tion in that case was brought by certain 
persons interested in a Parsi temple for a 
declaration that the defendant Bella was 
not entitled to the use and benefits of the 
Parsi fire^ temple -in Dalhousie Street 
t _ ^ ^ known as Captain’s Agiary or Dhurray. 

suit or why he has not brought this suit° ^-Vj- ° r fc ° the . U80 and benefits of the 
The main authorities cited on behalf of • ,;iulld ' u S 3 t staD<lln S_ou the said land or to 
the appellant, against whom this suit has • afc or Participate in any of the 

been decreed, are Salig Ram v. Bassaro 
Mai U), which however related to a suit 
to set aside an alienation by the trustees 
Saw Darmay v. Baggah Singh (2), in 
which it was definitely held that in res¬ 
pect of properties which form part of a 
public trust a mere worshipper can have 
no right by way of a suit to obtain pos¬ 
session of the properties : Sankaramurlhi 
Mudaliar v. Chidambara Nadar (3) and 
Dawndhay v. Md. Abu Nasar (4). The 
Allahabad case however is not a direct 
authority on the question. On the other 
trnnd the head-note is as follows : 

deoWtln“ t LV Uit h 7- Uy0 Uahomedaus for a 
aeoiaratfon that a certain property is wakf and 

of suoh prop#rty v, *ion 

“ 92 own R 0 /- OUt permi5sion obt ^ned under 

On the other side Mr. Barkat Ali cited 

Em ?™* w hore it was 
Held that a suit for possession of a 

i le a IT S t a T ° m , * person to whom it has 
lo ally been sold is maintainable at the 

of tha persons interested in the 


religious ceremonies performed therein. 
They also claimed an injunction to res¬ 
train her from entering and the other de¬ 
fendant from bringing her into the tem¬ 
ple to attend the religious ceremonies 
-Lius last prayer was construed by their 
Lordships to be a claim for an injunction 
to prevent the repetition of an alleged 
trespass and they proceeded as follows : 
it must therefore first bo established that 
\ tr « sp ™s and one for which damages, 
though possibly ouly nominal, could bo recovered. 
Hut for trespass uoon land the only parson to 
bring the aet'on is the person iu possession of the 
and, that is, the trusteo. That a bonefioiarv or 
two or throe benoficiaries of a trust for piiblio 
purposes may bring a suit for trespass against au 
' “\ ru ,“ er >S * n ° Vo1 P r , inci P'° jurisprudence ; 

“1 l" 8 * 0 >>• thosugges- 

other beneficiaries agree with 


(1) 1.19201 I L.L:.M50: 

2 A Rang oifl 5 Ring ' 291=39 I. 0. 
(3 L18941 17 Mad. 143 . 
fl L19U1 33 All. GG0=11 I.C 36 
(5 L1889J 8 P.R. 1 Q 39 (Jr. 


G23=3 


Then their Lordships observed as fol¬ 
lows : 

't? be that iu it would bo convoui- 
2V 1 ? so ™® cases to allow such a suit, and tho 

don“ “ Rnf ■J neDt *K b0V ? Citcd may form a P roco ‘ 
nowA.f.,? 4 ’- f °> rcu ^taueos must be as 
powe ful as in that oaso. It must ba established 
that the juxtaposition of tho two sots of persons 
-So ro P u guaut to their habits of mind tlmt tho 

(6) 11892] 66 P.R. 1892 ~ “ 

(7) A.I.R. 1923 Pat. 476=74 I. C. 403=2 Pat. 

u«ll. 

(8) A.I.R. 1926 P.0. 298=92 I.O. 200=53 I A 

42=3 Rang. 5S2 (P.O.). L A * 
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entrance of one set into the temple entails th 
departure of the other, so that it is as it were 
trespass to the person.” 

In the present case no question of tres¬ 
pass in the sense in which that term is 
generally understood arises ; on the other 
hand the defendants are alleged to have 
taken illegal possession of the property 
attached to the mosque. The case is 
therefore fully governed by Mahomed 
Fahimut Uaq v. Jagat Ballav Ghosh (6), 
and under the peculiar circumstances, I 
am unable to hold that the learned Senior 
Subordinate Judge on appeal transgressed 
any principles of law in decreeing the 
suit. I consequently dismiss the appeal 
but in view of the fact that the question 
is an arguable one I leave the parties to 
bear their own costs throughout. 

S.N./R.K. Appeal dismissed . 


A. I. R. 1932 Lahore 396 

Broadway and Addison, JJ. 

Government Mail Motor Service , 
Iiarval pindi—Assessees —Petitioners. 

v. 

Commissioner of Income-tax —Opposite 
Party. 

Civil Ref. No. 14 of 1931, Decided on 
21st January 1932, case referred by 
Commissioner of Income-tax, Punjab, D/- 
23rd July 1931. 

Income-tax Act (1922), S. 23 (4)—A**e«»- 
ment under S. 23 (4)—All expenses inciden¬ 
tal to business must be assumed to have been 
taken into consideration. 

Once an assessment has been made to the best 
of the Income-tax Officer's judgment on a net 
income under S. 23 (4) it follows that all ex¬ 
penses incidental to the business must be assu¬ 
med to have been taken into consideration in 
arriving at the net income assessed. Such an 
assessment is final and conclusive and not open 
to appeal. IP 39G C 2] 

Kirpa Ram Bajaj —for Petitioners. 

J. N. Aggarwal—lov Opposite Party. 

Addison, J. —The Commissioner of 
Income-tax, Punjab, has referred the fol¬ 
lowing question of law for decision, 
namely: In view of the fact that the as¬ 
sessments in this case for the years 
1923-24 to 1927-28 inclusive were made 
to the best of the Income tax Officer’s 
judgment under S. 23 (4) of the Act and 
that for purposes of allowing deprecia¬ 
tion under the income-tax rule3 the life 
of motor-cars used in connexion with the 
business is taken as five years, is the 
assessee entitled to claim depreciation on 
the cars in use from 1922-23 in a year 
subsequent to the said five years ? 

The facts stated are as follows : No 
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r ® fcl \ r ° Y aS “ ad . e b > r the Government 
-Mail Motor Service. Rawalpindi, for the 

years 1923-24 to 1927-28 inclusive and 
the Income-tax Officer assessed the in- 
comeof the firm for these years under 
S. 23 (4) to the best of his judgment. For 
the year 1928-29 an assessment was made 
on the firm again under S. 23 (4) on an 
income of Rs. 1,60,000. Subsequently 
the Income tax Officer considered that 
his original assessment omitted certain 
profits and he issued notice to the firm 
under S. 34 read with S. 22 (2) of 
the Act. On receiving this notice the 
firm in question filed a return declaring 
their income to be Rs. 1,59,765. In these 
proceedings the firm claimed depreciation 
on the prescribed form to the extent of 
Rs. 53,580 on certain motor-cars and 
lorries valued at Rs. 2,67,903. The 
Income-tax Officer held that depreciation 
was admissible only on cars of the value 
of Rs. 84,631 and on this sum allowed de¬ 
preciation to the extent of Rs. 16,972. 
•As regards the other cars for which de¬ 
preciation was claimed and disallowed 
the reason given by him was that they 
were in use in 1922-23 and thus, as de¬ 
preciation was only permissible for five 
years, there could be no claim for depre¬ 
ciation in the year 1928-29, the assess¬ 
ments for the preceding five years having 
been made to the best of the Income tax 
Officer's judgment under S. 23 (4), these 
assessments beiDg final and not capable 
of being reopened. The assessee’s appeal 
was dismissed by the Assistant Com¬ 
missioner of Income-tax and this refer¬ 
ence was thereupon demanded and allow¬ 
ed by the Commissioner of Income-tax. 

The matter i9 simple. In my judgment 
the question referred must bo answered 
in the negative. Once an assessment has 
been made to the best of the Income- 
tax Officer’s judgment on a net in¬ 
come under S. 23 (4) of the Act it fol¬ 
lows that all expenses incidental to the 
business must be assumed to have been 
taken into consideration in arriving 
at the net income assessed. Such an 
assessment is final conclusive and not 
open to appeal. It was argued however 
that as no depreciation account was 
maintained by the Income-tax Officer as 
required by the departmental rules it 
should be assumed that this allowance 
was not given for tho years referred to. 
This does not follow. The depreciation 
account is merely for the convenience of 
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the department; nor does the fact that 
S. 10 (2) (vi) of the Act the depreciation 
allowance can bo carried forward to a 
subsequent year if there is no profit in 
the particular year for which it is claim¬ 
ed, help the assesses. In all the years in 
question there was a profit. In my judg¬ 
ment the assessee has no case and it must 
he hold that the depreciation demanded 
is inadmissible as all claim to it must be 
taken to have been exhausted in the as¬ 
sessments for the five preceding years in 
which it was claimable. I would allow 
the Commissioner of Income-tax his costs. 
Counsel's fee Rs. 100. 

Broadway, J.—I concur. 

P.N./r.K. Reference allowed. 


A. I. R. 1932 Lahore 397 

Jai Lal, J. 

Ghafur and another —Appollants. 

v. 

Shaliahuddin and others — Respon¬ 
dents. 

Second Appeal No. 1496 of 1931, Deci¬ 
ded on 8th March 1932, against decree 
of Dist. Judge, Hissar, D/- 9th April 
1931. 

(a) Custom (Punjab) — Succession — Wife 
telling land held by her in her own right— 
Husband pre deceasing wife and not inheri¬ 
ting land —Answer to Question 6V of Cus¬ 
tomary law of Hissar District does not apply 
to such case-Suit by collateral of husband 
for pre-emption is not maintainable. 

The answer to Question 07 of the Customarv 
law of the Hissar District docs not comprise the 
entire schomo of inheritance to the land held 
by tho wife in her own right and does net apply 
to cases where tho husband has not inherited 
tho land of his wife. In such cases, the ordinary 
rules of inheritance according to the personal 
law of the wife, comes into operation. Where 
the wife sells the land held by her in her own 
right, being sold to her by her husband in lieu 
of dower and the husband has not inherited-the 
land having predeceased his wife, a suit by a 
collateral of the husband for pro-omptiou of tho 
land cannot bo maintained inasmuch as the case 
is governed by tho ordinary rule of inheritance. 

(b) Punjab Court. Act (1914), ^ 41—Ap 1 - 

under S. 4r“ ,nt “ inftb,e wi,houl c(rlifi «'' 

Where the question involved is whether tho 
answer to Question G7 of the customary law of 
the Il^sar District is exhaustive so as to apply 

he ?and oM? J° h,ISb ? nd has inherited 
the land of bis wife, or whothor tbo succession 

of land of tho wife is governed by her personal 

undor S. 41 15 not nocessary for the maintainability 

100 P - n 1^17. not Foil • 5 ? « 
1932 Cal. Gl and A. I. It. 1981 Lah m Foil . 
A.I.lt.1 914 Lah. 328; A / fi rm flu ana 
A. I. It. 1927 La,, 873 A.1. £ gg ££* £ 


A. I. R. 1923 Lah. 5S9, 112 I. C. 872; and A.T.R. 
1922 Lah. 470, lief. IP 399 C 1] 

Shamair Chand and Qahxd Chand for 
Appellants. 

Ghulam Mohy-ud-Din — for Respou- 
dents. 

Judgment.—Tliis second appeal arises 
out of a suit for pre-emption. The land in 
suit was sold by Mt. Jannat, widow of 
Mubarak. It is common ground that the 
land had been sold to her by her husband 
in lieu of dower, and consequently that 
she was its full owner at the time of the 
sale. The plaintiff is tho collateral of 
the husband. The suit was defended on 
the ground inter alia that the plaintiff 
had no locus standi to maintain the suit 
for pre-emption. It was dismissed by 
the trial Court but has been decreed by 
the District Judge, who has held, relying 
upon the answer to Question 67 of the 
Customary law of the Hissar District, that 
the plaintiff has a locus standi to main¬ 
tain the suit. Question 67 is as follows; 

“When a wife dies holding property in her own 
right, is tho husband entitled to succeed to 
such property or any part of it? 

Answer G7 —All tribes —If a wife dies leaving 
property in full right, her sons will succeed to 
it; failing thorn and their male lineal descen¬ 
dants the husband succeeds to it. Among Hindu, 
Rajputs, Jats, Bagrinod Deswali.and Patliaus, on 
the death of tho husbaud the property reverts to 
tho collaterals of the original douor; among 
other tribes, on this contingency tho proporty 
passes to her husband's heirs just as his own.” 

There can he no manner of doubt that, 
but for this special custom, if it helps 
the plaintiff at all, he would have no 
right to maintain a suit for pre-emption, 
becauso he is not the collateral of the 
vendor. The question therefore is whe¬ 
ther, but for the sale, under the circum¬ 
stances that have happened, the plaintiff 
was entitled to inherit this land under 
the custom relied upon by him. 

The District Judge has held that the 
question and tho answer comprise the 
entire scheme of inheritance to the land 
held by a wife in her own right. It may 
bo mentioned that in this case the bus- 
band pre-deceased the wife and conse- 
quently never inherited the land and she 
has no sons or their male lineal descen¬ 
dants. Therefore the question for deci¬ 
sion is whether the above record of cus 

tom confers a right to inherit the land 
of the wife on the collaterals of the 
husband only if the husband has actually 
inherited the land in the first instance,! 
or whether italsoenables them to succeed! 
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if the husband has pre-deceased his wife 
, an <I has not therefore inherited the land 
[at all. 

As I have state 1, the learnel District 
Judge has held that the answer applies 
to all cases, but I am unable to agree 
with this conclusion. In the first in¬ 
stance the question did not relate to the 
whole liuo of succession to the land held 
by a wife in her own right. It merely 
related to the right of the husband to 
inherit her land. Then the last portion 
of the answer is a clear indication of 
what was intended to be conveyed by the 
answer. It is there stated that among 
Hindu, Rajputs, Jats, Bagri and Deswali, 
and Pathans, on the death of the husband 
the property reverts to the collaterals of 
the original donor. This part of the 
answer therefore clearly applies to the 
land which the wife has got by means of 
a gift and which subsequent to her death 
has been inherited by the husband. 
Then, with regard to the other tribes, it 
is stated on this contingency, that is to 
say, on the death of the husband, the 
property passes to her husband’s heirs 
just as his own. This again deals with 
the rule of succession on the death of 
the husband; otherwise “ on this contin¬ 
gency ” and ‘ just as his own ” become 
meaningless. 

I am therefore inclined to hold that 
the view of the learned District Judge 
is erroneous and that the answer to 
Question 67 does not apply to cases 
where the husband has not inherited the 
laud of his wife. In such cases the or¬ 
dinary rule of inheritance, according to 
the personal law of the wife, comes into 
operation and it is undeniable that the 
'collaterals of the husband are not ordi- 
Inarily entitled to succeed to the personal 
property of the wife. That being so. 
the plaintiff would have no right to 
maintain the suit for pre-emption in 
this case. 

A preliminary objection however has 
been taken hv Mr. Ghulam Mohy-ud-Din 
on behalf of the respondents that the pre¬ 
sent appeal is not maintainable without 
a certil'cate from the District Judge 
under S. 41. Tunjab Courts Act and in 
support of this objection reliance 19 
placed on Mt Chinti v. Izhar (1), Saidan 
Singh v Matho (2); A. I. R. 1923 Lnh. 
377; A. I. R. 1927 Lah. 873; Ram Rakhi 

~(1) [1917' HOP R. 1917=43 1.0.299. 

(2) A I. R. 1914 Lah. 328=95 P. R. 1914. 
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V. Mela Ram (3); Jaita v. Uarchand (4)- 
1ndar Singh v. Jai Singh (5), and A. I.R. 
1922 Lan. 4 1 0. Out of these cases the 
direct authority which supports the ob- 
lection of the learned counsel is Mt. 
Chinti v. Iihar (l) where it has been 
held that a finding as to the existence 
of a custom on the misinterpretation of 
a ruling is a finding which cannot be 
disturbed in second appeal to this Court 
without a certificate under S. 41, Punjab 
Courts Act. So far as the other judg¬ 
ments are concerned, they do not direc¬ 
tly support the contention of the learned 
counsel, but indirectly they may lend 
some support to it. The matter how¬ 
ever has recently been considered in 
three cases in this Court. 

In Mahomed v. Ganhra (6) a Division 
Bench of this Court held that where 
the District Judge has found the exis¬ 
tence or otherwise of a custom on 
interpreting a ruling of this Court 
then the question whether the ruling 
has been rightly interpreted or not is 
a question of law and no certificate 
under S. 41 is necessary to enable 
this Court to entertain a second appeal in 
such a case. A somewhat similar ques¬ 
tion was discussed in .4. T. R. 1931 
Lah. 433 by a Division Bench on a Let¬ 
ters Patent appeal. The question in 
that case was whether a clause in the 
Riwajiam was self-contained and exhaus¬ 
tive of the subject-matter discussed 
therein, which related to the existence 
of a particular custom or whether it did 
net meet the particular contingency 
which arose in the suit and therefore 
the parties were entitled to fall back on 
their personal law. The decision of the 
learned District Judge had been set aside 
by a Judge in chambers of this Court and 
in 9pite of the objection that the appeal 
did not lie without a certificate under 
S. 41, it was held that the question in¬ 
volved was not as to the existence or 
otherwise of a custom depending upon 
the appreciation of evidence, but*that it 
related to the interpretation of the clause 
in the Riwajiam and was therefore a 
question of law which could be examined 
in this Court on second appeal without 
a certificate. Exactly similar question 

(3) A. 1. R. 1921 Lah. 226=63 I. 0. 657 = 2 

Lah. 167. 

(4) A 1. R. 1923 Lab. 589=72 I. C. 403. 

(5) 119281 112 1 C. 872. 

(6) A. 1. R. 1932 Cal. 61=134 I. 0. 826. 
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is involved in this snse, i. e. whether 
the answer to question G7 is exhaustive 
so as to cover the case of the pre¬ 
sent plaintiff or whether the succession 
to the land of the vendor Mt. Jannat 
is governed by her personal law. 1 am 
bound to follow the judgment of this 
Court in preference to the judgment of 
the Chief Court of the Punjab cited by 
tho respondents' counsel. The third 
: case bearing on the question I have 
not been able to trace at this moment, 
but it wasa judgment of a Division Bench 
consisting of £afar A1 i, J., and myself. In 
jthat case a similar view was taken as has 
been taken in Mahomed v. Ganhar (G). 
Consequently tho preliminary objection 
must be overruled. 

The result is that this appeal must be 
accepted and the decree of the District 
Judge set aside and the plaintiff's suit 
dismissed with costs throughout. I order 
accordingly. 

p.n./r.k. Appeal allowed. 


A. I. R. 1932 Lahore 399 

Tek Chand, J. 

Saunku —Plaintiff. 

v. 

Sohnu and others —Defendants. 

Civil Ref. No. 15 of 1931, Decided oi 
7th December 1931, against order of Col 
leotor, Hoshiarpur, D/- 27th July 1931 

Punjab Tenancy Act (1887), S. 77 (3) (k)- 
Cosharer, as exclusive owner, suing anothe 
cosharer for value of trees cut by him—Sui 
is cognizable by civil Court. 

Section 77 (3) (k) relates to a suit by a co 
sharer in an estato or holding for a share of th 
profits thereof or for a settlement of accounts 
Where the dispute does not rolate to tho land o 
its profits but to the troes which oither part; 
claims to be its own exclusive property, S. 7 
does not apply and suit brought by one coshnre 
claiming to be tho exclusive owner of such tree 
against another cosharer who cut those tree 
for the value thereof is cognizable by a civi 

°°^ 10 R R - 1911 ■ lie f- IF 399 0 2 

e This is a reference- unde 

“• 100, Funjab Tenancy Act, made by thi 
Collector, Hoshiarpur Distriot, under th 
following circumstances : 

On 26th January 1929, the plaintif 
instituted a suit against the defendant 
in the Court of the Subordinate Judge 
fourth Class, for recovery of Rs. 48 a 
the price of certain trees, which it ha< 
been alleged, the defendants had wrong 
fully cut and removed. The land or 
which the trees stood was admitted to bi 
Bhamilat, but it was stated that this wai 
»n the exclusive possession of the plain- 


tiff and that the trees had been planted 
by him and were his exclusive property. 

The defendants admitted that they had 
cut the trees but pleaded that the land, 
though a part of the shainilat, had been 
in their exclusive possession and that 
the plaintiff had no right to claim the 
price of the trees or a share thereof. 

The Subordinate Judge. Fourth Class, 
held t-ho plaintiff’s claim to be unproved 
and dismissed it. The plaintiff preferred 
an appeal to tho Senior Subordinate 
Judge, before whom it was contended on 
behalf of.the defendants-respondents that 
under S. 77 (3) (k), Punjab Tenancy Act, 
the suit was exclusively cognizable by a 
Revenue Court. This contention was ac¬ 
cepted by tho learned Judge, who set 
aside tire judgment and decree of the 
trial Court and remitted tho case to it 
with a direction that the plaint be 
returned for presentation to the proper 
Court. 

The plaintiff accordingly presented the 
plaint in the Court of tho Assistant Col¬ 
lector, First Grade, Hoshiarpur, who 
passed a decreo for Rs. 1G in favour of 
the plaintiff. 

From this decrco the defendants pre¬ 
ferred an appeal to tho Collector, who, 
being of opinion that the Senior Subordi¬ 
nate Judge had erroneously held that the 
suit was triable exclusively by a Revenue 
Court, has made a reference to this Court 
under S. 100, Punjab Tenancy Act. 

After examining tho pleadings of the 
parties and going through the record I am; 
of opinion that the view taken by the Col¬ 
lector is correct. Cl. (k), sub-S. (3), S. 77 
relates to a suit by a cosharer in an estate 
or holding for a share of the profits 
thereof or for a settlement of accounts : 
Karwal v. Sri (1). It is obvious that 
the present suit is not w suit of this kind. 
Here the plaintiff, far from claiming 
a share of the profits of the tree, alleges 
himself to be the exclusive owner there¬ 
of. Similarly the contesting defendants 
claim that they are the exclusive owners 
of the trees. It is no doubt true that 
the land on which the trees stand is ad¬ 
mitted by both parties to be Bhamilat 
land jointly owned by them, but, as 
pointed out by the learned Colleotor, the 
dispute in this case does not relate to the 
land or its profits but to the trees which 

either party claims to be its own exclu- 

Bjv e property. -Wh ether on the merits 
(1) 11911) 10 P. R. 19lT=9 I. 0. 686.- 
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such a claim is or is not justifiable is a 
matter with which I am not concerned 
at this atage. I hold therefore that the 
suit had been rightly instituted in the 
Court of the Subordinate Judge, Fourth 
Class. It is clear from the'record that the 
suit was determined by the Assistant 
Collector in good faith, and there is 
nothing on the record to indicate that 
either party has been prejudiced by the 
mistake as to jurisdiction. I order there¬ 
fore that the decree of the Assistant Col¬ 
lector, dated 8th November 1930, be 
registered as that of the Subordinate 
Judge, Fourth Class. 

As neither party appeared before me, 
no order as to costs of this reference is 
necessary. 

K.N./r.K. Order accordingly. 

A. 1. R. 1932 Lahore 400 

Addison, J.. 

Barn Mal and another —Appellants. 

v. 

Daulat Ham & another — Respondents. 

Second Appeal No. 1470 of 19S1, De¬ 
cided on 7th March 1932, from decree of 
Dist. Judge, Karnal, D - 26th June 1931. 

(a) Limitation Act (1908), S. 19 Suit lies 

on unconditional acknowledgment. 

A suit lies on an unconditional acknowledg¬ 
ment as it implies a promise to pay: 33 Cal. 
1047; .4. I. n. 1929 hah. 203 and A. I. 11. 1929 
hah. 204, Ref. LI’ 100 C 21 

(b) Registration Act (1908), S. 49 Un¬ 
registered deed can form basis of claim for 
return of money. 

A document coiupulsorily»registrablc but not 
registered can be used as the basis of a claim for 
return of the money acknowledged to be due 
thereon, and it is not necessary to base the 
claim on the original dealings, which may 
however afford very good evidence in the case, 
if the claim is contested on the merits: A. I. «• 
1930 Lai i. 985, lief. 400 C 2J 

Asa Ham Aggarwal —(or Appellants. 

Ganga Ham —fd* Respondents. 

Judgment — The father of the minor 
defendants who are members of an agri¬ 
cultural tribe assigned his mortgagee 
rights in certain mango trees to the 
plaintiff, who is not an agriculturist for 
a consideration which he admitted in 

the deed to be Rs. 570 duo on past deal¬ 
ings. Registration of the deed was re¬ 
fused on the ground that the deed was 
against the provisions of the Punjab 
Alienation of Land Act. Plaintiff then 
sued for the sum of Rs. 570 acknow¬ 
ledged to be due on this unregistered 
deed. The Courts below have dismissed 
the suit without going into the merUs on 


the ground that, though plaintiff could 
claim a refund of his money the suit 
must fail as the de6d was compulsorily 
registrable and a suit could not be 
founded on the acknowledgment in the 
deed, though it would have lain on the 
original dealings. In second appeal it 
is urged that the suit lay as brought. 

It is clear from Mani Ham v. Seth 
Hup Chand (l) that a suit lies on an 
unconditional acknowledgment as it im¬ 
plies a promise to pay though this was 
not the view taken in the Punjab till re¬ 
cently: see Kalian Chand Dula Ham 
v. Daya Ram Amrat Ram (2) and 
Fateh Chand v. Ganga Singh (3). It is 
further clear from Bassu Koer v. Dhum 
Singh (4) that after failure of the exist¬ 
ing consideration owing to nonregistra-J 
tion or other causes, a suit lies for the 
money advanced. The document it is 
true, by reason of nonregistration by 
virtue of S. 49, Registration Act, cannot, 
affect any immovable property comprised 
therein or be received as evidence of any 
transaction affecting such property. But 
that does not debar the document from 
being used for collateral purposes not 
affecting the immovable property. This 
follows from the section itself: see also 
Davindar Singh v. Lachmi Devi (5). In 
my judgment therefore the document can 
bo used as the basis of a claim for re¬ 
turn of the money acknowledged to be 
due therein and it is not necessary to 
base the claim on the original dealings, 
which may however afford very good 
evidence in the case, if the claim is con¬ 
tested on the merits. I therefore hold 
that the suit can proceed as brought and 
accepting the appeal I remand the suit 
under O. 41. R. 23, Civil P. C.. to the 
trial Court for decision on the merits. 
All defences on the merits including 
limitation etc., are open to the defen¬ 
dants. Court-fee on appeal in this Court 
is refunded. Costs in this Court and in 
the lower appellate Court will abide the 


Case remanded. 


nt. 

H-K -_ _ 

) (1900] 33 Cal. 1047=33 I. A. 165=2 N. 
L. R. 130 (P.C.). 

!) A. I. R. 1929 Lab. 203=115 I. 0. <01—-10 
\) A. I. R. 1029 Lab. 261=115 I. 0. 853- 

4 ) [1889? UAll. 47=15 I. A. 211 = 5 Sar. 
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* * A. I. R. 1932 Lahore 401 
Full Bench 

Broadway, Harrison and Jai Lal.JJ. 
Mehar Chand —Plaintiff—Appellant. 


v. 

Milkhi Ram and others —Defendants 


—Respondents. 

Second Appeal No. 2128 of 1930, De¬ 
cided on 10th May 1932, against decree 
of Dist. Judge, Jullundur, D/- 22nd 
August 1930. 

* * (a) Civil P. C. (1908), 0.21, R. 93— 
Sale confirmed—Judgment-debtor found to 
have no saleable interest—Purchaser can 
maintain *uit to recover money paid if de¬ 
prived of property by holder of paramount 
■title—R. 93 is no bar—Suit being for re¬ 
covery of money paid under mistake of fact 
is maintainable under equity—Contract Act 
<1872), Ss. 65 and 72. 

The purchaser of immovable property in an 
auction held by the Court in execution of a 
decree is entitled to maintain a suit for recovery 
of the price paid by him if he is deprived of the 
property subsequent to the confirmation of tho 
sale in his favour ou tho ground that the judg¬ 
ment-debtor had no saleable interest in it. 


_ [P 412 C 11 

In every case where tho property of a third 
person in which the judgment-debtor had no sale¬ 
able interest, has bceu sold at the instance of the 
decree-holder, both tho parties, i. e. ( the auction 
purchaser and the decree-holder must at least 
bo deemed to be labouring under a mistako ou 
.an essential fact and therefore tho suit would lio 
to recover the purchaso price on the auction-pur¬ 
chaser being deprived of tho property bv the 
rightful owner as for recovery of money had aud 
received on total failure of consideration. The 
right to maiutain such action lias been given to 
•the purchaser on equitable grounds; he must 
therefore bring his case within the rules of equity 
and his right to recover would be subject to anv 
equitable dcfoncc that the decree-holder might 
be ablo to advnnco ou tho ground of laches, 
knowledge of true state of affairs, fraud, etc., on 
•the part of tho purchaser. [p 411 Q 1 ) 

n m” the le 8 islaluro iu enacting R. 93, 

O. 21, Civil P. C., was not to deprive the auction 
•purchaser of any rights that he otherwiso had, 
bu was merely to provide him with nn uncon- 
rhtiona 1 right which could bo enforced sum- 

tho slV 0f 8 °. ttln ?, bnck the purchase mouoy, if 

Sa rdVf *? " Sld0 Under R ' 92 i o^or cases, 
his right to have recourse to tho ordinary romedv 

of instituting a suit for rofund and to bring his 

case within the ambit of the rules of cquitv 8 was 

ll°fi 1 p t °, ndod t0 he affected: A. I. R. I92i Lah. 

n:A R c a °' l i A J- R - 1925 Lah - 4G7, Expl. and 

it \'£ ase l axo discussed. fp 4 ii n 1 

(b Practice-Reli e f- P l ea ding. ,ho u Sd^ 

be strictly construed .o as to exclude relief 

tuw.Ju p, proved * , “ | . . . 

The pleadings of the parlies should not bo too 
strictly construed. It is therefore the duty of 
the Courts to mould the relief to bo granted to 
the plaintiff according to tho facts proved which 
however should not bo iucousistont with his 
Readings. IP 411 C 2 ] 
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(c) Civil P. C. ( 1908 )—Scope—Code is ab¬ 
jective law—It regulates procedure but does 
not create or extinguish rights. 

The Code of Civil Procedure is an adjective law 
as opposed to substantive law and is not prim¬ 
arily intended to create new rights or to taka 
away existing rights. Its main function is to 
provide and regulate the procedure of the Courts 
for enforcing the rights of the parties. IP 407 C I] 

Devi Dayal —for Appellant. 

Mehr Chand Sud —for Respondents. 

Jai Lai, J.—This second appeal was 
originally heard by a Judge in Chambers, 
but in view of the importance of the 
legal question involved and of the con¬ 
flict in the opinions expressed on it in 
two judgments of this Court and the 
divergent decisions of the various High 
Courts it has been referred to a Full 
Bench. The question of law involved 
is whether the purchaser of immovable 
property in an auction held by the Court 
in execution of a money decree is en¬ 
titled to maintain a suit for the recovery 
of the price paid by him if he is de¬ 
prived of the property subsequent to the 
confirmation of the sale in his favour 
on the ground that the judgment-debtors' 
had no saleable interest in it. 

The facts which have given rise to this 
litigation are these. One Bhana having 
obtained a money decree against Mt. 
Malan applied for tho attachment and* 
sale of a house which he alleged belonged 
to the judgment-debtor. The house was 
accordingly put up to auction by the 
Court and was purchased by the appel¬ 
lant Mehr Chand to whom possession was 
awarded after tho sale had been con¬ 
firmed. Subsequent to this Milkhi Ram 
and Chhajju attached the same house in 
execution of a money decree obtained by 
them against one Ghulam Mohammad 
alleging that the house belonged to him. 
The house was consequently sold in exe¬ 
cution of this decree also, hut before the 
confirmation of the sale Mehr Chand 
lodged an objection under O. 21, R. 58, 
Civil P. C., that by virtue of his pur¬ 
chase aforesaid he was the owner in 
possession of the house whioh oould not 
therefore be sold in execution of tho 
decree against Ghulam Mohammad. This 
objection was disallowed on the ground 
that it was belated and Mehr Chand in¬ 
stituted the suit out of whioh this seoond 
appeal has arisen praying for a declara¬ 
tion that the house in suit was not 
attachable in executing of the deoree 
obtained by Milkhi Ram and Chhajju 
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against Ghulam Mohammad and in the 
alternative for a decree against Bhana 
for the amount paid by him for the 
house at the auction sale held at his in¬ 
stance. There is no dispute that the 
price paid by the appellant for the house 
was realized by Bhana in satisfaction of 
his decree, and it has been found by 
the Courts below that the house did 
not belong to Mt. Malan and conse¬ 
quently that she had no saleable interest 
in it. The suit for the return of the 
purchase price paid by Mehr Chand has 
however been dismissed on the ground 
that such a suit is not maintainable. 
Mehr Chand has consequently presented 
this second appeal in this Court. 

Now it is a well-recognized principle 
of law, and it has been reproduced in 
S. 9, Civil r. C., that the civil Courts 
have jurisdiction to try all suits of a 
civil nature excepting suits of which 
their cognizance is either expressly or 
impliedly barred. There is no conten¬ 
tion that this is not a suit of a civil 
nature hut it is contended that its cogni- 
zanco is barred by the express provi¬ 
sions of the Civil Procedure Code, i. e. 
O. 21, Br. 92 and 93 and apparently by 
implication by virtue of the rule that 
in an auction of immovable property 
held in execution of a money decree 
there is no warranty of title either by 
the Court or by the decree-holder. I 
will presently examine these grounds, 
but it is convenient at this stage to set 
out the principal decided cases on the 
subject. 

The two cases of this Court already 
alluded to are Asad Ullali Khan v. 
Karam Chand (l) and Habibuddin v. 
Hatim Mirza (2). In the first of these 
cases the auction-purchaser was dispos¬ 
sessed of the property purchased by him 
in consequence of the success of a suit 
brought by a claimant under 0.21, R. 63, 
Civil P. C., after his objection under 
R. 58 had been dismissed and he insti¬ 
tuted a suit against the decree-holder to 
recover the price paid by him. The 
learned Judges after discussing the cases 
cited before them came to the conclusion 
that 0. 21, Rr. 92 and 93 were not ex¬ 
haustive of the remedy of the auction- 
purchasor under the circumstances and 

( 1 ) A. I. R- 1924 Lah. 115=7G I. C. 005=4 
Lah. 354. 

(2) A. I. R. 1925 Lah. 407=66 I. C. 022=6 
Lah. 293. 
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therefore did not exclude a suit for the 
return of the purchase price where there 
had been a complete failure of considera¬ 
tion. 

This case fully governs the facts of the 
present case also, but the correctness 
of the view taken in it was doubted in 
Ilabibuddm v. Hatim Alirza (2) by 
another Division Bench of this Court. 
The facts of this case were however dis¬ 
tinguishable from the facts of the present 
case and also from those of Asad Ullali 
Khan v. Karam Chand (l). There the 
plaintiff, a purchaser of immovable pro¬ 
perty sold in execution of a decree, ap¬ 
plied to the Court to set aside the sale 
under O. 21, R. 92, Civil P. C., on the 
ground that the judgment-debtor had no 
saleable interest in it. This application 
was accepted, the sale set aside and the 
purchase money was refunded to him. 
But the decree-holder preferred an appeal 
against the order which was accepted 
and the auction-purchaser was directed 
to pay hack the purchase price. He 
thereupon brought a suit for a declara¬ 
tion that the sale in his favour was void 
and that he was not liable to pay the 
purchase money. This suit was treated 
by the Court in essence as a suit for the 
refund of the purchase money on the 
ground that the judgment-debtor had no 
saleable interest in the property and it 
was held that the suit did not lie as the 
only remedy of the purchaser was to 
apply under O. 21, R. 91, Civil P. C., 
which must bo done within 30 days from 
the date of sale. It may bo that the 
suit was rightly dismissed on its parti¬ 
cular facts as barred by the provisions 
of O. 21, R. 92 (3), Civil I’. C., but 
under the circumstances it was not neces¬ 
sary for the learned Judges further to 
discuss the question whether Asad Ullali 
Khan v. Karam Chand, (l) had been 
rightly deoided. 

The relevant provisions of the Civil 
Procedure Code are these. O. 21, R. 89, 
provides that where immovable property 
ha6 been sold in execution of a decree, 
any person, either owning such property 
or holding any interest therein by virtue 
of a title acquired before such sale, may 
apply to have the sale set aside on his 
depositing in Court for payment to the 
purchaser a sum equal to 5 per cent of 
the purchase money and for payment to 
the decree-holder the amount due to him 
under the decree. R. 90 says that 
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where immovable property ha9 been sold 
in execution of a decree the decree-holder 
or any persons entitled to share in a 
rateable distribution of assets, or whose 
interests are affected by sale may apply 
to the Court to set aside the sale on the 
ground of a material irregularity or 
fraud in publishing or conducting it. 
Then R. 91 enables a purchaser at such 
a sale to apply to the Court to set aside 
the sale on the ground that the judg¬ 
ment-debtor had no saleable interest in 
the property sold. R. 92 provides that 
where no application is made under 
R. 89, R. 90 or R. 91, or where such ap¬ 
plication is made and disallowed, the 
Court shall make an order confirming 
the sale, and where such application is 
made and allowed, the Court shall make 
an order setting aside the sale. Sub- 
R. (3) of this rule further lays down that 
no suit to set aside an ordor made under 
it shall be brought by any person against 
whom such order is made. R. 93 is that 
where a sale of immovable property is 
set aside under R. 92, the purchaser shall 
be entitled to'an order for repayment of 
his purchase money against any person 
to whom it has been paid. The subse¬ 
quent rules provide for the grant of a cer¬ 
tificate to the purchaser and delivery to 
him of the possession of property pur¬ 
chased by him after the sale has been 
confirmed.'! 

Now it would be observed that an ap¬ 
plication under R. 91, to set aside the 
sale can be made only before its confir¬ 
mation and that in Habibuddin v. Hatim 
Mirza (l) the auction-purchaser had 
made such an application before the sale 
in his favour was confirmed and the ap¬ 
plication had finally failed. In ilsarf 
Ollah Klianv. Karam Chand (2) how¬ 
ever no such application had been made 
by the auction-purchaser before it was 
confirmed nor could such an application 
be made as it was the success of the suit 
under 0. 21, R. 63, which resulted in the 
auction-purchaser being dispossessed of 
the property purchased by him after the 
sale in his favour had been confirmed. 
The provisions of 0. 21, R. 92, were not 
therefore applicable to the facts of that 
case. 

The learned Judges who decided Ha- 
bibud din v. Hatim Mirza (2) however on 
p. 292 (of 6 Lah.) made the significant 
remark that: 

“ tho purchaser was in equity entitled to recover 


hie money, but we do not think that the law 
gave him any right to briDg a suit for that 
purpose.” 

Now turning to the decisions of tho 
other High Courts, it was held in Ram 
Sarup v. Daipat Rai (3), that when 
after the sale in execution of a decree has 
been confirmed it is found that the judg¬ 
ment-debtor had no saleable interest in 
the property sold and the auction-pur¬ 
chaser is in consequence deprived of it, 
no suit will lie for the recovery of the 
purchase money or to get ths sale set 
aside. The remedy of the purchaser, it 
was further held, is limited to an appli¬ 
cation for an order for repayment after 
tho sale has been set aside. The ratio 
decidendi in this case was the same as in 
Habibuddin v. Hatim Mirza (2). This 
caso was distinguished by a Full Bench 
of tho same Court in Btndeshri Prasad 
Tiwari v. BadalSingh (4). It was held in 
that case that an auction-purchaser under 
a decree'which has after confirmation of 
the sale been set aside as the result of a 


separate suit, can recover his purchase 
money from the decree-holder. In that 
case a decree for sale of mortgaged pro¬ 
perty was parsed in a suit in which tho 
mortgagor and his minor grandson wero 
impleaded as defendants and the property 
was put up to sale and purchased by a 
stranger to the suit. Thereafter tho 
minor instituted a suit for a declaration 
that neither the mortgage nor the deoree 
for sale nor even tho auction-sale held 
thereunder were binding on him because 
the mortgage of tho coparcenary property 
by his gvandfather was not for any family 
necessity and his grandfather did not pro¬ 
perly represent him as his guardian for 
the suit. The suit was decreed and tho 
possession of the property sold which 
had been given to the auction-purohasor 
was restored to the family. The auction- 
purchaser thereupon made an applica¬ 
tion for the refund of the -price which bo 
had paid. This application purported to 
he made under S. 47, CivilT. C.. but was 
dismissed by the trial and the District 
Courts on the grounds that the seotion 
was inapphoable to the facts of the case 
ana that Ram Samp v. Daipat Rai (3), 
negatived the auction-purchaser’s right 

Tn^ n " 8 , a Soparate 8U >t- The learned 
Judges who sat on the Full Bench di B - 

^ Ai’/’go 1921 A11 377=58 L c - 103=15) 

(4) ae/fP B 1 ) 928 A,L 894=74 L °* 873=45 An - 
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tinguished Ram Sarup v. Dalpat Rai (3) 
on the ground that in the case .before 
them the validity of the decree under 
which the sale had been held was attack¬ 
ed and also that in Ravi Sarup’s case (3) 
the property was sold in execution of a 
simple money decree, whereas the case 
before them related to a sale in a mort¬ 
gage decree. The following is an extract 
from the judgment: 

" The decree-holders have therefore obtained 
from the auction-purchaser under an invalid 
decree, money to which they have no right, and 
there is a clear equity in favour of the purchaser 
entitling him to -recover it back. It is a well- 
established principle that the auction-pur¬ 
chaser is not bound to look beyond the decree. 
If a docree is in existence he is entitled to 
assume that it is a valid decree. This was laid 
down by the Privy Council in Reiva Mali ton v. 
Ram Rishen (5). If the law were otherwise, a 
purchase at an execution sale would be reduced 
to the merest gamble. A distinction between a 
defect in the judgment-debtor's title to the pro¬ 
perty sold, and the case where there was no 
jurisdiction to sell the property, is recognized iu 
the well-known case of Dorab Ally Khan v. 
Abdool Azcez (G).” 

Finally the learned Judges held that 
an application for refund of the money 
was competent, but it seems from the 
concluding part of their judgment that 
the contention of the respondent before 
them was that an application for refund 
did not lie, but that the proper course of 
the auction-purchaser was to institute a 
regular suit. In principle however I am 
unable to see any material difference bet¬ 
ween the caso of a purchaser in a money 
decree who is deprived of the property 
for want of judgment-debtor’s title in it 
and the case of a purchaser in a mortgage 
decree who is deprived of the property 
because the mortgagor had no right to 
mortgage it. The grounds of objection to 
sale in both cases appear to me to be 
analogous; and there should be no differ¬ 
ence whether the purchaser is deprived 
of the property owing to the fault of the 
decree-holder or the official conducting the 
sale; in both cases there is a failure of 
consideration and the decree-holder has 
received money which in all conscience 
ho should not bo allowed to keep. The 
distinction found between the two cases 
by the learned Judges who decided the 
later case therefore appears to me to be 
without any material difference so far as 
the right of the purchaser to refund is 
(5) [18S7] 14 Cal. 18=13 L A. 106=4 Sar. 746 

(G) [1880] 3 Cal. 806=5 I. A. 116=3 Sar. 813 
(P-O.). 
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concerned. In what manner that right 
can be exercised is a question that I will 
discuss later. 

In Tirumalaisami Naidu v. Subra- 
manian Chettiar (7) a Division Bench of 
the Madras High Court held that under 
the present Civil Procedure Code the 
only remedy of an auction-purchaser who 
has failed to obtain possession of the pro¬ 
perty sold to him is to recover the pur¬ 
chase money as provided by 0. 21, R. 93. 
The learned Judges however decreed the 
suit of the auction-purchaser in the case 
before them on the ground that it was 
governed by S. 315, Civil P. C. of 1882 
which enabled the auction-purchaser to 
maintain such a suit. In view of this 
conclusion therefore their opinion as to 
the scope and effect of O. 21, R. 93, i 3 
obiter. The Bombay High Court in Rus- 
tomji Ardeshir Irani v. Vinayak Ganga- 
dhar (8) held, that a suit by a purchaser 
of immovable property at a Court sale 
for return of the purchase money on the 
footing of total failure of consideration 
where he had failed to recover possession 
of the property sold to him was com¬ 
petent. The learned Judges observed: 

“Under tbe Civil Procedure Code an implied 
warranty of some saleable interest when the 
right, title and interest of a judgment-debtor is 
put up for salo is implied, and the purchaser's 
right based thereon to a return under certain 
conditions of the purchase money which has 
been received by tho judgment-creditor is recog¬ 
nized. The liability of the judgment-creditor 
under the circumstances to refund tho purchase 
money which has been paid to him at tho Court 
sale being thus established there can be no objec¬ 
tion to treating the relations of the parties, 
namely, the judgment-creditor and tho court- 
sale purchaser, as relations in tho nature of con¬ 
tract. This appears to havo been done in tho 
caso of Mohomcd Kala Mea v. Ilarperink (9), 
where a suit brought by an auction-purchaser at 
a court-sale against execution creditors, and tho 
judgment-debtor, succeeded on the ground of 
misrepresentation on the part of the auctioneer, 
amounting to misrepresentation as dofined by 
S. 19, Cl. (8), Contract Act. In the present caso 
upon the facts found wo have a similar misre¬ 
presentation. The purchaser has been caused, 
however innocently, to make a mistake as to the 
6ubstanco of the thing which was the subject of 
the sale. He was led to believe that ho was 
purchasing a right under a trust deed whereas, 
so far as it appears from the facts proved no 
trust deed was in existence. There has there¬ 
fore been an entire failure of consideration.’’ 

In a subsequent caso however another 
Division Bench of the Bombay High 

(7) [1917] 40 Mad. 1009=45 I. C. 109. 

(8) [1911] 35 Bom. 29=7 I. C. 955. 

(9) [1909] 36 Cal. 323=86 I. A. 32=1 I. 0. 

122 (P.O.). 
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Court in Balwant Raghunath v. Bala 
Main (10) took a different view. There 
also the auction-purchaser had failedto 
recover possession of the land purchased 
by him and consequently instituted a 
suit to recover possession, or, in the al¬ 
ternative, the purchase price. It was 
held that a suit was not maintainable, 
that the present Code of Civil Procedure 
had effected a considerable change in the 
law and that the statutory right to file a 
suit for recovery of the purchase money 
has now been taken away. The learned 

Judges further observed that : 

“An auction-purchaser, at a Court sale, should 
he get nothing from his purchase, must get tho 
sale eet aside under R. 91 before he can obtain 
the right to ask for a refund of the purchase 
money. He can undoubtedly maintain a suit 
against the judgment-debtor on any ground 
which is open to him in law such as fraud or 
misrepresentation; but such a claim would de¬ 
pend on different evidence, and would bo en¬ 
tirely of a different character to the present suit. 
No fraud or misrepresentation was alleged in the 
plaint, and tho only ground on which the plain¬ 
tiff sought relief was that after ho purchased the 
property he discovered that other persons were 
entitled to it." 

As I have already stated an applica¬ 
tion to set aside the sale under R. 91 
could be made only before its con¬ 
firmation and the sale in this case had 
already been confirmed, tho aid of R. 91 
could not therefore be invoked by the 
auction-purchaser. 

In Prasanna Kumar v. Ibrahim Mirza 
(ll) it was held that an auction-purcha¬ 
ser was entitled by suit to recover back 
the purchase money paid by him to the 
decree-holder in the suit brought on a 
mortgage and in execution of which he 
purchased tho property over which tho 
judgment-debtor had no saleablo interest 
and that he was not limited to making 
an application under the terms of 0. 21, 
R. 91, Civil P. C., and further that the 
mere fact that the plaintiff asked for the 
purchase money hack but did not ask for 
the execution sale being set aside, could 
not bar his right, when it was found that 
the judgment-debtor had no saleable in¬ 
terest in the proporty sold. In a subse¬ 
quent case however Makar Ali v. Saraf- 
addin (12) the contrary view was taken, 
but the learned Judges found that the 
right of the plaintiff before them to 

(10) A. I. R. 1922 Bom. 205 = 07 I. 0. 860=40 
Bom. 893. 

(11) [1917] 41 I. C. 924. 

(12) A. I. R. 1923 Cal. 85 = 70 I. 0. COG =s 60 
Cal. 115. 


maintain the suit must be determined 
with reference to the provisions of the 
Code of Civil Procedure of 1832 as the 
sale took place when that Code was in 
force. The suit was consequently decreed. 
In view of this, their discussion as to the 
scope of O. 21, Rr. 91 to 93, Civil P. C., 
must be held to be obiter. 

In Rishikesh Laha v. Manik Molla 
(13) a Division Bench of the Calcutta 
High Court held that an application 
under O. 21, R. 93, is the only method 
by which an auction-purchaser at a Court 
sale can obtain a refund of tho purchase 
money when the judgment-debtor is 
found to have no saleable interest in the 
property. They however added that in 
a case where property in which the judg¬ 
ment-debtor lias no saleable interest has 
been purchased in execution of a decree 
and the circumstances are such that in 
accordance with the equitable rules ob¬ 
taining in that behalf it would he against 
reason and conscience that tho person to 
whom the purchase price has been paid 
should retain tho purchase money as 
against the auction-purchaser, the auc¬ 
tion-purchaser is entitled to recover such 
money as money had and received to his 
use. And further that where an auction- 
purchaser at a Court sale has suffered loss 
through the fraud of the execution credi¬ 
tor or the breach of any duty which the 
execution creditor owes to the auction- 
purchaser, he is entitled to receive com¬ 
pensation for tho loss which thereby ho 
has sustained. The following observa¬ 
tion of Page, J., with which I respect¬ 
fully agree may be quoted with advantage: 

“ On tho other hand, I am of opinion that 
R. 93 does not, and does not nffoct to, repeal 
any right which prior to tho enactment of tho 
Codo of 1908 a purchaser of property at an 
execution salo may havo possessed under tho 
law apart from the Codo, to recover the pur¬ 
chase price of the proporty which he purported to 
havo bought but in which afterwards it has been 
discovered that tho judgment-debtor had no 
saleablo interest.’ 1 

The learned Judge, after giving some 
instances of the circumstances under 
which a suit for refund would lie, de¬ 
clined to give relief to the plaintiff in 
the case before him "having regard to 
the evidence.” One consideration that 
seems to have influenced him was that 
the return of the purchase mouey by tho 
execution creditor would havo resulted: 

(18) A. I. R. 1920 Oal. 971 = 90 I. C. 04 = 53 
dal. 758. 



406 Lahore Meiiar Chand v. Mil 

" m the less of the fruits of the decree which he 
had obtained, for he could not then execute the 
decree a, the same had heeu fully satisfied.” 

But ordinarily in suoh cases it is the 
auction-purchaser who is entitled to the 
sympathy of tlie Court and not the decree- 
holder, because it is the latter who being 
comparatively in a better position to in¬ 
vestigate the title of the judgment-debtor 
than tlie auction purchaser, has induced 
the Court to sell the property of a third 
person in execution of his decree. 

In Khetro Mohon Datta v. Sheikh 
Diltvar (14). a Division Bench of the 
1 atna High Court held that if au auction- 
purchaser has bought a property, the 
title of which is defective, and if he lias 
been misled on account of any fraud or 
omission on the part of the decree-holder, 
it will be open to him to seek his remedy 
against the decree-holder by a suit for 
such damages as the law allows but that 
the Court shall not set aside the sale 
merely because the auction-purchaser has 
bought a bad title. 

In Dayaldas v. Shankar, A. I. R. 
19dl Nag. 116, the Additional Judicial 
Commissioner hold that whore the doaree- 
holder by gross neglect in his duty as 
decree-holder in describing in his appli¬ 
cation for execution that the whole hold 
belonged to his judgmont-debtor, led the 
auction-purchaser to believe that what 
was sold was the entire field and thus 
induced him to pay the full price for the 
same, the auction.purchaser being sub¬ 
sequently deprived of the possession of 
half of the field which did not belong to 
the judgment-debtor, was entitled to 
claim by means of a suit a refund of half 
the purchase money received by the 
decree-holder. The learned Judge how¬ 
ever held that tlioro was no warranty of 
title either by the decree-holder ortho 
Court in execution sales and tl*at the 
statutory right recognized by O. 21, 

R. 93, is confined to the case where the 
6 ale of the property is set aside. 

The same question was recently con¬ 
sidered by a Full Bench of the Chief 
Court of Oudh in Bahadur Singh v. Ram 
Phal, A. I. 11. 1930 Oudh 148, and the 
majority of the learned Judges, that is, 
Stuart, C. J., and Wazir Hasan, J., were 
of opinion that a suit under the circum¬ 
stances a3 in this case for refund of pur¬ 
chase money was maintainable at the 
instance of the decree-holder. The 
(14) 11918] J Pat. L. J. 510=40 L C. fill. 
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third learned Judge, Srivastava, J., was 
however of the contrary opinion. 

1 -rom what I have stated above it 
would be observed that there is con¬ 
siderable difference of opinion on the 
point involved. It seems that generally 
speaking, the Courts which have held 
against the right of the auction-purchaser 
to institute a suit have based their opi¬ 
nion on two main grounds: first, that 
there is no warranty of the title of the 
judgment-debtor in the property sold 
either by the Court or by the decree- 
holder, and secondly, that the only 
remedy of the auction-purchaser now is 
by applications under 0. 21, Rr. 91 and 
93, and that his right to maintain a suit 
which had been granted to him by S. 310, 
Civil P. C. of 1882, has been taken away 
by the present Code. At the same time 
the majority of those Courts oven have 
recognized that under certain circum¬ 
stances the auction-purchaser is entitled 
to a refund of his money by way of an 
equitable relief by means of a suit fori 
damages or for refund of monoy had and/ 
received, on total failure of considera-j 
tion. In the category of this last des-J 
cription of cases according to thorn would 
presumably be those in which the auc¬ 
tion-purchaser alleges that ho wa3 in- 
duoed to purchase the property by the 
fraud or misrepresentation of the decree- 
holder, or in which it would be against 
reason or conscience to allow the de¬ 
cree-holder to retain the money. The 
Nagpur Court would further includo 
cases where the decree-holder lias been 
guilty of gross negligence in getting pro¬ 
perty sold in which the judgment-debtor 
had no saleable interest. 

Now, S. 310-A of the Code of 1892 is 
the same as O. 21, R. 89, of the present 
Code and S. 311 is analogous to R. 90. 

S. 312, is as follows : 

“If nosuch application as is mentioned in the 
last preceding section bo made, or if such ap¬ 
plication be made and the objection bo disal¬ 
lowed, the Court shall pass an order confirming 
tha sale as regards the parties to the suit and 
tho purchaser. 

If such application be made, and if the objec¬ 
tion be allowed, the Court shall pass an order 
setting aside the sale. 

No suit to set aside, on tho ground of such 
irregularity, an order passed under this section 
shall be brought by tho party against whom 
such order has been made." 

Section 313 is the same as R. 91. 

S. 315 which is tho next to be considered 
reads as follows : 
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“When a sale of immovable property is set 
asido under Ss. 810-A, 812 or S. 813, or when it 
is found that the judgment-debtor had no 
-saleable interest in the property which pur- 
ported to be sold and the purchaser is for 
reason deprived of it, the purchaser shall be 
entitled to receive back his purchase money 
(with or without interest as tho Court may 
•direct) from any person to whom the purchase 
money had been paid. Tho repayment of the 
said purchase money and of the interest (if any) 
allowed by the Court may be enforced against 
•such person under tho rules provided by tbis 
<Jcde for the execution of a decree for money." 

It is therefore clear that tho 
right of the purchaser to receive back 
his money by summary procedure pro¬ 
vided for the execution of a decree for 
money arises inter alia (a) on the sale 
being set aside on an application under 
S. 313 and (b), if itris found that the 
judgment-debtor had no saleable interest 
in the property sold and the purchaser is 
for that reason deprived of it. 

The Code of Civil Procedure is an 
adjective law as opposed to substantive 
law and is not primarily intended to 
create new rights or to take away exist¬ 
ing lights. Its main function is to pro¬ 
vide and regulate the procedure of the 
‘Courts for enforcing the rights of the 
| parties. Therefore in the absence of a 
clear indication to the contrary, it is nob 
permissible to assert that S. 315 created 
a substantive right in favour of the auo- 
tion-purchaser which did not originally 
exist. 

On the other hand it is more in 
accord with the object of the Code to 
hold that the section was intended to 
^provide the auction-purchaser with a 
summary remedy to enforce his right 
,whioh existed prior to its enactment, a 
kind of remedy which, but for tho sec. 
ftion, not available to him. That this 
'is the correct view of the matter is fur- 
thor supported by the fact that the sec¬ 
tion does not profess to bar a civil 
suit for the recovery of the purchase 
price : Munna Singh v. Gajadhar Singh 
(15), and Kishan Lai v. Muhammad 
Safdar (16). If the opposite view that 
S. 315 for the first time created the 
right to recover the purchase price and 
that it did not exist independently of it 
be held to be correct, then logically the 
same consideration should govern suits 
for recovery of money had and received 

(15) [1803] 5 All. 577=(1883) A. W. N. 130. 

(1G) [1831] 13 All. 383—(1891) A. W. N.138. 


when the auction-purchaser has been 
dispossessed of the property by the real 
owner. Under the present Code, It. 92 
(3), provides that: 

"no suit to set aside an order made under this 
rule shall be brought by any person against 
whom such order is made.” 

Now, the only orders that can be made 
under the rule are to disallow ap¬ 
plications under Rr. 89, 90 and 91 and to 
confirm the sale where no such applica¬ 
tions have been made or those made have 
been disallowed and also to allow such 
applications and to set aside the sale. 
The prohibition therefore is only against 
a suit to set aside the orders of the above 
description and not against a suit for re¬ 
fund of the purchase money. Tho provision 
as to the return of the purchase monoy* 
to the auction-purchaser is contained in 
R. 93 which is: 

"Where a salo of immovable property is set 
aside under R. 02, tho purchaser shall bo entitled 
to an order for ropaymont of this purchase 
money, with or without interest as the Court 
may direct, against any person to whom it has 
been paid." 

The absence of an express prohibition 
and the use of the expression “shall be 
entitled," it may well be argued, signify 
that even where the sale has been set 
aside under R. 92, there is no implied 
prohibition to the institution of a suit for 
refund. This question however does not 
arise in this case, but it is clear that the 
operation of R. 93 is limited to cases 
where the sale has been set aside under 
R. 92, and extends to no others. .Further 
the rule does not expressly provide nor 
by necessary implication, that no pro¬ 
ceedings for the reoovery of the purchase 
money can be taken unless the sale has 
first been formally set aside. It doe3 nob 
profess to impose a disability but merely 
provides what order the Court should 
pass on the happening of a certain con¬ 
tingency. 

It is conceded that a suit for refund 
lies when the purchaser has been led to 
purohase the property owing to the fraud 
or misrepresentation by the decree-holder 
if in such a case the real owner of the 
property dispossesses the purohaser either 
by suit or otherwise, is it necessary 
for the purohaser to have the sale set 
aside before suing for refund of the' 
money ? I think not. There is there- 
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fore no legal sanction for the proposition 
that a suit for recovery of purchase 
money in no case lies at the instance of 
the purchaser iffiless the sale has first 
been set aside in proceedings taken for 
the purpose. The causeof action in such 
a suit is the dispossession of the auction- 
purchaser by the rightful Towner, and it 
is immaterial whether this took place as 
a result of a suit or otherwise. In the 
former case the form of the suit is also 
immaterial as it is its result, i. e. t dis¬ 
possession of the auction-purchaser that 
really matters and affords to the pur¬ 
chaser the right to sue for refund. 

Reference must now he made to two 
judgments of the Judicial Committee of 
the Privy Council In Dorab Ally Khan 
v. Abdool Azeez (6), the Sheriff on a writ 
of fieri facias issued to him authorizing 
him to seize the property of the judgment- 
debtor within his territorial jurisdic¬ 
tion seized property which waj beyond 
his jurisdiction and sold it to the plain¬ 
tiff. 

The sale was confirmed and the 
usual certificate was granted to the pur¬ 
chaser and possession of the property 
sold given to him. Subsequently, the 
judgment-debtor took proceedings in the 
Court having territorial jurisdiction over 
the property and dispossessed the purcha¬ 
ser who thereupon instituted a suit 
against the decree-holder for the return 
of the purchase price. The suit was dis¬ 
missed by the Courts in India on the 
ground that no cause of action had be9n 
disclosed in the plaint. On appeal to the 
Judicial .Committee the decision of the 
lower Courts was set aside and the case 
was remanded for investigation into facts, 
us their Lordships were unable to agree 
that the plaint and other documents on 
the record did not disclose a prima facie 
case for some relief against the defendant, 
the defendant being the decree-holder to 
whom the purchase price had been paid 
over by the sheriff. In the course of their 
judgment their Lordships did observe 
that when sheriff had jurisdiction to sell 
the property he did not in any way war¬ 
rant that the judgment-debtor had a good 
title to (he property sold or guarantee 
that the purchaser shall not be turned 
out of possession by some persons other 
than the judgment-debtor. Reliance in 
most of the cases has been placed on the 
following remark made by their Lord- 
ships in their judgment: 
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** is . o{ c ° urso perfectly clear that when- 
the property has been sold under a regular exo- 
cution, and the purchaser is afterwards evicted 
under a title paramount to that of the judgment- 

iff' ?° remed >' ^‘“st either the- 

sheriff or the judgment-creditor. This however 
is because the sheriff is authorized by the writ 
to seize the property of the-execution debtor 
which lies within his territorial jurisdiction and 
to pass the debtor’s title to it without warranting, 
that title to be good.’ 1 

The case was remanded by their Lord¬ 
ships with the following observation: 

1 here is, no doubt, a further question whe¬ 
ther the plaintiff has shown a case which, if 
proved, would entitle him to recover back tho 
purchase money as money had and received to 
his use as upon a total failure of consideration. 
To that their Lordships think the admitted fact 
of tho possession by his testator for nearly two- 
years of the property in question, and his recep¬ 
tion, partial at loast, of the rents and profits, 
might be a fatal objection, It could not, in such 
case, be said that the consideration wholly fail¬ 
ed. But it is not quite clear on the record that 
this objection arises, since if tho sale has been 
treated as a nullity, the purchaser has been ac¬ 
countable, and may have accounted for what ho 
received; and in any case the Court in India 
will be competent to mould the relief'according, 
to the facts finally established at tho hearing. 
Their Lordships, of course, offer no opinion 
whether the plaintiff will ultimately succeed in 
establishing bis right to any relief. It may turn 
out that his testator, who never made any claim, 
for a return of the purchase money in his life¬ 
time, bought with knowledge of the dofect in. 
the sheriff’s jurisdiction, or has, by acquiescence 
or in some other way, forfeited any right which 
he might otherwise have had to relief.” 

This case must be read in conjunction 
with Kissorimohun Roy v. Harsukh Das 
(17); the relevant, portion of the head- 
note is as follows: 

” Orders for attachment in security under 
S. 483, Civil P. C., being issued on the ex parte 
application of tho creditor, who is bound to 
specify the property which he desires to have 
attached and its estimated value, it follows that 
tho attachment is the direct act of tho creditor 
for which he is immediately responsible. Should 
the goods be proved not to belong to the dobtor, 
the litigation and delay, and also auy deprecia¬ 
tion of the goods by an intermediate fall in the 
market, between attachment and 6ale, are the 
natural and necessary consequences of tho cre¬ 
ditor’s unlawful act.” 

In the course of their judgment their 
Lordships made tho following observa¬ 
tions: 

“ Tho appellants mainly relied upon the Eng¬ 
lish case of Walker v. Qlding (18) which was^ 
cited as an authority for the proposition that a 
judgment-creditor is not responsible for the con¬ 
sequences of a sale, under a judicial order, of 
goods illegally taken in execution in satisfaction 


(17) [18901 17 Cal. 
472 (P. C.). 

(18) 1 H. C. G21. 
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of his debt. Walker Olding (18) would have 
teen an authority of importance had the law 
of execution been the same in India as in Eng¬ 
land but there is in that respect no analogy 
between the two systems. In England the exe¬ 
cution of a decree for money is entrusted to the 
sheriff, an officer, who is bound to use his own 
discretion, and is directly responsible to those 
interested for the illegal seizure of goods which 
do not belong to the judgment-debtor. In India 
. warrants for attachment in security are based 
on the ex parte application of the creditor, who 
is bound to specify the property which ho de¬ 
sires to attach, and its estimated value. In the 
present case, by the terms of the parwana, no 
discretion was allowed to tho officer of Court in 
regard to the selection of the goods which ho 
attached; his only function was to secure under 
legal fence all bales of jute in the respondent’s 
premises which were pointed out by the appel¬ 
lants.” 

The illegal attachment therefore wa9 
held to be the direct act of the decree- 
holders for which they were held to bo 
responsible in law and the suit was 
decreed. 

That in this country the decree.holder 
! does represent to the Court that the pro- 
p perty which ho asks the Court to attach 
' and to sell belongs to the judgment-deb¬ 
tor that, at least, he has some saleable 
interest in it, is beyond doubt. This is 
apparent from the provisions of 0. 21, 
Civil P. C. R. 13 provides that where 
an application is made for the attach¬ 
ment of any immovable property be¬ 
longing to a judgment.debtor it shall con¬ 
tain at the foot a description of suoh 
property sufficient to identify the same, 
and a specification of the judgment-deb¬ 
tor s share or interest in such property 
to tho best of tho belief of the applicant 
or so far as he is able to ascertain the 
same. R. 14 enables the Court to re¬ 
quire a certified extraot from the Col¬ 
lector s register in the case of land which 
is registered in the office of tho Collector, 
specifying the persons registered as pro¬ 
prietors of or as possessing any transfer¬ 
able intorest in the land or its revenue 
etc., R. 61 provides that when on an 
investigation of claim and objections to 
the attachment of the attaohed property 
the Court is satisfied that the property 
was, at the time it was attached, in the 
possession of the judgment-debtor os his 
own property and not on account of any 
other persons, or wa9 in possession of 
some other person in trust for him, or in 
the occupany of a tenant or other person, 
the Court shall disallow theolaim. R. 64 
provides that any Court executing a de¬ 
cree may order that any property at- 
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tached by it and liable to sale, or 3uch 
portion thereof as may seem necessary to 
satisfy the decree, shall be sold and that 
the proceeds of such sale or a sufficient 
portion thereof shall be paid to the party 
entitled under the decree to receive the 
same. 

These rules, read with the pronounce¬ 
ments of the Judicial Committee, in my 
opinion leave no doubt that there is al¬ 
ways a representation by the decree- 
holder that the property sought to he 
attached and sold belongs to the judgment- 
debtor, or in any case that he has some 
saleable interest therein. This view is 
further strengthened from a perusal of 
the form of the application for execution 
and of the warrant of attachment pres¬ 
cribed in Appendix E, Sch. 1, Civil P. C. 

It seems therefore that while it is true 
that when selling the property of tho 
judgment-debtor the Court does nob 
guarantee any title, it does proclaim and 
communicate to the intending purchasers 
that according to the representation of 
the decree-holder the judgment-debtor 
has some interest in the property to be 
sold ; the extent of that interest is nob 
investigated nor is it guaranteed by tho 
Court but the existence of some interest 
is affirmed by the decree holder. It is in¬ 
conceivable that the Court would proceed 
to sell the property in respect of which 
the decree-holder has not made a repre¬ 
sentation express or implied that tho 
judgment-debtor has a saleable interest 
in it. In my opinion therefore there is 
an implied warranty of some title by the 
decree-holder the existence and extent of 
which however has nob been determined 
or guaranteed by the Court. The Court 
in such cases merely aots on the respon¬ 
sibility of the decree-holder on the as¬ 
sumption that his allegations are true. 
It merely acts as tho medium of pro¬ 
claiming what the decree-holder repre¬ 
sents, and in selling the property assumes 
the role of a sort of an agent for the de¬ 
cree-holder. On suoh a representation 
of the decree-holder being found to be 
untrue and consequently the auotion-pur- 
ohaser being deprived of the property 
purohased by him, the latter would, in 
my opinion, have a perfeotly good cause 
of action for money had and received on 
a total failure of consideration. 

Now what are the implications of a 
olaim for money had and reoeived. An 
indication of this is to be found in tho 
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observations of Pago, J., already cited ; 
but useful guidance can be had from the 
judgment of the House of Lords in Sin- 
clair v. Brougham (19). On p. 415 Vis¬ 
count Haldane, L. C., when investigating 
tho foundation of the action for money 
had and received made the following ob¬ 
servations : 

“ Consideration of the authorities has led me 
to the conclusion that the action was in princi¬ 
ple one which rested on a promise to pay, either 
actual or imputed by law. Moses v. Macferlan 
(20) is the leading case on this point. It was au ac¬ 
tion on the case for money had and received under 
circumstances where any notion of an actual con¬ 
tract was excluded. But Lord Mansfield explain¬ 
ed how in such circumstances tho law treated 
the defendant as being in the same position as if 
lie had incurred a debt: If tho defendant be 
under an obligation, from the tics of natural 
justice, to refund, tho law implies a debt, and 
gives this action, founded on tho equity of the 
plaintiff’s case, as it were upon a contract. M 

In the opinion of the noblo Lord there¬ 
fore the action for money had and recei¬ 
ved is based upon a metaphysical notion 
of a fictitious promise to pay and the 
right to such action must he taken to 
have boon given where tho law could 
consistently impute to the defendant at 
least tho fiction of promise.Lord Dunedin 
ut p. 131 gave instances of cases in which 
an action for money had and received 
would lio and one of tho instance given 


is: 

“the familiar case of paying off money hy A to 
/> under the mistaken impre^ion in fact that a 
debt was duo when in truth there was no debt 
due,'* 

and proceeded to remark: 

“It is, I think, obvious that the distinction 
between the fiction of a real contract, on the one 
hand, and the existence of a quasi contract on 
the other, is a distinction of a most metaphysical 
description. Both systems at any rate, in tho 
case of money paid under a mistake in fact, re¬ 
cognized the obligation to repay where there is no 
jus in re. Both systems, I think, recognize 
the equitable rule, and proceed to carry it out 
according to the forms of tlieir own development: 
(tho systems referred to by tho noble Lo-d are 
tho Roman law and tho English Common Law.) 

“Now, that there is au obligation to restore, 
binding the defendant to pay in an action for 
money had and received, does not, I think, admit 
of dutibt. The result is that it is a real debt 
and as such entitled to take its place along with 
the debts of all proper creditors. To put an ex¬ 
ample. Suppose a sum of money was pant by A 
to the credit of IJ at his bankers under the mis¬ 
taken idea that a debt was due. Suppose that 
tho next day, before .1 had discovered the mistake 
/; drew out the whole balance at his credit and 
spent the cash, and went bankrupt the same day, 
can it be doubted that A would ha ve a claim m 

(19) 11914] A. C. S9b=83 L. J. Ch. 405=111 
L. T. 1=30 T. L. R. 315=53 S. J. ^0.. 

(20) 2 Burr. 1005=1 W. Bl. 219. 


bankruptcy which would rank equally with 
all /> s ordinary creditors?" 

It is in view of these implications of 
an action to recover money had and re¬ 
ceived that their Lordships of tho Privy 
Council in Dorab Ally Khans case (G) 
held that in tho case before them the 
auction-purchaser could institute a suit 
to recover the purchase price on being 
deprived of thp property purchased by 
him as money had and received on a 
total failure of consideration. That case 
related to a sale which was without 
jurisdiction hut, as remarked by Page, J. 
in Iiishi Kesh Laha v. Manik Moll a (13) 
under certain circumstances such an ac¬ 
tion may also lio where tho auction-pur¬ 
chaser is deprived of tho property owing 
to the absence of tho judgmont-debtor’s 
title therein. From what has been 
stated above it is to bo observed that in 
a suit for money had and received a fic¬ 
tion of breach of contract U implied. It 
is therefore permissible for the sake of 
analogy to refer to tho provisions of the 
Contract Act. S. 19 provides: 

"When consent to an agreement is cause! by 
coercion, fraud or misrepresentation, the agree¬ 
ment is a contract voidable at the option of the 
party whose consent was so causod.” 


Section 20 lays down that: 

“Where both the parties to an agreement are 
under a mistake as to a matter of fact essential 
:o the agreement tho agreement is void and lllits- 
ration (c) imder that section is instructive, and 
s as follows: . 

A being entitled to au estate for the life of D 
inrecs to soil it to C. B was dead at the time of tho 
icrccment but both the parties were ignorant of 
he fact. Tho agreement is void. 


•hen S. 65 says : t 

When an agreement is discovered to be void, 
hen a contract becomes void, any person 
has received any advantage under such 
ementor contract, is bound to restore it or 
ia ke compensation for it to the person from 
m he received it.” 

t has been held in Satgur Prasad v. 
r Narain Das .4. I. B. 1932 P. C. 89 
t a voidable contract when avoided 
103 within the purview of S. 65. 

; 0 w I have already observed that a 
ree-holder docs represent when ap- 
in- for the attachment and sale of 
per tv that -the judgment-debtor has 
m saleable interest therein. If after- 
rds it turns out that the judgment- 
itor has no such interest, then it is 
v ri°ht to assume that the decree- 
dor was guilty of misrepresentation, 
srepresentation is defined in b. IS, 
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Contract Act, to mean and include inter 
alia : 

“ causing howevor innocently, a party to an 
agreement to make a mistake as to the substaneo 
of the thing which is tho subject of the agree¬ 
ment.” 

In any case there can be no doubt that, 
putting the most favourable construction 
on the conduct of the decree-holder, both 
he and the auction-purchaser must be 
deemed to have been influenced in getting 
the property sold and in purchasing it 
respectively under a mistake as to a 
matter of fact which was essential to the 
transaction of sale. It is obvious that, 
if the decree-holder knew that the judg¬ 
ment-debtor had no saleable interest iu 
the property or at least that he did not 
believe in its existence, he would not 
ordinarily have got it sold and the auc¬ 
tion -purchaser would not have hid for it 
except under such belief. If on the other 
hand, the decree-holder knew or had 
reason to believe that the judgment-deb¬ 
tor had no saleable interest in the pro¬ 
perty and still proceeded with its sale, 
then he would be guilty of fraud or at 
feast of misrepresentation. 

Therefore in every case whore the pro¬ 
perty of a third person, in which the 
Ijudgment-debtor had no saleable interest, 
has beon sold at the instance of the 
decree-holder both tho parties, i. e., the 
auction-purchaser and the decree-holder 
must at least 1)6 deemed to be labouring 
under a mistake on an essential fact and 
therefore the suit would lie to recover 
tho purchase price on the auction-pur¬ 
chaser boiug deprived of the property by 
the rightful owner as for recovery of 
money had and received on total failure 
of consideration. Tho right to maintain 
such action has beon given to the pur¬ 
chaser on equitablo grounds ; he must 
therefore bring his case within the rules 
jof equity and his right to recover would 
be subject-to any equitablo defence that 
the decree-holder might be able to ad- 
Jvauce on the ground of laches, knowledge 
jof true state of affairs, fraud, cto., on the 
part of the purchaser. 

From the foregoing it would appear 
that the object of the legislature in en¬ 
acting R. 93, 0. 21, Civil P. C., was not 
to doprive the auction-purchaser of any 
rights that he otherwise had but was 
merely to provide him with an uncondi¬ 
tional right, which could be enforced 
summarily, of getting back the purchase 


money, if the sale is set aside under; 

R. 92; in other cases, his right to have 
recourse to the ordinary remedy of insti-' 
tuting a suit for refund and to bring his 
case within the ambit of the rules of 
equity was not intended to be affected. 

Subject to any legislative provisions 
the Courts in this country are enjoined 
to decide cases in accordance with equity, 
justice, and good conscience. There are 
no separate Courts of equity and of law 
and the strict rules of pleadings and the 
methods of invoking the aid of the Court 
which prevail in England are not fol¬ 
lowed here. It has more then once been 
laid down by the highest judicial autho- 1 
rifcy that the pleadings of the parties! 
should not be too strictly construed at! 
any rate this is the view taken in this 
province. It is therefore the duty of the : 
Courts to mould the relief to be grauted 
to the plaintiff according to the facts! 
proved which however should not be in-l 
consistent with bis pleadings. 

In the present case though it is not 
expressly alleged in the plaint that both 
the decree-holder and the auction pur¬ 
chaser were labouring at least under the 
mistake that the property sold belonged 
to the judgment-debtor, such an assertion 
must be implied on the facts alleged and 
proved. Even in Habibuddin v. Halim 
Mirza (2) the learned Judges romarked 
that in such cases the auotion-purohaser 
is in equity entitled to olaim a refund of 
the price paid by him. It has not been 
shown in my opinion that the oognizance 
of a suit for refund is expressly or im¬ 
pliedly barred. It is therefore obvious 
that the remedy of the auction-purchaser 
is to institute a suit as in this case and 
the Courts have jurisdiction to try it. 

To sum up: My view is that the right 
of the auction-purohaser to recover the 
purohaso price under the oircurastances 
which have arisen in this case is inherent 
and vests in him by the very nature of 
things and is not a creature of legislation 
and consequently cannot bo deemed to 
have been conferred for the first time by 

S. 315, Civil P. C., of 1882. That sec¬ 
tion therefore merely provided a summary 
remedy for the recovery of the monoy, 
whereas in its absence it would have 
been necessary for the auotion-purohaser 
to insitute a suit in every oaso. From 

the phraseology of that seotion it is not 

possible to hold that a suit for the reco¬ 
very of the purchase money would nob 
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lie as an alternative remedy to an appli¬ 
cation to recover it in the manner pro¬ 
vided for tho execution of decree. I fur¬ 
ther am inclined to think that the pre¬ 
sent Code of Civil Procedure merely pro¬ 
hibits a suit to set aside an order passed 
under E. 92, 0. 21 and that it doe3 not 
expressly or even by implication prohibit 
a suit for tho recovery of tho purchase 
price, but am certain that E. 93 comes 
into operation only if an order setting 
aside tho sale has been passed under 
R. 92 and that it does not provide the 
exclusive remedy of the auction-pur- 
chaser. Tho consequence is that both 
these rules, i.c., Rr. 92 and 93 have no ap¬ 
plication to a case where the auction-pur¬ 
chaser has been deprived of the property 
purchased by him after the continuation 
of the sale owing to the action of a per¬ 
son having paramount title to it and on 
!the ground that the judgment-debtor had 
no saleable interest in it. Such cases, in 
my opinion, are governed by the ordinary 
substantive law of this country which 
has not been abrogated by the Code of 
Civil Procedure. The present suit is 
essentially a suit for recovery of money 
had and received on a total failure of 
consideration and no grounds have been 
established which would, in equity or in 
law, disentitle the plaintiff to the relief 
claimed by him. 

I would therefore accept this appeal, 
and setting aside the decrees of the Courts 
below decree tho plaintiff’s suit with costs 
throughout. 

Broadway, J. — I concur. 

Harrison, J. — I concur. 

M.n./r.K, Appeal allowed. 
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Harrison and Addison, JJ. 

Dewa Singh and another Defendants 
—Appellants. 

v. 

Gian Singh and another —Plaintiffs— 
—Respondents. 

Second Appeal No. 1763 of 1928, Deci¬ 
ded on 30th March 1932, from decree ef 
Addl. Dist. Judge, Lyallpur, D/- 21st 
April 1928. 

Punjab Colonization of Government Act 
(5 of 1912), S. 21 (a) and (b)—S. 21 (a) ap¬ 
plies where original grantee is woman while 
S. 21 (b) governs succession where widow 
succeeds original tenant. 

Section 21 governs the succession to the ten¬ 
ancy of both tcnants-at-will and occupancy ten¬ 
ants. The words “first allotted’’ describe its 
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creation and S. 21 (b) governs the succession 
where the widow has succeeded the original 
tenant and grantee. The succession in such 
case goes to the person or persons who succeed 
if the tenancy were agricultural land acquired 
by the original tenant, the definition of such 
original tenant being in S. 3 of tbe Act and 
being confined strictly to male grantees. In con¬ 
tradistinction to this, S. 21 (a) -only applies 
where the first tenant of the land, that is to 
say, the grantee, was a woman, to whem the 
grant was made on account of her husband's 
father, son or brother’s services, he having pre¬ 
sumably died in the performance of his dutv; 
A. I. P.. 1930 Lah. 474, Pci on.; A. I. R. 1931 
Laii. 271, Diss. from; Cases referred. (P 414 C 2] 

Ram Chand Alanchanda and Chandra 
Bhan —for Appellants. 

Naival Kishore —for Respondents. 

Harrison, J. —This appeal has been 
referred to a Division Bench as the Judge, 
before whom it first came in Chambers, 
was of opinion that the matter was nob 
free from difficulty and that one of the 
alternatives apparently conflicted with 
the decision in Narain Singh v. Alt. 
Sadakaur (l). The facts aro as follows: 

A grant of abadkar rights in the lower 
Chenab Colony was made in favour of 
one Charnel Singh in 1899. Two years 
later, before the cccupancy rights bad 
been acquired, he died and was succeeded 
by his widow Mt. Gurdevi on the 3rd 
May 1907. Occupancy rights were gran¬ 
ted to her in accordance with the rules 
governing this particular colony. In 
the year 1908 an illegitimate daughter 
was born to Mt. Gurdevi and an equally 
illegitimate son in 1918. She died in 
1926, and mutation was effected by the 
revenue authorities in favour of Charnel 
Singh’s nephews (brother’s sons), Dewa. 
Singh and Mohindar Singh. Tbe two 
illegitimate children appealed to the 
Collector. The appeal was rejected and. 
further rejected by the Commissioner. 
They thereupon brought the present suit 
for a declaration that they were entitled 
to succeed to tho occupancy tenancy, 
which had been held by their mother. 

The trial Court dismissed the suit. 
On appeal the District Judge accepted 
the appeal in so far as to give the son 
a decree for a declaration that he was 
entitled to succeed his mother. This 
second appeal was presented by the 
nephews of Charnel Singh. 

As stated by Dalip Singh, J., in his- 
order of reference the question is, whe- 

(lj A. I. R. 1925 Lah. 305=68 I. C. C4=6 
Lah. 134. 
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tber S. 21 (b) applies. He was apparently 
in favour of applying S. 21l(a), but pointed 
out the difficulty arising from the fact that 
the Collector had taken no action under 
that subsection. Since 1929, when 
this order was written, there have been 
two decisions, A. I. R. 1930 Lah. 474 
and Jowali v. Mangal Singh (2). In 
the first the referring Judge wrote the 
order, and this was followed by another 
Bench in the later case, Jowali v. Mangal 
Singh (2). On two grounds lie was of 
opinion that S. 21 (a) governed that case. 

The first was that the words used in 
S. 21 (a) are “tenancy first allotted” 
and not “ land first allotted.” The ori¬ 
ginal grantee therefore, he hold, was not 
the first tenant though the land was 
allotted to him. The second ground, and 
this, more especially, was followed by 
the 'second Division Bench, was that 
S. 21 (a) which lays down the law regar¬ 
ding the succession to tenancies held by 
certain persons must be read as laying 
down the law only in regard to the type 
of tenancy ‘ to which the dispute re¬ 
lates ” and as in that case, Mt. Jowali 
v. Mangal Singh (2), the tenancy was an 
occupancy tenancy, the subsection can¬ 
not apply to another form or any less 
developed form of tenancy. With all 
respect te the learned Judges who have 
held this view, I cannot follow the rea¬ 
soning. The section says “ tenancy ” 
without qualification. The first case 
which comes up for decision is that of 
the succession to an occupanoy tenanoy. 
Tenancy is therefore read as meaning 
occupancy. If in the next case the suc¬ 
cession to a tenancy-at-will is disputed 
do the law and the interpretation and 
meaning of the word “ tenancy ” change 
to suit these faots and are we to add the 
words *' in dispute ” after tenancy in 
S. 21 (a)? If we do so what are we to 
add to S. 21 (b)? I quite understand 
that if the Act contemplates ocoupanoy 
tenancies only, and is so defective that 
it makes no provision for succession to 
any other form of tenancy, S. 21 (a) and 
S. 21 (b) must refer to oocupancy ten- 
ancies alone, but the conclusion that the' 
faot that the woman, whose death gave 
rise to Hira v. Mt. Jai Kaur (3), was an 

(2) A. I. R. 1931 Lah. 271=134 I. 0. 126=12 
Lah. 529. 

(8) A. I. R. 1930 Lah. 474=122 I. 0, 566=11 
Lah. 282. 


occupancy tenant, determines and limits 
” ex necessitate ” the meaning of the 
word “ tenancy ” in S. 21 for all time is 
tantamount in my opinion to holding 
that the case governs the law instead of 
the law governing the case. The ques¬ 
tion remains whether the Act regu¬ 
lates the succession to occupancy tenan¬ 
cies alone. Counsel for the respondent 
urges that there is difference between a 
tenant and “ an allottee for purposes of 
cultivation.” The original ahadkar gran¬ 
tee Charnel Singh was, he said, such an 
allottee and not a tenant at all. He 
further tried to draw a distinction bet¬ 
ween a lessee and a tenant, but when 
confronted with the statemeut of condi¬ 
tions published in the Punjab Colony 
Manual be abandoned it and finally was 
constrained to admit that a grantee of 
land is a tenant-at-will from the very 
first and subsequently becomes an occu¬ 
pancy tenant after a lapse of time and 
after certain conditions have been fulfil¬ 
led. It is true that in the conditions 
laid down for the Sidhnai colonist the 
word used to describe the original gran¬ 
tee is "lessee” and not “tenant," but 
in other colonies, and more especially in 
the Lower Cbenab Colony, where the 
land in dispute is situated the word used 
is "tenant.” 

In the register in which the facts are 
duly entered in the Collector’s office, from 
which the extract Ex. P. A. has been 
put in, the word is “mnzaria abadkar.” 
This is how the original grantee began 
life in the colony. Now, "muzaria” means 
tenant” and the word "abadkar” isusedin 
contradistinction of "capitalist” and "yeo¬ 
man grantee.” They are all tenants. Tim 
register shows that a history or record 
is kept of the tenancy. The individuals 
holding that tenanoy may .change and 
the first grantee be succeeded by his son, 
widow and so on, but the tenancy is one 
and its continuous history is recorded. 
At a certain stage, if certain conditions 
have been observed, it ripens into an 
occupancy tenancy and is finally extin¬ 
guished when and if the tenant for the 
time being acquires proprietary rights 
after a further lapse of time. The Aot 
speaks throughout of a tenanoy and a 
tenant. It nowhere draws a distinction 
between a tenant-at-wilf and an oocu¬ 
pancy tenant, or any other form of ten¬ 
ant. It is therefore necessary, if we are 
to aooept the view taken in these two 
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|i'ulings, tp import the word occupancy” 
into S. 21. This section describes what 
ihappens in the event of a tenant dying 
who is not an original tenant. The suc¬ 
cession to original tenants is governed 
by S. 20. All other tenants are governed 
by S. 21 and are divided into (l) females, 
to whom the tenanoy has been first 
(allotted, and (2) all others. In describing 
ithe succession to such female tenants 
the words used are : “The successor 
shall be nominated by the Collector” 
from certain classes, being relations of 
the persons on aceount of whose services 
the tenancy was allotted to her.” Now, 
can it be said in a case.such as this that a 
widow, who succeeds her husband two 
years after the original grant and remains 
in occupation for sis years before the 
occupancy rights are acquired, has only 
been allotted her tenancy if and when 
she so acquires the. occupancy rights ? 
The whole scheme of the Act and the 
whole of the conditions published in the 
Colony Manual treat the tenancy as one 
from start to finish. The'occupany rights 
are not granted to the widow on account 
of the services of the original grantee, 
but as a consequence of her having suc¬ 
ceeded her husband and held the land 
and observed the conditions for the re¬ 
maining portion of the specified period. 


1932 


acquisition of occupancy rights and until 
the tenancy merges into full proprietor 
ship. 

I would therefore hold that S. 21 
governs the succession to the tenancy of 
both tenants-at-will and occupancy ten¬ 
ants: that the words “first allotted” 
describe its creation and that S. 21 (b) 
governs the succession in a case of this 
sort where the widow has succeeded the 
original tenant and grantee. The suc¬ 
cession therefore goes to the person or 
persons who would succeed if the tenancy 
were agricultural land acquired by the 
original tenant, the definition of such 
original tenant being in S. 3 of the Act 
and being confined strictly to male gran¬ 
tees. In contradistinction to this, S. 21 
(a) only applies where the first tenant of 
the land, that is to say, the grantee was 
a woman, to whom the grant was made 
on account of her husband, father, son 
or brother’s services, he having presum¬ 
ably died in the performance of his duty. 

I would therefore accept the appeal 
and dismiss the plaintiffs’ suit. The 
appellants’ costs will be paid by the 
respondents in this Court, and in the 
lower Courts parties will bear their own 
costs. 

Addison, J. —I agree. 

k.n./r.k. Appeal allowed. 


The woman whose death is contemplated 
in S. 21 (a) is the female relation of a 
man who died before the grant earned 
by his services could bo conferred. To 
her the tenancy is first allotted, but she 
is .not an original tenant because the 
meaning of those words has been deli¬ 
berately and artificially limited by the 
definition in S. 3. 

Further in S. 21 (b), where the rule 
which governs the vast majority of cases 
is laid down, the persons entitled to 
succeed are the persons who would suc¬ 
ceed if the tenancy were agricultural land 
acquired by the original tenant The 
tenancy here cannot mean one thing in 
the event of the holder dying before 
occupancy rights have matured and an¬ 
other if he dies later. I would repeat 
therefore that, as far as I can understand 
the conditions and the Act, one tenancy 
and one only is contemplated. This is 
allotted in the first instance to the 
original grantee who is a tenant, what¬ 
ever the nature and conditions of his 
grant may be, and he or his successor 
continues to be a tenant even after the 
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Jai Lal, J. 

IIata — Defendant—Appellant. 

v. 

Smail and others —Plaintiff and Defen¬ 
dants—Respondents. , 

Misc. Second Appeal No. 1343 of 1931, 
Decided on 14th March 1932, against 

arder of Senior Sub-Judge, Gujrat. 

Oatbi Act (1873), S. 9-Offer to be bound 
by oatb of tbe party need not be necessarily 
made by party personally—It c «" . b . e 
>y hit duly authorized agent— Civil r. v*., 

3. 3, R. 2. 

Any act required or authorized to be dono bv 
i party to a suit can be done by his recognized 
igent provided the act falls generally within 
:hc scope of the latter’s authority. It cannot 
t )0 held that an offer to be bound by the oath of 
the other party must bo made by the party per¬ 
sonally and not by his duly authorized agent.^ 

Where the plaintiff appoints his son to be a 
mukhtar and the mukhtarnama gives full powers 
to the son including the power to compromise 
the case and it further states that everything 
lone by the mukhtar shall be binding on and 
accepted by the plaintiff the mukhtarnama is 
wide enough to entitle the mukhtar to tender 
an oath to the opposite party and to abandon 
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tbe claim on such oath being taken: 72 I'. It. 
1874; 3S All. 131 and A. I. 71. 1931 Oudh 350, 
llel. on- 75 1\ II. 1900 and 11 Horn. 455, E.cpl. 

[P 415 C 1] 

Tufail M. Malik —for Appellant. 

L. C. Mehra for Jalal-ud-Din and 
N. C. Mehra—lor Respondents. 

Judgment. —In a suit for possession 
of land filed by Samail against Hata and 
15 others, Salihon, son of Samail, was 
appointed his mukhtar by his father 
and he conducted the case on behalf of 
the : plaintiff. On 20th January 1931 
Salihon made a statement before the 
trial Judge that: 

"if Hata defendant swears by tbe holy Quran 
nnd says that tbe land 'does not belong to 
Samail plaintiff the suit may be dismissed." 

Hata agreed to take the oath and did 
so. Thereupon Salihon made a state¬ 
ment: "Hata had rightly taken the oath” 
and the suit was dismissed. Samail then 
presented an appeal to the Senior Sub¬ 
ordinate Judge against the decreo dis¬ 
missing bis suit on the ground that his 
son Salihon had no authority to adminis¬ 
ter the oath to Hata so as to bind him, 
the plaintiff under S. 9, Oaths Act. The 
Senior Subordinate Judge has accepted 
this contention and lias remanded the 
case for trial on the merits. The defen¬ 
dant has appealed to this Court. 

The appeal in my opinion must succeed. 
An examination of the mukhtarnama 
given by Samail to his son shows that 
full powers were given to him including 
the power to compromise the case and 
in the end it is expressly stated that 
everything done by the mukhtar shill 
be binding on and accepted by the 
plaintiff. Having regard to the relation¬ 
ship between the parties, the personal 
interest of Salihon and the terms of the 
mukhtarnama in my opinion it must bo 
held that Salihon had the power to bind 
his principal by the oath of the defen¬ 
dant Hata under S. 9, Oaths Act. I 
would have come to the same conclusion 
in this case apart from the relationship 
of the parties and the personal interest 
of the agent. 

The learned Senior Judge has relied 
in support of his conclusion on Mt. 
Parag-Dcvi v. Ramchand (l) and Sada 
shiv Raya}i v. Maruti Vithal (2). Both 
those cases however do not go to the ex¬ 
tent of holding that in no case can amukh- 
tar bind his p rincipal by the oath of an- 

(1) [1900] 75 T. R. 1900. 

(2) L1S90] 14 Dora. 455. 


other person under S. 9, Oaths Act. Both 
the cases cited by the Senior Subordinate 
Judge relate to pleaders and, though in 
in one place the learned Judges of the 
Bombay High Court have remarked that 
S. 9 is so worded that it is capable of 
being interpreted that only a party per¬ 
sonally can offer to be bound by the oath 
of another person, in the latter part of 
the judgment they say that if the pleader 
in the case before them had been expressly 
authorized to make an offer on behalf 
of his client to be bound by the oath of 
the other party his action would have 
been binding on his client. The pleader 
in -that case had been authorized in 
writing only to do a few specified acts 
mentioned in his power-of-attorney and 
his powers were consequently very 
limited. The same remarks apply to 
Mt. Parag Deri v. Ramchand (l). It is 
to be noted that in a previous case Mt. 
Gharib v. Karim Ba'chsh (3) the Chief 
Court of the Punjab has held that a 
mukhtar who is also related to the 
principal aud has been given wide powers 
by the mukhtarnama is entitle! to offer 
oath on behalf of his principal to the 
other party even if his mukhtarnama 
does not expressly authorize him to 
tender such an oath. In the later case 
of the Chief Court of the Punjab already 
cited the learned Judgos remarked about 
the previous caso as follows: 

"The case of Mt. Oharib v. Karim Dakhsh (3> 
deals with tho case of a special agent, tho hus¬ 
band of one of the parties, and docs’not touch 
the point (now in issue ns it was found in that 
case that tho power-of-attornev gave tho neces¬ 
sary power to consont to settlement by oath.” 

It appears that express power to settle 
by oath had not been given in that case. 
Similarly in Wasi-uz-Zaman Khan v. 
Faiza Bibi (4) tho husband of a party, 
who was authorized to conduot the case 
on bohalf of his wife by moans of a 
mukhtarnama, which conferred upon him 
extensive powers but made no express 
mention of the powor to tender oath or 
to be hound by the oath of tho other 
party was hold to have such a power 
and Sadashtv Rayaji y. Maruti Vithal 

oivT not followe(i - A -1. R. 1931 Oudh 
o50 also supports the same view. Anv 

act required or authorized .to be done by 

a party to a suit can be done by his re 

cognized agent provided the act falls 

g eneral ly within the scope of the latter’s 

(3) [18741 72 P. rT874~ 

(4) [1916] 88 All. 131=82 I. 0. 348. 
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lauthority. There is, in my opinion, no 
{justification for the view that an offer to 
be bound by the oath of the party must 
be made by the party personally and not 
by his duly authorized agent. In the pres¬ 
ent case the mukhtarnama in favour of 
Salihon was, in my opinion, wide enough 
to entitle him to tender oath to the oppo¬ 
site party and to abandon the claim on 
such oath being taken. 

I consequently accept this appeal and 
setting aside the decree of the Senior 
Subordinate Judge, dismiss the plaintiff’s 
suit with costs throughout. 


T.N./r.K. 


Appeal allowed. 
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Abdul Qadir, J. 

Tota Earn — Judgment-debtor—Peti¬ 
tioner. 

v. 

Shibbati Lal and another — Decree- 
holder—Opposite Parties. 

Civil Revn. Petn. No. 590 of 1931, 
Decided on 5th April 1932, against order 
of Dist. Judge, Karnal, D/- 10th June 
1931. 

Specific Relief Act (1877), S. 9 — Suit 
includes application in execution and no 
appeal lies from order in execution proceed¬ 
ings. 

An application in execution proceedings is in¬ 
cluded in the term “suit” in S. 9 and an appeal 
to the District Judgo, from an order of the exe¬ 
cuting Court is incompetent. Therefore an order 
passed by tho District Judge in appeal on an 
order made by tho executing Court on an appli¬ 
cation for execution of a decree obtained under 
S. 9 is without jurisdiction : 45 Cal. 519, Foil. 

[P 41G C 2] 

Hem Eaj Mahajan —for Petitioner. 

Judgment. —Shibban Lal got a decree 
against Tota Ram under S. 9, Specific 
Relief Act, on 21st May 1930, for posses¬ 
sion of a vacant piece of land. He trans¬ 
ferred his rights under the decree to one 
Abdul Qayyum on 2nd July 1930, for 
consideration received. The latter sought 
to execute this decree on 5th July 1930, 
but Tota Ram objected to the execution 
of the decree on two grounds : (l) that 

he had entered into a compromise with 
Shibban Lal ; and (2) that the decree in 
favour of Shibban Lal was a personal 
decree in a summary proceeding under 
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the Specific Relief Act which could not 
be transferred to another person. The 
executing Court decided against the ob¬ 
jector on the first point, but in his favour 
on the second point, and dismissed the 
application for execution. Abdul Qayyum 
appealed to the District Judge, who re¬ 
versed the order of the trial Court. 

Against this last order a petition for 
revision has been submitted to this Court 
by Tota Ram, through Mr. Hem Raj 
Mahajan. The respondent has been served 
with notice of this petition but has not 
appeared before me. 

The main ground urged by Mr. Hem 
Raj Mahajan is that no appeal was compe- 
tent in this case, against the order of the 
executing Court and that therefore the 
order of tho learned District Judge in ap¬ 
peal is made without jurisdiction. In 
support of this contention reliance is 
placed on S.9, Specific Relief Act, and on 
Kanai Lal v. Jatindra Nath (l). S. 9 
says that no appeal shall lie from any 
order or decree passed in any suit insti¬ 
tuted under this section (S. 9), nor shall 
any review of any such order or decree 
be allowed. It was held in Kanai Lal 
v. Jatindra Nath (l) that an application 
in execution proceedings was included in 
the term "suit” in S. 9, Specific Relief 
Act, and an appeal to the District Judge 
from an order of the executing Court was 
incompetent. This authority has been 
followed in a decision of this Court in 
Munshi Earn v. Amin Chatid, A. I. E. 
1928 Lah. 539. 

I think the contention of Mr. Hem Raj 
Mahajan must prevail. The District 
Judge had no jurisdiction to entertain 
the appeal and therefore the orders passed 
by him are set aside and the order of the 
executing Court is restored. The revision 
is accepted with costs. 

Eevision accepted. 


K.N./R.K. 


( 1 ) [1916] 45 Cal. 619=42 I. 0. 711. 
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Addison and Agha Haidar, JJ. 

Uttam Chand-Ishar Das — Plaintiffs — 
Appellants. 

v. 

Hakim Mohammad Sharif —Defendant 
—Respondent. 

First Appeal No. 739 of 1925, Decided 
on 9fch December 1931, against decree of 
Sub-Judge, First Class, Ferozepore, D/- 
■23rd December 1924. 

(a) Evidence Act (1872), Ss. 101 to 103— 
Onus immaterial — Onus on defendant — 
Plaintiff voluntarily producing evidence will 
be held to hit own evidence. 

The signature of H below the entry in Ps bahi 
having been proved, it was for H to establish want 
of consideration: A. I . R. 1925 Lah. 471 (F.B.), 
Foil. But I produced two witnesses whose evi¬ 
dence before the Court as regards the payment of 
•consideration was directly in conflict with the en¬ 
tries which they had made in Ps account book. 
The result therefore was that I having had taken 
■upon himself the onus of proving the passing of 
■consideration to H had failed in his attempt. H 
had given evidence on his own bohalf and had 
also led other evidonco in support of his allega¬ 
tion in the written statement and his sworn testi¬ 
mony to the effect that no consideration passed. 
Suit of I was dismissed. 

Held: that the suit was rightly dismissed: 17 
O. c. 184, Ref. [P 418 C 1, 2] 

(b) Evidence Act (1872), S. 34—Admi.«ibi- 
Jity of account boob.—Balance, .hould be 
properly .truck. 

An entry in an aocount book is an admission 
by the maker thereof in bis own favour and it is 
accepted as evidence only if it strictly complies 
with the requirements of beiug kept regularly 
and in the ordinary course of business. The 
account books in which balances aro not struck 
•for six days running is not therefore a document 
which would inspire confidence in a Court of 
justice. IP 419 C 1 ] 


pellants. 

J. N. Aggarwal, J. L. Kapur and Asa 
Bam Aggarwal —for Respondent. 

Agha Haidar, J. —This appeal arises 
out of a suit between the parties to 
First Appeal No. 738 of 1925, (since re¬ 
ported in A. l.B. 1932 Lah. 393), decided 
to-day. The parties are arrayed as in 
the aforesaid appeal. On 24th November 
1922, the plaintiff brought the present suit 
against the defendant, alleging that, on 
29th December 1919, a sum of Rs. 7,800, 
was advanced by him to the defendant, 
that the transaction was entered in his 
bahi and was signed by the defendant, 
and that the amount advanced carried 
interest at the rate of 12 annas per 
cent per menseto. After adding a sum 
of Rs. 10-4-0 on account of the cost of 
the notice served upon the defendant and 
calculating interest at the above rate, the 
plaintiff arrived at the total figure of 
Rs. 9,895.11-9, i. e., Rs. 7,800 plus 
Rs. 10-4-0 plus Rs. 2,085-7-9 interest, 
and prayed for a decree for that sum. 
The defendant admitted his writing and 
signature in the plaintiff's bahi, but 
pleaded that the sum mentioned therein 
related to certain badni transactions 
which formed the subject matter of the 
connected suit, and that no money had 
been paid to him in cash on 29th Decem¬ 
ber 1919. The trial Court has dismissed 
the plaintiff's suit. The plaintiff has 
come up to this Court in appeal, and his 
learned counsel, Mr. Badri Das, has argued 
the case strenuously on the basis of the 
oral evidence as well as upon the strength 
of the account books. The entry in suit 
is printed at p. 39 of the paper book and 
runs as follows: 


■‘'Credit 

Credit to Hakim Muhammad 
Sharif received Re. 600, in cash 


Rs. a. p. 


CC0 0 0 


Debit 

Leaf No. 17 
Under date Pob. 15 

Debited to Hakim Muhammad 
Sharif, son of Fazal Ahmad Name 
caste Sheikh, Rs. 7,800 advanced 
in cash for building a houso and 
for house-hold espouses interest to 
bo charged at the rate of 12 annas 
per cent per mensem. The amount 

Sharif* d 10 Hakim Mu hammad 


• •• 




'One anna stamp affixed 


Debit Side 


Rs. a. p. 


7,800 0 0 


(Sd.) Muhammad Sharif. 

• ^>800 (Rupees Eeven thousand eiahfc . 

3 >aid at the rate of 12 annas per cent per mensem ” huQ dred) In cash as loan, interest ngroed lo be 

1932 Ii/53 & 54 
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Below this entry we find the signatures 
of two attesting witnesses—Lai Chand 
and Devi Ditta. Lai Chand, P. W. 1, has 
proved his signature and has stated that 
no consideration was paid in his presence, 
but the defendant had admitted the re¬ 
ceipt of it. This is quite contrary to the 
entry below the signatures of the attest¬ 
ing witnesses. The witness has admitted 
that the writing, which he made along 
with his signature on the bahi, was as 
follows: 

“Attested by Lai Chand, Gilotra, at the in¬ 
stance of Hakim Muhammad Sharif, Karag 
Sheikh, Rs. 7.S00 in cash paid in my presence 
for repairs of house and household expenditure.'* 

Devi Ditfca Mai, P. W. 2, has also 
proved his signature and has stated that 
the writing made by him along with his 
signature is: 

“Attestation of Devi Ditta, Bhatava (?) at the 
instance of Hakim Muhammad Sharif, Narag 
Sheikh, Ri. 7,800, in cash advanced, for repairs 
of house and to meet household expenditure, in 
my presence.” 

It is true that, according to the law as 
laid down in Ram Chand v. Chhunnu 
Mai (1), the signature of the defendant 
below the entry having been proved, it 
was for hint to establish want of consi¬ 
deration. But the plaintiff, for reasons 
hest known to himself, produced these 
|two witnesses whose evidence before the 
,Court as regards the payment of consi¬ 
deration is directly in conflict with the 
entries which they had made in the 
plaintiff’s account hook. The result there¬ 
fore is that the plaintiff having taken 
upon himself the onus of proving the 
passing of consideration to the defendant, 
has failed in his attempt, while the de¬ 
fendant, both in his written statement 
and in his evidence as a witness on his 
own behalf, has denied the receipt of any 
consideration. The law on the subject 
had been correctly laid down in the case 
of Makund v. Bahopi Lai (2), which has 
stood the test of time and has been fol¬ 
lowed in a number of subsequent deci¬ 
sions of the various High Courts. In that 
case the plaintiff sued upon a registered 
bond. The trial Court wrongfully called 
upon the plaintiff to give evidence as re¬ 
gards the passing of consideration. The 
plaintiff produced his witnesses whoso 
evidence showed that no consideration 
had passed. Thereupon theMunsif, with¬ 
out calling on the defendant to substan- 

Lah. ^7r=63 i. c.^3or=G 

Lah. 470 (F.B.). 

(2) 11881] 3 All. 824=(1881) A. W. N. 8G. 
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tiate his plea of want of consideration, 
dismissed the suit. 

The plaintiff went up in appeal, and 
the lower appellate Court, reversing the 
decree of the trial Court, remanded the 
case to that Court holding that the de¬ 
fendant should have been required to lead 
evidence in the first instanco on the ques¬ 
tion of want of consideration. It was 
held by the High Court, that, though the 
Munsif had acted irregularly, yet the 
plaintiff’s own witnessesbad proved want 
of consideration and thus a new case had 
opened up in which the onus was shifted 
hack to the plaintiff and that the lower 
appellate Court should not have ignored 
what had taken place, but should have 
dealt with the case in appeal in the shape 
in which it came before it and on the 
materials on the record: see also Sita 
Ram v. Haidar Kha?i (3). The present 
case is even stronger because the defen¬ 
dant has given evidence on his own behalf 
and has also led other evidence in cupport 
of his allegation in the written statement 
and of his sworn testimony. 

The entry says that the defendant had 
borrowed money for building a house and 
for household expenses. The writing of 
the defendant below this entry is silent 
as regards the building of the house and 
the household expenses. There is no 
doubt that, at about this time, the defen¬ 
dant did build a house for himself, but 
Lai Chand, P. W. 1, in the course of his 
cross-examination has stated that, shortly 
before or after the entry in dispute, the 
defendant sold a house belonging to him 
for a sum of Rs. 7,500 or thereabout 
and that he also sold another house be¬ 
longing to him. Furthermore, the de¬ 
fendant in his own evidence ha3 stated 
that, in October or November of Sambat 
1976, he sold a house belonging to him 
for Rs. 7,500 to Indar Singh and Buta 
Singh and that the expenses incurred by 
him in building a new house were paid 
out of the sale price. Thus the state¬ 
ment of the defendant as regards the source 
of the money spent by him in building a 
new house is fully corroborated by the 
evidence of the plaintiff’s own witness 
Lai Chand, P. W. 1. It may therefore 
be taken that the defendant has fully 
proved that he had raised money for 
building the new house by selling one of 
his old houses. Furthermore it ap pears 

(3) A. I. R- 1914 Oudh 341=17 O. 0. 134=25 
I. C. 138. 
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from the evidence of the plaintiff himself 
that, at or about the time when the 
plaintiff is alleged to have advanced this 
substantial sum of money to the defen¬ 
dant, lie himself was indebted to other 
persons to the extent of about Rs. 45,000. 
Besides it is hardly likely that a person 
thus situated should have advanced 
money to a man who. on his own show¬ 
ing, already owed him a sum very nearly 
equal to the amount mentioned in the 
entry. 

It should also he noted that the sum 
of Rs. 600, which the defendant admit¬ 
tedly paid to the plaintiff towards the 
grain transactions, is entered in the same 
bahi in which the entry for the amount 
in suit finds place. The plaintiff' has ad¬ 
mitted in the course of his evidence that 
this was a mistake and that this sum of 
Rs. GUO ought to have been entered in the 
account of the grain transactions and not 
in this account. Furthermore the plain¬ 
tiff on his own admission has not pro¬ 
duced all his account books and has ad¬ 
mitted that the totals were not made up 
for six days, including the date on which 
this sum of R 9 . 7,800 is alleged to have 
been advanced. The account books in 
which balances are not struck for six 
da"ye running is not a document which 
would inspire confidence in a Court of 
justice. After all, an entry in an ac¬ 
count book is an admission by the maker 
thereof in his own favour, and it is accep¬ 
ted as evidence only if it strictly com¬ 
plies with the requirements of being kept 
regularly and in the ordinary course of 
business. It would not serve any useful 
purpose to discuss the accounts of the 
plaintiff in the present oase aftor what 
has been already stated above, beyond 
observing that these accounts are highly 
suspicious and do not seem to have been 
kept in the regular course of business, 
that there are erasures in them and that 
the plaintiff has himself admitted that 
they are not free from mistakes. The 
result therefore is that the plaintiff has 
failed to prove that he paid the sum of 
Rs. 7,800 to the defendant in accordance 
with the entry at p. 39 of the printed 
record. This being so this appeal fails 
and is dismissed with costs. 

Addison, J. —I agree. 

W.D./r.k. Appeal dismissed. 
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Shadi Lal, C. J. and Broadway, J. 
Nur Din —Plaintiff—Appellant. 


v. 

Allah Ditta and others —Defendants— 


Respondents. 

Letters Patent Appeal No. 209 of 1927, 
Decided on 20th April 1932, from decree 
of Zafar Ali, J., reported in A. I.R. 1928 
Lah. 246. 

$ Contract Act (1872), S. 134—Abatement 
of suit as against principal debtor owing to 
his death during pendency of suit does 
not discharge surety. 

Omission of tbo creditor to sue tho principal 
debtor within the period of limitation does not 
discharge the surety. Tho same principle ap¬ 
plies to a caso where the suit of the creditor 
brought agaiust the debtor and the surety abates 
as against tho principal debtor because he dies 
during the pondency of the suit and hislrgai 
representative is not brought on record. The 
remedy against the principal debtor is gono but 
the debt is not extinguished and tho liability of 
tho surety continues: 5 Bom. 647; 7 Bom 146; 
12 Cal 330; 33 Mad 308 and A. I. R 1927 Lah. 
396. Appl .; 24 All. 504. not Appr. [V 420 0 1] 

Mehr Chand—ior Appellant. 

Shadi Lal, C. J. —This appeal arises 
out of an action brought by the appellant 
Nur Din for the recovery of a certain 
sum of money on the basis of a bond 
executed by Chiragh Din as principal 
debtor and Nur Ilahi and Allah Ditta as 
sureties. It is common ground that the 
principal debtor died during the pendency 
of the suit, but his death was not brought 
to the notice of tho Court, with the 
result that a decree was passed against 
him as well as against the sureties. On 
appeal by one of the sureties, it was urged 
that the decree against the principal deb¬ 
tor was a nullity, as it was passed after 
his death without bringing his legal re¬ 
presentatives on the record, and the 
learned District Judge gave effect to this 
contention. 


.Luo huosimuu arises wnecner tue abate¬ 
ment of the suit as against the principal 
debtor discharges the sureties from their 
liability on the bond. Now it is provi¬ 
ded by S. 134, Contract Aot, that 

the surety is discharged-by any aot ot 

omission of the creditor, tho legal consequence 

d bto h ” h W th ° dscharge of tho Prinoipal 


The rule of law is firmly established 
that a debt does not cease to be a debt 
because its recovery is barred by tho 
Statute of Limitation. The right sub¬ 
sists, though the remedy may have oome 
to au end. Indeed, it has been held by 
the Bombay, Calcutta and the Madras 
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High Coarts that when a creditor allows 
his remedy against the principal debtor 
to become barred by limitation, the 
surety is not thereby discharged from his 
liability to the creditor: vide Hajari 
Mai v Krishnarav (l), SanJcana Kalana 
'v. Virupakshapa Gancshapa (2), Krishto 
Kishori Chowdhrain v. Radha Romun 
Munslii (3) and Subramania Aiyar v. 
Gopala Aiyar (4). The same view has 
been adopted in a Single Bench judgment 
of this Court: vide Dil Muhammad v. 
Sain Das, A. I. R. 1927 Lah. 396. On 
the other hand, the High Court of Allaha¬ 
bad has held that the omission of the 
creditor to sue the principal debtor 
within the period of limitation discharges 
the surety: Ran jit Singh v. Naubat (5). 
In Carter v. White (6), Lindley, L. J., 
made the following pertinent observa¬ 
tions: 

“It was next said that the defendant had dis¬ 
charged his surety by holding the bills till the 
Statute of Limitations had run. Is it the law 
that a creditor who neglects to sue his debtor 
till the statute has run will thereby discharge 
his surety? There is no decision to that effect. 
On the contrary the true principle is that mere 
lomission to sue does not discharge the surety, 
because the surety can himself set the law in 
operation against the debtor." 

The balance of judicial authority is 
decidedly in favour of the view that the 
omission of the creditor to sue the princi¬ 
pal debtor within the period of limita¬ 
tion does not discharge the surety, and I 
consider that the same principle governs 
the present case. Here the remedy of 
the creditor against the principal debtor 
is gone, but the debt due to him is not 
extinguished. For the foregoing reasons 
I would allow the appeal, and decree the 
claim of the plaintiff against the sureties 
with costs. 

Broadway, J.—I agree. 

S.N./R.K. A ppeal allowed. 

(T) [1880] 5 Bom. Ol/T 

(2) 118821 7 Bom. 146. 

(3) 11886 ] 12 Cal. 330. 

(41 119101 33 Mad. 308—/ I.C. 898. 

5 19021 21 All. 504 =(1902) A. W. N. 166. 

\ (1883] 25 Ch D. 666=54 L. J. Ch. 138— 

1 50 L. T. 670=32 W. R. 692. 
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Harrison and Addison, JJ. 

Hans Raj and another— Appellants. 

v. 

Khushal Singh and another— Respon- 

d6 Second Appeal No. 2404 of 1928, Deci¬ 
ded on 16th March 1932. 


Hindu Law—Alienation—Necessity — Re¬ 
purchase of mortgagee rights is not legal 
necessity. 

To repurchase or acquire mortgagee rights in 
the estate of a separated brother cannot never 
be for the benefit of the family: A. I. It. 1924 
All. 721 and A. I.R. 1928 All. 454 (F.B.), Ref. 

[P 420 C 2] 

M. C. Mali a jan —for Appellants. 

Mohammad Amin for G. L. Galati — 
for Respondents. 

Judgment.— The facts of this case 
are that Rai Sahib Karam Chand, a re¬ 
tired District Judge, left ten and a half 
squares in the colony and some other 
landed property in the Batala Tahsil. 
He had three sons of whom Kirpa Ram 
predeceased him, leaving a son Hari 
Shankar. At the time this litigation 
started Hari Shankar’s age was between 
18 and 25. He was mariied but had no 
son, and so, far as he was concerned, at 
any rate, the family had been disrupted. 
He is of extravagant habits and his share 
in the squares has now been recorded in 
the name of his wife. There was some 
idea of doing the same with the Batala 
property, but before the plan was put 
into operation he mortgaged it to Khushal 
Singh for Rs. 4,0C0. Inspired by a senti¬ 
mental idea of maintaining the integrity 
of the estate left by Rai Sahib Karam 
Chand, Khushi Ram another brother, 
mortgaged his own land to the same mort¬ 
gagee for Rs. 4,500. With Rs. 4,000 of 
the money he redeemed the mortgage 
effected by Hari Shankar and by a family 
arrangement it was then entered in the 
name of Hari Shankar's wife and ex¬ 
pressly provided that she had a life 
interest only and could not alienate it. 
Khushi Ram's sons, one a major and the 
other a minor, now challenge the mort¬ 
gage effected by him ani claim that it 
was not for necessity as understood in 
Hindu law. The trial Court decreed the 
suit. The District Judge, however has 
accepted the appeal and dismissed it, 
holding that the mortgage constituted 
good management. 

On second appeal it is contended that 
to repurchase or acquire mortgagee rights 
in the estate of a separated brother can 
never be for the benefit of the family 
and reliance is placed on A. I. tt . 

All 721 where the facts were precisely 
similar to those of the present case. 
Counsel for the respondents relies on 
Jaaat Narain v, Mathu ra Das (1), whic h 

(1) A. I. R. 1928 All. 404=116 I. 0. 484-50 
All. 969 (F.B.). 
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does not deal with similar facts and lays 
down the law as to what is the meaning 
of the words benefit of the family. 
From whatever aspect the transaction is 
viewed, it cannot be held that except on 
sentimental reasons the action of Khushi 
Ram was sound or prudent or conferred 
any benefit upon his own family, as op¬ 
posed to that of his nephew Hari Shan¬ 
kar, who was separated. Not only did 
he mortgage his own land for more than 
the amount required to redeem the pre¬ 
vious mortgage, but he was compelled, as 
the District Judge has pointed out, to 
make a very hard bargain and to take a 
lease for three years at the heavy rental 
of Rs. 810 a year of the land mortgaged. 
All that he obtained was the possible 
reversion after the death of Mt. Widya 
Wanti, a young woman, and after the 
property had passed through the hands 
of Hari Shankar, an extravagant and 
thriftless man, and has escaped the clut¬ 
ches of his creditor. For this he lias 
given up his own land of similar value, 
has rendered himself liable to pay him 
Rs. 2,430 in the course of three years as 
rent, and has merely dropped the sub¬ 
stance for the shadow. It has been held 
that there was collusion over the trans¬ 
action, but anyhow, in the absence of 
definite proof involving the minor son, 
this would not affect his rights. 

The appeal therefore must be accepted 
and the decree of the trial Court restored. 
The parties to bear their own costs 
throughout. 

K.n./r.k. Appeal allowed. 
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Harrison, J. 

Mt. Rakhi —Defendant—Appellant. 

v. 

Mt. Khairan and others — Plaintiffs 
and Defendants—Respondents. 

Seeond Appeal No. 187 of 1931, Deci¬ 
ded on 7th January 1932, from decree of 
Addl. Dist. Judge, Lahore, D/- 12th 
December 1930. 

(a) Court-fee. Act (7 of 1870), S. 7 (4) (b) 
and Sch.^ 2, Art. 17—Cosharer filing suit 

Y bile in P° facfi *°n of part— 
7 (4J (b) applies and not Sch. 2, Art. 17- 
Partition, Valuation. 

Whoro the plaintiffs aro in possession of a part 
of tho family houso and suo for its partition, the 
court-fee is assessed under S. 7 (4) (b) and not 
under Sch. 2, Art. 17, Cl. 6 : 27 7>. B. 1895 and 28 
P. B . 1908, Foil. ; 38 Bom. 658, Dist. from. 

IP 422 C 1] 


(b) Adverse Possession—Cosharert— Pos¬ 
session of bigger share by cosharer and un¬ 
successful suit by him asserting that others 
are no cosharers at all do not constitute ad¬ 
verse possession as regards bigger share in 
his possession. 

Where two cosharers are in possession ot 
unequal shares, and the cosharer in possession 
of the bigger share sues to eject the other on the 
ground that the other is no sharer at all and 
fails his suit alone is not sufficient to con¬ 
stitute adverse possession as regards the bigger 
share in his possession, though adverse possession 
against a cosharer is not impossible. The in¬ 
equality of shares possessed is immaterial. 

4 ’ [P 422 C 1] 

(c) Civil P.C. (1908), S.ll— Heard and finally 
decided—Decision on issue, though unneces¬ 
sary may form res judicata where ** .^ a t 
challenged up to highest tribunal and decided 

by it. 

Where two lower Courts found against the ap¬ 
pellants on two issues but tho High Court allowed 
his appeal holding for him on one issue and 
against him cn tho other, the latter issue was 
res judicata as against him, though he could not 
challenge it because his appeal was allowed. 

IP 422 C 2] 

Prem Nath for Amar Nath Mehta for 
Appellant. 

Asgar Beg, Mehr Chand and Moha¬ 
mmad Amin — for Respondents. 

Judgment. —The facts of this case are 
that the house in dispute was owned and 
purchased by one Muhammad Bakhsh who 
left two sons Ghulam Hassan and Ali 
Bakhsh. The sale deed was effected in 
the name of Ghulam Hassan only. The 
litigation began in the year 1917 when 
this Ghulam Hassan brought a suit 
against Mt. Khairan, the widow of Ali 
Bakhsh, and Fazal Din, her son, seeking 
to eject them from a kothri in the house 
which he said they were occupying with 
his permission. The reply to this suit 
was that the defendants owned one-half 
of the kothri as the sale which Muham¬ 
mad Bakhsh had effected in favour of 
Ghulam Hassan was a benami transac¬ 
tion. It was found by three Courts, 
finishing with this High Court, that this 
was so and the suit was dismissed, being 
finally disposed of in 1920. 

In 1923 Mt. Khairan alone brought a 
suit for possession by partition of half 
the house against Ghulam Hassan alleg¬ 
ing that a gift had been made in her 
favour by her deceased husband. The 
final result of this case in the High Court 
was that it was held that Ali Bakhsh, 
the husband of Mt. Khairan, had owned 
half the house, this having been denied 
by the other side, but that he had not 
made a gift in her favour. A fresh euib 
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■was then brought by Mt. Khairan toge¬ 
ther with her son and daughter claiming 
one-half of the house as the widow and 
children of Ali Bakhsh. The suit has 
been decreed both by the trial Court and 
the District Judge and a second appeal 
has been admitted. 

There are three points to be decided, 
these being the only points which counsel 
has urged. The first is that the suit was 
wrongly valued and should not have been 
tried by the Subordinate Judge who tried 
it. Counsel relies on Dagdu v. Totaram 
(l) as showing that the suit fell under 
Sch. 2 and not under S. 7 (4) (b), Court- 
fees Act. This ruling is certainly in his 
favour but against this there are the fol¬ 
lowing : 

Nikha v. Phulla (2), Ilari Chand v. 
Jiwan Mai (3), C. A. 4581 of 1925 and 
C. .4 2305 of 1924, all of this Court and 
of the Chief Court. Following the au¬ 
thority of these latter rulings I decide 
this point against the appellant and hold 
that the suit has been rightly valued. 

The second point is that of adverse 
possession, based on the sound proposi¬ 
tion that it is possible, though rare, for a 
cosharer to assert his adversity to the 
other cosharers. It was contended that 
Ghulam Hagsan did so when he brought 
the suit in 1917 and asserted that he 
owned the whole of the house and that 
Mt. Khairan and her son were only there 
by his permission. The result of that 
litigition of 1917 was that it was held 
that the house had never belonged to 
Ghulam Hassan alone, that both cons 
'inherited their share from their father 
Muhammad Bakhsh and that at the time 
they or their representatives were in 
possession though not of actually equal 
shares. The position as put forward by 
the family of Ghulam Hassan now is that 
the mere fact that the shares as held 
were not equal then, and are admittedly 
not equal now, combined with his un¬ 
successful effort to get rid of Ali Bakhsh’s 
widow constitute the necessary adversity 
throughout the whole of the period bet¬ 
ween 1917 and 1929 when the present 
suit was instituted. I do not think that 
this is so. Before the institution of the 
present suit Ghulam Hassan never took 
up the position that as a cosharer he had 
been in occupation adversely of more 

(u [Iyou] 33 Bom. 058=4 I. C. 243. 

(2' 11895) 27 P. R. 1895. 

(8) [1903] 28 P.R. 1903=65 P.L.R. 1903. 


than his share and had thereby estab- 1 
lished his title by prescription to the 1 
whole of the house except the kothri. I 
find that the defendant has failed to estab¬ 
lish adverse title to the whole of the 
house with the exception of the kothri. 


The question of res judicata remains. 
It has been urged that the decision of 
the first case makes the matter res judi¬ 
cata, and it is also urged that the deci¬ 
sion in the second does so also. The 
decision in the second case was that the 
widow asserted (l) that her husband had 
owned the half of the house in virtue of 
being his father’s son and (2) that he had 
given it to her. It was found that she 
had established 0) and failed to establish 
(2). The suit having been instituted by 
her alone was therefore dismissed. It is 
contended that being a successful party, 
and the suit having been dismissed 
against him, Ghulam Hassan could not 
have appealed and therefore the matter 
cannot be res judicata. There appears 
to be some conflict of authority on this 
far from simple point, and it has been 
hold in Nando Lall v. Bidhoo Mookhy 
Debec (4), Mutliu Pillai v. Veda Vyasa 
Cliariar (5) and Sri Ram v. Umrao Singh 
(6) that if a party himself invites the 
decision which is given against him he 
cannot afterwards complain and say that 
it is not binding upon him. In this case 
the natural sequence, in which the points 
were dealt with, was to decide the ques¬ 
tion of title first and the question of gift 
later. Had this sequonco been reversed 
the question of the title of Ali Bakhsh 
would presumably not have been touched 
by the High Court for it would not have 
been necessary for the decision of the 
case. It was however gone into and 
decided. The two lower Courts found in 
favour of the widow on both points, the 
title an! the gift. The defendant Ghulam 
Hassan challenged the decision up to the 
highest tribunal and cannot now avoid 
the consequences of his own action. As 
against this view wo have Jhanda Singh 
v. Kesar Singh (7) and Abhey Ram v. 
Jhanda (8) but it is not, I think, neces¬ 
sary to decide this point, for I think the 
view taken by the District Judge is cor¬ 
rect, namely that the decision in the 


[18861 13 Cal. 17. 

110211 60 I.C. 397. 

AIR 19S0 Lab. 690=126 1.0. 176. 
A.I.R. 1930 Lab. 149=120 I.C. 795. 
a.I.R. 1929 All. 910=121 I.C. 102. 
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first case operates as res judicata. This 
was that the sale deed was executed 
benami in favour of Ghulam Hassan, and 
that Ali Bakhsh and Ghulam Hassan 
both inherited equal shares from their 
father. Both sons and their descendants 
have been in possession throughout and 
the fact that the shares held were un¬ 
equal i9 I think immaterial. 

.1 find therefore that on all these three 
points the appellant fails and I dismiss 
the appeal with costs. 

w.D./r.K. Appeal dismissed. 
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Dalii* Singh, J. 

Shamasuddin Khan and others Defen¬ 
dants—Appellants. 

v. 

Abdul Aziz and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 1105 of 1931, De¬ 
cided on 24th March 1932, from decree 
of Addl. Dist. Judge, Karnal, D/- 9th 
March 1931. 

(a) Specific Relief Act (1877), S. 54—Vil¬ 
lage graveyard reierved for use of commu¬ 
nity—One member of community can sue 
others who prevent its common use. 

A village graveyard reserved for the use of the 
.inhabitants of » particular community in that 
villago cannot be said to bo a trust in favour of 
anybody. Tbo members of that community* aro 
only co-ownore in that land and hence ono of 
thorn can suo other co-owners who porvort tho 
use of tho common property: A. I. R. 1925 P. C. 
298, Dist ; Other cases referred. (P 424 C 1) 

❖ (b) Tort — Trespass — Graveyard re¬ 

served for common use of community—One 
member leasing it out for drying chillies, etc, 
—He commits trespass on person as much as 
■ on land. 

Where gravoynrd is reserved for tho use of a 
community, and ono member of it prevents com¬ 
mon me ol it by leasing it out for drying chil¬ 
lies, oto., ho is guilty of trespass on person as 
much as on land. It is a trespass on tho person in 
the sense that feelings and seDtimonts of persons 
are outraged by ecoing the graves of their ances¬ 
tors desecrated: 7 Bom. 823 and A. I. R. 1925 
P. C. 293, Ref. (P 421 C 2l 

Kishan Dayal and Bhagwat Dayal — 
for Appellants. 

Chiranjiv Lai Aggartval for N. C. 
Pandtt—lor Respondents. 

Judgment. —In this case the plaintiffs 
sued for perpetual injunction against the 
defendants restraining them from using 
the plot in dispute, shown red in the 
plan P-6 or from leasing the same 
for the purpose of drying ohillies, or for 
doing any other act by which the graves 
and the plot might be desecrated. Plain¬ 
tiffs alleged that the plot in question was 


the graveyard of their ancestors, the 
Sheikhs of Panipat of Taraf Afghanan, 
and was in their possession and defen¬ 
dants 1 to 9 had leased the same to de¬ 
fendant 10 for drying chillies. 

Defendants 1 to 9 pleaded that the plot 
in question was not the plaintiffs grave¬ 
yard, that the graves in the plot belonged 
to the ancestors of the defendants and 
they had exclusive title thereto, that the 
defendants had every right to let the 
land, that at most the plot in dispute 
was shamilat and the plaintiffs had no 
share in the shamilat and that they were 
not entitled to the injunction prayed for 
and that the suit was barred by time. 
Issues being framed, the findings of the 
appellate Court were that the plot in dis¬ 
pute was not the exclusive property of 
the plaintiffs or of the defendants, but 
was tho hurial ground of all Maliomedans 
of shamilat, Taraf Afghanan. It held 
therefore that it was a public wakf and 
not the privatecemetery of the particular 
family of the plaintiffs. It further held 
that the defendants had no exclusive title 
to the same and that the plot contained 
the graves of both the plaintiffs and of 
the defendants, the plot itself being not 
a separablo portion, but a small portion 
of a larger area which was the common 
graveyard of the parties. It held how¬ 
ever that the defendants had no right to 
use the qabri9tan for the purpose of leas¬ 
ing for drying the ohillies and it there¬ 
fore gave tho plaintiffs tho injunctions 
asked for by them, although it held that 
the plaintiffs were not the sole owners 
of either tho whole graveyard or any 
particular portion of it. 

The delendants have come in second 
appeal and the contention urged on their 
behalf by tho learned counsel has been 
that once it is found that the plot in ques¬ 
tion was part of a public wakf the plain¬ 
tiffs have no locus staBdi to ask for any 
injunction against defendants who were 
equally entitled along with them. His 
contention is that the cemetery being a 
public trust the only persons who could 
ask for injunction or for possession of 
any portion of tho trust property were 
the trustees and that a mere beneficiary 
under the trust was not entitled to ask 
for injunction or possession. He oited 
Saklat v. Bella (l) and A. I. R. 1926 
Lah. 425 and Sharif Husain v. Haidar 

(1) A. I. R. 1925 P. 0. 298=92 I. 0. 200=3 
Rang. 632 (P.O.). 
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Husain (2) in support of this proposition. 
Un the other hand, the learned counsel 
for the plaintiffs contends that the wakf 
is not a public, but a private wakf of the 
Muslim community of sharailat Taraf 
Afghanan and that in the case of a grave¬ 
yard an injunction could be granted and 
he referred to Mullas Civil Procedure 
Code at p. 276, Anandrao v. Shankar (3) 
and A. l. E. 1931 Oudh 45. He further 
contended that at any rate the declara¬ 
tion could be given to the plaintiffs even 
if no injunction was granted them and he 
cited A. I. R. 1928 Cal. 368 in sup¬ 
port of this proposition. In reply the 
learned counsel for the appellants cited 
A. I. R. 1931 Oudh 293 and pointed 
out that A. I. E. 1931 Oudh 45 was 
in his favour and not against him, that 
Anandrao v. Shankar (3) was a case of 
trespass on the person and this was not 
a case of trespass on the person and that 
Mulla at p. 276 referred to certain rul- 
mgs which only allowed a declaration, 
but did not give injunction or possession, 
l ie rulings in question are rulings of the 
Allahabad High Court and I have seen 
them. I do not think they throw light 
on the question at issue in the present 
case. 
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much as of trespass on the land. There 
is no doubt primarily a trespass on the 
land but the result of that trespass on 
the land is also a trespass on the person 

' f ! 19 sense t * iat feelings and sentiments 
of the persons are outraged by seeing the 
graves of their ancestors desecrated. It 
is difficult to see why such a result should 
not be considered as much a trespass on 
the person as in the case of Anandrao v. 
Shankar (3), which was approved of by 
their Lordships of the Privy Council in 
Saklat v. Bella (l). 

Thirdly, it is conceded that the plain¬ 
tiffs could get a declaration that the de¬ 
fendants had no right to lease the land,, 
but if this is so it would be barren decree 
and perfectly useless either for benefiting 
the plaintiffs or for restraining the defen¬ 
dants from the use to which they were 
putting the land. It has been held by 
the learned District Judge that it is only 
in the last two years that the defendants- 
have started this leasing. The suit of 
the plaintiffs is therefore amply within, 
time. I therefore uphold the decree of 
the Courts below and dismiss the appeal 
with costs. 

S.n./r.k. Appeal dismissed. 


The point is not free from difficulty, 
but after considering the matter I have 
come to the conclusion that Saklat v. 
Bella (l) has no application to the facts 
of this case. It is assumed by the lear¬ 
ned counsel for the appellants that be¬ 
cause the learned District Judge used the 
words “public wakf’ it therefore follows 
that there is a public trust. I do not 
11 hink in the case of a village graveyard 
ireserved for the use of the inhabitants of 
a particular community in that village 
there is strictly speaking any trust, whe¬ 
ther express or constructive on behalf of 
anybody. I have never heard that in 
such cases there kre ever any trustees 
appointed. On the finding of the learned 
District Judge the parties appear to be 
co-owners in the land which has been 
dedicated to be a graveyard and I am 
unable to see why a co-owner should not 
ask for an injunction against other co- 
ownors who are perverting the use of the 
common property. Secondly, even if it 
be held that there is a public trust of 
some kind or other, it seems to me that 
this is a case of trespass on a person as 

~ (2) A. I. R. 1922 All. 337=07 I.'C. 320. 

(3) [1883] 7 Bom. 323. 
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Coldstream and Jai Lal, JJ. 

Samoal and another— Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1 of 1932, De¬ 
cided on 26th April 1932, from order of 
Sess. Judge, Hissar, D/- 7th December 

1981. : 

(a) Criminal Trial—Evidence— Accepting 
evidence of eye-witnesses against some ac¬ 
cused but not against others does not neces¬ 
sarily vitiate judgment. 

The mere fact that the Judge has accepted as 
against some of the accused evideuce of oyo-wit¬ 
nesses which ho has not acted upon as against 
others does not by itself vitiate his judgment. 

[P 425 C 21 

(b) Criminal P. C. (1898), S. 307 — Four 
brothers charged with murder—Trial Court 
finding evidence of professing eye witnesses 
untrustworthy—Two of them acquitted but 
other two sentenced to death—Confirmation 
of conviction held to be unsafe. 

Four brothors were tried under the chargo of 
murder. The Judge found evidence of all profes¬ 
sing eye-witnesses as untrustworthy. Pie how- 
over acquitted two of them, passing on the other 
two the sentence of death. 

Held : that keeping in view the prevailing cus¬ 
tom of maliciously implicating as many of the 
suspected murderer's close relations as possible 
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without regard to truth, it would be unsafe to 
confirm the conviction of the two accused upon 
evidence which as a whole has failed to convince 
the trial Court. [P 426 C 1] 

Muhammad Amin —for Appellants. 

Des Raj Sawhney —for the Crown. 

Coldstream, J.— Sanwal and Matu, 
sons of Kishna, Rajput of Rewasa in 
Hissar District, have been sentenced to 
death by the Sessions Judge of Hissar, 
for the murder of Nandia, an Ahir of the 
same village, on 15th June 1931. Their 
brothers Sispal and Naurang, who were 
co-accused at the trial, were acquitted. 
In October 1930 Kishna, the father of 
the appellants, was killed in a fight, and 
Nandia and other Ahirs were accused by 
the Rajputs of having murdered him. 
They were challaned but acquitted. The 
prosecution case was that Kishna's sons 
killed Nandia to avenge their father’s 
death. The medical evidence proves that 
Nandia’s body had five incised wounds on 
the head, the skull being cut through in 
four places. The skull was also fractured 
into pieces below two round penetrating 
wounds. The brain underneath these had 
circular holes through it. There were 
also the marks of blows on the chest and 
wrist and the right ulna was iractured. 
The murder was reported at 1 p. m . the 
same day at Tosham police station, seven 
miles away, by Moti Ahir, who stated 
that Naurang, Sispal, Sanwal, Matu and 
Chandu had shot Nandia in Muzzaffar’s 
shop and that Kishna and Bhima had 
seen the murder. 

At the trial four eye-witnesses gave 
evidence, Muzaffar, blacksmith P. W 11 

?r iS t hn ^ P ’J^’ 12 ’ Bhima P - W - !3 and 
Matu P. W 1-1, all of whom professed 
that they had seen Naurang guarding 
Muzaffar s door and the other accused as¬ 
saulting Nandia inside the shop. Their 
story is that Nandia was in Muzaffar’s 
shop when the two appellants with their 
three brothers. Sispal, Naurang, and 
Chandu who is absconding, came to the 
shop Naurang armed with a gun, Matu 
and Sispal with lathis, Chandu with an 
axe and Sanwal with a joli (pitch fork). 

fh« Ur fu g Sfc0od oufcside the door exhorting 
the others to avenge their father’s death 

kUled 0 him ° fc N er3 attaCk6d Nftndia and 
killed him No gun was fired. The ac¬ 
cused pleaded alibi suggesting that Nan- 

the uS, r °’ a Y been killed by Muzaffar in 
the latter s house. Three of the four as 

sessors were unanimous in finding only 


the two appellants guilty. The fourth 
found the charge proved against all the 
accused. We have been taken through 
the evidence by Mr. Muhammad Amin, 
who has argued the appeal and have heard 
Mr. Sawhney for the Crown. The evi¬ 
dence proves conclusively that Nandia 
was deliberately done to death in Mu- 
zaffar's shop. The number and nature of 
his injuries raise a presumption that 
there were more assailants than one. The 
report that Nandia had been shot was 
untrue. Mr. Muhammad Amin’s main 
contention is that the Sessions Judge's 
judgment should not be upheld because 
he has convicted the appellants upon the 
same evidence which he has rejected 
against the co-accused. 

The reasons given by the Sessions 
Judge for distinguishing the case against 
Naurang and Sispal from that against the 
appellants are certainly not sound for, in 
the absence of any recovery of weapons 
from any of the accused, the medical 
evidence upon which he bases the dis¬ 
tinction obviously could not corroborate 
the eye-witnesses as regards the identity 
of the persons who inflicted the various 
kinds of injuries. Moreover not only 
Matu but also Sispal is said to have car¬ 
ried a lathi, and Sispal has been ac- 
quitted. The mere fact that the Judge 
has accepted as against some of the ac¬ 
cused evidence of eye-witnesses which he 
has not acted upon as against others does 
not by itself vitiate his judgment or en¬ 
title the appellants to acquittal. The 
case of the acquitted persons is not before 
us, and were my mind free from doubt ns 
to the truth of the case against the ap¬ 
pellants, I would not hesitate to dismiss 
their appeal. The case is however made 
difficult by the patent fact that the 
learned Judge has found the evidence of 
all professing eye-witnesses to be un¬ 
trustworthy. He has refused to rely on 
Muzaffar’s evidence because Muzaffar 
may have been induced to "say anything” 
under the threat of being himself impli¬ 
cated in a murder committed in his own 
shop. Muzaffar is a man of doubtful 
antecedents. 

Krishna and Bhima are closely related 
to Nandia and are prejudiced agaiust the 
Rajputs who had accused Nandia of kill¬ 
ing their father Kishna. The learned 
Judge's reason for rejecting the evidence 
of Matu, who is a Jat, is not oonvinoing* 
but the fact remains that he has not 
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acted upon it. On the contrary his judg¬ 
ment shows that he has not believed that 
Kishna or Bhima or Matu saw what was 
going on inside the shop. A study of the 
•evidence shows that his incredulity was 
justified. The witnesses were not close 
to the shop door the opening in which, 
according to Matu’s evidence, was only 
six inches wide. The deposition of Moti 
who made the first report after consul¬ 
tation (as lie stated at the time) with 
Kishna and Bhima, considered with the 
rest of the matter before us raises grave 
•doubt in my mind as to whether any per¬ 
son, other than Muzaffar, saw the actual 
assault. 

The cise is one which has given mo 
much anxiety. My mind i9 not free from 
doubt and my conclusion is that, keeping 
in viesv the prevailing custom of malici¬ 
ously implicating as many of the sus¬ 
pected murderers' close relatiou3 as pos¬ 
sible without regard to truth, it would 
be unsafe in this particular case to con¬ 
firm the conviction of the two appellauts 
upon evidence which as a whole has failed 
to convince the trial Court. I would ac¬ 
cordingly accept the appeal and acquit the 
appellants. 

Jai Lal, J.—I agree. 

S.N./li.K. Conviction set aside. 

* * A. I. R 1932 Lahore 426 

Tek Cfiand and Monroe, JJ. 

Sundar Lal —Plaintiff—Appellant. 
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of the Mitakshara School, except in so far a3 it 
may be proved to have been modified, in any 
matornl particular, by a well-established cus¬ 
tom. Under the Mitakshara widow cannot mako 
an adoption to her husband without express or 
implied authority from him. But among Aggar- 
wal Jains of Delhi, Hiudu law has been varied to 
this extent that for adopting a son to her de¬ 
ceased husband, a widow need not possess ex¬ 
press or implied authority from him. nor is the 
cjnseut of the kinsmeu necessary for the pur¬ 
pose : 1 All. 088 (P. C.), Rcl. on. Case law 

discussed. IP 427 C 2, P 429 C 2] 

# # (c) Hindu Law— Adoption—Jain* of 
Delhi—Adoption by widow—Adopted son be¬ 
comes co parcener where family is joint till 
adoption. 

The adoption by widow among the Jains of 
Delhi of a son to her husbind, several years after 
his death and without authority from him, has 
the effect of “ taking away " from the other co¬ 
parceners the interest of the deceased husband 
and 1 vosting it in the adopted son " where the 
family remains joint till adoption : A. 1. R . 
1918 P. C. 192, Rcl. on. Case law discussed. 

IP '430 0 1] 

# ^ (d) Hindu Law—Adoption— Widow’* 
right to adopt does not depend on her in¬ 
heriting as female owner her husband’s 
estate. 

A widow's right to mike an adoption is not 
dependent cn her inheriting, as a Hindu fomalo 
owner, her husband's estate; she can exercise the 
pnver even though the property is not vested in 
her : 31 Bom. 373 (P. C.) and A. I. R. 1918 
P. C. 192, Foil.: A. I . R. 1928 All. 505, Ref. 

(P430C2] 

Kishen Dial and Dishen Narain for 
Appellant. 

J. N. Aqgarwal , Shamair Chand , Ma- 
hahir Prasad , Asa Ram and R. B. Badri 
Das —for Respondents. 


Baldeo Singh and others —Defendants 
—Respondents. 

First Appeal No. 2750 of 1926, Deci¬ 
ded on 4th May 1932, against order of 
Sub-Judge, First Class, Delhi, D/- 12th 
August 1926. 

(a) Civil P. C. (1908), O. 22, R. 4-Brothers 
and nephews impleaded as defendants One 
brother dying—Application for substitution 
of his son made 15 days after his birth, 
but after three month* of death—No ques- 
tion of abatement arise*. 

Where brothers and nephews are impleaded as 
defendants in a suit and one of the brothers dies 
while the suit is peuding. and where the appli¬ 
cation for substitution of his legal representative 
is made after three months from his death but 
after 15 days when a posthumous sou is born to 
him, no question of abatement of the suit arises. 

(P 427 C 21 

## (b) Hindu Law—Adoption — Jain* of 
Delhi are governed by Mitakshara unless 
modified by custom—Jain widow of Delhi 
needs no authority to adopt son to her hus¬ 
band. 

Jains of Delhi in particular and Northern In¬ 
dia in general are governed by the Hindu law 


Tek Chand, J. —The parties to this 
litigation are Aggarwal Jain9 of Delhi, 
and are related to each other as follows : 


I 


Janki Das 

_I_ 

I 


)alla Mal= Baldeo SiDgli 
Mt. Anaro (deft. 1) 

I 

undar Lal (plff ) 

\doptod by Mt. Anaro) 


[ahabir Parshad Ragbbir Singh 
(deft. 3) (deft. 4) 


I 

arem Chand minor 


Mutsaddi Lal 
(deft. 2) 

Mul Chand 
(deft. 8) 


Sarb Sundar 
Lal minor 
(deft. 5) 


Kallu Mai. 


fe A-7 \ 


Dal la Mai died childless on 30th July 
1906, leaving a widow Mt. Anaro. On 
7th July 1910, four years after his 
death, Mt. Anaro adopted tho plaintiQ 
Sundar Lal, who was eight years old at 
the time. On that date a deed (Ex. 1 -1> 
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giving the plaintiff in adoption to Mt. 
Anaro was executed, by bis natural 
mother Mt. Bhagan and brother Ratan 
Lal. After the adoption the plaintiff 
lived with the adoptive mother till her 
death in 1911. He attained majority in 
October 1920, and in August 1923 ho 
brought the present suit against the 
brothers and nephews of Dalla Mai for 
partition of joint family properties, al¬ 
leging that by reison of his adoption by 
Mt. Anaro as the son of Dalla Mai he 
had become a member of the joint Hindu 
family with the defendants and as such 
entitled to a one-third share in the 
family properties, which he was now de¬ 
sirous of having partitioned. A detailed 
description of these properties is given in 
para. 3 of the plaint. The defendants 
pleadel that Dalla Mai was born insane 
and remained so till his death, and con¬ 
sequently he did not possess any copar¬ 
cenary interest in the joint family pro¬ 
perties. They denied the factum of the 
adoption of the plaintiff by Mt. Anaro, 
and contended that, on plaintiff’s own 
case the widow having acted without 
•authority from her husband, the alleged 
adoption was invalid and could not con¬ 
fer on the adoptee a right to succeed 
Dalla Mai’s property. 

The learned Subordinate Judge found 
that Dalla Mai was not born insane, nor 
had ho been proved to have been in that 


mental condition ever in his lifetime 
and that he was a co-parcener in the join 
family with the defendants having a one 
third interest in the family property a 
the time of his death. He also found tha 
Mt. Anaro did in fact adopt the plaintif 
on 7th July 1910, but he held that the ad 
option by Mt. Anaro was to herself and no 
to her deceased husband, and therefor* 
the plaintiff could succeed to her persona 
property only and not to Dalla Mai’s in 
terest in the co-parcenary, which on hii 
death hid passed to the defendants as thi 
surviving co-pirceoers. The learnec 
Jufge further held that among Jains f 
widow could not validly adopt a son tc 
her deceased husband without authority 
from him so as to confer on the adoptee 
son a nght to succeed to his interest it 

be Hif 11 '"' y . P L° p0rfcie3 - 0n fche30 finding! 
he^n'Mad the suit. The plaintiff ap. 


At the hearing a preliminary objection 

™ ra ‘ 3e . d ® of the respondent" 
that Mul Ohand, defendant 8, had died 


on 14th August 1931 and that au appli¬ 
cation to implead his son Nanwan Mai 
was not made till 11th December 1931 
and consequently the appeal had abated. 
It is however admitted that Nanwan 
Mai was born more than three months 
after Mul Cliand's death and the appli¬ 
cation was filed within a fortnight of his 
birth. It is also conceded that before 
the birth of Nanwan Mai it was not ne¬ 
cessary for the plaintiff-appellant to 
make any application under 0. 22, as on 
Mul Chand’3 death his interest had vested 
for the time being in his brothers and 
nephews, who were already on the re¬ 
cord. It is clear that in these circum¬ 
stances no question of abatement of the 
appeal arises. The preliminary objec¬ 
tion is without force and must bo over¬ 
ruled. 

On tha merits, counsel for the respon¬ 
dents has accepted the finding that Dalla 
Mai was not mad and that he was joint 
with his brothers, Baldeo Singh and 
Mutsaddi Lal, till his death. Counsel 
has also conceded that in July 1910 
Mt. Anaro did in fact adopt the plaintiff, 
but he contends that the adoptiou was 
by the Mussammat to herself personally 
and not to Dalla Mai. The questions for 
determination therefore are : (1) Whe¬ 
ther Mt. Anaro adopted the plaintiff as 
the son of her husband Dalla Mai in 
1910; (2) whether among Aggarwal Jains 
of Delhi, a sonless widow can validly 
adopt a son to her husband without 
authority from him; and (3) if so whe¬ 
ther such adopted son succeeds to the in¬ 
terest of the adoptive father in tho estate 
of the joint family of whioh the latter 
was a member at the time of his death. 

On the first question, after reading 
the evidence bearing on the point and 
hearing counsel at length, I am of 
opinion that the finding must be in fa¬ 
vour of the plaintiff. (After discussinc 
the evidence, his Lordship proceeded :) 
Disagreeing with the lower Court I 
hold therefore that it has been proved 
that Mt. Anaro adopted the plaiutiff as 
the son of her deceased husband Dalla 
Mai. Before discussing the seoond and 
third points, it may be stated that it has 
been settled in a long series of oases—and 
counsel for both parties wore agreed 
before us on this point—that Jains of 
Delhi in particular and Northern India 
in general are governed by the Hindu 
law of the Mitakshara School, exoopb iu 
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so far as ib may he proved to have been 
■modified, in any material particular, by 
a well-established custom. Now, in the 
'case before us the adoption by Mfc. Anaro 
was made four years after Dalla Mai’s 
death and it is admitted by the plaintiff 
that the deceased had not authorized her 
to adopt a son to him. It is common 
[ground between the parties that under 
the Alitakshara a widow cannot make an 
adoption to her husband without express 
or implied authority from him. The 
question for determination therefore is 
whether the plaintiff, on whom the onus 
lay, has succeeded in proving a custom in 
variance with strict Hindu law on this 
point. In order to discharge this onus 
the plaintiff relies on a number of judicial 
decisions, besides instances of such adop¬ 
tions established by oral and documen¬ 
tary evidence on the record. 

The earliest authoritative judicial pro¬ 
nouncement on tli9 subject is Sheo Singh 
Rai v. Mt. Dakho (l), the parties to 
which, like the parties in the present 
cas, were Aggarwal Jains of Delhi. In 
that case a very full and elaborate in¬ 
quiry on various questions relating to 
adoption by a sonless Jain widow was 
held and their Lordships of the Privy 
Council, affirming the finding of the High 
Court, ruled inter alia that, according to 
the usago prevailing in Delhi and other 
towns in the North-Western Provinces 
among the sect of Jains known as Saraogi 
Aggarwals, a sonless widow had a right 
to adopt without permission from her 
husband, or consent of his kinsmen. In 
the judgment of the Allahabad High 
Court in that case, which is printed as 
Sheo Singh Rai v. Mt. Dakho (l), a re¬ 
ference is made (p. 393 of 6 N. W. P.), 
to a decision of the Presidency Sudder 
Court of the year 1833 (which is per¬ 
haps the earliest case on record bearing 
on the point) to the effect “that by Jain 
law a sonless widow may adopt a son 
just as may her husband”, and that the 
sanction of the husband or the direction 


may adopt without any authority from her hus¬ 
band and without the consent of her husband' 1 ? 
kinsmen,” 

and that it was in evidence that "the 
right of the widow to adopt was a custom 
of great antiquity.” Their Lordships 
accepted this evidence and found that 
Jain usage had modified the Hindu law 
so as to dispense with the necessity of 
permission from the husband to enable 
the widow to make a valid adoption. 
On the second point before us therefore 
Sheo Singh Rai’s case (1) is entirely in 
favour of the plaintiff, though it cannot 
bo said to be conclusive on the third 
point (which will be discussed hereafter), 
as the property involved in that case was 
self-acquired of the husband of the adopter, 
and their Lordships expressly limited 
their decision to the right of such adopted 
son to succeed to property of that des¬ 
cription only. 

The matter again came under review 
in Lakhmi v. Ghaltai 2), the parties being 
Jains of the neighbouring district of 
Aligarh, and a Division Bench of the 
Allahabad High Court held that the 
"powers of a Jain widow in the matter of adop¬ 
tion were of an exceptional character, namely, 
that she could make an adoption without the 
permission of her husband or the consent of his 
heirs and that the Hindu law had been modi¬ 
fied in several other material particulars, namely* 
that a daughter’s son could be adopted and that 
no ceremonies are necessary such as those pres¬ 
cribed by Hindu law.** 

The whole question was re-examined 
at length in Meerut, and after a lengthy 
inquiry it was found in Manoliar v. Ba- 
7iarsi (3), which was a case among Jains 
that a Jain widow 

had power to adopt a son to her deceased hus¬ 
band without special authority to that effect” 
and (2) that “ a married man could law¬ 
fully he adopted.” Those propositions- 
were re-affirmed in Aslirafi v. Rupchand 
(4), the parties to which were Jains of 
SaharaDpur. 

The matter was taken to the Privy 
Council once more in Sheo Koer Bai v- 
Jeoraj (5) in a case from the Central 
Provinces, anil their Lordships again held 


of yatis or priests are not essential.” The 
learned Judges of the High Court also 
observed at p. 408 of the Reports, that 
the elaborate inquiry held by the local 
Commissioners at Delhi and Jaipur dis¬ 
closed that the leading members of the 
Jain community 

"agree without any qualification that t he widow 

(1) [187G1 1 All. 683=5 I. A. 87=6 N. W. P. 
382 (P. C.). 


the widow of a sonless Jain could legally adopt 
> him a son without any express or implied 
jthority from her deceased husband to mako an 
loption, and the adopted son may bo a grown -1 
p and m arried man.” ___■ 

(2) 11886] 8 All. 319=(I886) A. W. N-_n8 

(3) 11907] 29 All. 495 = 4 A. L. J. 407—(190f) 

(4) U9<Sd SO A1L197 =5 A. L. J. 200 ={1908> 

(5) A. L V B. N 1921 P. C. 77=61 1. 0. 481. 



1932 SONDAR Lal V. Baldeo Singh (Tek Ckand, J.) Lahore 429 


In Bengal also the reported decisions 
are to the same effect. It was held in 
Manik v. Jagat (6) that a widow of the 
Ogwal Jain seot could adopt a son with¬ 
out express or implied authority of the 
husband. This was followed in Harnath 
v. Mandil (7), where it was further ob¬ 
served that there was no material differ¬ 
ence in the custom on the point among 
the Aggarwal, Choreewal, Kandwal and 
Oswal sects of the Jains. 

In our own province the leading autho¬ 
rity is Kahur v. Narinjan (8), where 
numerous instances of such adoptions were 
proved, and a person who had been adop¬ 
ted by a sonless Jain widow of Karnal 
without authority from her husband was 
allowed to succeed to his property. The 
judgment of the trial Court in that case 
has been tendered in evidence in the 
presentcase as Ex. P-13 (printed at p. 57 
of the paper book) and shows that the 
inquiry was very full and detailed, and 
the instances cited were of Jain families 
residing in Delhi and the neighbouring 
towns in the Punjab and the United Pro¬ 
vinces. 

On the present record there is another 
important judgment by Mr. Ellis, Dis¬ 
trict Judge, in Civil Suit No. 90 of 1901, 
decided on 7th July 1902, (Ex. 12), in 
which in a joint family of Saraogis (Jains) 
of Delhi, the adoption of one Durga Prasad 
by the widow of Shankar Das, without 
authority from her husband was upheld 
and the adoptee was allowed to succeed 
to the interest of his adoptive father in 
the co-parcenary property with his 
brothers. This judgment was affirmed on 
appeal by Mr. Clifford, Divisional Judge 
on 17th October 1903, in Civil Appeal 
No. 489 of 1902. The defeated party 
went up in further appeal to the Chief 
Court but the appeal was unsuccessful. 


In addition to this, there are on t 
present record the following 12 
stances, proved by oral evidence of r 
pectable witnesses, of valid adoptions 
Jains widows of Delhi, the adoption 
each case having been made long afl 
the death of the husband and withe 
authority from him or consent of kir 
“en. (After enumerating these i 
G ° Urt proceed0d -) A nu. 
brothir d J D u members of the Ja 

brotherhoodjiave^appeared as witness 

(6) [1890] 17 OalTeia - 

(7j [1900] 27 Cal. 379. 

(8) [1897] 20 P. R. 1897. 


and deposed to the above custom, the 
most important of whom is R. S. P. D. 
Ram Chand (P. W. 20), who is the Secre¬ 
tary of the local Jain Digumbar Society. 
As against this mass of evidence there is 
not a single instance proved by the de¬ 
fendants in which an adoption of a Jain 
by a sonless widow without authority 
from her husband was declared invalid 
by a civil Court, or was not recognized 
by the brotherhood. I hold therefore 
that it is established beyond doubt that 
among Jains of Delhi, Hindu law has 
been varied to this extent that for adopt¬ 
ing a son to her deceased husband, a 
widow need not possess express or implied 
anthority from him, nor is the consent 
of the kinsmen necessary for the pur¬ 
pose. 

The next and the last question for de¬ 
termination is whether a son, validly 
adopted by a widow to her predeceased 
husband, succeedsonly to the self-acquired 
or separate property of the adoptive 
father, or whether such son also takes 
the latter’s co-parcenary interest in the 
joint Hindu family of which he was a 
member at the time of his death. It is 
common ground between the parties that 
the rule of Hindu law of the Mitakshara 1 
School bearing on the point is clear and 
explicit. Under that system of law a 
6on validly adopted by a widow after the 
death of her husband is like a son be¬ 
gotten on her by him and as such succeeds 
to his right, title and interest in all kinds 
of properties, including his interest in 
the joint family, in the same manner as a 
natural born son would have done. As 
observed by Mulla in para. 506, (p. 549) 
of his Principles of Hindu Law (Edn. 7) 
where a widow of a deceased member of 
a joint family validly adopts a son after 
his death 

“ » co-parcenary interest in the joint property is 
immediately created by the adoption co-extonsivo 
with that which the deceased oo*parcener had 
and it vosts at once in the adopted son, provided’ 
that the family is still joint whon the adoption 
is mado.” 

The matter is put beyond all doubt by 
the pronouncement of the Privy Counoil 
in Pratap Singh Sheo Singh v. Agar 
Singhji Raisinghji (9) at p. 792 (of 43 
Bom.) where it was observed : 

"Now it is an explioit principle of tho Hindu 
law that an adopted 6on becomes for all pur- 
poses, tho son of his father and that his rights 
unless ourtailed by the expre ss texts are in every 

(0) A. I. R. 1918 P. C. 192 =60 I. C. 467 = 4G 
I. A. 97=43 Bom. 778 (P. 0.). 
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respect the same as those of a natural born son. 
And a learned authority on Hindu law has ex¬ 
plained that the only express text by which the 
heritable rights of an adopted son are ‘contrac¬ 
ted’ refers to the case of his sharing the heritage 
with an after-born natural (aurasa) son. In 
every other instance the adopted son and the son 
of the body j-taud exactly in the same position: 
Rajkumar Sarvadbikar's ‘Lectures on Hindu 
Law, p. 657. Agains, it is to be remembered 
that an adopted son is the continuator of bis 
adoptive father's line exactly as an aurasa son, 
and that an adoption, so far as the continuity 
of the line is concerned, has a retrospective 
effect; whenever the adoption may he made 
there is no hiatus in the continuity of the line. 
In fact, as Messrs. West and Bubler point out 
in their learned treatise on Hindu law, the Hindu 
lawyers do not regard the male line to be ex¬ 
tinct or a Hindu to have died without male 
issue until the death of the widow renders the 
continuation of the line by adoption impossible. 
West and Buhler’s Hindu Law, p. 996.” 

It was conceded by Mr Badri Das 
that no custom at variance with Hindu 
law on this point has been established 
to prevail among the Jains. On the other 
hand, there are at least three judicial 
decisions which show (.hat the usage of 
the Jains relating to this matter is in 
accord with strict Hindu law. These 
cases are Kahur v. Narinjan (8) the case 
from Karnal; Ex. P-12 decided by Mr. 
Ellis, District Judge, Delhi; and I. L. R. 
29 All . 495. In each of these cases a 
sen adopted by a Jain widow after the 
death of her husband, without authority 
from him or consent of the kinsmen, was 
allowed to succeed to his co-parcenary 
interest in the joint family. To the 
same effect is the judgment of Johnstone 
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as held by their Lordships of the Privy 
Council in Pratap Singh Sheo Singh v. 
Agarstnghji Raisinghji (9) already cited’ 
a widow's: 

“right to make an adoption is Dot dependent on 
her inheriting, as a Hindu female owner, her 
husband’s estate; she can exercise the power 
even though the property is not vested in her 
see to the same effect Dac'nno Hurhisondas v. 
Munhocr Bai (10) and the recent decision of the 1 
Allahabad High Court in Biralal v. l’iari- 
lal ( 11 ).” 

For the foregoing reasons I hold that 
the plaintiff has succeeded in proving 
that he is the validly adopted son of 
Dalla Mai, and as the family was admit¬ 
tedly joint at the time when the adop¬ 
tion was made, the plaintiff has got a 
one-third share in the properties in dis¬ 
pute. I would therefore accept the ap¬ 
peal, set aside the judgment and decree 
of the Court helow and pass'a prelimi¬ 
nary decree in favour of the plaintiff for 
possession by partition of one third share 
of the properties mentioned in para. 3 
of the plaint, with costs in both Courts. 
I would also direct the lower Court to 
appoint a local commissioner to have the 
partition effected. The additional prayor 
in the plaint that the defendants be 
called upon to render account of the in¬ 
come of the joint properties from 1911 
to 1923 was not pressed before us and 
is disallowed. 

Monroe, J.—I agree. 

B .v./R K. _ Appeal allou-ed. 

(10) (19071 31 Bom. 373=34 I. A. 107 (P. 0.). 

(11) A. I. R. 1928 All. 505=111 I. O. 622=51 

All. 54. 


and Chitty, JJ., in Civil Appeal 322 of 
1903, Chhuttan Lai v. Babu Jugal 
Kishore (printed as Ex. P-33 at p. 78 
of the paper book), the parties to which 
were Jains of Delhi and where it was 
held inter alia that the adoption by a 
widow of a son to her husband, several 
years after his death and without autho¬ 
rity from him, had the effect of ‘‘taking 
away” from the other co-parcenors the 
interest of the deceased husband and 
"vesting it in the adopted son.” The 
third point also must therefore be de¬ 
cided in favour of the plaintiff. The 
learned Subordinate Judge has entered 
on an elaborate discussion of the ques¬ 
tion as to whether on a Jain dying son- 
less his widow takes a limited or an 
absolute estate. There appears to be 
some divergence of opinion on that point, 
but for the purposes of the case before 
us, it is not necessary to go into it for, 
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Tek Chand and Johnstone, JJ. 
Court of Wards, Sheikhupura —Defen¬ 
dants—Appellants. 


v. 

Copal Singh and another —Plaintiffs 
Respondents. 

Second Appeal No. 1325 of 1930, De¬ 
cided on 22nd April 1931, from decree 
of Dist. Judge, Lyallpur, D/- 8th April 


•JU. 

Principal and Agent — Power-of-altorney 
Agent authorized to conduct litigation and 
engage pleader—Though no specific autho- 
y given to file appeal, agent has author, y 
conduct litigation in appellate Court. 
Power of-attorney gave power to the_»8 en 
aduct litigation without restriotiDg it to trial 
urt. Agent was authorized also to engage p ea e 

.A _it. mad m von 


AH 


HWd“ P t P h“t tho agent had authority to conduct 

ligation even in appellate Court : 19 J. O. 
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T) 29 I. C. 895; A. I. Ji. 1927 Lah. 184 and 

132 I. C. 895, Rel. on. IP 431 C 1] 

Badri Das and Ajit Prashad for Ap¬ 
pellants. 

Jagan Nath Aggarwal — for Respon¬ 
dents. 

Tek Chand, J.— Civil Appeals Nos. 
1325, 132b and 1327 of 1930 arise out of 
three suits, which were instituted by 
the plaintiffs-respondents against the de- 
fendant-appellant in the Court of the 
Senior Subordinate Judge, Sheikhupura. 
In that Court all proceedings in the suits 
on behalf of the defendant were conducted 
by one Shiv Narain Sharma in whose 
favour he had executed a general power- 
of-attornoy. The suits were decreed and 
three appeals were lodged on behalf of 
the defendant by a pleader, who had been 
engaged by the aforesaid Shiv Narain 
Sharma. The learned District Judre has 
dismissed these appeals upholding a pre¬ 
liminary objection raised by the plain¬ 
tiffs- respondents that Shiv Narain Sharma 
had no authority to engage the pleader 
for instituting the appeals on behalf of 
the defendant. The defendant has pre¬ 
ferred second appeals to this Court against 
the dismissal of his appeals by the learned 
District Judge. 

The only question for determination is, 
whether the power.of-attorney executed 
by the defendant in favour of Shiv Narain 
Sharma on 6th August 1926 conferred on 
the latter authority to conduct litigation 
on his behalf in an appellate Court. We 
have examined the terras of the power- 
of.attorney and are of opinion that this 
question roust be answered in the affirma¬ 
tive. It is no doubt true that the docu¬ 
ment does not specifically authorize the 
agent to file an appeal, but it is clear that 
Pp w ® r is given to him to "conduct litiga¬ 
tion” without restricting it to the trial 
Court, and the words at the end which 
authorize him to engage a pleader or a 
barrister-at-law for conducting the case 
are wide enough to inolude authority to 
appoint a pleader for the purpose of in¬ 
stituting an appeal. The learned District 
Judge has relied upon Bishna v. Mt. 
tiattam (I), but the facts of that case 
were entirely different and the question 
involved was whether under the terms 
of the power-of-attorney then in question 
the agent had the power to compromise 
the suit on behalf of the prinoipal. The 
other ruling referred to i s also inapplic- 

U) U912] 13 I, 0. 92. 


able. The rulings which are really in 
point, and which Mr. Jagan Nath for the 
respondents has been unable to disting¬ 
uish are Dyal v. Eirde Ram (2) and 
Champa Lal-Madho Lai v. Banarsi Dass 

(3) and the recent Division Bench judg¬ 
ment in Bishcn Singh v. Karam llahi 

(4) . 

In our opinion the pleader who pre¬ 
sented the appeals in the District Court 
had been duly authorized on behalf of 
the defendant to do so, and the order of 
the learned District Judge to the contrary 
cannot be sustained. We accept the 
appeals, set aside the judgments and de¬ 
crees of the learned District Judge and 
remit the cases to him for disposal in 
accordance with law. Court-fee on these 
appeals shall bo refunded ; other costs 
shall be costs in the cause. 

S.N'./r K, Decrees set aside. 

(2) 119151 29 I. C. 895. 

(3) A I. R. 1927 Lab. 134=99 I. C. COO. < 

(4) 1.1980] 132 I. C. 895. 
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Harrison and Tek Chand, JJ. ? * 
Dharam Singh and others —PlaintiiSe— 
Appellants. ^ * 

V * ^ 

* * 

Thakar Das and others —Defendants 
—Respondents. ^ 

Second Appeal No. 1574 of 1925, De¬ 
cided on 26th March 1931, from decree of 
Addl. Dist. Judge, Hoshiarpur, D/- 30th 
March 1925. 

Custom (PunjabJ-Dod Rajpuls of village 
Hardo-Kundpur of Tah.il Da.uya, Di.trict 
Ho.hiarpur, can validly marry Bhat Brahmin 
widow. 

A Dod Rajput of Mauza Hardo-Kundpur of the 
Dasuya Tah>il, District Hoshiarpur, can validly 
marry by cbndar andazi mar. iage a Bhat Brah¬ 
man widow and the issuo of such marmco is 
legitimate. IP 432 C 1] 

Shamair Chand, Gullu Ram and Mu¬ 
hammad Amin —for Appellants. 

Fakir Chand and Chandra Gupta —for 
Respondents. 

Tek Chand, J. One Palu, a Dod 
Rajput of Mauza Hardo-Kundpur in the 
Dasuya Tahsil of the Hoshiarpur Distriot 
died in 1920 possessed of about 96 kanals 

°LyT- hlS death mu *ation was 
effected in the name of Thakar Das de- 

fendant l, who was described os his’son. 

About two years later the plaintiffs, who 

are collaterals of Palu, instituted the 

present suit for a declaration that Thakar 

I^s was not the legitimate son and heir 

of Palu and that the land would devolve 
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on the plaintiffs on the death of Mt. Lai 
Devi and Mt. Malto, defendants 2-3, who 
are the widows of collaterals more nearly 
related to Palu. Thakar Das pleaded 
that he was the legitimate son of Palu 
and that the land had been rightly en¬ 
tered in his name by the revenue autho¬ 
rities. 

The Courts below have concurrently 
held that Thakar Das’s mother, Mt. 
Ishari, was a widow of the Bhat caste 
whom Palu had married by chadar andazi, 
that she lived with Palu for about 35 
years, and that Thakar Das was the off- 
Ispring of this union. It has also been 
[found that among Dod Rajputs of Dasuya 
iTahsil, karewa or chadar andazi marri- 
ages are permissible under custom, and 
that it is not necessary for the validity 
'of such a marriage that the woman should 
j belong to the same caste as the husband. 
On these findings the plaintiffs’ suit has 
been dismissed, but the learned District 
Judge has granted to the plaintiffs a 
certificate under S. 41 (3), Punjab Courts 
Act, that the case is fit for a second ap¬ 
peal to this Court to obtain a decision on 
the existence and validity of the custom 
under which 


caste, more especially, if she is a Brah- 
man In the first place, it cannot be 
said that Mt. Ishari, who has been found 
to be a Bhat woman, belonged to a caste 
higher than that of Dod Rajputs. It is 
true that Bhats claim to be, and perhaps 
are, of Brahmanical origin, but there is 
no doubt that, at least in the Punjab 
proper, they occupy a very low status in 
Hindu society. They do not perform any 
priestly. functions; but are bards and 
genealogists and make their living by 
reciting panegyrics and singing like ordi¬ 
nary minstrels. In most cases their 
duties are akin to those of mirasis, 
though, as observed by Ibbetson in his 
Punjab Castes (p. 231, para. 526), they 
are bards of a very superior sort, and 
far removed above the level of the 
mirasi.” As a rule they do not wear 
the sacred thread, nor do they conform to 
the modes of living of high caste Hindus. 
There is evidence on the record, that real 
Brahmans and high caste Jai Karia Raj¬ 
puts do not interdine with them. It 
cannot therefore be said that a Bhat 
woman has the same status as a Brah- 
mani, or that her marriage with a Rajput 
will be open to the same objection as 


"a Dod Rajput of Mauza Ilardo-Kundpur can marriage by a Hindu of the Kshatrya or 
validly marry a Bhat Brahman widow and the the Vaishya caste with a female of the 
issue of such marriage is legitimate.” priestly class. As stated in the Riwajiam 


That Dod Rajputs of this village, and 


Dods are Rajputs of inferior grade, and 


Dasuya Tahsil generally, do not occupy a 
very high social position among the Raj¬ 
puts of the Hoshiarpur District is clear 
from Ex. D, and Ex. D-15, which are 
extracts from the Riwajiams prepared in 
the course of the settlements of 1884 
and 1912-13, respectively: see pp. 122 
and 171 of the paper book. In Ex. D-15, 
they are described as “Rajputs of the 
fifth class,” and it is stated that “among 
them karewa marriage is lawful,” the 
ceremonies performed being like those 
observed by the Jats.’’ This entry is 
supported by a number of instances men¬ 
tioned therein. In the present trial the 
defendant has proved numerous instances 
which show that in this part of the dis¬ 
trict, Dods and other Rajputs of the same 
grade frequently marry widows by 
karewa. This position has not been seri¬ 
ously contested by Mr. Shamair Chand, 
but he has strenuously urged that karewa 
marriage is valid only if both the spouses 
are Rajputs. His contention is that 
custom does not countenance a marriage 
iin which the woman belongs to a different 


in matters relating to marriage, they 
have largely adopted the customs and 
ceremonials of the Jats, who, as is well 
known, are not very strict about the caste 
of the females whom they marry. It is 
however not necessary to pursue this line 
of argument any further, for wo have on 
the record ample evidence that there 
have been several karewa marriages bet¬ 
ween Rajputs of the Dasuya Tahsil and 
Brahman widows, and that these marri¬ 
ages have been recognized as valid, and 
the offspring treated as legitimate.. This 
evidence is discussed in detail in the 
judgment of the learned District Judge, 
and it will be sufficient to refer hero to 


i following instances: . 

1) Ex. D-10 is a mutation, sanctioned 
4th February 1906, by which Arjan 
1 Nidhana, the sons of a Rajput from 
Jrahman widow who had been married 
him by chadar andazi, were allowed 
gucceed to their father s property. 
Ex D-ll is a mutation dated loth 
bruary 1911, by which the estate. of 
izira, Rajput of Shibbo Chak in the 
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Dasuya Tahsil, was taken by bis sons 
born of a Brahmini widow whom be had 
married. This mutation is of particular 
importance, as a contest was actually 
raised by a near collateral of the deceased 
bub was decided against him. (3) Exs. 
D-12 and D-13 show that one Narain, 
Rajput of Harse Mansar, Tahsil Dasuya, 
had married a Brahmiui widow from 
whom he had a son named Sawan. On 
Narain's death in 18S7, his property de¬ 
volved on Sawan, and 20 years later 
Saw an succeeded collaterally to the estate 
of a brother of Narain who had died son- 
less. (4) Ex. D-14 is a judgment of 
Munshi Miran Bakhsh, Munsif, First 
Class, dated 7th December 1396, uphold¬ 
ing the claim of Mt. Tulsan, a Brahman 
widow who had married Dholu, Rajput, 
to succeed to the latter’s property. 

As against all this, not a single in¬ 
stance has been cited by the plaintiffs in 
which the offspring of such a marriage 
has been deprived of inheritance. The 
only document on which Mr. Shamair 
Cband strongly relied is Ex. P/14 but in 
that caso the factum of the marriage had 
not been definitely established and the 
remarks of the District Judgo, Mr. Clif¬ 
ford, against the validity of the re¬ 
marriage are clearly obiter dicta. More¬ 
over, the parties to that case belonged to 
Una, where Rajputs nre admittedly much 
more orthodox than in Dasuya Tahsil. I 
therefore agree with the learned District 
Judgo that the weight of ovidenco on the 
present record is decidedly in favour of 
the custom set up by tho defendant. 

It is also significant that Palu, though 
he lived with Mt. Ishari for 35 years, is 
cot shown to have been excommunicated 
by the brotherhood of Dod Rajputs. 
Further, wo have the all-important fact, 
admitted by witnesses for both sides, 
that ThakurDas, defendant, has been 
married fcwico in Rajput families of the 
Bihal Got, who, according to the Riwaj- 
lam, are in the same grade as Dods. The 
evidence shows that on both occasions 
the plaintiffs, like other members of the 
brotherhood, joined the marriage parties 
and took part in the festivities. 

I am of opinion that the learned Dis¬ 
trict Judge has rightly held that the 
marriage of Palu with Mt. Ishari was 
valid by custom and that Thakar Das, 
defendant, is Palo's legitimate son and 
therefore entitled to succeed to his 
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estate. The appeal fails and I would dis¬ 
miss it with costs throughout. 

Harrison, J.—I agree. 

s.n./r.k. Appeal dismissed . 
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Broadway, J. 

Emperor 

v. 

Pritam Singh — Accused — Opposite 
Party. 

Criminal Revn. No. 7 of 1932, Decided 
on 29th February 1932. 

(a) Criminal P. C. (189S), S. 439—High 
Court has jurisdiction to revise Sessions 
Court's order allowing bail to accused— 
Criminal P. C. (1898). S. 497 (5). 

Where the Sessions Court allows the accused 
to bo at largo on bail it is within the jurisdiction 
of tbo High Court to consider whether the order 
passed by the Sessions Court under S. 497 should 
or should not be maintained, and also whether 
under S. 497 (5) tho accused should be allowed 
to continue at large. IP 434 C 1) 

(b) Criminal P. C. (1898), S. 497—Charge 
of attempt to murder—Injured person not 
well enough to be subjected to identification 
parade—Bail should not be allowed. 

When a person is charged with such a serious 
charge as attempt to murder bail should not bo 
allowed especially wheu the injured person is 
not well enough to bo subjected to tho ordoal of 
an identification parado. [P 431 C 1] 

C. H. Carden Noad —for tho Crown. 

J. G. Sethi—lor Opposite Party. 

Order.—As a result of certain hap¬ 
penings at Ludhiana on 29th November 
1931, a lad named Ashiq Hussain was 
seriously stabbed. Certnin persons were 
arrested under S. 307, I. P. C., on a 
charge of attempting to murder the said 
lad. The Magistrate refused to releaso 
these persons on bail whereupon they 
moved the Sessions Judgo asking that 
they be allowed on bail. The learned 
Sessions Judge recorded a somewhat 
lengthy order on 5th December 1931, 
enlarging the said persons on bail on 
their furnishing security in the sum of 
Rs. 2,000 with one surety each. One of 
tho principal reasons for allowing bail 
appears to have been that up to 5th 
December 1931 identification parade had 
not been held and therefore the prosecu¬ 
tion were not in a position to state defi¬ 
nitely which, if any, of the persons 
arrested had actually inflicted the knife 
wound on the boy. 

An application has uow boon put in 
on behalf of the Crown under S. 497 (5) 
Criminal P. C., setting out the faots and 
asking that the bail of one of the said 
persons, namely, Pritam Singh, should be 


434 Lahore 


Gain Chand v. Emperor (Tek Chand, J.) 


cancelled and he should bo remanded 
to custody. Notice of this application 
was issued on two occasions, but strange 
to relate, on neither occasion was it pos¬ 
sible to serve Pritam Singh with the 
notice although Mr. Sethi who appeared 
for him to-day informed me that Pritam 
Singh had been regularly appearing in 
Court at the hearings of the case which 
appears to be proceeding. I have also 
been told to-day that, as soon as the in¬ 
jured lad was in a condition to do so, he 
was called upon to identify his assailant 
and that he had identified Pritam Singh 
as the man who actually inflicted the 
knife wound on him. 

Mr. Sethi has contended first that this 
Court has no jurisdiction either under 
S. 497 or S. 439, Criminal P. C., to 
interfere with the discretion of the Ses¬ 
sions Court. In this view I am unable 
to concur. Had the learned Sessions 
Judge refused to admit Pritam Singh to 
bail, this Court would undoubtedly have 
been moved in the matter and could, had 
it thought fit, havo passed an order in 
favour of Pritam Singh. Similarly, to 
my mind, it is within the jurisdiction of 
this Court to consider whether or not the 
order of the Sessions Judge passed under 
S. 497, Criminal P. C., should or should 
not be maintained and also whether 
under the provisions of sub-S. (5), S. 497, 
Criminal P. C., Pritam Singh should be 
allowed to continue at large. While 
I am in favour of exercising the Court's 
discretion in matters relating to bail 
liberally in the case of ordinary offences, 

I do not think that when a person is 
arraigned in a charge of so serious a 
nature as attempt to murder, bail should 
.be allowed especially, when the main 
reason appears to have been that the in¬ 
jured person had not been well enough to 
bo subjected to the ordeal of an identifi¬ 
cation parade. Under these circum¬ 
stances I consider that at the present 
moment Pritam Singh should be taken 
into custody. I therefore cancel his bail 
and direct that ho surrender to that bail 
and be taken into custody until such time 
as the Magistrate concerned is in a posi¬ 
tion to come to a definite conclusion in 
the case. 

S.N./R.K. Bail cancelled. 
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Tek Chand, J. 

Gian Chand —Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No.'226 of 1932 
Decided on 7th May 1932, against order 
of Sess. Judge, Rawalpindi, D/- 12th 
February 1932. 

*,* Cod e (I860), S. 414-Word 

believe'’ it much stronger than ‘‘suspect" 

European soldiers giving stolen jewelry 
to accused for sale—Jewelry being such as 
is usually worn by Indian females—Accused 
could not be said to believe or to have rea¬ 
son to believe that jewelry was stolen. 

The word ‘believe” in S. 414 is much stronger 
than the word “suspect” and involves the 
necessity of showing that the circumstances 
were such that a reasonable man must have felt 
convinced in his mind that the property with 
which he was dealing was stolen property. It is 
not sufficient to show merely that the accused 
was careless or that he had reason to suspect 
that the property was stolen or that he did 
not make sufficient enquiry to ascertain whether 
it had been honestly acquired: G Horn. 402, Foil . 

The mere fact that jewelry handed over to 
the accused for sale by a European 6oldier was 
such as was usually worn by Indian females, 
and a European is not expected to own it, is 
not, standing by itself, suilicient to support the 
finding that tho accused believed or had reason 
to believe that the jewelry was stolen 

IP 435 Cl, 2] 

D. Bevan Petman —for Petitioner. 

V. N. Sethi for Government Advo¬ 
cate —for the Crown. 

Judgment. — The petitioner Gian 
Chand, an auctioneer and commission 
agent of Rawalpindi, has been convicted 
under S. 414, I. P. C., for having volun¬ 
tarily assisted one Urquhart, Staff Ser¬ 
geant in the Supply and Transport 
Corps, in disposing of certain jewelry 
which he knew, or had reason to believe, 
to be stolen property. The trial Magis¬ 
trate sentenced tho petitioner to rigor¬ 
ous imprisonment for one year, but on 
appeal the learned Sessions Judge has 
altered tho sentence to rigorous impri¬ 
sonment for eight months and a fine of 
Rs. 2,000. The petitioner has preferred 
a petition for revision to this Court 
and I have had the case exhaustively 
argued by Mr. Bevan Petman for the 
petitioner and Mr. V. N. Sethi for the 
Crown. 

The case for the proseoution is that 
P. \V. 1, Benai Chandar Dutt, who is a 
storekeeper in the Supply and Transport 
Depot, Rawalpindi, placed a small tin 
box containing a number of gold orna- 
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monts in fche office safe on 28fch July 
1931, as there were rumours in the city 
of an apprehended raiyafc in connexion 
with the Barawafafc festival. The key 
of the safe used to remain with Benai 
Chandar, but that of the office room with 
Staff Sergeant Urquhart. On 2nd Novem¬ 
ber the Colonel in charge of the Depot 
inspected the office and had the safe 
opened in order to place some conliden- 
tial papers in it. When Benai Chandar 
took out the tin box, which he had 
placed in the safe about three months 
before, he discovered that instead of 
jewelry it contained stones. He repor- 
ted the matter to the police immediately; 
an investigation was started, and even¬ 
tually Uruqharfc was arrested. He ha9 
since been tried and found guilty under 
S. 380, I. P. C. D uring the investiga¬ 
tion the police arrested the petitioner 
also and sent him up for trial under 
S. 414 for having voluntarily assisted 
Urquhart in disposing of the jewelry 
knowing, or having reason to believe, 
that it was stolen property. 

The petitioner admitted having re¬ 
ceived some jewelry for sale on commis¬ 
sion from Urquhart, who at the time gave 
out his name as ‘‘Myers*’ and asked him 
to sell it. He also admitted having sold 
the jewelry but stated that he did so in 
the open market and had paid the sale 
proceeds to Urquhart partly in cash and 
partly in the shape of goods from his 
shop. He denied that he had known 
Urquhart before these transactions, or 
that at any time before his arrest he sus¬ 
pected that Urquhart's real name was 
not Myers.” The evidence on the re¬ 
cord leaves no doubt that the pieces of 
jewelry which wore made over by Urqu¬ 
hart to the petitioner for sale belonged 
to P. W. 1 Benai Chandar, and it is not 
disputed by counsel for the petitioner 
that they were stolon by Urquhart from 
the iron safe. The question for deter¬ 
mination therefore, is whether the peti- 
tioner knew, or had reason to believe, 
that the jewelry in question was stolen 
property. (His Lordship then discussed 
evidence and proceeded). The only point 
against the petitioner is that the jewelry 
which Urquhart gave him for sale is 
sncli as is usually worn by Indian 
females and a European soldier is not 
jMpected to own it. Mr. Petman has 
tried to offer various explanations, but I 
,ao not think it necessary to discuss them 


here, for I am of opinion that this cir¬ 
cumstance, standing by itself, i3 notj 
sufficient to support the finding that the 
petitioner believed, or had reason to be¬ 
lieve, that the jewelry was stolen. As 

observed in Empress v. Rango Timaji (1). 

■‘the word "believe’* in S. 414 is much stron¬ 
ger than the word “suspect," and involves the 
necessity of showing that the circumstances 
were such that a reasonable man must have 
felt convinced in his mind that the property 
with which he \va9 dealing, was stolen property. 
It is not sufficient in such a case to show that 
the accused person was careless, or that he had 
reason to suspect that tho property was stolen, 
or that he did not make sufficient inquiry to 
ascertain whether it had been honestly acqui*t 
rod." 

For the foregoing resons, I hold that 
the evidence on tha record falls short of 
establishing the guilt of the petitioner of 
an offence under S. 414, I. P. C. I 
therefore accept the petition, set aside 
the conviction and sentence and acquit 
him. The petitioner will be discharged 
from his bail bond. 

S.n./r.k . _ Conviction set aside. 

(1J 11881] 6 Bom. 402. 
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Hayat Khan and another— Convicts— 
Petitioners. * 


- — 

Empcrot —Opposite Party. 

Criminal Revn. No. 451 of 1931, De- 
mded on 26th June 1931, from decision 
^ 13fc - Ma S- Attook. D /- Gth April 

un c /™ n, ‘ p i c : (1898), S. 106- Offence 

ritj u„5er 32 S 4 To A 6 CCU ‘ ed *“ b * PUt ’ 

S ca ? b0 P ut security under 

^ Klb lie must be convicted of the offence of cri¬ 
minal intnmdatum or of au offonce involving a 
breach of the poaco but tho formal finding 5 £ 
breach of pence> can bo dispensed with whore 8 an 

Hmr C fll md0r k S; bas bo0Q committed since 
that offence obv'ouslymvol vos a broach of peace: 

A. J. It. 18-1 Lah. 9G, Rcl. on. [p 43G 0 jv 

Mohammad Akbar Khan — for tho 
brown. 

~ Hayat Khftn and *>aulat 
Khan file a revision applicaaion against 

the order of the Honorary Magistrate 
Fjrst Class Shamsabad, binding them over 
to exeoute bond in Rs. 200 each with ono 
surety for one year under S. 106, Cri¬ 
minal P. C. This order was delivered in 

0halan in oona flquenoo 
of which the two applicants were con- 

Rs In U ° If S> L P * fined 

Rs. 40 eaoh or three months’ rigorous 
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imprisonment in default. They originally 
also applied for the revision against the 
conviction order hut in my Court this ap¬ 
plication was withdrawn ‘and only the 
application against the order under 
S. 106, Criminal P. C., is represented by 
the counsel for the appellant Chaudhri 
Charanjit, Advocate. The reasons alleged 
for the revision are purely tchnical and 
rest on the principle which has been laid 
down in numerous rulings of the High 
Courts of India, that to sustain an order 
under S. 106, Criminal P. C., it is first 
necessary that the trying Court should 
make a proper inquiry and arrive at a 
judicial finding that the offence which 
has been the subject of a trial involved 
breach of the peace and public tranquil¬ 
lity. Rulings in point are Muhammad 
Jiahim v. Emperor (l), Atma Ram v. 
Emperor, A. I. R. 1927 All. 157, Rafat- 
ullah Paramanik v. Rajek Sardar, A. /. 

R. 1930 Cal. 646. In this case no in¬ 
quiry at all was made and no findings 
were arrived at. I therefore consider 
that it is a proper case to forward to the 
High Court for revision and cancellation 
of the security order. 

Order.—As laid down in Abdulla v. 
Emperor (2), it is necessary that the ac¬ 
cused should have been convicted of the 
offence of criminal intimidation or of an 
offence involving a breach of the peace 
before he can be put on security under 

S. 106. Here the accused committed an 
offence under S. 324. This obviously in¬ 
volved a breach of the peace and it was 
immaterial whether the Magistrate saw a 
formal finding to this effect or not. I 
follow our own ruling and A. I. R. 1927 
Oudh 101 and dismiss the application for 
revision which curiously enough is sup¬ 
ported by counsel for the Crown. 

V.B./B.K. Avnlicatio n dismissed. 

(1) A.I.R. 1920 All. 144=89^I.C. 1025=20 Cr. 
L.J. 1457. 

12) A.I.R. 1921 Lah. 96=03 I. C. 609=22 Cr. 
L.J. 709=2 Lab. 279. 
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Jai Lal, J. 

Mt. Salliai —Convict—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Petn. No. 1189 of 
1931, Decided on 29th January 1932. 

(a) Frontier Crimes Regulation (3 of 1901), 
S*. 48 and 49—S*. 48 and 49 apply only to 
order* patted by tpecial tribunal* —They 
do not affect High Court* power*. 


Sections 48 and 49 relate to orders passed by 
the “Deputy •Commissioner" or the “Commis¬ 
sioner" in exercise of powers expressly conferred 
on them by the Regulation, and which consti¬ 
tute special tribunals and have the effect of 
ousting the jurisdiction (original and appellate) 
of the ordinary criminal Courts. But so far as 
the appellate or revisional jurisdiction of High 
Court is concerned it is not affected by these 
section. |P 437 C 1) 

(b) Frontier Crime* Regulation (3 of 1901), 
S. 30—Mere fact that woman i* of bad 
character and another person visits her 
father with whom she had been residing is 
insufficient to prove adultery. 

In the charge of adultery it is necessary to 
prove by direct evidence either the commission 
of adultery or such circumstances as raise an 
irresistible conclusion that adultery has been 
committed. This cannot be done by merely al¬ 
leging that the woman is of bad character and 
that another person has been visiting her father 
with whom she had been residing. 1? 438 C 1] 

S. R. haul —for Petitioner. 
Khursha:d Zaman for Govt. Advocate 
—for the Crown. 


Order.—This petition for revision 
raises an important question of jurisdic¬ 
tion. The petitioner Mt. Sabhai has 
been convicted under S. 30 of the Frontier 
Crimes Regn. 3 of 1901 and has been 
sentenced to two years' rigorous impri¬ 
sonment. S. 30 of the Regulation bas 
enacted a substantive offence and pro¬ 
vides that a married woman who know¬ 
ingly and by her consent has sexual in¬ 
tercourse with any man who is not her 
husband is to be deemed to be guilty of 
the offence of adultery punishable with 
imprisonment which may extend to five 
years. The petitioner was tried and con¬ 
victed by Sardar Balwant Singh Garewal, 
Magistrate, First Class, Leiah in the Dis¬ 
trict of Muzaffargarh and her appeal was 
dismissed by the Sessions Judge of Multan 
on its merits. 


As I was doubtful whether there was 
ifficient evidence in support of the con- 
ction I issued notice to the Crown ; at 
te hearing of the petition the Crown 
as represented by Mr. Khurshaid 
iman, advocate who raised a preliminary 
qection that this Court is not competent 
i interfere on revision where a person 
is been convicted under any section of 
te Regulation concerned and, in suPP 01 ^ 
this objection he relied upon Ss. 4b 
id 49 of the Regulation, the former ot 

hich provides that : 
no appeal shall lie from any decision given 
cree or sentence passed, order “ a ?°| “ 

nc, under any of the provision, of this Kegu 

lion,” 
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and the latter authorizes the Commis¬ 
sioner to call for the record of any pro¬ 
ceeding under the Regulation and revise 
any decision, decree, sentence or order 
given, passed or made therein. It ap¬ 
pears to me however that these two 
jsections merely relate to orders passed 
by the ' Deputy Commissioner" or the 
“Commissioner 1 * in exercise of powers 
expressly conferred on them by the Re¬ 
gulation and which mainly have the 
effect of ousting the jurisdiction (original 
and appellate) of the ordinary Courts. 
So far as the appellate and revisional 
jurisdiction of this Court with regard to 
^proceedings pending before or cases deci¬ 
ded by the Magisfcratesor Sessions Judges 
is concerned it is not affected by these 
sections. S. 59 of the Regulation ex¬ 
pressly provides that an offence punish¬ 
able under S. 29 or S. 30 of the Regula¬ 
tion may be tried by a Court of Session 
or by the Court of a Magistrate of the 
First Class and that the offence punish¬ 
able under S. 37 may be tried by any 
Magistrate of the First Class. It seems 
to me that the present case was decided 
by the Magistrate, First Class, under the 
provisions of S. 59 and therefore the 
appellate jurisdiction of the Sessions 
Judge and the revisional jurisdiction of 
this Court is not affected. 

The Regulation mentioned above has 
the effect of constituting special tribunals 
for the trial of specified offences, of pro¬ 
viding special procedure for dealing with 
certain acts which affect public tranqui¬ 
lity and, lastly, of constituting new 
oflences. It further confers power on 
the Deputy Commissioner to withdraw 
proceedings from the ordinary Courts 
and to commit them for trial to specially 
constituted tribunals and to dispose of 
them himself and also to pass certain 
orders himself without reference to such 
tribunals. But persons who offend against 
the ordinary criminal law or against 
the newly constituted offences are amen¬ 
able either to the jurisdiction of the 
ordinary Criminal Courts or, at the dis¬ 
cretion of the Deputy Commissioner, to 
the jurisdiction of the specially con¬ 
stituted tribunals. When however juris¬ 
diction is exercised by ordinary oriminal 
Courts even with regard to the specially 
constituted offences, the exercise of such 
jurisdiction by them is subject to the 
appellate and revisional jurisdiction of 
the superior Courts. The application of 


the provisions of Ss. 48 and 49 is there¬ 
fore only to orders passed by the Deputy 
Commissioner and the Commissioner ac¬ 
ting under the express provisions of the 
Regulation. I am therefore of opinion 
that this Court has jurisdiction to revise 
the order of the Sessions Judge and the 
Magistrate in the case on its merits. If 
however I had held that the objection 
raised on behalf of the Crown is sound 
still I would have had jurisdiction to set 
aside the order of the Sessions Judge 
owing to its being without jurisdiction, 
thus leaving the convict to invoke the 
revisional jurisdiction of the Commis¬ 
sioner. Bub I am of opinion that I am 
competent to revise the judgments of the 
Magistrate and also of the Sessions Judge 
on the merits. I have not expressed any 
opinion on the merits of the case as I 
have not heard counsel on that aspect of 
the case, and I proceed to do so now. To 
be heard on 29th January 1932. (After 
further hearing, his Lordship passed the 
following.) 

Order.—This judgment will be read 
in continuation of my order of 21st Janu¬ 
ary 1932. I have now heard counsel 
and am of opinion that an offence under 
S. 30 of the Frontier Crimes Regulation 
has not been proved against the petitioner. 
A complaint was filed by the husband of 
the petitioner but no specific time was 
mentioned when the petitioner had com¬ 
mitted the offence. Some evidence was 
given at the trial by persons who alleged 
that they had actually seen her commit¬ 
ting adultery but the occasion mentioned 
by them is different to that mentioned 
by the complainant in his statement. In 
any case the evidence has not been con¬ 
sidered to be reliable and the Sessions 
Judge has upheld the conviction merely 
on the testimony of the husband who in 
his examination-in-chief did not state 
that he had witnessed the offence on any 
particular occasion though in cross-exa¬ 
mination he did say that he had actually 
seen the persons concerned committing 
adultery with the petitioner a few days 
before tbe statement. The Sessions Judge 
has upheld the conviction for the follow¬ 
ing reasons : 

Now, *in a case liko the present, the im¬ 
portant witness is the husband. For this reason 
the law insists that such a oomplaint shall be 
° r £ u 8kt by the husband. The offence is suoh 
which by its nature is committed in secrot, and 
u is not likely that thoro will be a numbor of 

eye-witnesses to it. The evidence of alleged eye- 
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witnesses is therefore a priori aspect but unless 
very good reason is shown why the husband 
should bring a false charge, it is reasonable to 
believe him. It is unlikely that a husband will 
accuse his wife of adultery without a cause.” 

This is a reasoning which does not 
appeal to me. The husband may have 
other motives for bringing a false charge 
and in this case it is conceded that the 
husband and wife have been living sepa¬ 
rately. The latter is living with her 
father. The mere fact that another per¬ 
son has been going to visit the father of 
the wife is no proof of her adultery with 
'that other person. In the charge for 
adultery it is necessary to prove by direct 
evidence either the commission of adul¬ 
tary or such circumstances as raise an 
irresistible conclusion that adultery has 
been committed. This in my opinion 
cannot be done by merely alleging that 
the woman is of bad character and that 
another person has been visting her 
father with whom she had been residing. 

The evidence of the witnesses who 
have deposed to have seen the petitioner 
committing adultery is not reliable and, 
as I have already stated above, does not 
correspond with the testimony of the 
husband. I have not been able to follow 
the whole of the judgment of the learned 
Sessions Judge but after an examination 
of the evidence I am of opinion that the 
charge has not been proved against the 
petitioner. I accordingly accept the 
petition and setting aside the conviction 
acquit Mt. Sabhai and direct that she be 
released from jail forthwith. 

S.N./r.K. Revision allowed. 
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Siiadi Lal, C. J. and Agha Haidar, J. 

Jumma Fateh Mohammad Convict 
Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 237 of 1932, 
Decided on 4th May 1932, from order of 
Sess. Judge, Jhelum, D/- 2nd February 
1932. 

(a) Evidence Act (1872), S. 30—Confe*»ion 
—Confeation must be taken a* a whole. 

Where there is no other evidence to show affir¬ 
matively that any portion of the exculpating 
elemont in the confession is false, the Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element 


IP 439 C 2] 

(b) Penal Code (1860), S. 300, Excep. 1 

Mother behaving shamelessly in running 
away with her paramour—Paramour killed 
— Provocation held not to be “grave and 
sudden.” 

The mother of the accused had been behaving 
in a shameless manner in running away with 
her paramour (the deceased) on several occasions, 
but this was chronic. On the last occasion how¬ 
ever the mother had run away with her young 
daughter aged about 16/17 years. The deceased 
was suspected to be at the bottom of the affair 
and was killed by the accused. 

Held : that inspite of the paugs of shame and 
humiliation, which tho accused, must have been 
feeling it could not be said, having regard to tho 
provisions of Excep. 1, S. 3C0, that the provoca¬ 
tion to the accused was “grave and sudden.” 

IP 440 C 1] 

Din Mohammad —for Appellant. 

Abdul Rashid —for the Crown. 

Agha Haidar, J. — Three persons, 
Jumma, Allah Dad and bis son Butn, 
were committed by a First Class Magis. 
trate to the Court of the Sessions Judge, 
Jhelum, to take their trial on a charge 
uuder S. 302, I. P. C., for tho murder of 
one Ladhu. Allah Dad and Buta were 
acquitted, but Jumma a young man aged 
about 22 years, has been found guilty and 
sentenced to death. He has appealed to 
this Court through Mr. Din Mohammad 
and the record is also before the Court, 
under S. 374, Criminal P. C., for con¬ 
firmation of the capital sentence. Mt. 
Sardar Bano is the mother of Jumma 
accused. Some four years before the 
present occurrence she eloped with tho 
deceased. A criminal complaint was filed, 
but the proceedings were dropped as the 
woman was restored to her husband. 
About a year after this incident Bho was 
again enticed away by the deceased, but 
the matter was settled and the woman 
returned to her homo. About a month 
before the murdor of Ladhu, Mt. Sardar 
Bano left her homo and this time took 
away with her Mt. Suban, her daughter, 
wife of Malik Khan. The deceased a 
married man with a family was suspected 
to be at the bottom of this affair. It 
may be mentioned that Allah Dad is the 
father of Malik Khan and Buta is his 
brother. On 9th October 1931, Ladhu 
was murdered in the court-yard of one 
Bahadur who is related to Jumma ac¬ 
cused as his brother-in-law. The incident 
is alleged to have been witnessed by 
Fazal Khan, P. W. 3, Mt. Roshan Bano. 
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while rejecting the exculpatorv element as in¬ 
herently incredible: A. I. R. 1931 All. 1, Rel. rn . 
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I*. W. 5, Karam. P. W. 6 and Mirza 
P. W. 11. Mirza is alleged to have seen 
only the preliminary stages of the mur¬ 
der and says that Jumma bodily lifted 
the deceased and carried him inside the 
house of Bahadur and Buta struck him 
on the head with his hatchet. The re¬ 
maining three eyewitnesses depose that 
they saw the attack upon the deceased 
when hatchet blows, both from the 
sharp as well as the reverse side, were 
being inflicted upon him. 

The deceased received no less than 21 
injuries. Injuries Nos. 2 to 13 were 
incised wounds, while the rest wore long 
contusions, two of them being at least 
one foot in length, and there were two 
abrasions. According to the medical 
witness Doctor N. D. Mehta, P. W. 2, 
the incised injuries may have been 
caused with an axe and, excepting in¬ 
juries Nos. 1 to 14, the other injuries 
could not have been caused by the re¬ 
verse side of an axe. Injuries Nos. 15 
and 16 could have been caused by stones, 
while injuries Nos. 17 to 21 may have 
been given with the handle of an ase. 
In cross-examination this witness stated 
that, if injuries Nos. 17 to21 were caused 
by the handle of an axe, it must have 
been a long handle. The axe has not 
been recovered, and the Sessions Judge 
has rightly held that the evidence of the 
alleged eyewitnesses is in conflict with 
the medical evidence and accordingly he 
has not believed them. He has also 
characterized Mirza, P. W. 11, as the 
least trustworthy witness. 

Before the committing Magistrate the 
accused stated that, on the day in ques¬ 
tion, his wife had gone to his haveli to 
clean it, and that, while he was outside 
the haveli, he heard his wife’s scream. 
He went inside and saw that the de¬ 
ceased had oaught hold of his wife by the 
waist and had thrown her down. The de¬ 
ceased and the accused then grappled to¬ 
gether and the latter picked up an axe, 
which happened to be lying there, and in¬ 
flicted a blow upon the head of the deceased 
with it. The deceased fell down and 
then the acoused gave him a number of 
blows both with the sharp as well as the 
blunt sides of the axe. Two witnesses 
were produced by the acoused Jumma in 
defence. One of them, Mt. Shah Bano, 
D. W. 1, supports the story of her hus¬ 
band and further states that she helped 
her husband in his attack upon the decea¬ 


sed by throwing stones at him and striking 
him with a stick. The other witness is 
Karam Ali. He also says that he saw 
Jumma accused and the deceased grappling 
together while Mt. Shah Bano was beat¬ 
ing him with a thrashing club. The Ses¬ 
sions Judge has not accepted the evidence 
of these two witnesses for obvious 
reasons as Mt. Bano is the wife of Jumma 
accused and is therefore a highly inter¬ 
ested witness, while Karam Ali is also a 
near collateral of Jumma. Moreover 
these two witnesses contradict each other 
and therefore no reliance can be placed 
upon their testimony. The Sessions 
Judge has based the conviction of the ac¬ 
cused upon his statement before the com¬ 
mitting Magistrate as well as before the 
Sessions Court and held that, as no case 
of "grave and sudden provocation had 
been made out" the defence fell within 
the purview of S. 302, I. P. C. 

In appeal the learned counsel for ap¬ 
pellant raised two points. First, he 
argued that the confessional statement of 
the accused must be taken as a whole, 
and that as part of the statement is ex¬ 
culpatory, it must therefore be accepted 
and the accused should be given the 
benefit of S. 100, thirdly. Secondly, he 
pleaded that at any rate, Excep. 1, 
S. 300, I. P. C., applied. He relied upon 
the Full Bench decision in Emperor v 
Balmukand (l), which lays down that: , 
“where thore is no other evidence to showi 
affirmatively that any portion of the exculpating 
element in tho confession is false, the Court 
must nccopt or rojeot the confession as a wholo 
and cannot accept only the inculpatory element 
while rejecting tho exculpatory clement as in¬ 
herently incredible." 

The proposition of law is undoubtedly 
correct; but, on a perusal of the record, 
it appears that the exoulpatory statement 
is not altogether true. In tho first place 
there i3 no mention in it of the part 
which Mt. Shah Bano, D. W. 1, is alleged 
to have played in the attook upon the 
deceased. Besides, Khan Sahib Riasat 
Ali Khan, P. W. 4, i9 a witness whose 
evidence has, for obvious reasons, been 
accepted. This witness has stated that, 
on information reoeived, he went to the 
scene of the occurrence and met Jumma 
thore. He asked him why they had 
fought, upon which Jumma replied that 
it wa9 over a woman; that Ladhu, Mirza 
a nd Bobu were on one side and he and 

(l) A. I. R. 1981 All. 1=129 I. O. 268=1981 
Or. 0.1=92 Or. L. J. 862=52 All. 10U 
(F. B.). 
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Buta accused on the other, that the parties 
had pelted each other with stones, and 
that Ladhu had died in consequence of 
the injuries by stone-throwing. In view 
of this evidence it cannot be said that 
the exculpatory portion of the confes¬ 
sional statement cf the accused is cor¬ 
rect. This being so, the argument based 
upon S. 100, I. P. C., at once falls to the 
ground, even assuming that it had appli¬ 
cation otherwise. 

There remains the question as to how 
far the accused can take advantage of the 
provisions of Excep. 1, S. 300, I. P. C. 
It is no doubt true that Mt. Sardar Bano, 
the mother of the accused, in spite of her 
matronly years, had been behaving in a 
shameless manner in running away with 
her paramour from time to time; but this 
was chronic, and it cannot be said that 
the accused had received any "grave and 
sudden provocation” as contemplated by 
the aforesaid exception on this score. 
On the last occasion however Mt. Sardar 
Bano had run away with her young 
daughter Mt. Suban, aged about 16/17 
years, and the disappearance of the girl 
must have been a terrible shock to the 
accused. And while Mt. Roshan Bano, 
P. W. 5, the sister of the deceased, was 
weeping and wailing at his death, Jumma 
gave vent to his real feelings when he 
addressed her saying: 

‘‘We have been crying for four years and new 
that Ladhu has been killed you are feeling his 
loss very much.” 

I can very well understand the pangs 
of shame and humiliation which the ac¬ 
cused, who is a young man aged about 
22 years, must have been feeling all these 
years owing to the disgraceful behaviour 
of his mother and the wickedness of the 
deceased and his passions must have been 
roused to a white heat this time when 
his little sister too had disappeared with 
her mother. It is true that the deceased 
was suspected to have been responsible 
for the whole affair. But it cannot be 
said, having regard to the provisions of 
Excep. 1, S. 300, I. P. C., that the provo¬ 
cation to the accused was grave and 
sudden.” This being so, the judgment 
of the trial Judge seems to be in accord¬ 
ance with the law as it stands. I would 
therefore affirm the conviction and sen¬ 
tence of the accused under S. 302, 
I. P. C., and dismiss his appeal. 

Shadi Lai, C. J .—I agree. 

D.R./R.K. Appeal dismissed. 
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Xatha Siyigh —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Misc. Petn. No. 51 of 1932, 
Decided on 8th April 1932. 

Criminal P. C. (1898), S. 526—Erroneous 
refusal to accept bail justifies transfer of 
case. 

Where Magistrate erroneously refuses to accept 
bail aDd unnecessarily prolongs proceedings the 
accused is likely to feel reasonable apprehension 
and transfer of case is justifiable. IP 440 C 2} 

Mohammad Amin —for Petitioner. 

Order.—This is an application for 
transfer of a criminal case from the 
Court of Lala Wazir Chand, Magistrate 
1st Class, Rawalpindi, to another Court 
of competent jurisdiction. The peti¬ 
tioners werechallaued under Ss. 420/120, 
I. P. C., which is a bailable cffence. 
On 27th January 1932 the learned trial 
Magistrate ordered their release on bail. 
The petitioners being residents of Am- 
hala filed bail bonds duly verified by the 
Cantonment Magistrate. The trial Magis¬ 
trate however for reasons which are 
obviously erroneous, twice refused to ac¬ 
cept the Cantonment Magistrate's veri¬ 
fication and unnecessarily prolonged the 
proceedings until the Sessions Judge ac¬ 
cepted the same bail bonds and ordered 
their release. The accused persons were 
thus kept in custody for about three 
weeks longer than they should have 
been. Though there is no reason to 
suppose that the learned Magistrate had 
any real bias in his mind against the 
petitioners, there can he no doubt that 
the procedure adopted by him was such as 
is likely to raise a reasonable apprehen¬ 
sion in the minds of the petitioners that 
they shall not have a fair trial in his 
Court. I therefore accept the petition, 
withdraw the case from the Court of 
Lala Wazir Chand, and remit it to the 
District Magistrate, Rawalpindi, who 
will try it himself, or assign it to any 
other Magistrate of the First Class in the 
district. Th9 petitioners havo stated 
before me that they do not want a de 
novo trial. The Assistant Registrar will 
take steps to transmit the record to the 
District Magistrate forthwith. 

S.N./r.K. Case transferred . 
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Jai Lal and Agha Haidar, JJ. 

Gopal Singh —Petitioner. 

v. 

Mrs. N. Johnstoic and others Oppo¬ 
site Parties. 

Civil Misc. Petn. No. 722 of 1931, 
Decided on 17th March 1932, for leave 
to appeal to His Majesty in Council. 

(a) Civil P. C. (1908), S. 109 — Two iepa- 
rate suils—One application for leave to ap¬ 
peal to Hi* Majesty is not authorized. 

There is no provision of law Authorizing one 
application for leave to appeal to His Majesty 
in Council in two separate suits and appeals 
and whether the two appeals to His Majesty in 
Council can and ought to be consolidated is a 
matter which ought to coma up for considera¬ 
tion after the necessary certificate has been 
granted by the High Court. IP 442 C 1) 

(b) Civil P. C. (1908), S. 109—High Court 

disposing of two appeals in two suits by one 
judgment—One application for leave to ap¬ 
peal to His Majesty filed within limitation 
— High Court asking to file two separate ap¬ 
plications—Two applications filed but after 
limitation—Two subsequently filed applica¬ 
tions time barred—But first application was 
allowed to be amended so as to cover only 
one suit—Civil P. C. (1903), O. 45, Rr. 2 
and 3. • 

Two separate appeals in two separate suits 
were disposed of in one single judgment by the 
High Court. One application for leave to ap¬ 
peal to His Majesty in Council was made with 
regard to both the suits within the period of 
limitation for such application. High Court 
however holding that there cannot be one ap¬ 
plication in two suits asked to filo two separate 
applications. Two separate applications wero 
accordingly filed but they wore filed after period 
of limitation was over. 

Held: that although the two subsequently 
filed applications woro time barred, the first 
application which was pending could be amended 
so as to cover only oue of the two suits. 

IP 442 C 2] 

M. L . Puri —for Petitioner. 

Norman Edmunds —for Opposite Par¬ 
ties. 

Jai Lai, J. Gopal Singh on behalf of 
himself and as guardian of his minor 
brothers Gurmantar Singh and Dalip 
Singh, Eold a factory at Misri Shah to 
David Johnstone and thereafter insti¬ 
tuted a suit against the purchaser al¬ 
leging that he had cheated him and had 
fraudulently got the sale deed executed 
by him without payment of considera¬ 
tion, and consequently prayed for a de¬ 
cree for one-third share in the factory 
and, in the alternative, for the sum of 
R8. 33,000, the value of his 'share in it. 
In this suit a decree was also claimed for 
possession of 19 marks of land which 


it was alleged was not covered by the 
sale deed and had been wrongfully taken 
possession of by the defendant. 

About a month later another suit was 
instituted by Gurmantar Singh, who ap¬ 
parently had then attained the age of 
majority, on behalf of hrmself and as- 
guardian of bis minor brother Dalip- 
Singh on the allegation that Gopal Singh 
had no authority to sell the shares of 
the plaintiffs in the factory, and decree- 
for possession of a two-third share in 
the factory and also of the 19 marlas of 
land already described was claimed. The 
defendant's pleas in both the cases were 
practically the same and it appears that 
both the suits were tried together, 
though they were not actually consoli¬ 
dated into one suit. The trial Court 
passed a decree in favour of Gopal Singh 
for Rs. 33.000 and also for a one-third 
share in the 19 marks of land. The suit 
brought by Gurmantar Singh and Dalip 
Singh was dismissed with regard to the 
share in the factory. Gurmantar Singh 
and Dalip Singh appealed to this Court 
against the decreo dismissing their suit 
with regard to tho share in tho factory,, 
and David Johnstone lodged nn appeal 
against the decree for Rs. 33,000 passed, 
against him in favour of Gopal Singh. 
The latter did not file any appeal bub 
filed cross-objections in the appeal by 
the defendant, and a Division Bench of 
this Court held against the plaintiffs in 
both the cases so far as the factory was 
concerned and accepting the appeal of 
the defendant, dismissed both the suit 9 
oxcopt that a decree for possession of 
19 marks of land was granted. The 
judgment and the decrees of this Court 
are dated 27th January 1931: Johnstone 
v. Gopal Singh (l). Both the appeals 
and also the cross-objections were dis¬ 
posed of by one judgment of this Court, 
though the findings iir each appeal were 
separately given but there was no order 
consolidating the two appeals into one. 

On 21st April 1931, a petition was pre¬ 
sented by Gopal Singh, Gurmantar Singb 
and Dalip Singh jointly for leave to ap¬ 
peal to His Majesty in Council iu both 
the cases. The prayer was that the 
necessary certificate bo granted to them 
to enable them to appeal to His Majesty 
in Council and that they may be allowed 
to consolidate both the appeals in one 

(1) A. I. R. 1991 Lab. 419=138 I. 0. 629=1* 
Lah. 646*. 
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appeal. Only one petition was made 
in both the cases and the grounds of ap¬ 
peal were also mixed up. On notice 
being given to the legal representatives 
of the defendants, who had died during 
the pendency of the appeal in this Court 
an objection was raised that one petition 
in the appeals was not competent and 
would otherwise lead to confusion and 
consequently on 20th November 1931, 
a Division Bench of this Court passed 
the following order: 

“There were two separate appeals while only 
one application for leave to appeal has been 
filed. The grounds of appeal have also been 
mixed up. This will lead to confusion. Coun¬ 
sel should file two separate applications with 
separate grounds of appeal. The applications 
should be filed within 15 days.” 

Consequently, on 2nd December 1931, 
two separate applications for leave to 
appeal to His Majesty in Council were 
tiled in the two cases. One was by 
Gopal Singh in hisown case and theother 
was by Gurmantar Singh and Dalip 
Singh in the suit filed by them. When 
these applications came up for hearing 
before us on 19th February 1932, an ob¬ 
jection was raised on behalf of the res¬ 
pondents, the legal representatives of the 
defendant, that they were barred by 
time, having been made after the expiry 
of 90 days from the date of the judg¬ 
ment and the decrees against which 
leave to appeal had been applied for. 
There is no dispute that such an applica¬ 
tion must be made within 90 days from 
the decree but the learned counsel for 
the petitioners contends that in his origi¬ 
nal application he had added a prayer 
for the consolidation of the two appeals 
into one which the Court had the power 
to grant and therefore as admittedly the 
first application had been made within 
the prescribed time, the later applications 
should also be held to be within time 
because they were merely supplementary 
to the first. There is however no provi¬ 
sion of law authorizing one application 
for leave to appeal in two separate suits 
and appeals, and whether the two ap¬ 
peals to His Majesty in Council can and 
iought to be consolidated is a matter 
which ought to come up for considera¬ 
tion after the necessary certificate has 
been granted by this Court in a case like 
the present. In these cases, though for 
itlio sake of convenience, the learned 
trial Judge decided the two suits by one 
judgment and the two appeals in this 
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Court were also disposed of by the same 
judgment, the findings on each occasion 
were kept separate. Thu3 the suits and 
the appeals were both treated as sepa¬ 
rate and therefore it was necessary for 
the petitioner to present separate ap. 
plications for leave to appeal in each 
case. 

The learned counsel had practically 
nothing to say in support of his conten¬ 
tion that the petition of 21st April was 
in accordance with law. He however 
urged that this Court having directed 
him to present two separate applica¬ 
tions within 15 days by its order of 20th 
November practically overruled any ob¬ 
jection as to limitation that the other 
party may have had. This by no means 
is the case. The question of limitation 
was not before the Court at the time 
and all that the Court decided was that 
one petition in the two cases was not 
competent. It must therefore he held 
that the two petitions of 2nd December 
1931, if treated as fresh applications are 
barred by time. It is however rightly 
contended by the counsel for the peti¬ 
tioners that his original application, 
which was admittedly made within time 
has not been dismissed and that it is 
still open to him to amend it by confin¬ 
ing the prayer for a certificate to one of 
the cases and that this could be done 
even now by expunging from the original 
petition any reference to the other case 
and the grounds of appeal relating to 
that case. The counsel further stated 
that in case he be directed to confine 
his prayer for a certificate in the ap¬ 
plication of 21st April 1931, to one of 
the cases, he would pray for a certifi¬ 
cate being granted in the suit instituted 
by Gopal'Singh and consequently in the 
decree of this Court dismissing the plain¬ 
tiffs’ suit which had been decreed by the 
trial Court to the extent of Its. 33,000. 
Counsel further prayed that his sepa¬ 
rate application made in Gopal Singh's 
case on 2nd December 1931 may be 
treated as an amendment of the original 
application. There is no objection to 
this course. 

While therefore we hold that the two 
applications of 2nd December 1931, if 
treated as fresh applications for leave to 
appeal are barred by time we direct that 
the miscellaneous application No. 722 
of 1931 of that date in Gopal Singh v. 
N. Johnstone be treated as an amended! 
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application in continuation of the origi¬ 
nal application of 21$fc April 1931 and 
'bo held to be within time. There is no 
■question that the value of the subject- 
matter of fcho suit and the appeal is 
more than Rs. 10,000 an! thi3 Court has 
set aside the decree of the trial Court 
and therefore the petitioner is entitled 
to the certificate applied for. We conse¬ 
quently grant him th’e requisite certifi¬ 
cate in Gopal Singh v. N. Johnstone 
and dismiss the petition in Gurmantar 
Singh v. N. Johnstone. We leave the 
parties to bear their own costs of these 
proceedings. 

S.N./r.K. Order accordingly. 
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Jai Lal, J. 

Ham Payara Mal Mul Chand —Defen¬ 
dants—Appellants. 

v. 

Sant Ram and others— Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1097 of 1931, de¬ 
cided on 25th February 1932. from order 
of District Judge, Attock at Campbell- 
pore, D/- 7th May 1931. 

U) Cm! P. C. (1908). 0.41, Rr. 23 and 
2 ° point* decided—Remand should be 
under R. 25 and not under R. 23, 

W here the trial Court has decided all the 
points in the suit, the roraaud order passed on 
appeal cannot be made under R. 23 but should 
be made under R. 25. [p 443 C 21 

(b) Civil P. C. (1908), S 151 — When 
1 if* rC L ** ano *her provision of law under 
which remand should be passed, and where 
remand under S. 151 would cause injustice to 
party, remand under that section is not 
justified. 

Iho provisions of S. 151 are of aa exceptional 
nature and should be utilized only in very excep¬ 
tional cases. When thcro is another provision 
of law under which a remand order should bo 
passod and when injustice would be caussd to a 
party if it is passed under S. 151 a remand order 
under that soction is unjustified. IP 443 C 2] 

Ram Lal Anand —for Appellants. 

Rhagwat Diyal for Respondents. 
Judgment. The appellant.obtained a 
money decree against the firm Chanda 
Mal-Narain Das who created a trust of 
their assets for the payment of all their 
debts including the decretal amount pay- 
able to appellants under a scheme men¬ 
tioned in the trust deed. Some amount 
\va3 paid to the appellants decree-holders 
who now alleged that default has been 
made in payment of some instalments to 
them. The trustees had obtained some 
decrees against the debtors of Chanda 
Mal-Narain Das. These daorees were 


attached by the appellants on the grounds 
that they really belonged to the judgment- 
debtor who had made a default in the 
payment of the decretal amount to them 
in the manner provided in the decree, 
and that the decrees were attachable in 
the execution of their own decrees. An 
objection was taken by the trustees to 
this course but was rejected. The trus¬ 
tees then instituted the suit out of which 
this appeal has arisen, under O. 21, 11. 63, 
substantially claiming a declaration that 
the decree obtained by them against the 
debtors of Chanda Mal-Narain Das were 
not attachable in execution of the appel¬ 
lants’ decree. This suit was dismissed 
by the trial Court and an appeal was 
lodged by the trustees in the Court of the 
District Judge of Attock. Two questions 
were raised at the trial of the suit aud 
also in the appeal. One was whether the 
suit by the trustees was barred under 
S. 47, Civil P. C. The trial Court held 
that the suit was barred. 

The District Judge differed from the 
trial Court and held that the suit was not 
barred and remanded the case to the trial 
Court to record evidence on the question 
whether there was any substance in the 
allegation of the trustees that they had 
tendered the instalments to the appel¬ 
lants, but the latter had declined to re¬ 
ceive them and therefore they were not 
entitled to execute their decree owing to 
the alleged default of the judgment-debt¬ 
ors or of the trustees to pay them the 
instalments. The remand could not be! 
made under O. 41, R. 23 and does not; 
purport to be made under that provision 1 
of law. It should have been under O. 4lJ 
R. 25 because the trial Court had decided, 
all the issues framed in the case of the' 
trustees or the judgment-debtors men¬ 
tioned above. It was of course open to 
the District Judge to make a remand un¬ 
der S. 151, Civil P. C., but the provisions 
of that seotion are of an exceptional 
nature and should be utilized only in 
very exceptional oases. If the remand 
be treated to be under S. 151 and is al- 
lowed to remain under that section then 
the appellants might suffer an injury be- 
cause there is a finding against them by 
the District Judge that the suit is not 
barred under S. 47, Civil P. C. They lose 
the opportunity to have that finding exa¬ 
mined by this Court except on revision. 
As there is another provision of the law 
under whioh the remand should have 
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been made and which is the proper pro¬ 
vision to be applied to the circumstances 
of the case, in my opinion there was no 
justification for the District Judge to 
make a remand under S. 151. I have 
expressed no opinion whether the view 
of the District Judge that the suit was 
not barred under S. 47 is correct or not. 
I have merely interfered treating this ap¬ 
peal as an application for revision in this 
case because in my opinion if the order 
of the District Judge is allowed to re¬ 
main, injustice may be caused to the ap¬ 
pellants. 

I therefore dismiss this appeal, leav¬ 
ing the parties to bear their own costs, 
but in exercise of my powers of revision 
set aside the order and direct the Dis¬ 
trict Judge to make the remand under 
0. 41, R. 25, Civil F. C. This will en- 
able the parties, if they are dissatisfied 
withtho final decree of the District Judge, 
to move this Court if there be any ground 
for a second appeal. 

S.n./r.K. Order set aside. 
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Tek Chand and Monroe, JJ. 

Uttam Singh —Plaintiff—Appellant. 

v. 

Mt. Datar Kaur and others —Defen¬ 
dants— Respondents. 

First Appeal No. 2164 of 1926, Deci¬ 
ded on 20th April 1932, from decree of 
Senior Sub-Judge, Lyallpur, D/- 25th 
May 1926. 

(a) Custom (Punjab)—Widow has absolute 
power of disposal over her self-acquired 
property—There is no custom to contrary 
among Sansi Jats of Amritsar. 

There does not exist among the Sansi Jats of 
Amritsar District any special custom, according 
to which a widow does not possess unrestricted 
power of disposal over her own self-acquired 
property, nor can it be said that her dealings with 
it are subject to the control of her husband s 
collaterals. 11* 415 ® b ^1 

(b) Civil P. C. (1908), S. 96-Ground not 
raised in trial Court nor in memo of appeal 
cannot be raised for first time during argu¬ 
ments in first appeal. 

A ground net raised during the trial Court nor 
in memorandum of appeal cannot be raised for 
the first time during the course of arguments in 
tbo first appeal. U* 4iG C 1] 

Naioal Kishore and Badri Nath —for 
Appellant. 

Iqbal Singh and Bahoant Rai—lor 
Respondents. 

Tek Chand, J.— One Hari Singh, a 
Sansi Jat of the Amritsar District, was 
granted five squares of land in the Chenab 


Colony as a tenant of the Yeoman class 
on 24th October 1897. In accordance 
with para 19 of the conditions on which 
the grant was made, and which are 
printed as appendix 3 (b) to the Gazetteer 
of the Chenab Colony 1904, at or after 
the expiry of five years from the date of 
grant the tenant, having paid in the 
the prescribed manner, all sums due to- 
Government, and having duly observed 
all the stipulations relating to the ten¬ 
ancy, was entitled at any time during, 
the term of the tenancy, which extended 
to a period of 20 years, to purchase from 
Government the proprietary rights in 
the said lands on payment to the Govern¬ 
ment of purchase money at a certain 
specified price. Before the expiry of 
five years Ilari Singh died childless. The 
exact date of death is not known, but it 
is common ground between the parties 
that the death took place some time in 
1901. The tenancy was mutated in the 
name of one Gurcharan Singh, who was 
alleged to be the adopted son of Hari 
Singh. The validity of this adoption 
was questioned soon after, and the civil 
Court set aside the adoption. Thereupon 
on 10th May 1905, mutation was effected 
in favour of Mt. Datar Kaur and Mt. 
Tej Kaur, widows of Hari Singh,, till 
death or remarriage. In August 1909, a 
notice was served by the Collector on 
Mts. Datar Kaur and Tej Kaur informing 
that they should acquire the proprietary 
rights before the notification of the re¬ 
vised settlement. Upon this the widows 
applied for permission to deposit the 
purchase-money. The requisite poi mis¬ 
sion was granted to them in September 
1909 and they were ordered to pay the 
purchase price, Rs. 3,074-13-0, in three 
instalments, in September 1909, Septem¬ 
ber 1910 and September 1911, together 
with interest thereon. The instalments 
were duly paid beforo 26th September 
1911 and the amount of interest was paid 
on 7th Juno 1912. Accordingly on 28th 
August 1912 full proprietary rights were 
formally conferred on the widows, who 
were entered in the revenue papers as 
owners of the land. 

On 30th April 1924 one of tho 
widows, Mt. Datar Kaur, made an oral 
gift of a portion of the land to her sis¬ 
ter’s son Balwant Singh and mutation 
of this gift was sanctioned by the reve “j* e 
authorities in favour of the donee. Thft 
plaintiff, Uttam Singh, who is Hari 
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Singh’s father’s brother’s son, instituted 
a suit for a declaration that the gift was 
ineffectual against his reversionary rights 
after the death of Mt. Datar Kaur and 
Mt. Tej Kaur. In the plaint it was 
alleged that the real status of Hari Singh 
was that of an occupancy tenant and 
that the proprietary rights had been 
acquired by the widows by deceiving the 
•Government. It was also alleged that 
the purchase money had been paid by 
the widows out of the income of the 
squares. It was also averred in the 
plaint that oven if the property be con¬ 
sidered to he held by the widow in abso¬ 
lute ownership the plaintiff as the colla¬ 
teral of her husband was entitled to con¬ 
trol her dealings with it under a special 
•custom prevailing in the tribe of the 
parties. 

The defendants resisted the suit plead¬ 
ing that the land iu question was the 
self-acquired property of the donor, Mt. 
Datar Kaur, and she had full power to 
dispose of it in any way she liked. It 
was denied that the purchase price had 
been paid out of the income of the 
•squares and it was pleaded that the 
custom set up by the plaintiff did not 
exist. The trial Court found against the 
plaintiff on all the points which arose for 
decision in the case and dismissed the 
■suit. The plaintiff appeals. 

It may be stated at the outset that 
counsel for the appellant admitted before 
ns that the three principal allegations 
of facts made by his client in the 
plaint are either incorrect or have not 
been established. It is conceded that 
at the time of his death Hari Singh 
was not an occupancy tenant of the 
squares which wore granted to him by 
Government in 1S97. As stated above 
the {’rant to him was a9 a tonant of 
the yeoman class" and it is admitted 
that a grantee of this class, unlike a "pea¬ 
sant grantee,” could never acquire the 
status of au occupanoy tenant. Counsel 
also abandoned the plea that the widows 
of Han Singh had acquired proprietary 
rights in the squares by "deceiving the 
Government" and that the purchase price 
paid into the treasury in 1909 to 1912 
-came out of the estate of Hari Singh or 
•from the income of the squares. On the 
only other point mentioned in the plaint 
aa the basis of the claim, Mr. Nawal 
liishore made a faint hearted attempt to 
arg that thero existed among the Sansi 


Jats of Amritsar District a special custom, 
whereby a widow did not possess unres¬ 
tricted power of disposal over her owdI 
self-acquired property, but that her deal-' 
ings with it were subject to the control 
of her husband's collaterals. There isi 
however not a scintilla of evidence on the 
record to support this extraordinary cus- 
tom, and not a single instance has been, 
proved in which a widow's dealings with! 
her self-acquisitions were controlled by 
her husband's relations. The printed 
Riwajiam of the Amritsar District is dis¬ 
tinctly against such a custom which is 
also admitted to be contrary to the general 
custom prevailing among the agricultural 
tribes of the Punjab. 

The result therefore is that the plain¬ 
tiff-appellant’s claim fails on all the con¬ 
tentions raised in the plaint. In his 
arguments before us Mr. Nawal Kishore 
raised an entirely new point, that as the 
tenancy had been originally granted to 
Hari Singh for a period of 23 years and 
on his death within four years of the 
grant his widows succeeded to the tenancy 
as his representatives, and acquired the 
proprietary rights in the land while they 
were holding it in that capacity, the pro¬ 
perty must be presumed to have been ac¬ 
quired on behalf of the entire body of the 
heirs of Hari Singh even though the pur¬ 
chase price was paid by the widows out 
of their private funds. It is conceded by 
counsel that there is a long series of deci¬ 
sions of the Chief Court and this Court 
against his contention, see, for example 
Civil Appeal No. 1255 of 1906 decided by 
a Division Bench on 2Sth November 1907 
Civil Appeal No. 869 of 1908, decided by 
another Division Bench on 1st March 1910 
Malap Kaur v. Hakim Singh (l), Sew a 
Singh v. Mt. Bholi (2), Lai v. Gauhar 

(3), Bisakha Singh v. Ishar Singh (4) 
Narain ■Singh v. Mt. Sada Kaur (5) 
and Civil Appeal No. 142 of 1927. Mr. 
Nawal Kishore is unable to cite a single 
ruliug in which a contrary view has 
been taken. His contention is that all 
the rulings above cilel were erroneously 
decided as they contravene the equitable 
doctrine of graft, which is well established 
in Kuglish law and has been applied in 
somecasesmtliis^country, according to 

(1) 119151 8 P.R. 1915=23 I.O.'iil . 

(2) [1916] 129 P.R. 1916=36 I C 3S2 
(8 U918] 4 P.R. 1918=44 I.C. 129 

(4) A.I.R. 1921 Lah. 315. 

(5) A I R. 1925 Lah. 805=S3 I. 0. 64=6 Lah. 

Xvs. 
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which in circumstances similar to those 
of this case, the widows should be consi¬ 
dered to have held the husband’s tenancy 
as constructive trustees ’ for his existing 
and future heirs and that the proprietary 
rights acquired by them must be held to 
have been acquired not for their personal 
benefit but for that of the heirs of their 
husband. 

As stated already this question was not 
raised in the trial Court and is not men¬ 
tioned in the memorandum of appeal filed 
in this Court. In view of thi3 omission, 
and having regard to all the circum¬ 
stances, we do not think it is fair to the 
respondent to allow the appellant's coun¬ 
sel to raise this question for the first 
time in arguments, especially when all 
the facts relating to t'.ie early history of 
the tenancy are not forthcoming on the 
record in all its details and it is sought 
to challenge an interpretation of the law 
which has been consistently followed by 
the Courts of this province for a period 
of over 25 years, and thousands of titles 
have been settled in accordance with it. 
The appeal fails and I would dismiss it 
with costs. 

Monroe, J. —I concur. 

E.v./r.k. Appeal dismissed. 
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other persons charging them with having, 
committed criminal trespass on a house 
owned and possessed by him the com¬ 
plainant. The offence alleged was one! 
under S. 448, I. P. C. and was compound- 
able. On 6th December 1924, the Magis¬ 
trate framed charges against Kalimullah 
etc., and on oth January 1925. a com-’ 
promise was entered into under which 
the criminal proceeedings were with¬ 
drawn by banaullah and Karimullah ag¬ 
reed to surrender half of the house in 
question to his brother. On 15th March 
1926 Sanaulla instituted a suit fori 
possession of half of the said house by 
partition. 

Kalimullah and the other defendants 
contested the suit on various grounds and 
the following issues were settled: (l) Was 
the compromise effected under undue 
ntluenceand are not the defendants there¬ 
fore bound by it ? (2) Is plaintiff owner 
of one-half of the house and is he there¬ 
fore entitled to possession ? (3) In case 
issue 1 is not proved is the compro¬ 
mise legally null and void ? (4) Is the 
compromise against public policy and 
with what effect? (5) Is the compromise 
without consideration and with what 
effect ? 

The trial Court held that the offence 
being compoundable the contract was 


Shadi Lal, C. J. and Broadway, J. 
Sanaullah —Plaintiff—Appellant. 

v. 

Kalimullah and another —Defendants 


—Respondents. 

Letters Patent Appeal No. 94 of 1927, 
Decided on 18th April 1932, from decree 


of Campbell, J., D/- 31st March 1927, 

passed in C. A. No. 75 of 1S27. 

Contract Act (1872), S. 23—Compoundable 
offence — Case compromised—Accused ag¬ 
reeing to give part of house to complainant 
Complainant suing to enforce agreement — 
Complaint found to be false and brought to 

coerce accused—Compromise held to be void. 

4 complaint regarding a compoundable offence 
was compromised, the accused agreeing to give 
half of his house to complainant. The com¬ 
plainant sued to enforce the agreement but it 
was found that the complaint was false and was 
instituted by the complainant with tho object of 
exercising coercion on the accused. 

Held-, that the compromise was void as the 

consideration was against public P 0 ^- 
H.C. 378, Foil. [P 44 1 C 1J 

Uohsin Shah— for Appellant. 
Broadway, J. —Sanaullah and Karim¬ 
ullah are two brothers. On 18th August 
19£4, Sanaullah instituted criminal pro¬ 
ceedings against Kalimulla and some 


not against public policy and that the 
withdrawal of the criminal proceedings 
was valid consideration. The plaintiff 
was accordingly granted a preliminary 
decree for possession of one-half of the 
house. The defendants preferred an ap¬ 
peal to the District Court against this 
decree and the learned Senior Sub¬ 
ordinate Judge after a thorough exami¬ 
nation of the circumstancs of the case 
came to the conclusion that the plaintiff 
had neither been the owner nor in pos¬ 
session of the house in question and that 
the complaint brought by him had been 
a false one. He therefore held that the 

“ giving up of false complaint even in thecase 
of a compoundable offence ‘could not' form good 
consideration' for such an agreement.” 

The appeal was accordingly accepted 
and the plaintiff's suit dismissed with 
costs throughout. Sanaullah thereupon 
preferred a second appeal to this Court 
which was however dismissed with costs 
by Campbell, J., who felt himself bound 
by the decision of the learned Senior 
Subordinate Judge as to the complaint 
having been false and was of opinion that 
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iu such circumstances the consideration 
was opposed to public policy and the 
compromise therefore void. Against this 
pronouncement Sinaullah has instituted 
this appeal under Cl. 10 of the Let¬ 
ters Patent. Mr. Mohsin Shah for tho 
appellant has contended that the with¬ 
drawal of a criminal complaint when the 
offence alleged was compoundable was 
good and valid consideration for such a 
compromise and was not in any way op¬ 
posed to public policy. He cited certain 
authoritities in support of his contention 
but it is not necessary to refer to them 
as the soundness of the views therein 
propounded cannot be doubted. In none 
of them had it however been proved that 
the complaint, which had boen withdrawn, 
had been a false one and this circumstance 
)3 clearly a distinguishing feature. 

He next urged that the falsity of the 
complaint was never put in issue. It is 
clear however that this matter was co- 
verod by is 3 ue 9 3 and 4 and probably 
also by issue 5. The point is not free 
from difficulty and we have not had the 
advantage of hearing counsel for the res¬ 
pondents as no appearance was entered 
on their behalf. It seems to mo however 
that the present case is very similar to 
\Krishnen Namlnulry v. Kunhonni Eurup 
,( 1 ), where it was held that as the crimi¬ 
nal complaint was false, the offence 
complained of never having been com- 
:mitted, the complainant had abused the 
jnght which the law allowed him and his 
act amounted to coercion and that in such 
jCircunistances the agreement or compro¬ 
mise was not enforceable. In the present 
case on the findings of fact by which we 
are hound, it would appear that Sana- 
ullah s intention in lodging a false com¬ 
plaint was from the outset to bring pres¬ 
sure to bear on Ivalimullah or, in other 
Iwords, to coerce” - him into coming 
to an agreement to surrender a share in 
the house to which Sanaullah was in no 
way entitled. Kalimullah having thus 
been coerced into entering into this com¬ 
promise I consider the view taken by 
Campbell, J., is correct and would dis- 
ams this appeal. As there has been no 
appearance by the respondents I would 
make no order as to costs in this Court. 

Shadi Lai, C. J. —I concur. 

s.n./r.k. 
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Shadi Lal, C. J. f and Broadway, J. 

Phuman —Defendant—Appellant. 


v. 


Appeal dismissed. 


(1) 11871-74] 7 >1. H. C. 378. 


Surjan Singh and others— Plaintiffs 
and Defendant—Respondents. 

Letters Patent Appeal No. 132 of 1927, 
Decided on 27th April 1932, from decree 
of Zafar Ali, J., D/- 4th June 1927, 
passed in Civil Appeal No, 330 of 1927. 

Custom (Punjab) — Widow can alienate 
ancestral land in her possession to dis¬ 
charge her deceased husband's debts. 

Ancestral property iu the hands of a widow 
(governed by custom) is in certain circum¬ 
stances liable for tho payment of her deceased 
husband’s just debts and can bo attached in 
execution of a simple money decree passed 
against him or his legal representatives. A 
widow can therefore when those circumstances 
exist, alienate such property in order to dis* 
charge such a decree. Where the alienee how¬ 
ever is the decrej-holder himself it is incumbent 
on him to prove not merely the existence of 
antecedent debt, but tho purpose for which it 
had been contracted : Case law discussed . 

(P 448 C oi 

UuJcam Chand Bhasin —for Appellant. 

Mehr Chand .Surf—for Respondents. 

Broadway, J.— On the death of one 
Hari Singh his ancestral estate came 
into possession of his widow Mt. Dei. 
Phuman, who bad a claim against Hari 
Singh, instituted a suit for recovery of 
his dues and obtained a decree against 
Hari Singh s estate as well as against 
certain persons who had been Hari 
Singh's sureties for the sum of Rs. 319. 

In order to discharge this decree and' 
pay off certain other items amounting to 
Ks. 65 Mt. Dei, on 1st September 1923 
executed a mortgage of G kanals 9 mar- 
las of her deceased husband's land in 
favour of the decree-holder, Phuman 
Thereupon Surjan Singh and two others 
olaiming to bo entitled to succeed Hari 
Singh as reversioners, sued for a decla¬ 
ration that tho mortgage would not be 
binding on them as it had been entered 
into without consideration and without 
necessity The trial Court came to the con-' 
°J" al . on fcha ‘ necessity had been establi- 

Sl f °/ RS ' G f y aDd grant0 dthe plain¬ 
tiff a decree to the effect that the mort. 

gage in question would not be binding 

on them except to the extent of R« (55 

ntled a T nt 0fwhi0h they w °uld be en 
Mt rr S1 °? ° f fchQ lau * a ^er 

t^thn TV Aa apP0Sl by Phu “»n 

th« th 1 D i bn0t ' CoUrfc proved successful, 

Swht a ?°\ ntof mortsage mon ®y 

being held to havo boon for necessity 
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the decretal amount being considered to It may therefore be taken 
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be just antecedent debt. The reversioners 
thereupon preferred a second appeal to 
this Court which came before Zafar Ali, J., 
who held that, necessity for the de¬ 
cretal amount, i.e., Rs. 319 had not been 
established and restored the decree of 
the trial Court. Against that decision 
Phuman has now preferred this appeal 
under Cl. 10, Letters Patent. The ques- 
tion for determination is whether a 
widow cm alienate ancestral land in her 
possession in order to discharge debts 
due to her deceased husband. 

Now in Jagdip Singh v. Bawa Narain 
Singh (1) it was definitely laid down 
that 

“where a male propriety, governed by custo- 
marv rules, has contracted a just debt and dies 
leaviug ancestral landed property such pro¬ 
perty is not liable in the hands of the next 
holder in respect of such debt, unless the deb; 
has been expressly charged on the property," 

and consequently could not be attached 
in execution of a simple money decree 
for such a debt against the debtor or his 
representative after the land had gone 
into the possession of tho next holder. 
This case was considered in .V t. Bhavi - 
bal Devi v. Narain Singh (2) where the 
question was whether ancestral property 
in a widow’s hands was liable for the 
just debts of her deceased husband and 
could be attacehd in execution of a 
simple money decree passed against the 
husband in his life time. It was held 
that a widow’s estate was a continuation 
of her deceased husband's and his pro¬ 
perty so long as it remained in her hands 
■was liable to satisfy his debts. Jagdip 
Singh v. Narain Singh (l) was thu 3 held 
to be inapplicable to the case of an an¬ 
cestral estate in the hands of a widow 
as life tenant. In Hasan Mahomed v. 
Nahanda , A. I. B. 1923 Lah. 245, the 
question was whether a widow could 
alienate ancestral property in order to 
discharge her deceased husbands just 
debts and it was held that she could. 
Harrison, J.. took the same view in 
Sukh Bam v. Day a Si ngh, A. l.h. } J - b 
T 7 J? 005 while I myself, after takin 0 a 
somewhat different view in Sucha Singh 
v Pal Singh (3) gave effect to Mt. 
Bhamhal Devi v. Narain Singh (2) in 
Vntta v. Nur Mohammad (4). _ 

'7rrTun3l 4 P. R. 1913=15 L C. 8G6 (F.13.). 

121 19151 39 P. R. 1915=29 I. C. 572. 

f \ i R. 1924 Lah. 29S=09 I. C. 551. 

( 4 ) A. I. R- 1926 Lah. G71=9C I.C. 1033. 


- j -*~ as settled 

that ancestral property in the hands of 

a widow (governed by custom) is in cer-! 
tain circumstances liable for the payment 
of her deceased husband's just debts and 
can be attached iu execution of a simple 
money decree passed against him or his 
legal representatives. It would there-! 
fore follow that a widow could when 
those circumstances exist alienate such 
property in order to discharge such a de-, 
cree. In the case before us the alienee' 
(mortgagee) is the decree holder himself 
and therefore having regard to what was 
laid down in Jhandu v. Niamat Khan 
(5) it was incumbent on him to prove, 
not merely the existence of an antece¬ 
dent debt, but the purpose for which it 
had been contracted. This apparently 
lie has not done anl it cannot therefore 
he held that the amount due under this 
decree was for valid necessity or to use 
the words of Art. 62, Rattigan’s Digest, 
for a necessary purpose. I would there¬ 
fore dismiss this appeal with costs. 

Shadi Lal, C. J.—I concur. 

B .v.,'r.k. _ Appeal dismi ssed. 

(5) 11920 ] l Lah. 472=51 I. C. 842.' 
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Biiide, J. 

Jai Kishen Das and others Peti¬ 


tioners. 


v. 


Pashori Lal and another Opposite 
Parties. 

Civil Revn. Petu. No. 35 of 1923, De¬ 
cided on Cth May 1932. against decree of 
Small Cause Court Judge, Lahore, D/- 
8 th November 1927. 

(a) Hindu Law—Joint family—Co parcener 
has no claim for mesne profits unless wrongly 
excluded. .... 

So long as a family is joint in status, a cc- 
parceuer is not entitled to any specific sharo in 
the familv property or its income and no claim 
for mesne profits is ordinarily maintainable ex¬ 
cept when he is wrongly excluded from enjoy¬ 
ment of family property. U* 4 49 C 1J 

• (b) Civil P. C. (1908), O. 2, R. 2 Co-par¬ 
cener's claim for mesne profits subsequent 
to partition suit is not barred by O. 2, R. 2, 
Institution cf partition suit effects a severance 
in the status of the family and a co-parcener is 
entitled to claim his share of the income from 
that date. But such claim for the period subse¬ 
quent to partition suit cannot be included in 
the suit for partition because the cause of action 
for such claim dees not arise when the partition 
suit was instituted aud O. 2, R. 2 , canno * 
the claim for such subsequent period : 

1927 All. 716, J. IP 419 C 
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Mt. Mu khan v. Haidar (Jai Lai, J.) 


Durga Das —for Petitioners. 

Harcharan Das Kumar —for Respon¬ 
dents. 

Judgment.—This is a petition by the 
defendants for revision of the decree of 
the Small Cause Court, Lahore, granting 
Rs. 500 to the plaintiffs on account of 
their share of the rent of certain houses. 
The plaintiffs were members of a joint 
Hindu family. They first sued for parti¬ 
tion of the family property on 18th July 
1024. A preliminary decreo was passed 
therein on 6 th November 1925 and a final 
decreo on 24th Juno 1926. On 6 th Janu¬ 
ary 1927, they instituted the present 
suit for their share of rent of certain 
houses from April 1923 to the date of the 
institution of the suit. 

It is urged on behalf of the petitioners 
that the present claim should have been 
made in the partition suit and no sepa¬ 
rate suit lies. This contention seems to 
be clearly correct in respect of the period 
prior to the institution of tho partition 
isuit. So long as the family wa 3 joint in 
{status, the plaintiffs were not entitled to 
jany specific share in the family property 
or its income and no claim for mesne 
profits is ordinarily maintainable in such 
a case. If a co-parcener is wrongly ex¬ 
cluded from enjoyment of the family 
property he may be entitled to claim 
mesne profits (see Mayne's Hindu Law, 
Edn. 9, pp. 679-80) hut no such case was 
made out by any evidence and there was 
no finding to this effect either in the 
partition suit or in tho present suit. 

As regards tho claim for the period 
subsequent to the partition suit there 
is no doubt that the institution of the 
partition suit must bo held to have effec¬ 
ted a severance in the status of the 
family and the plaintiffs would be entitled 
to claim their share of the income from 
that date. Tho learnod counsel for the 
petitioners has urged that even this claim 
should have been included in tho previous 
suit for partition, and has cited AIR 
1927 All. 716. But that case seems To 
have been decided more or less on the 
practice prevalent in the Allahabad 
Courts. The cause of action for the 
claim for the period subsequent to the 
institution of the partition suit had cer¬ 
tainly not arisen when that suit was 
and I do not see how O 2 
R. 2, Civil P. 0., oan bar the claim for 
the subsequent period. I therefore hold 
that plaintiffs are entitled to a decree for 
1932 L/57 k 58 


tho subsequent period. Tho amount due 
to them for this period works out to 
Rs. 45S-10-0. I accordingly accept this 
petition and reduce the amount decreed 
to this sum. The parties will bear their 
own costs. 

B.R. r.k Revision allowed. 
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Jai Lal, J. 

-V l . Mukhan —Plaintiff—AppelIant. 

v. 

Il<iidai Defendant — Respondent. 

Second Appeal No. 1932 of 1931, De¬ 
cided on 23rd February 1932, against de¬ 
cree of District Judge, Jhelum, D/- 10th 
August 1931. 

Mahomedan Law — Marriage—Option of 
puberty—Girl aged 16 years 8 months suing 
to exercise option of puberty — Defendant 
failing to prove her knowledge of right to 
exercise option of puberty at any time before 
suit—Suit should be decreed. 

A Mahomedan girl is entitled to exercisa her 
option of puberty within a reasonable time from 
hor knowledge of marriage or from her knowledge 
that she has right to repudiato tho marriage on 
attaining puberty. 

A girl aged 16 years and 8 months sued to re¬ 
pudiate her marriage and to exercise her option 
of puberty. The defeudant did not prove her 
knowledge of tho right to exercise the option at 
any particular time boforc the institution of tho 
suit. 

Held: that tho suit should bo doereed since do- 
fondant had failed to prove that plaintiff had 
knowlcdgo of her marriage or her right to exor¬ 
cise the option of puberty any considerable time 
beforo the institution of suit: A.I.R. 1922 All 
155 and 116 I.C. 557, Rel. on.; A.I.R. 1929 Lah. 

r X o , - [T-150 0 2] 

J. G. bcthi—ior Appellant 

Molt sin Shah for Din Muhammad — 
for Respondent. 

Judgment.—The appellant Mt. Mu¬ 
khan, aged about 16 years and 8 months, 
instituted a suit against Haidar for a de¬ 
claration that she was'not married to 
him at all and that iu any case she was 
not validly married to him and also that 
she was entitled to repudiate the mar¬ 
riage in exercise of her option of puberty 
and had done so, presumably by the in 
stitution of the suit. Tho defendant 
pleaded that Mt. Mukhan had been 
married to him by her mother and her 
maternal uncle and that after attaining 
the age o puberty she had resided with 
hun and had consummated the marriage 
and that therefore she was not entitled 
to exeroise her option of puberty and 
was estopped from denying tho marriage 
or its validity. Three issues were framed: 


450 Lahore Mt. Mukhan v. Haidar (Jai Lai, J.) 


1932 


(l) Whether the plaintiff had been law¬ 
fully married to the defendant. (2) Whe¬ 
ther the plaintiff was entitled to exercise 
option of puberty. (3) Whether she was 
estopped by her conduct from bringing 
the suit '? 

The trial Court decreed the suit hold¬ 
ing that though there was ceremony of 
marriage between the plaintiff and the 
defendant it was invalid and was not 
binding on the plaintiff. It also held 
that the plaintiff having attained puber¬ 
ty long before the institution of the suit 
she was not entitled to repudiate the 
marriage. On issue 3 it was found that 
it had not been established that the mar¬ 


riage had been consummated or that the 
plaintiff had lived with the defendant. 
It was held that the marriage was not 
valid because the girl had been given in 
marriage by her mother and her maternal 
uncle while her brother who had a pre¬ 
ferential right to give her in marriage 
was in existence. 

The case for the defendant was that 
the bi other was a minor at the time of 
the marriage and was not consequently 
capable of giving consent. The trial 
Court however found that the brother 
was of age. The District Judge, who 
has dismissed the suit, is of opinion that 
the plaintiff's brother was of age, and 
was married to a sister of the defendant 
on the same day as the plaintiff was 
married to the defendant and must there¬ 
fore have acquiesced in the marriage of 
the plaintiff with the defendant. This 
finding appears to be opposed to the de¬ 
fendant’s case that the brother was a 
minor. However I will assume that the 
brother was a consenting party and that 
the marriage is consequently valid. The 
real question that requires decision in 
this case is whether the plaintiff is en¬ 
titled to exercise her option of puberty. 
The District Judge has not given any 
clear finding as to whether she resided 
with her husband and whether the mar¬ 
riage was consummated, but from some 
remarks made by him in the judgment it 
seems that there is an implied finding 
that the marriage has not been consum¬ 
mated and that the plaintiff has not re¬ 
sided with her husband. This is what 


the District Judge says: _ 

“The parties lived in adjoining house 5 - The grrl 
is now about 17 years of age and it is absurdto 
suppose that she was never made aware of the 
fact that she was married to the defendant. She 
should therefore have exercised her option cl re¬ 


pudiation immediately on attaining puberty. 
The fact that she let 18 mouths pass before do¬ 
ing so, in my opinion, estops her from claiming 
her privilege now." 

The District Jndge not having set aside 
the finding of the trial Court that there 
was no consummation of the marriage 
must under the circumstances be presum¬ 
ed to have upheld the finding. It has 
been laid down by this Court in Ghulam 
Fatima v. Fazal (l) and Rahiviat Ali v. 
Allah Ditti (2) that a girl is entitled to 
exercise her option of puberty within a 
reasonable time from her knowledge of 
marriage or from her knowledge that she 
has the right to repudiate the marriage 
on attaining puberty. This view also re¬ 
ceived support from Bismillali Begam v. 
Nur Muhavimad (3). I have said above 
that the suit was instituted at a time 
when the plaintiff was about 16 years 
and 8 months old. An issue as to her 
right to exercise her option of puberty 
was framed, but the defendant has not 
proved her knowledge of the right at any 
particular time before the institution of 
the suit. Learned counsel for the res¬ 
pondent now asks me to remand the case 
for an inquiry into this matter to the 
trial Court as was done in Rahviat Ali v. 
Allah Ditti (2). I am not however pre¬ 
pared to accede to this request. In the 
first instance there were circumstances in 
the case cited, the important circumstance 
being that the woman was about 19 years 
of age when she instituted the suit, which 
must have weighed with the learned 
Judges in remanding the case to no 
out when she came to know of her right 
to repudiate the marriage. In the pre¬ 
sent case the age of the girl, in my opin¬ 
ion, is an important consideration and L 
consequntly hold that the defendant »d; 
failed to prove that the plaintiff had 
knowledge of her marriage or her right 
to exercise the option of puberty any con¬ 
siderable time before the institution of 
the suit. Accordingly I accept this ap¬ 
peal, and set aside the decree of tue Dis¬ 
trict Judge. The parties shall bear their 
own costs throughout.; 


s.n./r.k. 


Decree set aside. 


11929] 110 I.C. bbi. .. 

A.I.R 1929 Lah. 827=122 I.C. 481—11 

A a i h R 17 ?922 All. 155=03 I.C. 70-2=44 All. 
Gl. 
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GURMUKH v. SHIROMANI GCRDWABA (Broadway, J.) 


Lahore 451 


A. I. R. 1932 Lahore 451 

Broadway and Coldstream, JJ. 
Gurmukh Singh and others —Petitioners 
—Appellants. 


v. 

Sh i r omani G u rd toaraPrabandh ak Co m- 
mittee and others —Objectors — Opposite 
Parties. 

First Appeal No. 603 of 1930, Decided 
on 4th May 1932, against decree of 1st 
Sikh Gurdwaras Tribunal, Lahore, D/- 
20th December 1929. 

Sikh Gurdwaras Act (1925), S. 16 (2) ( 1 )— 
Tank existing between two buildings erec¬ 
ted to memory of first and second Gurus 
must be regarded as part of Gurdwara, and 
falls within S. 16. sub S. 2 (1). 

Where tank forms a very important adjunct to 
the two buildings erected to the memory of the 
first and the second Gurus, the institution 
(gurdwara) must be regarded as consisting of the 
two buildings togothor with the tank which exists 
between them and therefore the tank falls within 
the purview of sub-S. 2 (1), S. 1C. [P 451 C 2] 

Dev Raj Sawhney— for Appellants. 

Char an Singh for Respondents. 

Broadway, J. An application hav¬ 
ing been made under S. 7, Sikh Gurd¬ 
waras Act, 1925, in connexion with cer¬ 
tain property situate in Tahsil Tam Ta- 
ran, the Local Government issued a noti- 
float.on N° 36 7 1 407-G, dated 18th April 
iyJ3. In this notification the name of 
the gurdwara concerned is shown as Ta- 
piana Sahib which was included in the 
revenue estate of Khadur Sahib in the 
Tahsil of Tarn Taran in the District of 
Amritsar. In response to this notification 
certain persons, 28 in number, put in an 
application to the Local Government un- 

, S * Sikh Gurdwaras Act, 1925, 
which was sent to the Sikh Gurdwaras 
Tribunal for disposal. When the matter 
oame before the tribunal the Managing 
Committee of the gurdwara and the Sikh 
Gurdwaras Prabandhak Committee were 
duly made parties and the said defen- 

a.mncS n 63fc0 -M th ! Clftimadvanc0d in fche 
1 Plication with the result that tho fol¬ 
lowing issue was settled: 

19 ^ . Tai,iana Sah »b a Sikh Gurd- 
the definition of S. 16 (a)(1). 

S kh Gu'dwara, Act ?" the onus being 
P aced, in spite of protest, on the Sikh 

Gurdwaras Prabandhak Committee. Par- 

9 ; ^ flDC9 a nd after consideration 

tart f V ‘ d t nC0 ', both oral a nd dooumen- 
as P fcr ‘ buDal o C0 n9isfcing of Hilton, J. 
as 1 resident aud Sardar Kbarak Singh as 

member decided that the Gurdwara 8 Ta- 
piana Sahib should be declared to be a 


Sikh gurdwara. Against the decision the 
petitioners have come to this Court in 
appeal and on their behalf we have been 
addressed at great length by Mr. Dev Raj 
Sa whney. We have been taken through 
the entire evidence on the record and it 
has been urged that tho evidence led by 
the Sikh Gurdwaras Prabandhak Com¬ 
mittee was wholly insufficient .to justify 
the conclusions arrived at by the tribu¬ 
nal. The institution, which has been de¬ 
clared a Sikh gurdwara apparently con- 
sists of a pucca tank on the one side of 
which there exists a thara or gurdwara 
which has been erected to the memory of 
Guru Nauak and on the opposite side of 
the tank another similar structure erec¬ 
ted to the memory of the second guru 
Guru Angad Dev. 

After a more or less strenuous attack on 
the veracity of the witnesses as well as 
the knowledge they possess, the learned 
counsel for the appellants was con¬ 
strained to admit that, having regard to 
the provisions of S. 16 (2) (l), the two 
structures erected to the memory of Guru 
Nanak and Guru Angad must be regarded 
as pertaining to the Sikh community It 
was alleged however that the evidence did 
not establish that these two buildings had 
been used for public worship by the 
oikhs. The learned President of the tri¬ 
buna who delivered the judgment in this 
case has very carefully considered this 
point and has come to the conclusion 
that there was ample evidenoe to show 
that Sikhs had used these buildings for 
public worship. As I am incomplete 
a reeraent with their view I do not think 
it necessary to discuss the evidence on 
this point. The main contention of the 

? ar " 0d cou “-? was even assuming 
these two buildings to belong to the Sikh 

. . . j 2 a _ ^ case could be 

regarded as a gurdwara. Now, the term 

gurdwara has not been defined in the 

Act. I here can be no doubt that the tank 

{® r ™? av . 0ry lmp °rtant adjunct to the 

the fi^l ,n8 i 9 m 6Ct0d t0 the “emery of 
the first and the second gurus, and it 

seems to me that the view taken by the 

that the institution must be regarded as! 

consisting of the two buildings Su? 

7 *“, th8 t « k Mists beLen them 

In my judgmeut the tank clearly falls 

Silhr th f parvi0w of *ub-S. 9 (l{ S 16 

bikh Gurdwaras Aot. Aocordino L « 
ostablishad history of this institution it 
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appears that at one time many years ago 
the first guru, Guru Nanak Sahib, came 
and performed what is called tap on the 
bank of what was then apparently a pond. 
Later on Guru Angad Dev also came and 
performed tap , but apparently sat cn the 
opposite sido of the pond. 

The place therefore became holy in the 
eyes of the Sikh community and those 
who were the followers of the gurus, and 
many many years ago this pond was 
turned into a pucca tank, and there can 
he no doubt that it was turned into a 
pucca tank because of the existence of the 
two buildings erected to the memory of 
the two gurus, and forms part and parcel 
of what may be termed the institution 
which has become known a3 Tapiana 
Sahib. There is a muafi attached to this 
Tapiana Sahib, and the revenue records 
show that the muafi was allowed to exist 
so long as the tank was properly main¬ 
tained. In these circumstanco3 I consider 
that the view taken by the learned tribu¬ 
nal is the correct one, and I would there¬ 
fore dismiss this appeal with costs. I 
would note that the counsel representing 
the parties are in agreement that the value 
of this property does not exceed Rs. 3,000. 

Coldstream, J.—I concur. 

S.N./R.K. Appeal dismissed. 
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Addison and Agha Haidar, J.T. 

Ladha Ram and others— Plaintiffs— 
Appellants. 

v. 

Mt. Viran Bai and others —Defendants 
—Respondents. 

First Appeal No. 241 of 1927, Decided 
on 1st December 1931, against decree of 
Senior Sub-Judge, Multan, D/- 14th De- 

Ce (T) b Civil 9 P 5 ' C. (1908), S- "-Trial Courl 
deciding on merits — Appellate Court deed¬ 
ing on preliminary points only - Dccis.on is 
not res judicata. .. . 

Where a suit was decided on merits by tho 
trial Court, but tbc appellate Court decided it on 
preliminarv points and not on merits, the deci¬ 
sion would not operate as res judicata.^ ^ Q ^ 

(b) Hindu Law — Succession — Custom — 
Party can allege and prove custom modifying 
Hindu law—Party alleging custom must prove 
that as for succession they are governed by 
custom and what that custom is. 

As under the Hindu system of law clear proof 
of custom will outweigh the written text of the 
law. it is open to a party to allege andproyoa 
tribal or family custom modifying the Hindu 
law as regards reversioners excluding 
and their issue from succession. It is for the 


party who alleges custom to prove that the parties 
in respect of succession are governed by custom 
and to prove what that custom is : 12 M. I \ 
307 ; 110 T. U. 100G and A. I. R. 1917 P. C. m\ 
lid. on. [P 455 q 

• ( c ^ Civil P. C. (1908), S. 35—Appeal neces¬ 
sitated by inartistic drafting of plaint—Plain¬ 
tiff-appellant was directed to pay respon¬ 
dent's costs though appeal was successful. 


Where plain tiff-appellant was successful in 
his appeal, but the appeal became necessary 
only on account of bad and inartistic drafting of 
plaint, and contradictory allegations made in it, 
the appellant was directed to pay the costs of the 
respondent in the High Court. ' L P 455 C 1] 

Badri Das and Vishnu Datt —for Ap¬ 
pellants. 

Mehr Chand Mahajan and Amar Nath 
Chona —for Respondents. 

Addison, J.—The following pedigree 
table is necessary in order to understand 
this appeal. 

Ganesh Das 


I I 

Manak Cband Mill Chand 
deceased 


Chanan Das 
died on 21 st 
June 1003 


Ram Chand 
deceased 


I 


Utt-ain Chand 
Ladha Ram, plaintiffs 


I 


Mt. Ganeshi Bai (widow) 
died in Chanan Das's 
lifetime 

I 

Daughter 
Mt. Hukmi Bai 

Mohari Ram, deft. 3 


I 

Mt. Viran Bai 
(widow), deft. 1 


i 

Daughter Mt. Bhagwan 


Devi, c 


eft. 2 


Ram Ganesh 
Parkash Parshad 


Bishambar 

Das 


When Chanan Das died in 1903 his 
share of the agricultural land in suit was 
mutated in favour of his widow Mt. Viran 
Bai who was alive, tho khata however 
remaining joint. On 30th April 1910, 
Mul Chand, the father of the present 
plaintiffs, sued Mt. Viran Bai for a decla¬ 
ration that tho ontiro property was owned 
and possessed by him and that she had 
nothing to do with it as Chanan Das was 
a member of a joint Hindu family with 
his brothers on his death and Mt. Viran 
Bai was only entitled to maintenance ac¬ 
cording to family custom. It was further 
alleged in that suit that the defendant 
had been taking a maintenance allowance 
from the plaintiff. There was an addi¬ 
tional ground in the plaint to the effect 
that the defendant had become of loose 
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character a year before suit and for that 
reason she was no longer entitled even to 
maintenance. 

The widow pleaded that Chaoan Das 
had separated from his brothers a year 
before his death and that sho was thus 
entitled to succeed to him, that on his 
death the land had been mutated in her 
favour as his widow, and that she had 
never taken maintenance allowance but 
had been in possession of the joint khata 
with Mul Chand. The District Judge 
(old style) in his judgment dated 22 nd 
May 1912, held that the plaintiQ had not 
proved that he was in sole possession of 
the land in suit which was recorded in 
the joint possession and ownership of him 
and Mt. Viran Bai, that on the evidence 
it was proved that Chanan Das had sepa¬ 
rated from Mul Chand a year before, that 
the widow who was thus the heir of her 
husband had not been receiving main¬ 
tenance from Mul Chand, that the allega¬ 
tion of unchastity was merely scandalous, 
and that the suit for a declaration was 
time barred, having been instituted more 
than six years after the death of Chanan 
Das. Ou these findings the suit was dis¬ 
missed. The Divisional Judge's judgment 
on appeal is dated 21st February 1913. 
As I understand the judgment he came to 
no decision on the merits. What he said 
was as follows : 

“It is, on the viow I take of the case, quite un¬ 
necessary to decide whether plaintiff is iu possos- 
sion or not. If he is iu possession as ho says 
then there is no cause of action disclosed. Thero 
is no allegation of any denial of title prior to suit 
and the sole causo of action alleged is tho woman’s 
unchastity. That allegation is now withdrawn 
and consequently tho only causo of action which 
ever existed has disappeared. On tho other hand 
11 ho is not in possession, fchon his remedy U a 
suit for possession and at this stage there is no 
reason to allow him amendment of tho plaint.” 

As a matter of fact, it really appears tho 

sin^hel-hn 11 ^ W 5° ng 2 y has beon in Possession 
r,^ USbaQd 8 death - and “ claim for posses¬ 
sion (sic) Is apparently time barred.” * 

Later on, occur the following general 
remarks : 

thl nfoltl? T Ij j 8ay 1 I ngree with tho r ^arks of 
l^t£tl, JU n g9 r ° gard t0 Plaiutiffa suit, 
ful d «illL a,le « ati ° ns - unfounded and disgrace- 
blL.’ ? h 7 ar6 ’ r ° nect extromo discredit upon 

This obviously does not mean that he 
endorses all the findings of the District 
Judge, but only agrees with the Distriot 
Judge as regards the disgraceful allega- 

S”* fy Mul Chand gainst the 
widow. Mul Chand instituted, on 18th 


December 1911, another suit against 
Jit. Viran Bai and one Rani Lai, in the 
Court of a JIunsif, First Class, for a per¬ 
petual injunction to issue restraining the 
widow from marrying her minor daughter 
to defendant 2. Iu the plaint in that suit 
Mul Chand said that, according to Hindu 
law by which the parties and Chanan Das 
are governed in matters of marriage, he 
alone was competent- to carry out the 
marriage of Chanan Das’s minor daughter. 
He did not however state that tine parties 
followed Hindu law in matters of succes¬ 
sion to property. This suit was ulti¬ 
mately dismissed on appeal : see tho 
judgment of the Divisional Judge dated 
29th July 1913, at pp. 37 and 3$ of the 
paper book. 

Tlie present suit arises out of a deed of 
relinquishment of her life estate by 
Mt. \iran Bai in favour of her daughter 
Mt. Bhagwan Devi. This deed is regis¬ 
tered and is dated 6th January 1925. It 
recites that Mt. \iran Bai became a life 

tenant of her husband’s estate (the pro¬ 
perty in suit) upon his death and thatsho 
now delivered possession thereof to hor 
daughter Jit. Bhagwan Devi who was her 
reversionary heir and was according to 
Hindu law entitled to succeed her upon 
her death. The plaintiffs have thereupon 
brought the present suit for a declaration 
that this relinquishment or alienation 
shall be void and inoperative as against 
them after the death of Mt. Viran Bai, 
defendant 1. The plaint however is a 
most inartistic one. It correctly starts 
by asking for a declaration of their rights 
to take effect after the death of defen¬ 
dant 1 , but in para. 2 it reverts to the 
position taken by Mul Chand in 1910 in 
his first suit that Chanan Das wasamem¬ 
ber of a joint Hindu family' along with 
his brothers at the time of his death and 
that the joint family remained in possession 
of the property after his death. Further, 
in para. 4 (a) of the plaint it is said that 
the alienation was void and inoperative 
as the property was ancestral and be¬ 
longed to the joint Hindu family, while 
in para. 4 (b) it is said that, according 
to the custom by which the parties are 
governed, defendant 1 was not competent 
to make such an alienation. It was also 
clearly alleged in para. 4 (d) that ac¬ 
cording to custom the daughter of defen¬ 
dant 1 had no right of inheritance in 
presence of the plaintiffs. It will be 
observed that this inartistio plaint is 
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really a claim in the alternative. The 
first cise set up is the old allegation that 
Chanan Das died when he was still a 
member of a joint Hindu family with 
his brothers and the property in dispute 
formed part of the joint Hindu family 
property. The other alternative put 
forward was that, even if defendant 1 
was in possession as heir, defendant 2 
iiad no right of inheritance according to 
custom in presence of the plaintiffs. The 
plaint however is undoubtedly confused 
|aud it is owing to this confusion that 
jthe present difficulty has arisen. Tho 
plaintiffs by their refusing to admit 
what occurred in the previous litigation 
have placed themselves in the awkward 
position disclose 1. At thesame time it can 
be said that it is clearly set out in the 
plaint that defendant 2 had no right of 
inheritance in presence of the plaintiffs 
according to custom and that they ask 
for a declaration that the deed of relin¬ 
quishment would be void and inopera¬ 
tive as agamst the reversionary rights 
of the plaintiffs after the death of tho 
widow, defendant !. 

Defendants I and 2 pleaded that Cha¬ 
nan Das was separate from his brothers 
at the time of his death and that this 
question was res judicata by reason of 
the first suit referred to. It is further 
pleaded in para. 4 (d) of the pleas that 
there did not exist any custom by which 
defendant 2 had not a preferential right 
of inheritance to the plaintiffs. On the 
contrary, the parties being governed by 
Hindu law, the daughter, defendant 2 
was entitle! to succeed as tho only heir 
to the property of her father to the 
exclusion of tho plaintiff reversioners. 
It was also pointed out that had there 
been a joint Hindu family the widow 
would never have succeeded. Certain 
issues were framed, including tho fol¬ 
lowing: Issue 2: Whether tho judgment 
in the previous suit of Mul Chand and 
Mt. Vi ran Bai was res judicata on the 
pleas of custom and joint Hindu family 
raised by the plaintiff. Issue 4: Whe¬ 
ther the parties are governed by custom 
in matters of succession and alienation? 
Issue 5: Whether tho property in dispute 
is ancestral? Issue G: Whether the deed 
in dispute amounts to an alienation of 
tho property or is merely a “surrender” 
to the next legal heir to accelerate her 
succession? It will be obvious from 
these issues that it was well understood 
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that the plaintiffs' case also was that the 
parties were governed by custom in mat¬ 
ters of succession. Tho Senior Sub¬ 
ordinate Judge, without taking any evi¬ 
dence, then proceeded to dismiss the 
suit, on the ground that the matters in 
dispute were res judicata by reason of 
the previous litigation and therefore, 
it could not be re-agitated tint there was 
a joint Hindu family at the timo Chanan 
Das died that the family was not gov¬ 
erned by Hindu law or that Mt. Viran 
Bai was not holding the estato as Chanan 
Das s widow, lie considered this a suffi¬ 
cient finding on which to dismiss the 
suit and against this decision the plain¬ 
tiffs have appealed. 

Tho learned counsel Mr. Badri Das, 
who appeared for the appellants, has 
contended that the first decision was not 
res judicata as Mr. Ellis’s judgment pro¬ 
ceeded on preliminary points and not on 
the merits, that the question of tho 
daughters' succession did not arise in 
that case and that tho fact that there 
was not a joint Hindu family at tho time 
of Chanan Das’s death did not debar the 
plaintiffs from relying on a custom ex¬ 
cluding the daughters from succeeding to 
their father’s property after the death 
of the widow. Mr. Badri Das also stated 
that he did not wish to go against what 
was decided in tho first suit brought 
by Mul Chand though ho did not give up 
his contention that the matters then de¬ 
cided were not ros judicata. In view of 
this admission the question whether tho 
previous litigation acts as res judicata 
or not becomes purely academic and it 
will be sufficient for me to say in this 
connexion that, in my judgment the deei- : 
sion in tho first suit would not act as; 
res judicata as the Divisional Judge who! 
beard the appeal decided it on prelimi¬ 
nary points and not on the merits. It 
would however 1)9 hopeless for the plain¬ 
tiffs to try and establish that Chanan 
Das had not separated from his brothers 
at the time of his death for his widow 
has been in possession as his heir since 
1903. The plaintiffs’ case therefore be¬ 
fore us was that they no longer insisted 
upon the first alternative put forward 
in their very badly drafted plaint, i. e., 
they no longer contest that Chanan Das 
died separate from his brothers and was 
succeeded by his widow as an heir. It 
is also not now disputed that the family 
follows Hindu law generally. These are 
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all the points which were decided in the 
previous litigation. 

Mr. Badri Da 3 however has pointed 
out that it is open to the plaintiffs to 
prove and allege a tribal or family cus¬ 
tom modifying the Hindu law as regards 
reversioners excluding daughters and 
their issue from succession. It is clear 
that this question was not tried in tho 
first suit and an opportunity must be 
given to the plaintiffs to establish this 
custom in tho present suit for as re¬ 
marked by tho Judicial Committee in 
the remand case: TheCollector of Madura 
v. Mootloo llamalintja S thupalhy (I), 
( ab p. 43G under the Hindu system of law 
jclear proof of usage will outweigh the 
jwritten text of the law. I would there¬ 
fore accept this appeal, set aside the 
decision of the trial Court and remand 
the suit under O. 41. R. 23, Civil P. C., 
for redecision in accordance with the 
above remarks. The principal issue will 
he: Is there a custom in the tribe of 

the parties in KahirwalaTahsil of the Mul¬ 
tan District by which daughters and their 
issue are excluded from succession after 
the death of the widow to the self-ac¬ 
quired or ancestral property or both, of 
the last male holder who had separated 
from his brothers before his death and 
the succession goes to the reversioners 
instead of to them?" 

As remarked by Robertson, J., in Daya 
■Ram v. Sohel Singh (2), it will be for 
tho plaintiffs, who set up the alleged 
custom a 3 a rule of decision to prove 
that they aro in this respect governed 
by custom and further to prove what 
the custom is. This decision of Robert¬ 
son, J., was approved by tho Privy Coun¬ 
cil in Abdul Hussein Khan v. Sona Dero 
(3), at p. 459 {of 45 Cal.). The court- 
fee on appeal will be refunded, but, 
though the plaintiff-appellants have been 
successful in the appeal, I would direct 
that they pay the costs of tho respon¬ 
dents in this Court as it was entirely 
due to to the bad drafting of their plaint 
and the contradictory allegations in it 
that this appeal became necessary. Other 

[costs will be in tho discretion of the trial 
Court. 

Agha Haidar, J.—I agree. 

S.N./n.K. _ Suit remanded. 

JJ -'*• i. A. 897 (P. o.). - 

2) U907] 110 P.R. 1906=31 P.L R 1907 fF R 1 

A. I. R. 1917 P . o. 181=45 fewso U b k’ 
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Bhide, J. 

Radha Kishen-Tirath Ram and an- 
othei —Appellants. 

v. 

Fateh Mohamad and others —Respon¬ 
dents. 

Misc. First Appeal No. 1643 of 1931, 
Decided on 2nd May 1932, from order of 
Add. Dist. Judge, Lvallpur, D/- 18th 
July 1931. 

Provincial Insolvency Acl (1920), Ss. 53 
and 54 — Insolvent effecting mortgage in 
favour of third person to make payment to 
creditors—Only small portion of considera¬ 
tion paid to creditors—Rest found fictitious 
—Whole mortgage is void—Case falls under 
S. 53 and not under S. 54. 

An insolvent executed a mortgage in favour 
of a third person to make payment to his credi¬ 
tors. It was found out that only a small portiou 
of the consideration was paid to tho creditors 
and the major portion was found to be fictitious: 

Hehl: that in the above case tho whole mort¬ 
gage should be declared void and that the case 
was governed by S. 53 and not bv S. 51: A.I.R. 
1923 Lah. 423; .4. I. li. 1930 Lai i. 1027 aud 30 
Ma i. C. Ref. |.P 456 C H 

J. L. Kapur and Nain Sukh Gauba — 
for Appellants. 

Judgment.— This appeal has been 
heard ex parte as the respondents failed 
to appear in spite of due service. Tho 
appeal arises out of an application under 
S. 54/4, Insolvency Act, made by the 
receiver for a mortgage executed by the 
insolvent Sikandar in favour of one 
Fateh Mohammad for a sum of Rs. 5,000 
on 13th October 1928, being declared 
void. The learned Judge of the Court 
below Ins found that Rs. 2,000 out of 
this sum were paid to Messrs. Radha 
Ivishan Tirath Ram, creditors, and that 
the balance of Rs. 3,000 was fictitious. 
He therefore hold the mortgage to be 
valid to the extent of Rs. 2,000 only. 

The contention of tho appellants (cre¬ 
ditors and the receiver) is that tho bulk 
of the consideration having been found 
to be fictitious the mortgage should have 
been doclared void in toto. In support 
of this contention Chidambaram v. 
Swami Aiyar (l) aud A. I. R. 1926 Mad. 
of2 have been oited as authorities. The 
contention also reoeives support from a 
decision of this Court in Mula Ram v. 
(Rwanda Ram (2) and Madan Gopal v. 

!ol a 19 t 07 ! 80 Mad - 0=16 M - L - J - 427. 

(2) A. I. R. 1923 Lah. 423=72 I 0 
Lah. 211. 


152=4 


45G Lahore Kuljas Ram v. 

Lahiri Mai Janki Das (3). The learned 
Additional District Judge appears to 
,have declared the mortgage void to the 
extent of Rs. 2,000 on the ground that 
this sum was paid under pressure to one 
of the decree-holders, but the case does 
not appear to fall under S. 54, Punjab 
Insolvency Act, inasmuch as the aliena¬ 
tion in dispute was not effected in favour 
of any creditor but a third person named 
jFateh Mohammad. The case appears to 
fall under S. 53 orS. 54 of the Act and in¬ 
asmuch as the bulk of the consideration 
was found to be fictitious the whole 
mortgage should, in my opinion, have 
been declared to be void. I therefore 
accept this appeal ex parte, and modify¬ 
ing the order of the learned Additional 
District Judge declare the mortgage re¬ 
ferred to above to be void as against the 
receiver. No order as to costs. 

B.V./r.K. Appeal allowed. 

(■)) A. I. R. 1930 Lab. 1027=130 I. C. 62=12 
Lab. 194. 
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Jai Lal, J. 

Kuljas Ram — Plaintiff—Appellant. 

v. 

Wishan Singh and others —Defendants 
—Respondents. 

Second Appeal No. 451 of 1931, De¬ 
cided on 26th February 1932, against de¬ 
cree of Dist. Judge, Montgomery, D/- 
16th January 1931. 

Limitation Act (1908), S. 19 —Acknowledg- 
ment by one partner—There is presumption 
that each partner is entitled to sign acknow¬ 
ledgment on behalf of firm in ordinary 
course of business. 

In going concerns there is a presumption that 
each partner is entitled to sign an acknowledg¬ 
ment on behalf of the firm in the ordinary courso 
of business. 

The father and his three sons carried on busi¬ 
ness in partnership and W one of the sons signed 
an acknowledgment for the amount duo from the 
firm in favour of the plaintiff. The suit against 
the firm would have been time barred J but for the 
acknowledgment signed by W. The defendant’s 
contention that on the date when the acknow¬ 
ledgment was signed-the partnership had been 
dissolved was found to be incorrect. 

Held : that on the finding that defendant's 
plea was incorrect the suit should have been de¬ 
creed against the firm : 

Held further : that the authority of W to sign 
on behalf of the firm should be presumed : 
A. 1. R. 1926 Lah. 616, Eel on. ; 32 Mad . 420 
and 35 Mad. 142, not Foil ; 41 Mad. 427 (F.B.), 
Ref. IP 457 C 1] 

Diioan Mehr Chand for Appellant. 


Wishan Singh (Jai Lal, J.) 1S32 

Judgment— The father and his three 
sons carried on business as partners and 
for the purpose of the business contracted 
debts from the appellant. One of the 
sons Wasanda Ram signed an acknowledg¬ 
ment in favour of the appellant for the 
amount due from bis firm. This acknow¬ 
ledgment was in lieu of previous dealings 
and of an acknowledgment which had 
been signed by the two other brothers. 
The appellant’s suit would have been 
barred by time but for the acknowledg¬ 
ment signed by Wasanda Ram. A plea 
was raised on behalf of the defendants 
that Wasanda Ram was not entitled to 
sign an acknowledgment on behalf of the 
other partners of the firm and conse¬ 
quently that the suit was barred by 
time. 

The District Judge on appeal has de¬ 
creed the suit against Wasanda Ram only 
and has held it barred by time against 
the other partners. The plea of the de¬ 
fendants was that, on the date when the 
acknowledgment was signed by Wasanda 
Ram, the partnership had been dissolved. 
It was only on this ground that it was 
pleaded that Wasanda Ram had no autho¬ 
rity to sign the acknowledgment on be¬ 
half of the firm. The learned Judge has 
found that the partnership had not been 
dissolved when Wasanda Ram signed the 
acknowledgment ; hut, relying on Bala- 
subramania Pillai v. Ramanathan Chet- 
tiar (l), Mohideen Sahib v. Official As¬ 
signee (2) and DalsuJchram v. Kalidas (3), 
he has hold that, even in a going concern, 
one partner has no authority to acknow¬ 
ledge a debt due from the firm so as to 
save limitation against the other part¬ 
ners. The matter was incidentally con¬ 
sidered in Ganda Singh v. Bhag Singh 
Bhagwan Singh (4) and on opinion was 
expressed that in going concerns there is 
a presumption that each partner is enti¬ 
tled to sign an acknowledgment on behalf 
of the firm in the ordinary course of busi¬ 
ness. The Madras cases referred to 
above wore considered in Veeranna v. 
Veerabhadraswami (5). in which a Full 
Bench of that Court expressed the opinion 
that, if the previous judgments are cap¬ 
able of being interpreted in the manner 
in which the learned District Judge has 

( 1 ) [1909] 32 Mad. 420=2 I.C. 809. 

(2) (1912] 35 Mad. 142=11 I.O. 332. 

(3) (19021 26 Bom. 42=3 Bom. L.R. 484. 

(4) A.I.R. 1926 Lah. 616=99 I. C. 563=7 Lah- 
403 

(5) [1918] 41 Mad. 427=45 1.0. 18 (F.B.). 
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done then tho view expressed in them is 
wrong. In the present case as I have 
already stated, the defendants pleaded 
that Wasanda Earn was not authorized to 
sigu because there had been a dissolution 
.of the partnership on the date of tho 
jsiguing. This plea having been found to 
jbe incorrect, the suit should have been 
'decreed against the defendants. Apart 
from that, in my opinion, under the cir¬ 
cumstances described above the authority 
of Wasanda Earn to sign on behalf of the 
firm should have been assumed. I accept 
[this appeal and setting aside the decree of 
Ithe District Judge, restore that of the 
trial Court with costs throughout. 
e.n./r.k. Appeal allowed. 
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Jai Lad, J. 

Haku and others —Defendants—Appel¬ 
lants. 


v. 


Sundar and others —Plaintiffs and De¬ 
fendants — Ecspondeuts. 

Second Appeal No. 1128 of 1931, Deci- 
ded on 25th February 1932, against de- 
cree of Dist. Judge, Jullundur, D/- 1st 
April 1931. 

Punjab Limitation Custom Act (1920), 
4 Suit by reversioner for possession — 
Defendant in possession of suit land as adop¬ 
ted son Mutation in bis name within rever- 
sioner's knowledge— Art. 4 held to be appli¬ 
cable to such case. 

In n suit for possession of certain land it was 
proved that the person in possession expressly 
took possession of the property as an adopted son 
of tho last male owner a claim which was recog¬ 
nized in tho previous mutation proceedings and 
tho plaintiff reversioners had knowledge of tho 
claim. 

Held ; that as Art. 4 governed cases for posses¬ 
sion of land on the ground that tho appointment 
of an heir was invalid or in fact never took place 
it must be held to apply to this suit. Timo 
against all tho reversioners began to run when 
tho mutation in favour of the adopted son was 
sanctioned whon presumably ho tcok possession 
of the land : A. I. R . 1929 hah. 208, Dist.; Case 
law discussed. . [P 458 0 2, P 459 0 1 ] 

Aohhru Ham~lor Appellants. 

N. C. Mehra for Jalaluddin —for Res¬ 
pondents. 


Judgment.— This is the defendants' 

appeal. It arises out of a suit for posses- 
sion brought by the respondent alleging 
that the land originally belonged to one 
Dela bingh who died some time in 1919 
Une Ganda Singh, a son of a brother of 
ilela Singh, was alive at the time of his 
death; but he also subsequently died and 
after his death the plaintiff olaims to be 


a collateral of Bela Singh and entitled to 
inherit bis land along with his cousin 
Parsa, who was impleaded as a pro forma 
defendant it being alleged that he had 
transferred his right in the estate of 
Bela Singh to the plaintiff. 

It appears that on the death of Bela 
Singh some land in one of tho canal colo¬ 
nies in the Punjab was mutated in fav- 
vour cf Khan Singh the father of the de¬ 
fendant- appellant on the ground that he 
was an adopted son of Bela Singh. Tho 
land in suit however which is situate in 
the Jullundur District and which was 
tho ancestral land of Bela Singh was 
mutated in favour of Ganda Singh by 
virtue of the mutation sanctioned on the 
12th September 1920. Soon after Khan 
Singh laid a claim to this land also on the 
ground that he was the heir of Bela Singh 
as his adopted son, and on 12th April 
1922 the previous mutation in favour of 
Ganda Singh was cancelled and tho land 
in suit was mutated in favour of Khan 
Singh as the adopted sou of Bela Singh. 
This was done with the sanction of the 
Collector and it appears that since then 
Khan Singli and later his sons have been 
in possession of the disputed land. The 
date of Ganda Singh's death does not ap¬ 
pear from tho record but it is immaterial 
for the purpose of this case. 

The present suit was instituted on 1st 
October 1929 for possession of the land in 
suit. It was alleged by the plaintiff that 
on the death of Bela Singh, Ganda Singh 
becamo his heir and on the death of 
Ganda Singh tho plaintiff had the right to 
succeed to the land of Bela Singh and that 
the defendant had illegally taken posses¬ 
sion thereof without any title whatsoever. 
Tho defendant pleaded, first, that the suit 
was barred by time and secondly that he 
had been validly adopted by Bela Singh. 
Both the Courts below have held that the 
adoption of Khan Singh by Bela Singh is 
invalid. They have also held that the 
suit is within time and have accordingly 
decreed it. 

So far as the question of the validity of 
the adoption is concerned it has not beeu 
raised before me and oannot be raised 
without a certificate from the District 
Judge under S. 41, Punjab Courts Aot. 
ihe matter however does not oonolude 
this appeal because if it be found that the 
plaintiff's suit is barred by time then it 
must be dismissed, as the defendants be¬ 
ing in possession of the land in suit the 
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question of the validity of the adoption 
of Khan Singh then becomes immaterial. 

On the question of limitation the 
learned District Judge has relied upon a 
number of cases. Some of them do not 
seem to have any bearing on the question 
involved in this case. I will therefore 
refer only to some of the important cases 
which in my opinion are relevant. Gholi 
v. Kaznna (l) is a judgment of a Divi¬ 
sion Bench of this Court. In that case 
a gift had been made by a sonless pro¬ 
prietor in favour of another person and 
the reversionary heirs instituted a suit 
for a declaration that the gift which had 
been followed by a mutation would not 
affect their reversionary rights. Both 
the donor and the donee were impleaded 
as defendants. The donee in the course 
of his pleadings asserted that he had been 
adopted as a son by the donor many years 
before the institution of the suit which 
consequently was barred under Art. 118, 
Sch. 1, Lim. Act. The learned Judges held 
thataccordingtothedictumof their Lord¬ 
ships of the Privy Council in Kalyan- 
dappa v. Chavibasappa (2) Art. 118 ap¬ 
plied only to a suit to obtain a declaration 
and that it was at the option of the rever¬ 
sioners to treat the adoption as a nullity 
and to bring a suit for a declaration to set 
aside the alienation whether it was void 
or voidable. It may however be mentioned 
that the suit with which the learned 
Judges were concerned was not a suit for 
possession but was a suit for a declara¬ 
tion and it may be that the learned Judges 
wore influenced by the fact that the ad¬ 
option was not the reason for the gift 
and for the consequent mutation and 
therefore it is possible that in that case 
the plaintiff was for the first time con¬ 
fronted with the allegation of adoption 
in the pleadings of the defendants. More¬ 
over the present case is not governed by 
Sch. 1, Limitation Act, but by the Punjab 
Limitation Custom, Act of 1920 and 
Art. 4 of the Schedule of this latter Act 
provides for a suit for possession of ances¬ 
tral immovable property on the ground 
that the appointment of an heir was in¬ 
valid or in fact never took place, the 
period provided being sis years from the 
date on which the alleged appointment of 
an heir becom es known to the plaintiff. 

(1) A. I. R. 192G Lab. G54=9G I. C. 743=8 

(,) A L LR 8 i924 P. C. 157=79 I. C. 9U=5l 
I.A. 220=48 Bom. 411. 


In A. I. R. 1930 hah. 438, another 
Division Bench of this Court expressed 
an opinion which seems to be opposed to 
Gholi v. Khazana (l). In this latter case 
the learned Judges remarked: 

"If the suit for a declaratory decree in respect 
of the factum of adoption is barred by time the 
plaintiffs esnnot elude the operation of Art. 118 
by suing for a declaration that the gift made by 
the lady in favour of the adopted son should not 
bind him." 

In A. J. R. 1929 Lali. 203 I held that 
in each case the question which of the 
provisions as to limitation is applicable 
must depend upon the form of the suit 
and the relief claimed and not on what 
might be the ultimate effect of the relief 
claimed if it is granted by the Court. In 
that case a will of his land had been 
made by a proprietor in favour of a rela¬ 
tion and on his death mutation of the 
laud was effected in favour of the legatee 
in terms of the will, but the collaterals 
had taken possession of the land and 
were actually in possession at the time 
of the suit They instituted a suit 
for a declaration that the mutation in 
favour of the legatee under the will did 
not affect their rights. A plea was raised 
that the suit was barred under the Punjab 
Limitation Custom Act of 1920, Art. 1. 

I held that having regard to the form of 
the suit, Art. 1 of the Punjab Act had no 
application to the case as the plaintiffs 
were in possession of the property in suit 
and they did not sook to set aside any 
will though incidentally the Court would 
have to decide the question of the vali¬ 
dity of the will. Another ground on 
which I held that the article did not 
apply was that in ray opinion the article 
was applicable to suits instituted duiiug ( 
the lifetime of the alienor. That case in 
my opinion ha3 no bearing on the facts 
of the present case. Hero the suit is for 
possession and the person who is in pos¬ 
session expressly took possession of the 
property as an adopted son, a claim which 
was recognized in the mutation proceed¬ 
ings, and the plaintiff must bo deemed to 
have knowledge of the claim; and as Art. 4, 
of the Punjab Limitation Custom Act, 
1920, governs cases for possession of land 
on the ground that the appointment of an 
heir is invalid or in fact never took place, 
it must be held to apply to this suit. 
A. I. R. 1929 Lah. 208 was therefore 
decided on its peculiar facts and is no 
authority in the present case. 



1932 


Gang a Ram v. R.' 


In A. I. R. 1924 Lah. 675 which the 
learned Judge considers to be a direct 
authority in support of his conclusion 
there was no question of limitation. The 
question in that case was the locus standi 
of the plaintiff to maintain the suit under 
the Punjab Custom Act 2 (Power to Con¬ 
test) of 1920. The appellant's counsel 
relies upon Amin Chand v. Gujar Mai (3). 
which does not seem to have much to say 
to the question involved in this case. In 
Koura v. Ram Chand (4), A. I. R. 
1929 Nad. 313 and A. 1. R. 1927 P. C. 
229, it was held that if a suit in substance 
falls within the ambit of a particular 
article of the Limitation Act that article 
should be applied. In Chiragh Din v. 
Abdullah (5) it was held that the right 
to contest an alienation vests jointly and 
severally in all the reversioners and there¬ 
fore time begins to run simultaneously 
against all of them. It is not therefore 
open to the respondent to conteud that 
as Ganda Singh died within six years of 
the institution of the suit it is not barred 
by time. In my opinion time against all 
the reversioners began to run on 24th 
July 1922 when the mutation in favour 
of Khan Singh as the adopted son of Bela 
Singh was sanctioned, when presumably 
he took possession of the land. The 
mutation proceedings clearly show that 
Ganda Singh had full knowledge of the 
nature of Khan Singh's claim and the 
grounds therefor. Therefore the rever¬ 
sioners must be deemed to have know¬ 
ledge of the fact that Khan Singh claimed 
to bo the adopted son*of Bela Singh in 
1922 and any suit that they wanted to 
institute to obtain possession of the pro¬ 
perty of Bela Singh after setting aside 
the adoption as being invalid or on the 
ground that it never took place, should 
have been instituted within six years 
from, that date. The present suit there¬ 
fore is clearly barred by time and accept¬ 
ing the appeal I dismiss it with costs 
throughout. 

B.v./r.k. Appeal dismissed. 


(3{ [19061 78 P. R. 1«J06. ~~ 

Lah. 20G. 1025 S85==SS L °’ 945=G 
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Bhide, J. 

Ga 7 iga Ram —Defendant Petitioner. 

v, 

Ram Kish an Singh —Plaintiff Oppo¬ 
site Partv. 

Civil Revn. Petn. No. 712 of 1931, De¬ 
cided on 10th May 1932, against order of 
Addi. Dist. Judge, Lahoro, D/- 31st Octo¬ 
ber 1931. 

(a) Contract Act (1872), S. 28, Excep. 1— 
Agreement to refer future disputes is not 
illegal—* Civil P. C. (1908), Sch. 2, Para. 20. 

There is nothing illegal in two or more persons 
agreeing to refer future disputes to arbitration : 
A. I . R. 1980 All. 319 and 38 Bern. G9S, List. 

IP 400 C 11 

(b) Civil P. C. (1908), Sch. 2, Paras. 20 and 
21—Application. 

All that paras. 20 and 21 require is that the 
Court should be satisfied that a matter was ac¬ 
tually referred to arbitration aud an award 
made thereon. IP -1G0 C H 

(c) Civil P. C. (1908), S. 115 —Finding that 
dispute in existence was referred to arbitra¬ 
tion cannot be attacked in revision. 

That there was in fact a dispute in existence 
aud that it was referred to arbitration is a find¬ 
ing of fact which canuot bo attacked in revision. 

IP 4 CO C 11 

lagan Nath Agganval aud Iiatn Lai 
Anand —for Petitioner. 

Badri Das— for Opposite Tarty. 
Judgment. —The parties to this caso 
are two brothers, Ram Kishen Singh and 
Ganga Ram. Their mother died in July 
1930, and there was a dispute between 
them as regards certain cash and jewelry 
in her possession. The dispute arose on 
the 13th day after the death of the 
mother when certain coremonies were 
hold. Through the intervention of tlio 
members of the brotherhood, who had 
assembled at the time, au agreement was 
entered into by the parties that the dis¬ 
pute with respect to the cash and jewolry 
should be referred to certain arbitrators. 
The agreement was contained in a memo¬ 
randum, which was signed by the parties, 
bubsequontly the arbitrators wont into 
the question and gave an award. Rain 
Kishen Singh put in an application under 
Sch. 2 para. 20, Civil P.C., for the award 
being hied. Ganga Ram raised a uurn- 
■ i objections, whioh were allowed by 
the trial Court and the application was 
dismissed. On appeal however the learned 
Additional District Judge disallowed tho 
objections and passed a deoreo in aooor- 
dance with the terms of the award. A 

bi , i On i/°?n 0V,sionhasnow boon filed 
I t P° ^? Ranundit i3 urged 

that tho Courts below had no jurisdiction 
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to deal with the award under Sell. 2. 
Para 20, Civil P. C., inasmuch as the agree¬ 
ment of reference was invalid. It was 
contended that the agreement purported 
to refer future disputes between the par¬ 
ties to arbitration and that there being 
no dispute in existence at the time the 
agreement does not come within the pur¬ 
view ct Para 20, Sch. 2, Civil P. C. 

The learned counsel has referred to 
A. I. R. 1930 All. 319 in support of the 
contention, but that ruling relates to a 
reference to arbitration in a pending suit 
and does not seem to be in point. Wel¬ 
ch and v. Listen (1) on which reliance 
was placed was a case of peculiar kind 
and all that was held therein was that 
the agreement relied upon and the pro¬ 
cedure adopted in that case was an abuse 
[of judicial process. There is in fact, noth¬ 
ing illegal in two or more persons agreeing 
to refer future disputes to arbitration and 
this is clear from Excep. 1, S. 25, Con¬ 
tract Act. Apart from this however it 
appears that there was a dispute bet¬ 
ween the parties when the agreement was 
written. All that Paras 20and 21, Sch. 2, 
Civil P. C. require is that Court should 
be satisfied that a matter was actually 
referred to arbitration and an award made 
Ithereon. There is in this respect a clear 
finding of the learned Additional District 
Judge that there was in fact a dispute in 
existence and that it was referred to ar¬ 
bitration and that the words in the agree¬ 
ment on which the learned counsel has 
relied; viz. agar koi jhagra ho refer 
merely to the allegation of one of the 
•parties that the dispute had been already- 
settled by a previous compromise. This 
does not mean that no dispute existed, 
when the agreement was written. This 
finding of fact is binding on this Court in 
second appeal. The learned counsel next 
: urged that the award was vague and not 
capable of being enforced. This conten¬ 
tion also was one for the decision of the 
Courts below and has been decided by 
them. In my opinion, none of the con¬ 
tentions urged raises any question affect¬ 
ing the jurisdiction of the Courts below 
within the purview of S. 115, Civil P. C. 
The petition must therefore be dismissed 

with costs. . , 

S.N./R.K. Revision dismissed. 

(1) A. I. R- 1914 Bern- 129=33 Bom. 638=25 
I. C. 371. 
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Broadway and Coldstream, JJ. 
Harchand Singh and others —Plaintiffs 
—Appellants. 


v. 

Sulekh Chand and others —Defendants 
—Respondents. 

First Appeal No. 2293 of 192G, Deci¬ 
ded on 11th May 1932, against decree 
of Senior Sub-Judge, Kavnal, D/- 19th 
April 1926. 

(a) Customary Law—Jat Sikhs—Ludhiana 
District—Applicability. 

Customary law is applicable to Jat Sikhs, 
residing in the Ludhiana District and not Hindu 
law. [P -1C1 C 2] 

(b) Limitation Act (1908), Art. 11—Suit by 
sons in 1924 for possession of ancestral 
land attached and sold in execution of 
decree against father—Son's objections to 
attachment and sale dismissed in 1922— 
Suit held within time. 

Certain ancestral land was attached in execu¬ 


tion cf a money decree against the father. The 
sons objected to the attachment under O. 21, 
R. 58, Civil P. C.. and the objection was dis¬ 
missed in January 1922 aud their suit for a 
declaration under O. 21, R. G3, was also dis¬ 
missed. A fresh suit was filed by them in 192-1 
after their father's death for possession of the 
attached land which was sold in execution cf 
the decree and purchased by the decree-holder. 

Held: that the suit was not barred by limita¬ 
tion, as the cause cf action for the suit being the 
alienation effected in execution proceedings after 
the sons' objection bad been dismissed,. and a 
suit for possession cot being competent in the 
life-time of the father. IB 492 0 1) 

# (c) Custom (Punjab)—Alienation—An¬ 
cestral land—Alienee antecedent creditor— 
He must prove both necessity and also just¬ 
ness—Debt whether unreasonable or extra¬ 
vagant depends on facts of each case. 

It is incumbent for an alienee of ancestral 

land who is an antecedent creditor himself to 
provo that the debt was a just as well as a real 
one and was justified by necessity. Just debt 
means a debt which is actually due and which 
is not immoral, illegal or opposed to public 
policy. It also means a debt not contracted as 
an act of reckless extravagance or of wanton 
waste or with the intention of dcstroymg the 
interests of the reversioners. The purpose for 
which it is incurred need not be a necessary cne, 
but in such a case, if it was unreasonably large 
compared with the means and station in life of 
the proprietor, it could not come under the de¬ 
finition of “just debt." What is unreasonable 
or extravagant must depend upon the circum¬ 
stances of each particular case and must be 
decided by the Court on fair and rational 

An alienee who is an antecedent creditor must 
be deemed to be fixed with the knowledge of the 
nature of the debts and of the purposes on whicn 
the monev borrowed bad been spent and if 
being for a'ctual necessity, they siDgly or colle 
lively are unreasonable or prove: reckless ext;ra 

vagance, etc., the alienation in lieu of such 

debts cannot be held valid: 65 P-R- lC ’ 2 ^c 2l 
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Harchakd v. Suleich CilAND (Broadway, J.) Lahore 4G1 


Dev Raj Sawhney and Nawal Kishore 
—for Appellants. 

Shamair Chand and Kishan Sarup — 
for Respondents. 

Broadway, J.—One Sardar Mansha 
Singh, son of Sardar Hari Singh, a Jat 
Sikh, Jagirdar of Lodhran, executed a 
bond on 55th April 1910, for Rs. 4,000 
in favour of Mansa Ram and Raja Ram 
sons of Ganga Ram, Bauias of Mauza 
Saran in the Tah3il of Jagadhri. A suit 
was brought against Sardar Mansha Singh 
on the basis of the bond which was 
decreed ex parte on 29th August 1917, 
the decretal amount being Rs. 7,050 and 
costs. On 25th January 1921 certain 
land in Haripur belonging to Sardar 
Mansha Singh was attached in execution 
of this decree and steps were taken to 
arrange for the mustajri of this land in 
payment of the decretal amount. Ob¬ 
jections were filed to the attachment of 
this land by the sons of the judgment- 
debtor under 0. 21, R. 58, Civil P. C. 
These objections were dismissed on the 
ground that they were incompetent and 
on 23rd Novombor 1922 the said sons 
instituted a suit objecting to the attach¬ 
ment of this land. On 30th January 
1923 Sardar Mansha Singh died with the 
result that on 30th April 1923 the suit 
brought by his sons was dismissed on 
the ground that on the death of their 
father they should sue for possession and 
that the suit for declaration was not 
competent. The mustajri was sanctioned 
in spite of a protest by the sons and it 
was arranged. that the decree-holders, 
the said Mansa Ram and Raja Ram 
should take the land in suit for a period of 
ton years in satisfaction of their decree. 
Possession was actually given on or about 
17th January 1923 and the mustajri 
was duly recorded by order dated 5th 
February 1923. 

On i5th March 1924 the song of Sardar 
Mansha Singh brought a suit for posses- 
sion of this land on the ground that it 
was ancestral qua them and had been 

alienated without consideration and with¬ 
out, necessity. It was alleged that their 
lather was a drunkard and debauchee and 
that the consideration for this alienation 
was for that reason unlawful. The suit 
was dismissed on 19th April 1926 and 
the plaintiffs have now come up to this 
Court in appeal. 

We have been taken through the evi¬ 
dence on the record by Mr. Dev Raj 


Sawhney for the appellants who lias 
urged that the alienation in question could 
nob affect the rights of the plaintiff's in¬ 
asmuch as it had been made without 
necessity. The evidence shows beyond 
any reasonable doubt that the appellant's 
father Sardar Mansha Singh was addicted 
to drink and had to leave Government 
service on 6th February 1910 on account 
of drunkenness. There is no proof of any 
other profligacy on his part. Mr. Shamair 
Chand for the respondents has urged 
that the dismissal of the suit by the 
Court below was correct and that the 
plaintiffs had failed to prove that they 
were entitled to a decree in the circum¬ 
stances of the case. He contended that 
inasmuch as the alienation in question 
had been effected in the life time of the 
father, the principles enunciated in 
Jagdip Singh v. Narain Singh (l) were 
not applicable to the present case. Thi3 
was an authority cited by Mr. Sawhney, 
but in my opinion Mr. Shamair Chand’s 
contention is correct and this authority 
has no bearing on the point before us. 

Next Mr. Shamair Chand contended 
that a lease of mustajri was not an 
alienation. In the end however ho con¬ 
ceded that it must be regarded as one 
and also that it was an alienation which 
could be attacked by the reversioners. 
He next contended that inasmuch as tho 
alienation had been effected in the exe¬ 
cution of tho decree and was not there¬ 
fore a voluntary one, it could not be 
attached. After consideration however 
he gave up this point as well. Another 
point taken by tho learned counsel was 
that the appellants were governed by 
Hindu law and not by custom. Admit¬ 
tedly Sardar Mansha Singh comes of a 
family of Jat Sikhs residing at Lodhran 
in the Ludhiana District. The family 
owns laud in Lodhran as well as in 
Haripur in the Karnal District, and 
other members of his family have given 
evidence to the effect that they are 
governed by oustom. In these oiroum- 
stances I have no hesitation in holding 
that Customary law is applicable in the 
present case. Next Mr. Shamair Chand 
urged that the appellants had acquiesced 
in the alienation and were therefore 
estopped from objecting to it now. Ho 
based his allegation as to acquiescence 
on two applications said to have been 
made by the appellants in w hmh t hev 
(1) (1918] 4 P. R. iyi3=15 I. 0. 8U6.-’ 
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were said to have ottered to make 
arrangements to mortgage the property 
and thus satisfy the decree. Neither 
of those applications is on the record and 
there is not a tittle of evidence to support 
the allegations made by the learned 
counsel and I must hold therefore that 
there is no force whatever in this con¬ 
tention. 

Finally, he urged that the suit was 
.barred by limiation. He contended that 
the objections made by the appellants 
in the course of execution proceedings 
were dismissed on 11th January 1922. 
Their suit for a declaration instituted 
on 23rd November 1922 had been dis¬ 
missed on 30th April 1923. He urged 
that the proper course for the appellants 
was to have preferred an appeal against 
that order instead of which they had 
instituted the present suit in 1924, and 
he therefore urged that having regard to 
the provisions of R. 63, 0. 21, Civil 
P. C., the present suit is barred by limi¬ 
tation. In my judgment, there is no 
force in this contention. The question 
of limitation was not taken in the trial 
Court and was taken for the first time 
before us to-day. The cause of action 
for the present suit is the alienation 
effected in the execution proceedings 
jafter the appellants’ objections had been 
dismissed. A suit for possession was 
clearly incompetent in the lifetime of 
Sardar Mansha Singh and the present 
cause of action only arose when Sardar 
Mansha Singh died on 30th January 
1923. In these circumstances I hold 
that the suit is within time. I come 
now to the merits of the appeal itself. 
Both sides have referred to, and placed 
reliance on, Devi Ditta v. Saudagar 
Singh (2) and certain other authorities 
based on this particular case. It seems 
to me that having regard to what was 
laid down in this case there can be no 
doubt that the present alienee, the res¬ 
pondents, were the antecedent creditors 
and as such, in my judgment, it was in¬ 
cumbent on them to prove that there 
was necessity for this alienation. Mere 
proof of the existence of a debt in their 
case did not discharge that onus. It 
was further necessary for them to prove 
that the debt was not only antecedent, 
but that it was also just and subsisting. 
(After referring to a bond and discussing 
it his Lordship pro ceeded as follows). 

( 9 ) U9007C5T: R- 1000=322 P. L. R. 1000. 
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Turning to Devi Ditta v. Saudagar 
Singh (2), it will be seen that it was 
there laid down that it was incumbent 
on an alienee, who was the antecedent 
creditor himself, to prove that the debt 
was a just as well as a real one. An 
attempt was also made to define the 
words “just debt" and it was said that 
these words mean a debt which is actu¬ 
ally due and which is not immoral, 
illegal or opposed to public policy. They 
also mean a debt not contracted as an 
act of reckless extravagance or of wanton 
waste or with the intention of destroy-! 
ing the interests of the reversioners., 
The purpose for which it is incurred 1 
need not be a necessary one, but in such 
a case, if it was unreasonably large com¬ 
pared with the means and station in life 
of the proprietor, it could not come 
under the definition of a “just debt." 
Further, it was laid down that what is 
unreasonable or extravagant must depend 
upon the circumstances of each parti¬ 
cular case and must be decided by the 
Court on fair and rational grounds. An 
alienee who is an antecedent creditor 
was held to be fixed with the knowledge 
of the nature of the debts and of the 
purposes on which the money borrowed 
had been spent and if, not being for 
actual necessity, they singly or collec¬ 
tively are unreasonable or prove reckless 
extravagance, etc., the alienation in lieu 
of such debts cannot be held valid. 
Finally, at p. 297 the difference between 
the two classes of alienees was set out 

as follows: it . , 

“The main diflerence between the two classes 

of alienees thus appears to lie in tho greater 
strictness of proof required from the alienee who 
is also the antecedent creditor that the debts 
were actually incurred and that they were not 
of the character mentioned above.” 

In the present case I consider that it 
was incumbent on the alienees, who are 
antecedent creditors, to establish that 
the loan advanced by them on the secu¬ 
rity of the bond on 25th April 1910 was 
for necessity' and in my judgment they 
have failed to discharge this onus. ' 
would therefore accept this appeal and 
decree the plaintiffs' suit giving them 
possession of the land as prayed with 
costs throughout. 

Coldstream, J.—I agree. 

K.N'./R.K. Appeal allowed. 
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JOHNSTON!-, J. 

Emperor 

v. 

Jahangir Chand— Accused— Opposite 
Party. 

Criminal Rovn. No. 1466 of 1930, De¬ 
cide! on 17th April 1931, against order 
of Sess. Judge, Gujranwala, D.'- 22nd Oc¬ 
tober 1930. 

Criminal P. C. (as amended in 1923), 
S. 404 — Local Government making use of 
proviso to S. 406 — Sessions Judge has no 
jurisdiction to hear appeal from order of 
Additional District Magistrate under S. 118. 

Where the Local Government lias made use of 
the proviso to S. 406, Sessions Judge has no 
jurisdiction to hear the appeal from the order of 
the Additional District Magistrate under S. 1 IS 
binding over certain persons to give security in 
respect of proceedings taken against them, under 
S. 108 : A. I. R. 1921 Cal . 347, Rcl on. 

IP 463 C 2) 

G. H. Carden Noad —for the Crown. 

Bishen Nath —for Opposite Party. 

Judgment. — This judgment will 
dispose of Criminal Revision No. 1466 of 
1930 and No. 22 of 1931, filed by the 
Government Advocate against two appel¬ 
late judgments of the learned Sessions 
Judge of Gujranwala. The respondents 
were in each case bound over by the Ad¬ 
ditional District Magistrate under S. US, 
Criminal P. C., to give security in res¬ 
pect of proceedings taken against them 
under S. 108, Criminal P. C. Appeals 
were instituted in the Court of the Ses¬ 
sions Judge who accepted the appeal and 
cancelled the security order ; in the oilier 
case he accepted the appeal and remanded 
the case for the hearing of defence evi¬ 
dence. 

The petitions preferred by the Crown 
are founded on the contention that the 
Sessions Judge had no jurisdiction to 
hear the appeals. 

Now, under S. 406, Criminal P. C., as 
it reads since the amending Aot of 1923, 
there is a proviso by which the Local 
Government may direct that in any speci¬ 
fied district appeals from orders under 
S. 118, Criminal P. C., made by a Magis¬ 
trate other than the District Magistrate 
or a Presidency Magistrate shall lie to 
the District Magistrate. In Notification 
No. 28/348, dated 3rd December 1923, tho 
Punjab Government made use of the 
aforesaid proviso and in the list attached 
to the notification included the district 
of Gujranwala. It was held in Mahendra 


Bhumij v. Emperor (l) that an appeal 
under S. 406, Criminal P. C., from the 
order of an Additional District Magistrate 
lies to the District Magistrate. This de¬ 
cision was made in 1921, before the ain-j 
ending Act, but its principle is obviously 
applicable to cases decided after the am¬ 
ending Act, and I hold therefore that the 
Sessions Judge had no jurisdiction to hearj 
the two appeals referred to above. 

I accordingly accept the two petitions 
for revision and, setting aside the judg¬ 
ments of the Sessions Judge, direct that 
the appeals from the orders passed by the 
Additional District Magistrate be heard 
by the District Magistrate. 

i\N\/p.K. Petitions allowed. 

(1) A.I.R. 1921 Cal. 347=66 1.0. 09=1 S Cal. 

874. 
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Jai Lal, J. 


Gul Mohammad and others — Defen¬ 
dants—Appellants. 


v. 

Attar Singh and others — Plaintiffs — 
Respondents. 

Second Appeal No. 1191 of 1931, De¬ 
cided on 9th March 1932, against decree 
of Dist. Juige, Hoshiarpur, D/- 9th May 
1931. 

(a) Punjab Courts Act (6 of 1918), S. 41- 
Second appeal — Conclusion of lower appel¬ 
late Court not based on consideration of 
evidence—Certificate is not necessary. 

Where the conclusion of the District Judge is 
based not upon a cousideration of evidence, that 
is to say, on a decision as to tho weight of evi¬ 
dence, but is based ou an interpretation of a 
clause in the wajibularz, second appeal to the 

High Court lies without a certificate : .1. I. R. 
1932 Lah. Gl and A. I. R. 1931 Lah. 433, Ref. 

[P 4C4 0 1) 

(b) Cuttom (Punjab) — With respect to 
odna milkiyat daughter is preferential heir 
to ala malik. 


. - — ■ , •**— me wttiiouiarz 

includes a daughter. This viow is strengthened 
by the fact that the daughter is an heir to tho 
adna milkiyat in preference to tho ala malik and 
a clear statement of custom is necessary to de- 
pnve her of this right. Consequently the gift bv 
an adna malik of his adna malkivat in favour o^f 
his daughter is valid and an ala malik cannot 
claim to set it aside as being opposed to custom. 

Shamair Chand and Qabul Chand —foj 
Appellants. 


Fakir Chand for Respondents. 

Judgment. — An adna malik having 
made a gift of his adna milkiyat in favour 
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of his daughter, the ala malik iustituled 
•a suit to sot aside the gift on the ground 
that it was opposed to the custom govern¬ 
ing the parties. The trial Court dis¬ 
missed the suit, hut the District Judge on 
appeal decreed it holding that an adna 
malik was not competent, according to 
the wajibularx, to make a gift in favour 
of his daughter. This is a second appeal 
on hohalf of the donee. 

A preliminary objection is taken by 
Mr. Fakir Chand on behalf of the respon¬ 
dent that a second appeal is not compe¬ 
tent in the absence of a certificate from 


the District Judge under S. 41, Punjab 
Courts Act. I am however of opinion 
that no certificate is necessary under the 
circumstances of this case. The conclu¬ 
sion of the District Judge is based not 
upon a consideration of evidence, that is 
to say, on a decision as to the weight of 
evidence but is based on an interpreta¬ 
tion of a clause in the wajibularz. I dis¬ 
cussed this matter in detail in Ghajur v. 
Shahabuddin (l), where following Mo- 
h<i7nmad v. Gam .. (2) and A. I. II. 1931 
Lah. 433, in a similar case, I held that 
an appeal lay to this Court without a 
certificate. The question however is of 
importance and I hope it will be possible 
to havo a clear and more authoritative 
decision on the subject early because 
there is considerable conflict of opinion 
on it. I overrule the preliminary objec¬ 
tion. 

On the merits I am of opinion that the 
District Judge's conclusion cannot bo 
supported by the entries in the wajibul¬ 
arz. The learned Judge has found that 
a daughter is a preferential heir to the 
ala malik in respect of the adna milkiyat. 
lie has however held that the entry in 


the wajibularz specifically deals with the 
powers of a sonless adna malik to make a 
gift and prohibits a gift in favour of a 

daughter. Tho entry is as follows : 

"An adna malik is allowed to make a gift to a 
waris of the person who acquired the adna mil- 
kivat. A gift in favour of a stranger is not 
allowed. A person, who is not a waris of tho 
ancestor who acquired the adna milkiyat rights 
shall be considered to be stranger." 

Then follows an illustration by means 
of a pedigree table which is followed by 
a remark that if tho waris of the person 
who acquired the adna milkiyat or his 
widow had kept a son-in-law or a daugh¬ 
ter's son as a dharam puttar, then such 

’7I)XIrTi932 Lah. 397. 

(2) A.I.R. 1932 Lah. 01=134 I.C. 820. 


dharam puttar shall be entitled to suc¬ 
ceed 

"subject to any objection that the collaterals 
might be able to raise under the customary law.” 

The learned Judge is of opinion that 
the reference to a daughter's son specifi¬ 
cally indicates that a valid gift of the 
adna milkiyat could not be made to a 
daughter. There appears however to be 
a conflict between the views that a 
daughter is a preferential heir to the 
adna milkiyat as compared to the ala 
malik and that a gift in her favour can be 
set aside at the instance of the ala malik. 
The learned Judge also considers that the 
mention of the son-in-law and the daugh¬ 
ter’s son, if a dharam puttar, shows that 
the daughter was intended to bo excluded 
from inheritance. But it is possible that 
the entry contemplates cases where the 
daughter has predeceased her father in 
which case ordinarily her son would not 
succeed, and therefore it may bo that this 
entry was made to make it clear that a 
son-in-law or a daughter’s son who has 
become a dharam puttar shall be entitled 
to succeed in spite of the death of the 
daughter in tho lifetime of her father. 
Another way of putting the appellant’s 
case is that by tho making of tho gift tho 
adna malik merely accelerated the suc¬ 
cession to his estate, it being conceded 
that tho daughter would otherwise have 
succeeded in preference to tho ala malik. 
My view therefore is that tho term 
“waris” as used in the wajibularz includes 
a daughter, a view which is strengthened 
by the fact that the daughter is an heir 
to the adna milkiyat in preference to the 
ala malik and a clearer statement of cus-; 
tom is necessary to deprive her of this 
right. Consequently the gift in this case 
was valid and the plaintiff’s suit was 
liable to dismissal. 

I accept this appeal and, setting aside 
tho decree of the District Judge, restore 
that of the trial Court with costs through¬ 
out. 

K.N./n.K. Appeal alloxced. 
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A. L R. 1932 Lahore 465 
Full Bench 

Broadway, Ag. C. J., Tek Chand and 
Abdul Qadir, JJ. 

Slier SiJigh and others —Appellants. 

v. 

Dai/a Ram and others —Respondents. 

Second Appeal No. 3036 of 1927, Deci¬ 
ded on 17fch Juno 1932, against decree of 
Dist. Judge, Hoshiarpur, D/- loth August 
1927. 

Punjab Alienation of Land Act (1901), 
Ss. 6 and 17—Further advance on security of 
mortgaged land on same conditions is not 
new mortgage—Transfer of Property Act 
(1882), Ss. 58 and 100. 

The essence of a mortgage is a “transfer of an 
interest,” in immovable property. A document 
which gives immovable property as security for 
the satisfaction of a debt, without transferiug 
any iutorest iu the property, merely constitutes 
a charge on the property and is not a mortgage. 

. Whero a mortgagor, having already mortgaged 
his lands with possession to the mortgagee in 
lo/4, takes a further advance from him in 1925 
on the security of the land already mortgaged, 
on the same conditions a3 the origiuil mortgage, 
such a transaction does uofc amount to a fre 3 h 
aliouation of an interest in tho land, aud con¬ 
sequently the provisions of tho Punjab Alienation 
of Land Act aro not attracted. But if the new 
transaction purports to cancel tho earlier one 
or contains conditions substantially differoot 
from thoae contained in tho original mortgage 
or an additional area of land is included in tho 
security the old mortgage is at an end, and a 
new and wholly different relationship between 

i $ > & i _ • • - . __ 03C necessitate 

xei the provisions of the Punjab Alienation of 
" anii Act will be attracted. Similarly if the now 
transaction raises the aggregate mortgage money 
to a figure in excoss of the value of the land it 
will really be a salo, though ostensibly given tho 
form of a mere advance on the old security. In 
each case thorefore tho Court has to dotorroino 
the truo nature of the transaction, and if it finds 
that in reality and substanco it is a new mort¬ 
ise 0 '* sale, the transaction will bo within the 
mischief of the Act and tho Court will refuse to 

tTluTL‘If K her0 „ bowovcr the new transaction 
is alleged to be really a salo. tho onus is on the 

person alleging this to prove his assertion 

A.l.n. 1921 Lah. 136, .lppr -.Case law Referred. 

,, . , , [P4C6C2, P 467 Cl, 2] 

Mohammad Amin Khan—lor Appel 
lants. ‘ 

jj/. C. Ma/iayau—f° r Respondents. 

, n Jek ^ hand - J ;-The facts necessary 
for tho decision of this case fall within a 
narrow compass and are as follows ; In 
18 74 Khazana, a Rajput of Mauza Dha- 
ineta, District Kangra, mortgaged a cer¬ 
tain area of agricultural land to Bhola 
Brahmin of the same village. The mort¬ 
gage was with possession, and it was 
stipulated that the rents and. profits of 
the morgtaged land would equalize the 
1932 L/59 k 60 


(FB) (Tek Chand, J.) 
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interest due on the principal sum ad¬ 
vanced. The mortgagee took possession 
of the land forthwith and has been in 
possession since. In 1901 the Punjab 
Alienation of Land Act came into force and 
under S. 4 of the Act Rajputs, to which 
tribe Khazana mortgagor, belonged, were 
notified as an agricultural tribe, while 
Brahmins were also so notified but in a 
separate group. On 29th October 1925 
Khazana executed a deed in favour of the 
descendants of Bhola mortgagee declaring 
that he had taken from them a further 
advance of Rs. 1,200 on the security of 
the land, which had been in mortgage 
with them since 1874, on the same con¬ 
ditions on which the original mortgage 
had beeu effected. The Registrar having 
refused to register the deed, the descen¬ 
dants of Bhola brought a suit in the civil 
Court under S. 77, Registration Act, for 
a decree directing the document to he 
registered in the office of the Registrar. 
The defendant denied execution of the 
deed and alleged that fraud had been 
practised upon him. He also pleaded 
that the transaction was contrary to tho 
provisions of the Punjab Alienation of 
Land Act and tho Registrar had rightly 
refused registration. 

The Subordinate Judge found as a fact 
that the defendant had executed the deed 
voluntarily and that no fraud had been 
practised on him. He however held that 
the transaction amounted to a new mort¬ 
gage and as this was not permissible 
under the Act, lie dismissed the suit. 
On appeal before the District Judge, the 
findings that tho document had been duly' 
executed by the defendant and that no 
fraud had been practised on him were 
not challenged, and the solo point argued 
was, whether the transaction contravened 
the provisions of the Punjab Alienation 
of Land Aot. The learned District Judgo, 
after examining the terms of the original' 
mortgage and those of the deed of 1925, 
came to the conclusion that the latter 
did not create a fresh mortgage but that 
an additional advance had been taken on 
the security of the land which had been 
in the possession of the plaintiff as mort 

1874 - ° n this he 

he d that the case was governed by the 
rulola.d down by tho Hich Court in 
Bernal Das y. Mt. Jannat(l), and fol- 
lowing th at ruling he accepted the plain. 

(1) A.I.R. 1921 Lah. 136=62 l.O. 769=2 Lab. 


466 Lahore Sher Singh v. Daya Eam (FB) (Tek Chand, J.) 1932 


tiff’s appeal and decreed the suit. On 
second appeal by the defendants it was 
contended before the Division Bench that 
the transaction of 1925 amounted to a 
new mortgage and that, in any case, 
Bernal Das v. Alt. Jannat (l) had not 
been correctly decided. The learned 
Judges of the Division Bench considering 
it desirable that the correctness or other¬ 
wise of the rule enunciated in the afore¬ 
said judgment should be determined by 
a larger Bench, have referred the case to 
the Full Bench for decision. 

Before us Mr. Mohammad Amin Khan 
on behalf of the defendants-appellants 
has repeated the contention that the 
transaction of 1925 was a new mortgage. 
We have examined the terms of the deed 
in question and find that the transaction 
evidenced by it is not a mortgage, either 
in form or in substance. In the deed the 
executant has explicitly declared that it 
was not intended to create a new mort¬ 
gage, but that an additional advance was 
being taken on the security of the land 
which had been in the defendants' posses¬ 
sion as mortgagees since 1874. It is also 
clearly stated that the new advance had 
been taken on the same conditions as the 
original mortgage. Counsel has not been 
able to point out to us anything in the 
deed, or draw our attention to any other 
circumstance, which might justify our 
putting an interpretation on the docu¬ 
ment different from the one warranted 
by its plain wording. In this con¬ 
nexion it seems necessary to bear in mind 
the true nature of an alienation by way 
of mortgage. The Punjab Alienation of 
Land Act does not state that for the 
purposes of that enactment, a mortgage 
transaction is to be given a meaning dif¬ 
ferent from that which it bears under 
the ordinary law. The legislature has 
defined “mortgage" in S. 58, T. P. Act, 
and,as observed by Mabmood.J. in Gopal 
Pandey v. Parsotam Das (2) (at p. 137): 

“ mortgage as understood in this country 
cannot be defined better than by the definition 
adopted by the legislature in S. 58, T. P. Act 
(4 of 1682). That definition has not in any way 
altered the law, but, on the contrary, has only 
formulated in clear language the notions of 
mortgage as understood by all the writers of 
text-books on Indian mortgages. Every word 
cf the definition is borne out-by the decisions of 
the Indian Courts of Justice,'as fully explained 
in Macpberson’s celebrated work on Indian 

mortgages.” _ 

i 2 ) 11882] 5 AIL 121=(1882) A. W. N. 128 
(F.B.). 


Though that Act is not in force in the 
Punjab, this definition has been uni¬ 
formly and “ unreservedly adopted ” by 
the Courts in this province. See inter 
alia the observations of Sir Donald 
Johnstone, C. J. made while delivering 
the judgment of the Full Court in Allah 
Ditta v. Nazar Din (3) (at p. 156). S. 58, 

T. P. Act, runs as follows: 

“ A mortgage is the transfer of an interest in 
specific immovable property for the purpose of se¬ 
curing the payment of money advanced, or to 
be advanced, by way of loan, an existing or 
future debt, or the performance cf an engage¬ 
ment which may give rise to a pecuniary 
liability. n 

It will be seen that the essence of a 
mortgage is a “ transfer of an interest," 
in immovable property. From this it 
follows, as held by Wallis, C. J., in 
Bamaswami Iyengar v. Kuppusami Iyer 
(4) that: 

“ a document which gives immovable property 
as security for the satisfaction of a debt, without 
transferring any interest in the property, merely 
constitutes a charge on the property and is not 


i mortgage.” 

It is obvious that in the present case 
do such “ transfer of an interest ” took 
place in 1925. The mortgagor had al¬ 
ready transferred this interest as far 
back as 1874 and had parted with pos¬ 
session of the mortgaged property at that 
time. All that was done in 1925 was 
that the mortgagor took a further advance 
from the mortgagee on the security of 
the land already mortgaged on the same 
conditions as the original mortgage. 
Such a transaction does not amount to 
a fresh alienation of an interest in the 
land, and consequently the provisions ol 
the Punjab Alienation of Land Act are 
not attracted. 

The distinction pointed out above is 
the ratio decidendi of the decision of the 
Division Bench in Penial Das v. Aft. 
Jannat (l), in which Leslie Jones and 
Martineau, JJ., held that where a mort¬ 
gage had been effected before 8th June 
1901, and a further advance is made after 
that date on the old security, then the 
further advance is not a new mortgage, 
provided that no changes are made in 
the terms of the original transaction. 
This decision is in accord with the view 
of the law which has been uniformly 
taken in this province by the civil Courts 
as well as the revenue authorities ever 
since the Punjab Alienation of Land Act 

(3) [1910] 53 P. R. 1916=33 I. 0. 474 (F. B.). 

( 4 ) A. I. R- 1921 Mad. 514=66 I. C. 554. 
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came into force, and, if I may say so with 
ail respect, it lays down the.law cor¬ 
rectly. Mr. Mahommad Amin Khan was 
not able to cite any ruling of the Chief 
Court or of the High Court or the Fin¬ 
ancial Commissioners in which the con¬ 
trary had been laid down, nor could he 
urge before us any valid argument justi¬ 
fying a departure from this well-settled 
rule. The only criticizm which he level¬ 
led against the judgment in Rcmal Das's 
case (1) was that in support of their con¬ 
clusion the learned Judges had relied upon 
a passage at p. 41 of Shadi Lai’s Commen¬ 
tary on the Alienation of Land Act (Edn. 2) 
and para. 29, Financial Commissioners’ 
Standing Order No. 1, and that these two 
were in conflict with each other. A per¬ 
usal of the commentary and the Standing 
Order however shows that this criticizm 
is without force. In the former, the 
learned commentator expressed the opi¬ 
nion that if a 

"mortgage is effected before 8th June 1901 and 
a further advance is made after that date on the 
old security, then the further advauco is not a 
now mortgage, provided no changes are made in 
the terms of tho original transaction. Such an 
advance is simply a charge on the land.” 

Paragraph 29, Financial Commissioners’ 

Standing Order No. 1, reads as follows: 

, . Iq . the caso °f mortgages executed 

before the passing of the Act, a subsequent in 

nnrllv £ , the ™ ort G“8 e debt should not ordP 
nanlj bo treated as causing a now mort«a K o to 
which Ss. 6 to 9 of tho Act would apply 8 0 ven 

It is obvious that the lA rm « m. 
Standing Order do not c^nfllcTin*' any 
way with the statement of the law as 
given in the commentary, but that it 
merely amplifies and illustrates the rule 

ewt Wath r in - K ’ for ^nce, the 

new transaction purports to cancel the 

fci , 5° ne -° r ““Ww conditions sub¬ 
stantially different from those contained 

m0 , rt ^ e - or aD additional 
area of land is included in the seourity 

there can be no doubt that the old mort- 

gage is at an end, and a new and wholly 

different relationship between the parties 

had been brought into existence, to which 
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ex necessitate rei the provisions of the 
Punjab Alienation of Land Act will be at¬ 
tracted. Similarly if the new transac¬ 
tion raises the aggregate mortgage moueyj 
to a figure in excess of the value of the' 
land, it will really be a sale, though 
ostensibly given the form of a mere ad¬ 
vance on the old security. In each case 
therefore the Court has to determine the 
true nature of the transaction, and if it 
finds that in reality and substance it is 
a new mortgage or a sale, the transaction 
will be within the mischief of the Act 
and the Court will refuse to enforce it. 
It will thus be seen that there is no con¬ 
flict between the view of the learned 
commentator and the instructions issued 
by the Financial Commissioners in the 
Standing Order. It should, of course 
be borne in mind that neither the opL 
mon expressed by the learned author nor 
the Standing Order has the force of law 
but I have no doubt that the former ex¬ 
pounds the law correctly and the latter 
contains a sound working rule for its ap. 
plication For the foregoing reasons I 
hold that Rtmat Das v. AIt. Jannat (l) 
was correctly decided. 

• Last 1 y, in applying the rule laid down 

in the Standing Order to- the case before 
us, Mr. Mohammad Amin Khan urged 
that the value of the laud in question 

3 b ? low J* 3 ' 1 - 30 °. "’hich would be the 
a 00 iegate charge on the land if the tran¬ 
saction of 1925 is given effect to. But 

JurC D t e<I °- Ut by thelearne <* District 
Judge, there is not a scintilla of evidence 

on the record to support this allegation 

Indeed, we find that the defendant *£ 
not raise any plea to this effect in the 

t[onAl C0C M antl fche y° iQfci3 not men- 

this (W he gro 1 unds . of a PPeal filed in 

this Court nor does it appear to have 

The nn UrS0d f be O10 o the Division Dench 
Uon ^ usof . 13SU0 3 - whether the transac¬ 
tion in question was against the orovi 

sions of the Alienation of Land 4ct wna 

placed by the trial Jud"e on 

^ut T,r Ad ffi iLr u ; ity ,' 

to Place on the 
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coarse of argument before the Fall Bench 
that the real value of the land in 1325 
was less than Rs. 1,300. 

I am therefore of opinion, that the 
plaintiff’s suit has been rightly decreed 
by the learned District Judge, and that 
this appeal is without force and must be 
dismissed with costs. 

Broadway, Ag. C. J.—I concur. 

Abdul Qadir, J.—I concur. 

K.N./r.K. Appeal dismissed. 

A. I. R. 1932 Lahore 468 (1) 
Special Bench 

Broadway, Ag. C. J.. Coldstri-am 
and Currie, JJ. 

Mrs. J. S. —Petitioner. 

v. 

Mr. F. J. S .—Opposite Party. 

Matrimonial Ref. No. 20 of 1931 and 
Civil Misc. No. 682 of 1931, Decided on 
17th June 1932, case referred under 
Divorce Act by the Dist. Judge, Delhi. 

Divorce Act (1860), S. 10—Domicile of 
partie*—Finding is necessary. 

Before granting a decree for divorce under 
S. 10, a dear fluffing as to cbmicilo of parties 
should be arrived at, and where the petitioner 
has claimed divorce on the ground that her 
husband committed an unnatural offence upon 
her, there should be some evidence and a finding 
as to the unnatural offence alleged. U? - 168 Cl,2] 

Basant Krishna —for Petitioner. 

Madan Lai —for Opposite Party. 

Order.—Mrs. J. S. filed a petition 
against her husband Mr. F. J. S., ask¬ 
ing fot a dissolution of marriage under 
S. 10, Divorce Act, on the ground that 
her husband had committed an unnatural 
offence on her. The case came up before 
the District Judge of Delhi, Cbaudhri 
Niamat Khan, who, after recording such 
evidence as was produced, granted the 
petitioner a decree. Proceedings were 
ex parte. The matter has now come up 
before us for confirmation of thedeciee 
under Ss. 17 and 20, Divorce Act, 4 of 
1860. A reference to the record shows 
that the case has been mishandled 
throughout. There is no finding as to 
the domicile of the parties, whereas on 
the face of the petition there appears to 
be every likelihood that the domicile is 
Inot an indian one. There is no marriage 
'certificate on the record, and while in 
the petition the petitioner says she 
was married at Kasauli, in her statement 
she says she was married at Solon. 
Again, in her statement there is no 
mention of any unnatural offence. It is 
impossible to confirm this decree, and 


we therefore set aside the decree passed 
by the learned District Judge and return 
the case to the District Court in order 
that the petitioner may be given an op. 
portunity of proceeding in accordance 
with law. 

The attention of the learned District 
Judge is invited to the requirement of 
the law as to a decision on the question 
of domicile without which jurisdiction 
cannot be assumed. Further, the atten¬ 
tion of the learned District Judge is also 
invited to the circumstance that there 
should be some evidence and a finding as 
to the unnatural offence alleged. 

K.N./r.K. Order accordingly. 


* * A. I. R. 1932 Lahore 468 (2) 

Shadi Lal, C. J. and Broadway, J. 

Nihal Chand-Gopal Das — Decree, 
holders—Appellants. 

v. 

Pritam Singh and another —Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 21 of 1931, 
Decided on 15th April 1932, against 
order of Jai Lal, J., reported in -4. 1. R. 
1931 Lah. 630. 

* * Civil P. C. (1908), O. 21, R. 90-Inte- 

rest* do not refer to those of auction-purcha- 

ser: 132 I. C. 525 = A. J. It. 1931 Lah. G30, 
Reversed. 

Interests referred to in R. 90 are interests in¬ 
dependent of the sale and not such as come into 
existence as a result of the sale itself and there¬ 
fore an application by an auction-purchaser to 
set aside a sale in execution on the ground of 
material irregularity in not publishing in sale 
proclamation encumbrances on the property for 
sale is not competent: 55 I. C. 333, .4. I. R- 
1925 ill- 459 and .4. I. R • 1922 Nag. 113, Dis*. 
from.; A.I-R- 1028 Cal. 328; A. I- R- 1029 Rang. 
33- AIR• 1924 Pat. 319; A. I. R- 1931 Sind 
107 and A. I- R- 192S Nan. 161, .4pnr.; 132 I. C. 
525 = A. I- R- 1931 Lah. 630, Reverted. 

IP 470 C 1) 

Anant Ram Khosla and M. C. Maha- 
jan —for Appellants. 

Fakir Chand—lor Respondents. 

Broadway, J- — The firm of Bihal 
Chand Gopal Das obtained a money dec¬ 
ree against the firm of Ram Dial Mulkh 
Raj for Rs. 18,000 and in execution of 
that decree brought certain property to 
sale. This property was purchased by Pri¬ 
tam Singh for Rs. 5,250. Subsequently 
Pritam Singh discovered that the pro¬ 
perty was encumbered, a fact that had 

not been set out in the proclamation oi 
sale He thereupon made an application 
under O. 21, R. 90, Civil P. C praying 
that the sale be set aside on the ground 
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that the failure to mention the encum¬ 
brance in the proclamation of sale was a 
material irregularity which had caused 
him substantial injury as he would not 
have made the bid he had made if he had 
been aware that the property was en¬ 
cumbered. His application was dismiss¬ 
ed on the ground that he had no locus 
standi to make it, the provisions of 
O. 21, R. 90, Civil P. C., not being ap¬ 
plicable to auction-purchasers as their 
“interests*’ could not be said to be 
“affected” by tho sale. 

Pvitam Singh thereupon preferred an 
appeal to this Court and the case came 
before Jai Lai, J., who came to the conclu¬ 
sion that though certain decisions of the 
Calcutta, Patna and Rangoon High Courts 
supported the view taken by the Court 
below, an opposite view had been taken 
by tho Allahabad and Madras High Courts 
which view he agreed with. He accord¬ 
ingly accepted the appeal and remanded 
the case to the Court below for disposal 
on the merits. Against that order of 
remand the firm of Nihal Chand Gopal 
Das (decree-holders) have now preferred 
this appeal under Cl. 10, Letters Patent 
and the question for determination is 
whether an auction-purchaser i 9 compe¬ 
tent to make an application to set aside 
an auction-sale under O. 21, R. 90. R. 90 
is a9 follows: . 

" Whero any immovable property has been 

in execution of a decree.anyperson . . 

whoso interosts arc affected by the sale, may 
apply to the Court to set asido the sale on the 
ground of a material irregularity or fraud in 
publishing or conducting it.” 

The question is therefore whether an 
auction-purchaser has any “interests” 
which are affected by the sale. Admit¬ 
tedly there is a conflict of authority on 
this point. In Gopala Erishanayya v. 
Sanjeeva Reddy (l), 0 Division Bench of 
thR Madras High Court held that inas¬ 
much as an auction-purchaser is affeoted 
by an order setting aside a sale under 
O. 21, R. 92, Civil P. C.,. and was entit¬ 
led to notice of proceedings taken under 
that rule and order it was difficult to see 
why he was not a person whose “inter- 
ests were not affeoted” by the sale 
itself within the meaning of R. 90. In 
Ravinandan Prasad v.Jagannath Sahee 
(2/, an auction-purchaser was held to be 
a person whose "interests ” were “affeot- 

(1) [1920] 55 I. o. 933. ' 

(2) A. I. R. 1926 All. 469=87 I. O. 278=47 

All. 479. 


ed” by an auction-sale and was therefore 
competent to make an application under 
R. 90. In Surcndra Nath Dasv. Alaud- 
din Mistry, A. I. R. 192S Cal. 828, Mit- 
ter, J., very fully considered this ques¬ 
tion and having discussed the two cases 
cited above came to the conclusion that 
notwithstanding the fact that the words 
in R. 90 are wider than those employed 
in the old Act tho ‘‘interests” referred to 
in the rule must be interests not created 
by the salo itself. 

A similar view was taken in K. V. .4. L. 
Chetlyar Firm v. M. P. Maricor (3), 
where a Division Bench of the Rangoon 
High Court dissented from the Allaha¬ 
bad case referred to above. Mullick and 
Thornhill, XT., in Klictoo Mohan Dalbav. 
Sheik Dilivur (4), agreed in holding that 
an application under R. 90 by an auc¬ 
tion-purchaser was not competent, he 
having his remedy by suit for damages if 
he had suffered. They were of opinion 
that the “interests" referred to in the 
rule must exist independently of the sale 
it was sought to impugn. Precisely the 
same view was taken by Mullick and 
Bucknell, JJ., in Eartik Chandra v. Na- 
gendra Nath (5), where it was held that 
R. 90 did not cover an interest which 
had been created by the sale itself. The 
Madras authority above cited was consi¬ 
dered in this case. Again in Kalumal 
Tolaram v. Ahmad Noor Muhammad, 
A.l.R. 1931 Sind 107, Rupchand, A.J.C., 
after considering the Allahabad and 
Madras oases came to the oonolusion that 
the correct view was that taken by 
Patna and Rangoon aud held the inter¬ 
ests referred to in R. 90 were interests 
which existed at the time of tho sale and 
not interests which were for the first 
time created by it. 


±u v/iev rrasaa v. saniooji lu;, Hat- 
ten, J.C., referred to Klictoo Mohan 
Dalba v. Sheikh Dilwar (4) and Bliavisi- 
sethi Gopala Erishnayya v. Pakanti 
Pedda Sanjeeva Reddy (l) and preferred 
to follow the Madras authority. A more 
recent pronouncement of the Nagpur 
Court however is to be found in Balwant 
v.Batanlal (7), where Prideaux, A. J. C., 
held that an applicati on by an auotion- 

(3) A. I. R 1929 Rang. 83=114 I. C. 638^6 
ttang. 621. 

t 4 19 T 18 ^ 8 Pftfc - L - J- 516=46 I. 0. 614. 

)i\ a* t 1924 Pat * 3^=74 I. C. 760. 

W w t 1922 Nag ’ H3=65 I. 0. 875=18 
N. L. R. 98. 

(7) A, I. R. 1928 Nag. 161=68 I. 0. 429. 
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purchaser could not be made under R. 90. 
The question is not free from difficulty 
but after a consideration of these authori¬ 
ties it seems to me that the correct view 
is that taken by theCalcutta, Rangoon and 
Patna High Courts and that the interests 
jreferred to in R. 90 must be interests in¬ 
dependent of the sale and not such as 
come into existence as a result of the 
sale itself. I would therefore accept the 
appeal and dismiss the application but 
would leave the parties to bear their 
own costs. 

Shadi Lai , C. J.—I concur. 

K.N./r k. Appeal allowed. 

A. I. R. 1932 Lahore 470 

Harrison and Addison, JJ. 

Kanshi Bam-Banshi Bam —Plaintiffs 
—Appellants. 

v. 

Arjan Das —Defendant—Respondent. 

Second Appeal No. 218 of 1928, De¬ 
cided on 7th March 1932, against decree 
of Dist. Judge, Shahpur, D/- 19th May 
1928. 

(a) Limitation Act (1908), S. 19—Accounts 
settled —Entry in plaintiff’s account books 
that 3000 rupia bahat nuqsan dcync — Entry 
held expressed definite promise to pay. 

The plaintiff and the defendant had dealings 
for some time. They went through the accounts 
and settled the balance. They agreed that 
Rs. 3,000 were due to plaintiff and an entry was 
made to the effect in the plaintiff’s account 
books, the expression used being SC00 rupia 
bahat nuqsan dcync 

Held : that the word dcync (lit. “to be 
paid) expressed a definite promise to pay on the 
part of the debtor, and was not a mere acknow¬ 
ledgment of his liability : 33 Cal. 1047 (P.C.) ; 
A. I. R. 1929 Lah. 263 ; 21 Mad. 49 and 38 
Mad. GG0, Ref. [P 470 C 1] 

(b) Limitation Act (1908), S. 19 — Agree¬ 
ment between same parties in another case 
to the effect “because there are dealings 
between us and there is dispute as to profit 
and loss incurred by either side * etc. — 
Agreement could save limitation. 

Plaintiff and defendant had entered into 
agreement in another case, the material portion 
of which was “because there have been transac¬ 
tions of buving and selling between us and there 
is a dispute’ as to the profit and loss incurred by 
either side in the dealings, therefore we agree, 
etc.” 

Held : that as there were mutual dealings and 
it was not known at the time of the agreement 
which party owed or was owed money, the agree¬ 
ment could’be relied upon to save limition in the 
present case : 33 Cal. 1047 ( P.C .) ; 1 Lah. 357 
and 53 I. C. 898 Rcl. on. ; 40 Mad. 701, Ref. 

[P 471 C 2] 

Ajit Parshad for M. L. Puri —for Ap- 
pollants. 

Badri Das— for Respondent. 


Harrison, J—The plaintiff-firm and 
the defendant had dealings for sometime. 
They went through their accounts and 
settled the balance in what is shown as 
the first account at Rs. 285. With this 
we are not concerned. On the second 
account they agreed that Rs. 3,000 were 
due, and an entry was made to this effect 
in the plaintiffs' account books in 1921. 
A suit was instituted in 1926, the plain¬ 
tiffs claiming on botli accounts, and their 
suit was dismissed both in the trial and 
in the appellate Courts on the finding 
that the balance in question was a mere 
acknowledgment and did not contain a 
promise to pay. The result of this find¬ 
ing was that the suit was barred by time. 
On second appeal the only question agi¬ 
tated is whether the entry in question 
does or does not include a promise to 
pay. It is common ground, and there 
can be no sort of doubt, that it implies a 
promise, but for the purposes of the 
Stamp Act what is to be seen is whether 
it is a promise. Many authorities have 
been quoted on both sides and the dis¬ 
tinction between a mere acknowledgment 
or admission of liability and a promise is 
very fine. The words which have to be 
translated are: 3,000 rupia bahat nuqsan 
deync. The entry is in Punjabi. According 
as the translation is framed this word can 
equally well be fitted in if translated 
“will be paid" or “to be paid” or "pay¬ 
able." If the first, I think it is clearly 
a promise to pay. If the third, it is an 
acknowledgment; if the middle, it is very 
difficult to say. Before Mani Ram v. Rup 
Chand (1) was followed in Kalian Chand 
DulaRamv. Daya Ram Amrit Lai (2) 
there had been many rulings and dis¬ 
cussions as to the import of the words lene 
and dene in their various contexts and the 
matter was very much more important 
when tho view taken was that an uncon¬ 
ditional acknowledgment did not imply 
a promise to pay. Both in Natid Lai v. 
Partap Singh (3) and MahbubJan v. 
Nuruddin (4) there was a finding that 
the words there used included a promise 
to pay. In Tirupathi Goundan v. Rama 
Reddi (5), on clearer and more explicit 

(1) [19CG] 33 Cal. 1047 = 33 I. A. 165 = 2 

N. L. R. 130 (P.C.). 

(2) A. I. R. 1929 Lah. 263 = 115 I. C. 764=10 

Lah. 745. 

(3) A. I. R. 1922 Lah. 425 = 69 I. C. 502 = 3 

Lah. 326. 

(4) [1905] 102 P. R. 1905. 

(5) [1893] 21 Mad. 49=7 M. L. J. 291. 
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words, the view taken was that there was 
a mere acknowledgment and no promise 
and this view was in its turn very seri¬ 
ously doubted in Muthu Sastrigal v. Eis- 
xanatha Pandara Sannadhi (6). The 
acknowledgment here is a jerky collec¬ 
tion of tiny sentences in Punjabi, the con¬ 
struction being very faulty. The word 
dene is the infinitive of the word “to 
give” and strictly and grammatically 
speaking the most correct translation is 
“to be paid.” Certain moneys are to be 
paid by the debtor and it, I think, can be 
fairly said that this approaches as 
nearly to the expression "will be paid” 
as it does to the expression “are pay¬ 
able.” What has to be seen is the inten¬ 
tion of the parties in using the expres¬ 
sion, and taking every thing into account, 
including the fact that there had been 
.'mutual dealings and that this balance 
'was the result of a mutual inspection of 
the accounts, I think the words “to be 
paid” used at the end of it do express a 
definite promise on the part of the debtor 
and are not merely an acknowledgment 
of his liability. 

The further question arises of whether 
between the date of this document and 
the institution of the suit the period of 
limitation, which is throe years, had 
oxpired. In order to Bave the limitation 
counsel relies on an agreement in an¬ 
other case made between the same parties 
to refer their dispute to arbitration. This 
was dated 2nd October 1924 and the 
important passage is as follows : 

Because there havo boon transactions of buy¬ 
ing and selling from 1977 to 1981 between us 
and there is a dispute as to the profit and loss 
incurred by either side in the dealings therefore 
we agree." 

Counsel relies on the principle laid 
down in Mani Ram v. Rupchand (l), 
which case governed the decision in 
Oanga Sahai v. Khazan Chand (7) and 
more especially does he rely on Janar. 
dhanSalii v. Radha Bullan Saha (8) 
where the principle enuuciated by their 
Lordships of the Privy Council was ap¬ 
plied to facts identical with those of this 
case. Counsel for the respondent places 
his reliance on Rama Murthi v. Qopayya 
<9J and contends that though the Privy 
Council has laid down that 

“the inevitable deduction from this admission 
i s that tho respondent acknowledged h is liability 

(0) [19161 38 Mad. 660=21 I. 0. 864.- 

(7) [19201 1 Lah. 357=58 I. C. 787. 

(S) [19191 63 1.0. 898. 

(9) [1917] 40 Mad. 701=95 I. 0. 575. 


to pay his debt to Moti Ram or his representa¬ 
tive if the balance should be ascertained to be 
against him,’* 

it does not contemplate the possibility 
of no money being found to be due from 
him, that this was contemplated in the 
agreement under consideration, and there¬ 
fore the two cases can be differentiated. 
It is quite clear throughout this judg¬ 
ment that the facts are precisely the 
same as in this case. There had been 
mutual dealings and it was not known at 
the time the agreement was made which 
party owed or was owed money. After a 
reference to some other cases including 
40 Mad. p. 701 (9) the following passage 
occurs : 

“All these cases are distinguishable, as in none 
of them was there a clear and unqualified ac¬ 
knowledgment (such as there k in the presont 
case) that there were unadjusted accounts and 
that one party would pay to tho other any 
amount which might be found due from him on 
adjustment of accounts.” 

I am of opinion that as laid down in 
these clear authorities it must be held 
that limitation has been saved by this 
agreement. I would therefore hold that 
on payment of the stamp and penalty 
tho suit is within time, that as the defen¬ 
dant acknowledges his liability a decree 
will be passed for Rs. 3,000 with inte¬ 
rest at 6 per cent per annum from tho 
date of institution until realization. The 
appeal is accepted to the extent stated 
above, conditional on the payment of 
stamp and penalty amounting to Rs. 165. 
Half the costs of the plaintiffs, both in 
the trial Court and the lower appellate 
Court, and co6ts on Rs. 3,000 in this 
Court, will be paid by the defendant. 

Addison, J. —I agree. 

S.N./R.K. Appeal allowed. 

* A. I. R. 1932 Lahore 471 

Shadi Lal, C. J. and Broadway, J. 

Madho Ram-L'udh Singh — Decree- 
holders—Appellants. 

v. 

Raj Kislian and another —Judgment- 
debtors—Respondents. 

Letters Patent Appeal No. 40 of 1931, 
Decided on 3rd May 1932, agaiust order 
of Tapp, J., D/- 20th May 1931, in Civil 
Appeal No. 1974 of 1930. 

❖ (a) Provincial Insolvency Act (1920), 
S. 52—Application under S. 52 by interim 
receiver it competent. 

Receiver referred to In S. 52 is not the recelvor 
appointed after adjudication and an application 
under 8. 62 by an iatorlm rooclvor Is competent: 
f- 1 - 1992 Mad. 95 and A. I. It. 1928 Bom. 

!77, Poll. [P 478 q 
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(b) Provincial Insolvency Act (1920), S. 52 

S. 52 contemplates presentation of appli¬ 
cation as soon as petition is admitted. 

Section 5*2 as it stands, contemplates presen¬ 
tation of an application not after adjudication 
but at any early stage that is to say as soon as 
the petition is admitted. ’ [P 473 C 1] 

Kislian Dana’ —for Appellants. 

lagan Nath Agganval — for Respon¬ 
dents. 

Broadway, J. — On 5th .Tune 1929, 
Bala Parshad and certain others applied 
that Sham Lai and Raj Kishen, uncle and 
nephew, he adjudicated insolvents. It 
was alleged that these two persons were 
the proprietors of three concerns : (l) 
Modorn Boot House at Lahore; (2) Modern 
Boot House at Delhi, and (3) Radha 
Kishen k Sons at Delhi. They also ap¬ 
plied for the appointment of an ad inte¬ 
rim receiver. On 8th June 1929, Raj 
Kishen put in an application in Court ob¬ 
jecting to being adjudicated an insolvent 
and alleging that he was in no way con¬ 
cerned with, or interested in. the busi¬ 
ness at Lahore and Delhi known as the 
Modern Boot House and that the appli¬ 
cants were creditors of those two con¬ 
cerns only. He claimed that he and his 
uncle were partners in Radha Kishen & 
Sons, which was in no way indebted to 
the applicants and was a solvent going 
concern. The insolvency Court thereupon 
passed an order on the same date appoint¬ 
ing the Official Receiver and Bala Par- 
shad interim receivers of the businesses 
known as Modern Boot House at La¬ 
hore and Delhi, and appointed Raj Kishen 
himself as the interim receiver of Radha 
Kishen k Sons, calling upon him to fur¬ 
nish the necessary security, which he 
did. In October 1929, the firm of a 
Madho Ram Budh Singh advanced claim 
against Radha Kishen & Sons, and Raj 
Kishen, with the permission of the Court, 
agreed to the dispute being referred to 
arbitration. This arbitration resulted in 
an award followed by a decree on 16th 
April 1930, for Rs. 9,400 against Radha 
Kishen k Sons in favour of Madho Ram 
Budh Singh. * 

Two months later, on 16th June 1930, 
Madho Ram Budh Singh applied for exe¬ 
cution of their decree asking for the at¬ 
tachment and sale of certain house pro¬ 
perty, goods and also for the arrest of 
Raj Kishen. On 20th June 1930, Raj 
Kishen lodged objections to the attach¬ 
ment made by the Nazir of certain im¬ 
movable property alleging that the sanc- 
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tion of the insolvency Court had not been 
obtained and later, when a house was 
attached, certain applications were made 
both by Raj Kishen as receiver and by 
the receivers in connexion with the other 
concern as a result of which the insol¬ 
vency Court intimated to the execution 
Court that insolvency proceedings were 
pending and directed the receivers to take 
such action as was open to them under 
the law. The executing Court rejected 
Raj Kishen's objections on 6th October 
1930, whereupon Raj Kishen preferred 
an appeal to this Court which came up 
before, Tapp, J., and was decided in his 
favour on 20th May 1931. Against this 
decision Madho Ram Budh Singh have 
preferred this appeal under Cl. 10. Let¬ 
ters Patent through Mr. Kishen Dayal. 
It was first contended that the order of 
the executing Court passed on 6th Octo¬ 
ber 1930, did not dispose of the objec¬ 
tions relating to the house and that there¬ 
fore the order of Tapp, J. was premature. 
A reference to the proceedings however 
makes it perfectly clear that Raj Kishen 
had moved the executing Court in con¬ 
nexion with both the moveable and im¬ 
movable property and that the order of 
6th October 1930, disposed of all Raj 
Kishen's objections. The question relat¬ 
ing to the house was therefore properly 
before Tapp, J., and the question for de¬ 
termination is whether the order passed 
by him is correct. 

It has been held that under the provi¬ 
sions of S 52, Insolvency Act the exe¬ 
cuting Court was bound to make over the 
house to Raj Kishen as interim receiver 
on his application. Mr. Kishen Dayal has 
urged that the provisions of S. 52 are not 
applicable to an ad interim receiver. He 
has drawn attention to the fact that S. 52 
is to be found in the portion of the Act 
dealing with "the effect of insolvency on 
antecedent transactions,” and ho has 
urged that it is only the receiver appoin¬ 
ted under S. 56 that can make the appli¬ 
cation referred to in S. 52., In support of 
his contention he referred to Lyon Lord 
k Co. v. Yirbhandas liatlan Chand (l) 
where it was undoubtedly held that the 
"receiver" referred to in S. 52, Provin¬ 
cial Insolvency Act is the receiver ap¬ 
pointed under para, (l), S. 56 of the Act 
after the passing of the order of adjudi¬ 
cation and not the interim receiver ap¬ 
pointed under S. 20 of the Act. A simi - 

(1) A. I. R. 1924 Sind 69=76 I. 0. 360. 
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lar view appears to have been taken in 
C. R. Subramania Aiijar v. Official Re¬ 
ceiver, Tanjore, A. I. R. 1920 Mad. 423, 
in which the powers of an interim re- 
ceiver were considered and it was pointed 
out that such a receiver was clothed only 
with the powers of a receiver appointed 
under 0. 10, Civil 1\ C. In Arunachalam 
Chelliar v. Naganna Naicker.A. I. R. 
1920 Mad. 606, however a similar ques¬ 
tion was considered but no definite deci¬ 
sion was arrived at. So far as the Madras 
High Court is concerned it seems that 
this point has been decided against the 
view urged by Mr. Kishen Dayal in Siva- 
sami Odayarv.C.R. Subramania Aiyar, 
A. I. R. 1932 Mad. 95, where it was laid 
down that the receiver referred to in 
S. 52 is not the receiver appointed after 
adjudication, and an application under 
S. 52 by an interim receiver is compe¬ 
tent. A similar view appears to have 
been taken by the Bombay High Court 
in Mahasukh Jhaverdas v. Valibhai 
Fatubhai (2). 

While I consider that the question is 
not free from difficulty there seems to me 
no doubt that the object of the amend¬ 
ment made in S. 52 has been given effect 
. to by the Madras High Court in the 
■ latest ruling Sivasami Odayar v. C. R. 
Subramania Aiyar, A. I. R. 1932 Mad. 
95. It seems to me clear that the sec¬ 
tion, as it at present stands, contemplates 
presentation of an application not after 
adjudication but at an early stage, that is 
to say, as soon as the insolvency petition 
has been admitted. In these circumstances 
the view taken by Tapp, J., appears to 
be correct and I would therefore dismiss 
this appeal with costs. 

Shadi Lai, C. J.—I concur. 

- R-M./r.k. _ Appeal dismissed. 

(2) A. I. R. 1928 Bom. 177=109 I. 0.152. 
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Abdul Qadir, J. 

Waras Khan Defendant — Appellant. 

v. 

Mt. Mehran and others— Plaintiffs and 
Defendant—Respondents. 

Second Appeal No. 1209 of 1931, Deci¬ 
ded on 21st April 1932, from deoree of 
Dist. Judge, Jhelum, D/- 26th Maroh 
1931. 

(a) Punjab CourU Act(1918), S. 41-Daugh¬ 
ter* suing to set aside their widowed mother’s 
alienation for want of legal nece*sity-No 
evidence regarding custom as to daughter's 
right to sue mother—Decision given regard¬ 


ing plaintiff's locus standi to sue—No certi¬ 
ficate is necessary to raise same question in 
second appeal. 

Where no party has led any evidence as to the 
existence or nonexistence of a custom relating to 
the right- of daughters to challenge an alienation 
by their father's widow, and where a decision is 
given regarding the locus standi of the plaintiff 
to sue the widow to set aside the alienation, the 
decision having been given purely on a point of 
law, uo certificate is necessary to raise that point 
in secoud appeal : .1. I. 1!. 192-1 ball. 278, 
Appr. ; .4. I. B. 1922 Lah. 98, tint Appr. 
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(b) Civil P. C. 11908), S. 100—Absence of 
legal necessity is finding of fact. 

The absence of legal necessity for an aliena¬ 
tion by a widow is a finding of fact which cin- 
not be challenged in second appeal. IP 474 0 1] 

(c) Custom (Punjab)—Alienation. 

A female bcir is entitled to contest the aliena¬ 
tion of another female with a limited estate : 
A. I. B. 1927 Lah. 3GG, Foil.; Case law dis¬ 
cussed. (.P 475 C 1, 2] 

Muharram Ali Chist r—for Appellant. 

J. L. Kapur —for Respondents. 

Judgment. — One Khan Mulk, des¬ 
cribed as a Mughal Jat, residing in Jhe¬ 
lum District, died leaving bohind him a 
wfdow Mt. Nur Bhari and four daughters 
from a previous wife. One of the daugh¬ 
ters died leaving two sons. On 5th 
August 1930, Mt. Nur Bhari, who admit¬ 
tedly had nothing but a life-interest in tba 
property of her husband, sold some land 
to Waras Khan for Rs. 1,500 The three 
daughters and the sons of the fourth 
daughter brought a suit for a declaration 
that The alienation by their stepmother 
was without consideration and valid 
necessity and shall not affect their rever¬ 
sionary rights after her death or remar¬ 
riage. On the pleadings between the 
parties the following issues were framed : 
(l) Whether the sale was made for con¬ 
sideration and legal necessity? (2) Whe¬ 
ther the plaintiffs have no locus standi 
to sue ? (3) Whether plaintiffs 4 and 5 
are minors ? (4) To what relief are the 
plaintiffs entitled ? 

The trial Court held that the plaintiffs 
had locus standi to bring the suit. It 
found however that no valid necessity 
for the sale was proved and gave the 
plaintiffs the declaratory deoree prayed 
for with costs, against the widow, Mt. Nur 
Bhari, and the vendee, Waras Khan. 
Waras Khan appealed to the Distriot 
Judge, who agreed with the trial Court 
and dismissed the appeal with costs. The 
defendants had desired to put in oertain 
documents at a late stage of the case and 
were not allowed to do so. They re- 
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ferred to this grievance in their grounds 
of appeal, but the learned District Judge 
saw no reason to admit these documents 
in appeal or to remand the case. Waras 
Khan has now come up to this Court in 
second appeal through Maulvi Muharram 
Ali Chishti, who has addressed me on 
his behalf. Mr. J. L. Kapur, who ap¬ 
pears for the respondents, raises two 
preliminary objections : (l) That the 

question of the locus standi of the plain- 
till's to sue was a question of custom and 
there could be no second appeal without 
a certificate ; and (2) That the case was 
concluded by a finding of fact on the 
question that no locus standi for the sale 
was proved and could not now be re¬ 
opened. 

He referred to Mt. Amir Begum v. 
Mt. Hussain Dibi (l), where the follow¬ 
ing observations are made in the body of 
the judgment, at p. 10, in discussing a 
question relating to the locus standi of 
the plaintiff to sue to have a gift set 
aside : 

“This decision of the lower Court is upon a 
question of custom, and we hold that the point 
cannot be raised in second appeal in the absence 
of a certificate.” 

In reply to this point Maulvi Muhar¬ 
ram Ali Chishti urges that the case cited 
by the counsel for the respondents was 
one in which the decision of the trial 
Court on the question of locus standi was 
given after considering the evidence on 
the record on that point, but in the pre¬ 
sent case no party had led any evidence 
as to the existence or non-existence of the 
custom relating to the right of the daugh¬ 
ters to challenge an alienation by their 
father's widow, and the decision having 
been given purely on a point of law no 
certificate is necessary. In support of 
{this he refers to Parmcshri Das v. Paras - 
ram, A. I. R. 1924 Lah. 278, which 
supports his contention. I accept this 
contention and overrule the preliminary 
objection of Mr. J. L. Kapur on the first 
point. On the second point Maulvi Mu¬ 
harram Chishti had to concede that the 
finding of the learned District Judge as 
to the absence of any legal necessity for 
the sale was a finding of fact which could 
not be challenged by him in second appeal. 

The decision of the case would thus 
rest on a decision on the question of locus 
standi. If, as the appellant contends, 
the ^nphh ers of Khan Mulk were n ot 

(1) A. I. R. 1922 Lah. 99=59 I. C. 333—2 
Lah. 5.1 
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entitled to challenge the alienation, the 
absence of necessity would be immaterial 
and the vendee would win his case. If, 
on tbe other hand, it is decided that 
daughters had a right to sue and got a 
declaration against the sale, then, in view 
of the finding of fact against the defen¬ 
dants on the question of necessity, the 
plaintiffs would succeed. The counsel 
for the appellant in disputing the locus 
standi of the plaintiffs urged two points: 

(l) That there was nothing on the re¬ 
cord to prove that there was any custom 
in the Jhelum District to which the par¬ 
ties belong, by which daughters were 
heirs to their father’s property in the 
absence of male collaterals, after the 
death of his widow ; and (2) That even 
if they were heirs, the right to succession 
did not necessarily imply any right to 
contest an alienation by a female already 
in possession of the property of the de¬ 
ceased. He added that it must be borne 
in mind that these daughters were all 
married outside their tribe and were not 
therefore entitled to inherit the property 
of their lather. 

So far as the first point raised in this 
connexion is concerned, I am afraid it is 
not possible to allow the counsel for the 
appellant to raise it at this stage. The 
litigation between the parties appears to 
have gone on throughout on the basis 
that the daughters were heirs to their 
father after the death of their step¬ 
mother. The only thing challenged was 
their right to contest an alienation by 
the widow. I can see nothing^ in the 
written statement of Waras Khan to 
challenge the position of the daughters 
as heirs, nor was there anything in the 
grounds of appeal before the District 
Judge, which would show that he wanted 
to take up the position which is now 
sought to be taken on his behalf. In fact, 
the learned District Judge has observed 
in his judgment that : 

" there is no doubt that the property would in 
the ordinarv course have reverted after the death 
of Mt. Nul Bhari to the plaintiffs-respondents, 
as their collateral status is not challenged." 

Even the grounds of appeal Gled in this 
Court are so framed as to tacitly admit 
the status of the plaintiffs as heirs. For 
instance, ground No. 6 urges that: 

"the right of inheritance does not carry with 
it a right to contest an alienation, which must 
be clearly proved.” , . , 

Assuming therefore that the position of 
the plaintiffs as heirs has not been dis- 
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puted bibherto and cannot now be allowed 
to be contested, the only question that 
remains for determination is whether 
they have a right to sue. On this point 
Maulvi Muharram Ali Cbishti referred 
inter alia to the following authorities : 
Sher Muhammad Khan v. Muhammad 
Khan (2), in which a Division Bench of 
the Chief Court laid down that though 
in the absence of true warisan, a daughter 
may succeed to the estate, it does not 
necessarily follow that the mere expecta¬ 
tion of succession gives her the power of 
controlling the acts of the present holder 
of the estate. Reference is next made to 
Nurulnissa v. Gauharulnissa (3) aud Ali 
Muhammed v. Sirajuddin (4). The 
learned counsel lays particular stress on 
Mt. Ram Devi v. Hazara Singh (5), in 
which a Full Bench of the Chief Court 
laid down that a female, who is not a 
true waris, cannot contest an alienation 
by another female holder, who is not a 
true waris. He urged that the Courts 
below had erred in following the Single 
Bench decision of this Court in Imam 
Din v. Khamandi A. I. B. 1927 Lah. 
366, in which Addison, J., expressed the 
view that a female heir is entitled to 
contest the alienation of another female 
with a limited estate. He added that 
the Full Bench decision of the Punjab 
Chief Court was entitled to greater 
weight than the Single Bench decision 
above referred to and relied on by the 
Courts below. 


Mr. J. L. Kapur meets this part of the 
argument of the counsel for the appellant 
by drawing attention to the fact that the 
learned Judge, who decided the last men¬ 
tioned case, reviewed practically all the 
authorities mentioned on the question 
and after carefully studying the trend of 
decisions since 1916 came to the conclu¬ 
sion that a female heir had a right to 
challenge alienations by another female 
having only life-interest in an estate. He 
further points out that this decision of 
Addison, J., has been approved of in a 
recent Division Bench ruling of this 
Court in Barhhurdar Shah v. Mt. Sat 
Bhari, A. I. B. 1931 Lah. 677 and re¬ 
presents the correct view of the law. 
With all deference to the learned Judges 
who decided Mt. Bam Devi v. Hazara 


(2) [18951 6 P. R. 1895. 

(81 [1906] 61 P. R. 1906. 

(4) [1912] 18 P. R. 1912=10 I. 0. 
(6) [1916] 17 P. W. R. 1916. 


236. 


Singh (5), I agree with the view ex¬ 
pressed by Addison, J., that the latest 
decisions of this Court tend to support 
the right of a female with a limited in¬ 
terest. The conclusion therefore at 
which both the Courts below have un¬ 
animously arrived that the plaintifis had| 
a locus standi is, in my judgment, correct 
and therefore this appeal must fail, being 
otherwise concluded by a finding of fact. 
It is hereby dismissed with costs. 

B.v./r.K. Appeal dismissed. 
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Teic Chand and Bhide, JJ. 

The Punjab Pulp and Paper Mills 
Limited, In the matter of. 

Civil Misc. Case No. 76 of 1931, De¬ 
cided on 23rd March 1931. 

Companies Act (1913), S. 171— Secured 
creditor applying for leave to sue — Leave 
should ordinarily be granted. 

Under S. 171 the Court has a wide discretion 
in the matter: it may grant leave uncondi¬ 
tionally ; it may grant it on terms or it may re¬ 
fuse it absolutely. But in the exercise of this 
discretion the Court cannot act arbitrarily or 
capriciously. A porson claiming to bo a secured 
creditor cannot be enforced to prove his debt in 
liquidation, but he can stand outside tho wind¬ 
ing up proceedings, and rely upon his security, 
for whatever it is worth. Whon such a person 
asks for leave to suo, tho prayor should ordi¬ 
narily be granted, unless there are special 
grounds to support the contrary course. But 
where he stands by for a pretty long time after 
the accrual of the cause of action aud takes no 
steps to enforce his security leave should be 
granted on terms: In re David Lloyd & Co., 
(1878) 6 Ch. D. 344 and A. I. R. 1929 All. 353 
(F. B.), Rcl. on. [P 476 0 1, 21 

Judgment. —This is a petition under 
S, 171, Companies Act, presented by (1) 
the Lloyds Bank, Limited, (2) Alfredh 
Ernest Mitohell and (3) George Gallon- 
der G. Gooding for leave to bring a suit 
against the Punjab Pulp and Paper Mills 
Limited in Liquidation, which is being 
wound up by order of this Court, dated 
8th July 1930. This Lloyds' Bauk claims 
to be a secured creditor of the Pun. 
jab Pulp and Paper Mills Limited for 
Rs. 32,53,871-5-3 as calculated up to 1st 
February 1931, on foot of various in. 
struments described in detail in the 
affidavits filed with the partition and tho 
annexuros thereto, and the other two 
petitioners allege that they are the trus¬ 
tees for the debenture-holders under 
deeds of trust executed and registered 
by the company. The petitioners aver 
that they are mortgagees of the entire 
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assets and property of the company and 
are desirous of enforcing their rights by 
bringing an action against (a) the com¬ 
pany in liquidation, (b) six other persons 
who are puisne mortgagees of the said 
debentures, and (c) the Peoples’ Bank of 
Northern India, another alleged secured 
creditor, claiming’to have a prior charge 
upon certain stocks and assets of the 
company for moneys advanced. The 
petition is opposed by the Official Liqui¬ 
dators and the Peoples’ Bank of Nor¬ 
thern India. The claim put forward by 
the petitioners that they are the mortga¬ 
gees of the assets and property of the 
company is not admitted, and various 
alleged defects in their title are pointed 
out. In the alternative it is urged that 
having regard to the act3 and conduct of 
the petitioners during the last 15 months 
and in view of the long time that has 
elapsed since the cause of action arose 
to the petitioners according to their own 
allegations they should be directed to 
seek relief in the winding up and net to 
have the dispute ventilated in a regu¬ 
lar suit. 

For obvious reasons it is neither possi¬ 
ble nor is it desirable for us in these 
proceedings to express an opinion on the 
validity or otherwise of the transactions 
on the strength of which the petitioners 
claim to be secured creditors of the com¬ 
pany. All that can be said at this stage 
is that the claim of the petitioners to 
be secured creditors is disputed and the 
matter is one which requires investiga¬ 
tion in a Court of law. The solo ques¬ 
tion for determination is whether the 
petitioners should be compelled to seek 
relief in the liquidation proceedings or 
whether the more appropriate course 
is to permit them to have the matter 
investigated in a separate suit. S. 171, 
Companies Act, provides that when a 
winding up order has been made no suit 
or other 

“legal proceedings shall be.commenced 

against the company except by leave of the 
Court and subject to such terms as the Court 
may impose.” 

Under this section the Court has a 
(wide discretion in the matter, it may 
(grant leave unconditionally, it may grant 
it on terms, or it may refuse it abso¬ 
lutely. But in the exercise of this dis¬ 
cretion the Court cannot act arbitrarily 
or capriciously. The principles on which 
this discretion is to be exercised are well 
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settled arid the Court has to apply them 
to the circumstances of the particular 
case before it. It has been laid down 
in a series of cases, both in England and 
India, that a person claiming to be a| 
secured creditor cannot be enforced to, 
prove his debt in liquidation, but he can 1 
stand outside the winding up proceed-' 
ings and iely upon his security, for, 
whatever it is worth. When such a 
person asks for leave to sue, the prayer 
should ordinarily he granted, unless! 
there are special grounds to support the,' 
contrary course: see In re David Lloyd 
& Co. (1) and Hans Raj v. Official 
Liquidators Delira Dun Hussoorie Elec¬ 
tric Trammay Co., Ltd. (2). After hear¬ 
ing counsol at length and giving due 
weight to their arguments, we are of 
opinion that the case before us does not 
fall within the exception to the rule 
enunciated above and that no adequate 
reason has been shown for refusing leave 
to sue. At the same time we are of 
opinion that the petitioners are not en- ! 
titled to have an unconditional order, j 
but that it is a fit case in which leave < 
should be granted on terms. 

According to the plaint the charge 
which the petitioners seek to enforce 
was created by an instrument dated 22nd 
August 1928, as modified by the instru¬ 
ments dated 25th February 1929 and 
12th July 1929 and the first default on 
which the securities became immediately 
enforceable occurred as far back as 31st 
July 1929. But the present petition 
was not made until 6th February 1931. 
In the meantime an application for the 
winding up of the company was made 
by an unsecured creditor on 27th Jan¬ 
uary 1930 and the company was ordered 
to be wound up on 8th July 1930. It 
is not that the petitioners were unaware 
of these proceedings. The record shows 
on the other hand that counsel for the 
Lloyds Bank and Mr. Mackay "ho 
claims to be a receiver appointed by the 
alleged trustees for the debenture-hold¬ 
ers, have been present almost at every 
hearing. Indeed, wo find that the prayer 
for the appointment of the liquidators 
was supported by the petitioners and 
on 13th June 1930 when the unpaid 
labourers and workmen were threa ten ing 

(1) [1878] G Ch. D. 344=37 L. T. 82=25 
W. R. 872. 

(2) A. I. R. 1929 All. 353=119 I. C. 273=5L 
All. G95 (F. B.). 
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to seb fire to and destroy the stock and 
the plaint at Jagadhri and applications 
were made by (a) certain other creditors 
(b) the Secretary of State and (c) Mr. 
Henry Manager of the Mills, for the 
appointment of provisional liquidators 
with authority to raise loans for paying 
off the starving and exasperated em¬ 
ployees and to take possession of the as¬ 
sets of the Mills, the petitioners not only 
raised no objection to this course being 
adopted but actually lent their support 
to it. The very serious situation which 
had arisen at the time, and which was 
tided over by the appointment of the 
provisional liquidators is described in 
detail intheorder of the Division Bench 
dated 13th June 1930 and it is not neces¬ 
sary to restate the facts here. It is 
sufficient to say that it was after that 
order had been passed, money raised by 
the Official Liquidators from the Peoples’ 
Bank and the Punjab Co-operative Bank 
and most of the employees paid their 
wages for two months that the labourers 
and workmen departed from the pre¬ 
mises and the large police force, which 
had been posted on the spot to protect 
the mills was withdrawn. In July 1930 
.the winding up order passed by the 
Court and the Official Liquidators were 
appointed with the consent of the 
petitioners. From that date onwards 
the liquidators have looked after the 
mills protected them from further 
damage and done various other acts, of 
which the petitioners will have the bene¬ 
fit, in case they succeed in establishing 
their claim as mortgagees of the assets 
of the company. During all this period 
the petitioners have stood by and have 
taken no steps to enforce their security. 
In these ciroumstances it is but just 
and proper that before the petitioners 
are allowed to bring a suit to enforce 
their charge, they should secure to the 
liquidators the amount which has been 
spent in paying of! the employees in 
accordance with the order of 13th June 
1930, and meeting the expenses of the 
liquidation incurred up to the date of the 
suit and also the amount which will be 
required to defray the costs of the liquida¬ 
tion during the pendenoy of the suit. 
It appears that about Rs. 50,000 was 
raised on loan from the Peoples' Bank 
and the Punjab Co-operative Bank to 
pay off the employees, and - interest 
whioh has acorued due on these loans 


up to date, is about Rs. 30,000. The 
other expenses already incurred by the 
liquidators amount to Rs. 22,000 ap¬ 
proximately and we think that at least 
Rs. 25,000 more will be required to cover 
the cost of the liquidation during the 
pendency of the propsed suit, excluding 
of course tire sum which the liquidators 
may have to spend in defending the suit. 

We therefore grant leave to the peti¬ 
tioners to bring the proposed suit on 
the following conditions: (a) That within 
one month from this date the peti¬ 
tioners do deposit with the Imperial 
Bank of India Lahore Government paper 
of the market value of one lakh of rupees 
duly endorsed in favour of the Official 
Liquidators as security for the loans 
raised by the liquidators, expenses in¬ 
curred by them up to the date of institu¬ 
tion of the suit or to be incurred dur¬ 
ing the pendency of the suit as stated 
above. If the suit of the petitioners is 
decreed and they are found entitled to 
enforce their alleged security against the 
assets of the company the amount spent 
by the liquidators shall be deducted 
therefrom. In case however the peti¬ 
tioners’ claim as secured creditors is 
disallowed the Government paper shall 
be returned to them, and (b> that the re¬ 
sult of the suit shall be reported to this 
Court as soon after the decision as may 
be possible and the decree if any passed 
in favour of the petitioners shall not be 
exeouted against the liquidators without 
the orders of this Court. Parties shall 
bear their own costs of these proceedings. 

p.N./r.K. _ Order accordingly, 
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Abdul Qadir, J. 

Madan Qopal —Plaintiff—Petitioner. 


v • 

Budhit — Defendant—Opposite Party. 
Civil Revn. Petn. No. 6c5 of 1931, Da- 
oided on 5th April 1932. 

Civil P. c . (1908), °. 8, R. 13 and O. 17 
Kr. 2 and 3—Date for evidence—Party absent 
--Ex parte decree and not order under O, 17 
K. 3 should be passed. 

Where a party has takon time to produco evi¬ 
dence and on tho dato fixod for hoaring of that 
evidence he is absont the proper courso to follow 
is to pass an ox parte decroo and not an ordor 

un ?°* S' ?* worda 11 make suoh order 

as it thinks fit” in O. 17. R. 2 do not inoludo an 
order under R. 3. In such a oaso, oven if tho 
Court purports to delivor judgmont on morits, 
the order Is to be treated as an ox parte docroo, 
for the sotting asido of which tho procedure laid 

Jjj* 1 1?, 0 ; ?i 3 is t0 b0 flawed: <*• I. K. 

Iv25 AIL 182, Foil. [P 478 6 1, 2] 
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Kashi Nath Aggarwal —for Petitioner. 

A jit Ram —for Opposite Party. 

Judgment. —This petition for revision 
is on behalf of the plaintiff in a suit, 
which was dismissed on 22nd December 
1930 when an award by an arbitrator to 
which the plaintiff had tiled objections 
was accepted in the absence of the plain¬ 
tiff or his counsel. The parties had re¬ 
ferred the dispute between them to arbi¬ 
tration and the arbitrator had given a 
decision in favour of the defendant. The 
22nd December was fixed as a date for 
the hearing of the objections to the 
award. After the dismissal of the suit 
the plaintiff filed an application stating 
that he had gone to call his pleader when 
orders dismissing his suit were passed 
and praying that the suit be restored to 
the file and decided on the merits. 

This application was rejected by the 
Honorary Subordinate Judge,Fourth Class, 
of Bhiwani (District Hissar) who said in 
his order that he had not acted under 
0. 9, R. 8, Civil P. C., when dismissing 
the suit. The plaintiff filed an appeal 
against this order in the Court of Senior 
Subordinate Judge, Hissar, who dismis¬ 
sed it on 22nd August 1931, holding that 
no application to restore the suit lay in 
the case as the orders passed hy the 
Court of the Subordinate Judge, Fourth 
Class, did not purport to have been passed 
under O. 9, R. 8. The plaintiff has come 
up to this Court in revision and I have 
heard Mr. Kashi Nath Aggarwal on his be¬ 
half and Mr.AjitRam for the respondent. 

A preliminary objection is raised by 
Mr. Ajit Ram who says that even if the 
orders dated 22nd December 1931 were 
erroneous, no revision is competent, be¬ 
cause the Court cannot be said to have 
committed an irregularity, if it has come 
to an erroneous decision on a question 
which it has jurisdiction to determine 
and does determine. He refers to Sri 
Ram Mahtab Singh v. Malitab Hassan: 
A. I. R. 1928 Lah. 427, which appears 
to support ! the principle enunciated above. 
Mr. Kashi Nath Aggarwal argues that 
the Court of the Subordinate Judge, Fourth 
Class, erred on a point of law and it is 
always open to this Court to look into 
such an error and to set it right. It is 
clear that the decision on 22nd Decem¬ 
ber 1930 was given in the absence of the 
plaintiff. His suit or his objection 
should have been dismissed, therefore 
in default, and though the Subordinate 


Judge, Fourth Class, said in his order 
dated 6th May 1931, that he had not 
acted under O. 9, R. 8, it is admitted by 
the learned Senior Subordinate Judge, 
that the suit ought not to have been de¬ 
cided on the merits, but ought to have 
been dismissed under 0.9, R. 8. Mr. 
Kashi Nath refers to a decision of a 
Division Bench of the Allahabad High 
Court in Ram Adhin v. Ram Bharose: 
A. I. R. 1925 All. 182, in which it has 
been held that 

“even where a party has taken time to produce 
evidence and on the date fixed for hearing of that 
evidence he is absent, the proper course to follow 
is to pass an ex parte decree and not an order 
under O. 17, R. 3, Civil P, C. The words ‘make 
such other order as it thinks fit’ in 0. 17, R. 2, 
Civil P. C., do not include an order under R. 3.” 

The decision goes on to say that in 
such a case even if the Court purports to 
deliver judgment on merits, the order is 
to be treated as an ex parte decree, for 
the setting aside of which the procedure 
laid down in 0. 9, R. 13 is to be follow¬ 
ed. This legal aspect of the case appears 
to have been overlooked by the Senior 
Subordinate Judge in rejecting the ap¬ 
plication for restoration. I think a revi¬ 
sion in this Court is the only remedy 
open to the petitioner under the circum¬ 
stances and he has rightly resorted to it. 
This revision is therefore accepted and it 
is ordered that the application to restore 
the suit may be accepted and the hearing 
of the suit may be resumed from the 
stage at which it was on the day the 
plaintiff was absent when the ex parte 
decree was passed against him, subject 
to such conditions as the trial Court may 
think fit to impose as to co9ts of such 
restoration. The ex parte decree is 
hereby set aside and the trial Court is 
directed to give a decision on the merits 
according to law, after hearing the ob¬ 
jections of the plaintiff and considering 
the reply of the defendants to those ob¬ 
jections. The parties are to bear their 
own costs of this petition in this Court. 

B.V./r.K. _ Petition allowed. 
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Abdul Qadir, J. 

Nur Din— Insolvent—Appellant. 

v. 

Amar Nath and others —Respondents. 

Misc. First Appeal No. 906 of 1931, 

Decided on 4th April 1931. 

-- Provincial Insolvency Act (1920), S. 44 
Refusal of application of discharge does not 
bar fresh application. 

Thera is nothing in S. 44 which would justily 
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the view that an application for discharge, when 
refused, is refused for ever and that no later ap¬ 
plication can be made ; A. I. R. 1925 Mad. 915 
{F.D.), Appr. LP 479 C2] 

Dina Nath Bhasin —for Appellant. 

Manoliar Lai Sachdeva —for Respdts. 

Judgment. —This is an appeal by Nur 
Din, insolvent, against the order of the 
District Judge, dated 2nd May 1931, dis¬ 
missing the application for discharge. 
Mr. M. L. Sachdeva, who appears for 
Aunr Nath, who is the only contesting 
respondent, raises a preliminary objec¬ 
tion that the receiver is a necessary 
party to this appeal, as he represents 
the interests of all the creditors of the 
insolvent. He says that as the Receiver 
has not been made a respondent the ap¬ 
peal cannot proceed without his being 
made a party to it. He frankly admits 
that he has not been able to find a direct 
authority supporting his contention, but 
he relies on Jhabba Lai v. Shib Charan 
Das ( 1 ) as indirectly lending support to 
his contention. Mr. Dina Nath Bhasin, 
counsel for the appellant, points out that 
under S. 41 (2), Provl. Insol. Act all that 
the insolvency Court is expected to do, 
when an application for discharge is made 
is to call for a report of the receiver and 
S. 42 (2) provides that such a report 
shall be deemed to be evidence and the 
Court may presume the correctness of 
any statement contained therein He 
argues therefore that it is the report of 
the receiver which has to be considered 
by the insolvency Court and the same, 
when it is on the record, can be consi¬ 
dered by the Court of appeal and it is 
not necessary to have the receiver as a 
party to the appeal. He adds that all 
the creditors of the insolvent were made 
parties to the appeal and for this reason 
also the presence of the receiver is not 
required. There is a report of the reedvd 
on the record and it shows that it was in 

r° , heiMOlv0nt beiDe ^charged. 
It seems to me unnecessary to pronounce 

thai « POm f t ‘ n thl8 case - as ifc appears 
that even if the receiver had been before 

me in appeal he would have supported 
the prayer of the appellant. 

Coming to the merits of the case it 
may be mentioned, first of all, that thn 

^e insolvent which has 

k ?h ft d 0 f°h- b , y tbe ° rder Dnder a PPcal 

The h fi rat . h ' r n d ° f ft 9 a 5 ies of applications. 

iQOft ^ ® Wa8 made on 15th February 
1_926 and reie cted on 9th Jul y 1 Q 9 R T1 / e 

U) L1917J 89 All. 102=37 I.C. 76. 


report of the receiver on that occasion 
was against the insolvent. The second 
application was made on 9th May 1927 
and dismissed on 10th May 1927. The 
third was made on 20th March 1929 and 
has been rejected. Mr. Bhasin urges 
that the learned District Judge has failed 
to consider the report of the receiver, 
which gave good reason for his being dis¬ 
charged. The order of the Court below 
shows that the report of the receiver is ilot 
referred to in it at all and has probably 
not been considered. On the facts men¬ 
tioned in the said report it seems to me 
that whatever may have been the posi¬ 
tion at the time of the two previous ap¬ 
plications for discharge, there is no 
reason why this application should not 
be accepted on the facts brought out 
in the lust report of the receiver. 
Mr. Sachdeva, in reply to the argu¬ 
ments of the counsel for the appellant, 
says that the Court below erred in enter¬ 
taining the third application of the insol¬ 
vent, because the orders passed on the 
first application on 9th July 1926 am¬ 
ounted to an absolute refusal of an order 
of discharge and it was not open to the 
insolvent to make any fresh application 
on the same fact. It appears that the 
order dated 9th July 1926 refused the 
order of discharge without saying any¬ 
thing as to right of the applicant to renew 
his application. The order rejecting the 
second application was a very brief one 
which simply said that “no new facts 
have been disclosed.” The counsel for 
the appellant relies on certain observa¬ 
tions made by the learned Judges of the 
Madras High Court in M. Gopalan Nayar 
v. A. Gopalan Nayar, A. I. R 1005 
Ma d . 915 (F.B.), where they said' that 
they saw nothing in S. 44, Provincial 
Insolvency Act, which would justify the 
view that : 

"an application for discharge, when refused, is 
£ Se." 0V6C D0 lat ° r “Potion can 

These remarks are made in passing in 

tha judgment but I am inclined to agree 
with th 6m . I am of opinion therefore 
that there was no bar to a fresh applica¬ 
tion being made by the insolvent and the 

. D l 3tnct J “ d 6 0 himself, whose 
order is being appealed against, seems to 

have contemplated the possibility of the 

applicant bringing even a fourth applioa- 

iWif f - he C ,° Uld e ^ abli9h °ir°umstanoes 
justifying his disoharge. I have already 


4S0 Lahore 


Kanshi Ram v. Fazl Muhammad (Tek Chand, J.) 


1932 


expressed my opinion that in the present 
case the (acts disclose \ in the report of 
the Official Receiver appear to justify the 
discharge of the insolvent and therefore 
I accept this appeal with costs and pass 
an order of discharge in favour of the 
appel lant. 

K.N./R.K. Appeal allowed. 
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Tek Chand, J. 

Kanshi Ram — Complainant — Peti¬ 
tioner. 

v. 

Fazl Muhammad and another — Ac¬ 
cused-Opposite Parties. 

Criminal Revn. Petn. No. 1420 of 
1931, Decided on 15th April 1932, against 
order of Sess. Judge, Ferozepore, D/- 

14th November 1931. 

❖ Penal Code (1860),S. 504—Provocation of 
complainant is not essential — Intentional use 
of provocative A abusive language is enough. 

Tho law makes puuisbable tbe insulting pro¬ 
vocation which under ordinary circumstances, 
would cause a breach of the peace to be com¬ 
mitted, and the offender is not protected from 
tho consequences of his acts, because the person 
insulted became too terrified to accept the pro¬ 
vocation in the manner intended. If abusive 
language is used intentionally and is of such a 
nature as would, in the ordinary course of events 
leackthc person insulted to break the peace or to 
commit another offence under the law, the case 
shall not be taken away from the purview of 
S. 504, merely because tbe insulted person exer¬ 
cised self-control or being terrified by the insult, 
or overawed by the pesonality of tho offender did 
uot actually break the peace or commit another 
offence: 10 Mad. 353, Foil. [P 460 C 2] 

Balwant Rai —for Petitioner. 

Judgment.—On 2nd January 1931, 
the petitioner lodged a complaint under 
S 3 . 500, 504 and 50G, I. P.C., against the 
respondents in the Court of the Subdivi- 
sional Magistrate, Moga, on the allegation 
that, on 25th December 1930, when he 
appeared before respondent 1 in con- 
nexion with a mutation rolatms to a dis¬ 
pute between him and respondent 2, both 
the respondents intentionally used in¬ 
sulting and provocative language towards 
him in the presence of the litigants and 
others and thereby committed offences 
under the aforesaid sections of the Code. 
The Subdivisional Magistrate held an 
inquiry under S. 202, Criminal P. C., 
partly himself and partly through a res¬ 
pectable person of the locality, and ap¬ 
peared to be satisfied that the complaint 
was not frivolous and required investiga¬ 
tion in accordance with law; but instead 
of issuing process to the respondents he 


referred the case to the District Magis¬ 
trate for being sent to Magistrate at the 
headquarters. The District Magistrate 
accordingly withdrew the case from 
the Court of the Subdivisional Magis¬ 
trate at Moga and assigned it to a 
stipendiary Magistrate at Ferozepore. 
Another summary inquiry under S. 202 
was held, and on 4th September 1931 
tho learned Magistrate recorded an order 
holding that the evidence produced 
established that both the respondents 
had abused the complainant on 25th 
December 1930, when the latter appear¬ 
ed before respondent 1 in connexion with 
a dispute which he had with respondent 2 
relating to the attestation of a muta¬ 
tion, hut dismissed the complaint on the 
ground that the complainant was not 
actually provoked by the insulting 
language used by the respondents, but 
"merely stepped back and stood quiet." 
Now, there can bo no doubt that this 
is an entirely erroneous view of the law. 
As pointed out iu Queen Empress v. 
Jagayya (1) 

“the law makes punishable the insuiting pro¬ 
vocation which, under ordinary circumstances, 
would cause a breach of the peace to ba com¬ 
mitted, and that the offender is not protected 
from the consequences of his acts, becauso the 
person insulted became too terrified to accept the 
provocation iD the manner intended.” 

If abusive language is used inten¬ 
tionally and is of such a nature as would, 
in the ordinary course of events, lead 
tbe person insulted to break the peace 
or to commit another offence under the 
law, the case shall not be taken away 
from the purview of S. 504, merely be¬ 
cause the insulted person exercised self- 
control or being terrified by the insult, 
or overawed by the personality of the 
offender, did not actually break the peace 
or commit another offence. The judg¬ 
ment of the learned Magistrate is mani¬ 
festly wrong, and tho case is one which, 
in accordance with the rule laid down in 
the Full Bench decision in Emperor v. 
Kirsu (2) must be sent back for further 
inquiry. I accept the petition, set aside 
the order of the lower Court and remit 
the case to the Subdivisional Magistrate 
at Moga for disposal in accordance with 
law. It is much to he regretted that in a 
simple case of this kind, the summary 
inquiry in which five o r six witne sses 
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only had to be examined was allowed to 
drag on for eight loDg months. It is 
hoped that the case will now be pro 
'ceeded with with all convenient speed. I 
wish to make it clear that this order 
should not be taken as an expression of 
my opinion on the merits of the com- 
plaint. That is a matter primarily for 
the Magistrate who will deal with the 
case and will form his own conclusion 

‘ on the evidence. 


k.n./k.k. 


Petition allowed. 


V 
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Jai Lal, J. 

Ram Narain Shanna— Convict—Ap¬ 
pellant. 

v. 

Emperor Opposite Party. 

Criminal Appeal No. 251 of 1932. De¬ 
cided on 20fch June 1932, against order 
of First Class Magistrate, Lahore. 

rf* Cr *“ l “ l P C. (1898), S. 257-Mn- 
g (rate must fix fees of expert witness and 
cannot leave it to parties to do it for him. 

V v * rran ‘ case ordinarily it is the Govern- 

KtPfS Pay tho _, c: ' penses °‘ tbc w»‘n«ses 

both for the Crown and the defence. It is no 
d °, ubt °>?® n 10 ft Magistrate to direct that a part ° 

sbinia U » k S namcd m ordor 40 de,< *y the case 
SSfr-h? S 4 Ut ? m o° ned - Thcn U is the duly 
of the Magistrate to fix the fees of the witnesses 

tiate with“th f aV ° H lho parties t3 n ® 80 - 
tiate with the witnesses and fix tbeir fee- and 

compei their attendance. If a Magistrate does 

wit™,? 50 t f ke 8,0ps ° sottle tbe f ccs of expert 
witnesses and compel their attendance, ho cL 

mils a senous irrogularity necessitating a remand 

oo r 7 t lV ! ?“ m “ t, ?f l o* such witnesses: 10dT C 

9 and A - L I{ - 1S2D Lah. 23. He]. L P 4S3 C lj 

(b) Evidence Act (1872) St 45 

evidence of an ex M ?t i t 8 ! n ISSU0 08 tho 

beon recorded and road in the h ° S 

is not only tho Maeiaimin „.i 0a * 6, ^ Iore °vor it 
tho matter but the® appoHato ia 

considor whother tho oSd«n^ C ? U,t als ? h * 5 to 

affect the case before it does does uot 

1932 I./61 ,t G2 ' 8a02) 
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/. N. Aggarwal, Asa Bam Aggarwal 
and Bam Lal Anand —for Appellant. 

Bam Lal—lor the Crown. 

Judgment. —Ram Narain Sharma an 
establishment clerk in the N. W. Ry 
has been convicted under S. 408, I.P.C , 
and has heen sentenced to seven years’ 
rigorous imprisonment on each of the 
three counts on which he has been con¬ 
victed. Fie his further been ordered to 
pay Rs. 5,000 as fine or in default to 
sutler 18 months’ further rigorous im¬ 
prisonment. He has appealed to this 
Court against his conviction and sentence 
and I have heard Mr. Jagan Nath Aggar¬ 
wal at length on his behalf and also the 
learned Assistant Legal Remembrancer 
on behalf of the Crown. 

Both counsel have argued the case on 
the merits but about the end of his argu¬ 
ments the learned counsel for the appel¬ 
lant raised a contention that the trial 
Magistrate acted illegally in not examin¬ 
ing the handwriting expert as a witness 
for the defence. In fact the first conten¬ 
tion of the learned counsel was that the 
handwriting expert should have been 
called by the prosecution as their own 
witness, r however intimated to coun¬ 
sel that having regard to the circumstan¬ 
ces of this case, it was not incumbent on 
the prosecution to produce the hand writ, 
mg expert and that the prosecution was 
prepared to stand or fall by the evidence 
produced by them in support of their 
case. I am not stating the facts of the 
case in detail at the present stage be- 
cause I have reached the conclusion that 
the Magistrate was wrong in not allow¬ 
ing the defence to summon the hand¬ 
writing expert and to examine him as a 
witness for the accused. But as I have 
already stated I have heard arguments in 
tho whole of the case and probably it 
would not be necessary to rehear the case 
except with reference to the further evi¬ 
dence cf the expert that may be recorded 
n pursuance of the order that I am <m 
mg presently to pass. ° 

Now what happened about the hand 

I V nna n8 f, xperfc L is this - The defence had 
apparently submitted the documents 
concerned to an examination by Mr 

eecured'hfo hft ? d . writin 8 ex P^ and had 
secured his opinion whioh it seems was 

Th8v e tTien V a° Dr r fch A OU . 8h 1 havo not 80en it- 
-Lnoy then applied to the Macistratn 

summon Mr. Bennett asan expert Snoss 

The important question involved in the 
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case is whether the accused had totalled 
the figures on certain muster rolls and 
had received payments from the cashier 
according to those totals and subsequent¬ 
ly disbursed lesser amounts to the per¬ 
sons mentioned on the muster rolls. The 
case for the prosecution is that the 
muster rolls totalled by the accused are 
signed and initialled by him. Evidence 
was given on behalf of the prosecution 
by persons who deposed that they were 
acquainted with the handwriting of the 
accused and that the signatures and the 
initials were those of the accused. There 
was in addition direct evidence of some 
witnesses who stated that some of the 
documents had been signed in their pre¬ 
sence by the accused. 

In order to rehut this evidence the ac¬ 
cused produced a number of witnesses 
who stated that the signatures and the 
initials concerned were not those of the 
appellant and in addition to this he want¬ 
ed to examine the handwriting expert. 
The Magistrate passed an order that the 
handwriting expert be examined by com¬ 
mission and he sanctioned a sum of Rupees 
350 for this purpose. It seems that an 
open commission for the examination of 
the handwriting expert at Delhi was ap¬ 
pointed and that on behalf of the prose¬ 
cution a certain number of documents 
was mentioned which, it was stated, 
would he used by the prosecution for 
cross-examining the witness. These do¬ 
cuments were sent to Delhi by a special 
messenger. The witness, when he saw 
these documents, stated that it would be 
necessary for him to take their photo¬ 
graphs before he could give evidence on 
them and demanded a fee of Rs. 1000 for 
this. When this reply was intimated to 
the Magistrate he passed an order that 
the Government would pay only Rs. 350 
for the expenses with the examination of 
Mr. Bennett and that the rest should 
be paid by the accused. The accused 
pointed out to the Magistrate that pro¬ 
bably Mr. Bennett had demanded a high 
fee under the some misapprehension and 
further expressed his inability to pay 
such a high fee. The Magistrate there¬ 
upon passed an order that the accused 
should arrange with Mr. Bennett to be 
present in this Court on 21st October 
and that the Government would pay only 
Rs. 350 for that purpose and the rest 
must be arranged by the accused. In 
the meantime Mr. Bennett intimated to 


the Court that he was leaving Delhi for 
some distant place. I should have men¬ 
tioned that the 21st was fixed by the 
Magistrate for the examination of the. 
documents by the expert and the 26th 
was fixed as the date on which his state¬ 
ment was to be recorded. 

In the meantime the accused made an 
application that Mr. Ilardless, another 
handwriting expert, could appear in Court 
on 23rd October to examine the docu¬ 
ments and he could then be examined on 
the 26th. On the 23rd the Magistrate 
did not attend the Court, but it appears 
that Mr. Hardless did appear and began 
to'examine the documents. When this 
matter was brought to the notice of 
the Magistrate at his house by some offi¬ 
cial, he sent word to Mr. Hardless that 
before proceeding further he should men¬ 
tion and settle his fees. Mr. Hardless it 
appears left Lahore and the Magistrate 
took no action either to summon him or 
to examine him as a witness and adhered 
to the view that he could not allow more 
than Rs. 350 as expenses for the exami¬ 
nation of the expert. 

The learned Assistant Legal Remem¬ 
brancer contends that under the circum¬ 
stances it was not really necessary to 
examine a handwriting" expert. I am 
however unable to agree with this con¬ 
tention because under Ss. 45 and 46, 
Evidence Act, the evidence of an expert 
in the matter of handwriting has been 
made admissible and relevant. It is not 
the duty or even the function of a Magis¬ 
trate to decide beforehand whether rele¬ 
vant evidence if produced would influence 
his opinion one way or the other. That 
is a matter which should be settled only 
after the evidence has been recorded and 
read in the case. Moreover it is not only 
the Magistrate who is concerned in tho 
matter but the appellate Court also has 
to consider whether the evidence does or 
does not affect the case before it. 

With regard to the order of the Magis¬ 
trate that the Government would pay 
only Rs. 350 as expenses of the witness 
the Magistrate was again guilty of ille¬ 
gality. It has more than once been laid 
down, e. g.. in Syed Habib v. Melidi 
Hussain (l) and Sayad Habib v. Emperor 
(2) as an interpretation of S. 257, Crimi¬ 
nal P. C., that in a warrant case—and 
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''his is a warrant case—ordinarily it is 
the Government that must pay the ex¬ 
penses both for the Crown and the de¬ 
fence. It is no doubt open to a Magis¬ 
trate to direct that a particnlar witness 
named in order to delay the case should 
not be summoned. This however was 
not the view of the Magistrate and he 
did not refuse to call the witness for the 
above reason. Then it is the duty of the 
Magistrate to fix the fees of the witnesses 
and lie cannot leave it to the parties to 
negotiate with the witnesses and fix 
their fees. Rules framed and instruc¬ 
tions issued by this Court have laid 
down the scale of fee to be paid to ordi¬ 
nary witnesses and to certain class of ex¬ 
perts and if an expert witness on payment 
of a reasonable fee fixed by the Magistrate 
declines to give evidence, there is ample 
power in the Magistrate to compel him 
to do so. The attention of the Magistrate 
is invited to Vol. 3, Ch. 9-A. p. 6 (note 8) 
of the Rules and Orders of the High 
Court which would afford him guidance 
in fixing the fees of the witnesses. In 
the present case as I have stated the Ma¬ 
gistrate, instead of following the proper 
procedure by fixing the fees of the expert 
and compelling his attendance before him 
to give evidence, almost abdicated his 
function to others. This he had no occa¬ 
sion to do. The result is that the deci¬ 
sion of this appeal is delayed. 

I That the order of the Magistrate was 
unreasonable is clear from another cir¬ 
cumstance. The expert was apparently 

fixnd a h e M 0 8 xr° evidence {or fche amount 
hf* l by ¥ ag, * fcrat0 b »t he increased 
his demand when he was confronted with 

documents on which the Crown counsel 
wanted to cross-examine him. It was 
hardly fair to penalize the accused under 
S! oleums anoes. I understand from 
the appellant s counsel that the accused 

a hand wrttfng ^expert?*°Ah 
held that the accused had a right tohave 
the witness examined under S 428 
Criminal p. 0., i direot fche 

to record the evidence of Mr Bennett tt> Q 
handwriting expert All H th . 0 
dental to p . AU expenses mci- 

‘“ hl9 examination shall be paid 

fiL bvthe V M nm ? fc . bUfc fch0 y shall bo 
hxed by the Magistrate with due regard 

ih 
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Court. He shall comply with this order 
within one month from today. It will 
be open to the Magistrate if he considers 
such a course desirable to have the evi¬ 
dence of the witness recorded by com¬ 
mission. The records of this case shall 
be immediately sent to the Magistrate 
with a copy of this order and shall be 
returned by him with the evidence re¬ 
corded by him with all possible expe¬ 
dition. 

K.N./r.k. Case reinanded. 
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Agha Haidar, J. 

Mian Gul and another —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1516 of 1931, De¬ 
cided on 18th April 1932, against order 
of Magistrate, First Class, Mianwalli, D/- 
30th November 1931. 

* (a) Penal Code (I860), S. 114 — Abet¬ 
ment must be complete apart from presence. 

In order to bring a case within S. 114, the 
abetment must be complote, apart from the pro- 
6 ence of the abettor, in other words, the act of 
abetment must have takcD place at a time prior 
to tho actual commission of the oflonco and it is 
only when the abettor happens to be present at 
tne time of the commission of the offence itself 
that the operation of S. 114 would bo attracted 
Wh „„ , , . . IP 484 0 2, P 486 Cl] 

• t,'”*. 1 J 8 , 3 not been proved as to what was 

the all«»L a ^? nt wbich Wght imputed to 
time nf i 8 h d abett ^ r . pr,or to his presonco at the 
,be eomnmsion of the offence of rape by 

not ^ M t0r ° f the crimo - th0 c “ se does 
422 oi cTt l'rs ^ purview of S 114 : 42 Cal. 

1927 

<») Criminal 

deadly weapons and by a show of brute f«ce 
thoy overawod tho girl and dragged her awav 

moto t,C hni y at i h ° of tho R Uq to some re- 
K f S ,l nd rap ° d hor ia c 'rcumstances of 

Ghulam Basul— for Appellant^ *** ° 1] 

-®-r t hec"w° n r . O0 ~“ Ad ”°- 

Judgment. Mian Gul and Alt Shah 

the 6 Fir R n t C °Pl Vi0ted bya Magist ™te of 
First ^ a93 » exercising enhanced 

powers under S. 30, Criminal P C 
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under S. 3G6, I. P. C., end sentenced to 
tlivee years’ rigorous imprisonment each. 
Again, Mian Gul has been convicted 
under S. 376, I. P. C., and sentenced to 
three years' rigorous imprisonment, 
while Ali Shah has been convicted under 
S. 376/114, I. P. C., and sentenced to one 
year's rigorous imprisonment. The sen- 
fences in the case of both the accused 
have heen ordered to run consecutively. 
The two convicts have appealed to this 
Court through counsel. 

Mussammat Kamina, P. W. 2, was 
married to Saboot Gul, a hoy aged about 
14 or 15 years, and was living with her 
mother-in-law, Mt. Akalmana, P. W. 8, 
in the village Ivach Tundar Khel. On 
9th August 1931,. Mt. Kamina, along 
with her sister Mt. Amina, P. W. 3, a 
hoy Noor Din, P. W. 5, her cousin, and 
a girl Mt. Gul Zade, P. W. 4, had gono 
to the hills for the purpose of cutting 
grass. At about ‘rotiwala’ (which I take 
to be between 10 and 11 in the morning) 
Mian Gul and his companion Ali Shah 
met them. Each of the accused was 
armed with a gun and Mian Gul also 
carried a big dagger. The two accused 
caught hold of Mt. Kamina who, at the 
time, was aged about 16 or 17 years, and 
dragged her to the hills. On Mt. Kamina 
ollering resistance, Mian Gul struck her 
several time9 with the butt end of the 
gun. The two accused were met by Jan 
Bat, P. W. 6, who remonstrated with 
them ; but, on being threatened, he had 
to keep quiet and go away. The three 
children, who had accompanied . Mt. Ka¬ 
mina, could hardly offer any resistance 
and returned to the village. The boy 
Noor Din informed the father of the girl, 
Kamar Din, who happened to be at the 
time at Kala Bagh, that his daughter had 
been kidnapped by Mian Gul and Ali 
Shah. In the meantime several search 
parties were organized and they went in 
pursuit of the culprits in order to rescue 
the girl from their clutches. The girl 
was taken by the two accused into the 
hills several miles away and, according 
to her statement, she was raped twice by 
Mian Gul. While he was going to rape 
her for the third time Khawas, P. W. 7, 
and Mt. Akalmana, P. W. 8, her mother- 
in-law, came up and the two accused, on 
seeing them, ran away. The first infor¬ 
mation report was duly lodged by Mt. 
Kamina at the Kala Bagh Police Station 
on 10th August 1931, at 12 noon. Both 
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the accused were absconding. Mian Gul 
was arrested on 3rd October 1931, and 
Ali Shah was arrested on 1st October 
1931. 

The story of the rape is borne out by 
the evidence of Mt. Kamina herself and 
Doctor Mathra Das, P. W. 1. The latter 
has stated that the girl was a virgo in- 
tacta beforo the outrage and that she 
seemed to have been raped very recently. 
Khawas, P. W. 7, and Mt. Akalmana, P. 
W. 8, have both stated that, when they 
surprised the accused, Mian Gul was on 
the point of committing rape upon Mt. 
Kamina. Mt. Kamina has given evidence 
and, after a careful perusal of it, I do 
not see any reason why her story as re¬ 
gards the rape should not be accepted. 
Her evidence, taken along with that of 
the three children, namely, Mt. Amina, 
Mt. Gul Zade and Noor Din, establishes 
the case against both the accused under 
S. 366, I. P. C. I am not quite clear as 
to the exact part which Ali Shah seems 
to have played in connexion with the 
offence under S. 376, I. P. C , in the pre¬ 
sent case. Mt. Kamina in her evidence 
merely says that, just beforo Mian Gul 
raped her, Ali Shah had caught hold of 
her arms. Again, Khawas has stated 
that, when he saw the accused and Mt. 
Kamina, Ali Shah had caught the girl, 
while Mian Gul attempted to rape her. 
But Mt. Akalmana who accompanied 
Khawas and came upon the accused and 
Mt. Kamina, has merely stated that Ali 
Shah was also present there. This leaves 
the question of Ali Shah’s abetment of 
the offence somewhat doubtful, since we 
have nothing else on the record oxcept 
the solitary testimony of Mt. Kamina. 
Under these circumstances I give Ali 
Shah the benefit of doubt and, sotting 
aside his conviction and sentonce under 
S. 376/114, I. P. C., acquit him of that 
charge. 

I may also point out that the trial 
Magistrate was in error in applying the 
provisions of S. 114, I. P. C., to the case 
of Ali Shah even if we assume that he 
caught hold of Mt. Kamina’s arms before 
Mian Gul actually committed the rape. 
In order to bring a case within S. 114, the 
abetment must be complete, apart from the 
presence of the abettor ; in other words, 
the act of abetment must have taken 
place at a time prior to the actual com¬ 
mission of the offence and it is only when 
the abettor happens to be present at the 
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time of the commission of fcho offence 
itself, that the operation of S. 114 would 
!be attracted : vide Ram Ranjan Roy v. 
Emperor (1), which was followed in In 
re Erishnasami Naidu( 2). In this con¬ 
nexion Aklii Misser v. Lachmi Narain 
(3), may be profitably quoted, because it 
was followed by their Lordships of the 
Privy Council in Barcndra Kumar Ghosli 
v. Emperor (4). Abhi Misser v. Lachlimi 
Narain (3) lajs down the law on the 
subject in the following terms : 

"In order to bring a person within S. 114, 
I. 1’. C., it is necessary first to make out the 
circumstances which constitute abetment, so that 
if absent, he would have been liable to be punish¬ 
ed as an abettor, and then to show that he was 
also present when the offence was committed.” 

In the present case it has not been 
proved as to what, was the act of abet¬ 
ment which might be imputed to Ali 
8 bah, prior to his presence at the time of 
the commission of the offenc 9 of rape by 
Mian Gul. As regards Mian Gul, his 
case under S. 376, I. P. C., is perfectly 
clear, and the only question is whether 
I should enhance the sentence which has 
been passed upon him. The act of Mian 
Lul and his associate was an extremely 
highhanded one. They were armed with 
deadly weapons and by a show of brute 
force they overawed Mt. Kamina and the 
other children and dragged away the 
[helpless girl practically at the point of 
the gun to some remote hills and raped 
her in circumstances of great brutality, 
lersons like Mian Gul are a disgrace to 
society and the ohildren of poor parents 
woo have to work in all kinds of wild 
( and out of the way places for the purpose 
of eking out their living must be protec¬ 
ted from ruffians of this type. I there- 
foro enhance the sentence of Mian 
gul under S. 376, I. P. C., from three 
iears > rigorous imprisonment to five 
years rigorous imprisonment. The two 
sentences under Ss. 366 and 376. I. P C 
6 nall run consecutively. 


k.n./r.k. 


Order accordingly. 
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Full Bench 

Broadway, C. J., Coldstream and 
Monroe, JJ. 

Sukh Dev Raj —Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 714 of 1932, De¬ 
cided on 1st -July 1932, against order of the 
Court of Commission, D/- 12th May 
1932. 

c T ^'° ntem P t Statement by counsel before 
ruli- Bench that his client does not wish 
matter to be argued before Bench as consti¬ 
tuted is deliberate insult to Court—Penal 
Code, S. 228. 

A statement made by a counsel before the 
Judges of a Full Bench to the effect that bis in¬ 
structions are that his client does not wish the 
matter to be argued before the Bench as consti- 
tuted, is a deliberate and intentional insult to 
the Ccurt. It is highly improper on the part of 
the counsel to make such a statement and the 
statement amounts to a contempt of Court. 

IP 485 C 21 

Sham Lai and .4. R. Kapur —for Peti¬ 
tioner. 

C. II. Carden Noad, Govt. Advocate 
and Pandit Jawala Parsliad, Public 
Prosecutor—lor the Crown. 

Judgment —On this petition coming 
up before us today Mr. Sham Lai filed 
an application on behalf of the petitioner 
saying that as the jail authorities had 
granted the request made to them he 
wished to withdraw this petition. As 

R fl nK IO Qu has beon referr0d to a Full 
Bench Mr. Sham Lai was asked whether 

rofe V r?ed Pr0 FT red b ar « ue tha Question 
referred. He at 6rst stated that his in¬ 
structions were not to do so. His junior 

whfift ak Ram Kapur * was then as *ed 
whether he was prepared, to argue the 

question referred to the Bench. His re- 

ply was to the same effect, namely, that 

matter trUCt,ODS W6re DOt to ai ' SU0 tlie 

th A fc h ; Q hi3 f St * 5e ' ¥*• Sha * Lai stated 
f , Ur , tb01 ; 'ustructions were that 
his client did not wish the matter argued 

before the Bench as at present const! 

bemi n a m 7 ] “? gmenb this was a deli. 

and it SS ! nt0 “ fclo . nal iQ sult to the Court 

of Mr U T h ! lraproper on the part 

of Mr. Sham Lai to have made the state 

meat he did. What steps will be Sen 

TlSn fT- tte ! W1 , n be con sidered later 
The petition itself is dismissed fii cn ' 

ST l h i d th a er D ^ T? dly ’ on th ’ e groumi 

cnab neither counsel for the netitin™,. 

^ tbe ^-t t ion 0 n r°e: 
ferred. It follows that we must hold 
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that no reason has been shown to us for 
differing from the order passed by the 
Commissioners. 

R.M./R.K. Petition dismissed. 

* A I. R 1932 Lahore 486 

Bhide, J. 

Arjan Das and others —Convicts—Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1161 of 1931, 
Decided on 20th May 1932, against order 
of Asst. Sess. Judge, Lahore, D/- 12th 
August 1931. 

❖ (a) Penal Code (1860), S. 401 —Mere 
fact that accused were found to have 
received stolen property from gang is not 
sufficient to convict them under S. 401. 

It cannot be laid down as a general proposi¬ 
tion that a person who receives stolen property 
from a gang of the character described in S. 401 
is a member of the gang. Consequently the 
mere fact that the accused are found to have 
received stolen property from the gang on a 
number of occasions is not sufficient to convict 
them under S. 401: A. I. R. 1914 Lah. 155 and 
A. I. R. 19:10 Rang. 114, Dist.; A I.R. 1927 Lah. 
524, Rel. on. [P 483 C 1] 

(b) Criminal P. C. (1898), S. 239—Scope. 

A joint trial of different sets of persons under 
Ss 401 and 413, I. P. C., is illegal: A.I.R. 1925 
Lah. 537, Foil. IP 468 C 1] 

Bhagat Ram Puri, Fakir Chand and 
Ajit Parshad —for Appellants. 

Mulkh Raj Chhibbar —for the Crown. 

Judgment. —The above sets of ap¬ 
peals arise out of three different cases 
in connexion with a series of thefts of 
copper and brass scrap and engine parts 
in the Loco Workshop of the N. W. Ry. 
at Lahore, said to have been committed 
by a gang of which the appellants are 
alleged to be members. In one of the 
cases the accused persons were charged 
with being members of the gang under 
S. 401, I. P. C., and seven out of them 
were convicted and sentenced to impri¬ 
sonment from 2 to 6 years with tine. 
In the other two cases, certain members 
of the gang were charged under Ss. 457, 
457/109 and 411, I. P.-C., with theft, 
abetment of theft or receipt of stolen 
property on specific occasions, and some 
of them were convicted and sentenced 
to varying terms of imprisonment. The 
material facts alleged by the prosecution 
were very briefly as follows: 

Jan Mohammad, son of Tir Bakhsh, 
one of the appellants, who was employed 
as a Mistri in the Loco Workshop of the 
N. W. Ry., along with Mirdad and Khan 


Zaman who were also employed there 
and who were all acquainted with the 
ins and outs of the place organized these 
thefts. Jan Mohammad took into his 
confidence his friend Ghulam Ali (appel¬ 
lant) and his servant Fazal Karim (who 
has turned an approver) and the services 
of some of the watchmen in the Loco 
Workshop were also secured for the pur¬ 
pose. The appellants Arjan Das and 
Piare Lai, two brothers, their father-in- 
law Niranjan Das, and Kunj are alleged 
to have only assisted in the disposal of 
the stolen property. The modus operandi 
of the gang was as follows: In the 
early part of the night some members of 
tbe gang went to a spot near Gate No. 13 
of the Loco Workshop with empty 
gunny bags and entered the workshop by 
jumping over the wall. They collected 
in the bags the brass and copper borings 
which used to be stacked there in heaps 
with the help of the cbowkidars and 
then used to sleep near the compound 
wall. About 3 or 4 a. m. &. lorry used 
to be brought by some of the other mem¬ 
bers of the gang and the bags were then 
thrown out over the compound wall and 
taken away in the lorry. In most cases 
the bags were conveyed to Chheharta 
(a small railway station near Amritsar) 
or Amritsar, and were received there by 
Arjan Das, Piare Lai, etc. They were 
then booked by the latter to different 
destinations. 

According to the prosecution, thefts 
were attempted or committed in the 
above manner on 29 different occasions 
from about the beginning of September 
1929 to 22nd October 1929- The last 
theft was attempted on the night of 
22 nd and 23rd October 1929, but the 
police, who had obtained information 
about it and organized a raid, succeeded 
in capturing the lorry with the stolen 
property and two of the culprits, viz. 
appellants Warris and Jalal, the lorry 
driver, who has also become an approver. 
The other culprits escaped but out of 
them Jan Mohammad son of Pir Bakhsh, 
Ghulam Ali, Khan Zaman and Fazal 
Karim were identified. The stolen pro¬ 
perty found in tho lorry consisted of 25 
bags full of brass and iron scrap. 25 iron 
pieces and one copper plate. The next 
day, Khan Zaman and Fazal Karim were 
arrested and a few days later Jan 
Mohammad, son of Pir Bakhsh, Ghulam 
Ali and Kunj were also arrested. Out 
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of the arrested persons Fazal Karim and 
Jalal were tendered pardon and as a re¬ 
sult of the investigation which followed 
the appellants along with certain other 
persons (who have been acquitted for 
want of adequate evidence) were chal- 
laned. 

As stated already, the present ap¬ 
peals have arisen out of three different 
cases. The first set of appeals (A) re¬ 
lates to the gang case under S. 401, 
r.P.C. The second set (B) relates to the 
29th trip when the police organized a raid 
and succeeded in capturing two of the 
culprits with the stolen property. This 
case will hereafter he referred to as the 
police raid case." The last appeal (C) 
relates to thefts committed on the bights 
of 20th/21st and 21st/22nd September 
1929. The property stolen on these 
nights was sent to Rewari and the offence 
was traced there by Kartar Singh Sub- 
Inspector. This caso will hereafter be 
referred to as the "Rewari case." The 
evidence relating to the "police raid 
case" and the Rewari case" has been led 
in the S. 401, I.P.C., case also, to prove 
that the accused persons who took part 
in these offenoes were members of the 
gang. It will be convenient to take the 
police raid” and "Rewari” cases first 
and then go on to the discussion of 
the case under S. 401, I. p 0 (His 
Lordship then dealt with the ‘police 
raid and Rewari' cases and proceeded). 

I now come to the last case under 

J" C. In this case seven 
persons have been convicted, viz., Jan 

Muhammad, son of Pir Bakhsh, Ghulam 
A i, Khan Zaman, Kunj, Arjan Das, 
Piare Lai and Niranjan Das. The 
mainstay of this case is the testimony 
of the two approvers which has been re- 
lorred to already. Both of these appro- 

Th ?™ 11 a detailed ^stent *c- 

‘J 6 . 801 ’'® 3 of fch0 fts which were 
“V? t , he 8ang - The more im- 

f l ? 0tai 8 have been exhibited in 

to thSr 8fcate r meat E *. ZZ attached 

SestiZ ?'7 nt 0 r the learned Assistant 
Sessions Jqdge. It will appear there 

from that Ghulam All, Khan Zaman and 

, - Pe a * Dfc !’ took parfc in the aotual 
comm,ss,on of the thefts in a large num 

ber of cases Jan Mohammad took part 

theft8 oa a few occasions 

but he usually brought the lorry early i n 

from °the f T ^ "ST? 8t ° l0D good9 
trom the Looo Workshop. The goods 


were conveyed to Cheharta and Amritsar 
by Ghulam Ali and Kunj in a large num¬ 
ber of instances and were usually receiv¬ 
ed by Piare Lai and Niranjan Das and in 
one or two instances by Arjan Das also. 
Kunj usually paid the fare for his lorry 
to Jalal. Prima facie there are no 
grounds for distrusting the testimony of 
the approvers. 

The case against Arjan Dis, Piare Lai 
and Niranjan Das was that they received 
stolen i»roperty from the gang ou a num¬ 
ber of occasions and were therefore mem¬ 
bers of the gang. There is, I think, good 
evidence against these men to establish 
the fact, especially against Piare Lai. 
But I do not consider it necessary to dis¬ 
cuss the details, because it seems to me 
that assuming the fact to be proved, that 
evidence alone will not be sufficient to 
establish an offence under S. 401,1. P. C. 
The approver does not say that these men 
ever took any part in the consulations 
with regard to the thefts or in the com¬ 
mission of any thefts. They received 
stolen property on a number of occasions 
but there were others also who did the 
same and it cannot even be said that the 
thefts could not have been committed 
but for their help. The learned oounsel 
for the Crown has relied upon Dcja v. 
Emperor (l), in which certain "agoos" or 
receivers of stolen property were held to 
be members of gang along with the 
thieves. But the facts of that case are 
distinguishable inasmuch as it was found 
in that case that the "agoos” did not 
merely receive the stolen property for 
their own benefit, but had identified 
themselves with the gang and held pos¬ 
session of the stolen property in the in¬ 
terests of the gang. There is no evidence 
of this type in the present oase. In faot 
the evidence suggests a contrary in- 
forence. The account book rooovered from 
Arjan Das on which the proseoution has 
relied shows that Arjan Das etc., at once 
credited Ghular, Kunj, etc. with the 
value of the stolen property. If the goods 
had been received in the interests of the 
whole gang ^ would have expected 
that the goods would have been first sold 
and then the proceeds divided amongst 

dL« I*??** 1 *- But fchere i9 a ° evi¬ 
dence of this type on the record. As 

pointed out i n A. I. R. 1927 Rah. 524 it 

1.0. 451=18 P.R. 
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cannot be laid down as a general pro¬ 
position that a person who receives stolen 
property from a gang of the character 
lesciibed in S. 401, I. P. C., is a member 
of the gaug. In t he absence of more evi¬ 
dence on the point, it seems to me that 
these men cannot he convicted under 
S. 401, I. P. C They are probably gulity 
of an odenco under S. 413, I. P. C., but 
a conviction of that offence also does not 
seem to ho possible in this case, as that 
would involve a joint trial of different 
sets of persons under Ss. 401 and 413, 
|L P C . which has been held to be illegal 
in Chajju v. Emperor, A. I. R. 1925 
Lah. 537. 

The learned counsel for the Crown has 
referred to Manny Da Chit v. Emperor, 
A. 7. R. 1930 Rang. 114, but that was a 
case of a different type. In that case the 
same two persons were convicted of cri¬ 
minal conspiracy to steal timber as well 
as of receiving stolen timber and the 
question was whether the offences were 
committed in the same transaction. As 
pointed out in Chhaju v. Emperor the 
offence of being member of a gang of the 
kind described in S. 401, I. P. C., and 
the offence of receiving stolen property 
from members of the gang on different 
occasions cannot be said to be committed 
in the same transaction. 

In view of the above findings Arjan 
Das. Piaro Lai and Niranjan Das must bo 
acquittel of the offence under S. 401, 
I. P. C., in this case. The result is that 
in the case under S. 401, I. P. C., the 
convictions of Jan Mohammad son of Pir 
Bakhsh, Ghulam Ali, and Kunj are main¬ 
tained. Their sentences also do not ap¬ 
pear to be excessive in view of all the 
circumstances. Their appeals are ac¬ 
cordingly dismissed. The remaining ap¬ 
pellants, viz., Khan Zaman, Arjan Das, 
Piare Lai, and Niranjan Das are acquit¬ 
ted. 

P.N./r.K. Order accordingly. 

* A. I. R. 1932 Lahore 488 

Bhide and Currie, JJ. 

Sucha Singh and others — Convicts— 
Appellants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 337 of 1932, Deci¬ 
ded on 16th June 1932, against order of 
Sess. Judge, Ludhiana, D/- 20th Febru¬ 
ary 1932. 
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* (a) Criminal Trial—Identification—Each 

case is to be judged on its own facts. 

Evidence as to the identification by witnesses 
of accused charged with dacoity is to be judged 
on its own particular facts. 

Although the handcuffs were removed from the 
accused he was still in fetters at the identifica¬ 
tion parade. The witness had arrived and spent 
some time at the village where the parade was 
held before the arrival of the Magistrate. The'- 
accused was taken out of the jail for a couple of 
hours on the morning of the identification. 

Held : that little weight could be attached to 
these identifications. (P 489 C ll 

* (b) Criminal P. C. (1898), S. 162-List of 
stolen property made and handed over to 
police during investigation is not admissible. 

A list of stolen property which is made and 
handed over to the police in the course of the 
investigation cannot be admitted in evidence : 
A. I. II. 1929 Cal. 448 Ref. [P 489 C E) 

(e) Evidence Act (1872), S. 21 — Accused 
pointing out window by which they entered 
and committed dacoity—Admission can be 
proved under S. 21. 

Where an accused chaiged with having com¬ 
mitted dacoity points cut a window by which 
the dacoits effect their entrance into the house 
in which they commit the offence the admission 
can be proved as against the person making it 
under S. 21: 45 Cal. 557 and A. I. R. 1929 
Lah. 794, Foil. [P 489 C 2] 

(d) Evidence Act (1872), S. 26 — Oral con¬ 
fessions. 

Oral confessions made to the Magistrate can 
be proved under S. 26 : A. 1 . R. 1930 Lah. 534, 
Foil. (P 489 C 2] 

Jhanda Singh —for Appellants. 

D. C. Ralli, Government Advocate—lor 
the Crown. 

Currie, J.— (His Lordship after stating 
facts proceeded as follows :) The most 
important evidence i9 undoubtedly that 
regarding the identification of the appel¬ 
lants and very lengthy arguments have 
been addressed to us on behalf of the ap¬ 
pellants to show that the evidence of 
identification is untrustworthy. It is 
urged in the first place that the identifi¬ 
cation by the witnesses of the appellants 
should be disregarded on the ground that 
a long period intervened between the ar¬ 
rest of the appellants and their identifi¬ 
cation and that it has not been conclu¬ 
sively shown that the witnesses had 
no opportunity of seeing the appellants 
before they identified them in the pre¬ 
sence of the Magistrate. Reference in 
this connexion has been made to Saliai 
Singh v. Emperor (l). That case how¬ 
ever proceeded on the particular facts of 
the case which were somewhat unusual. 
It is further urged that the witnesses 
should be disbelieved because they gave 
no description of the dacoits. Reference 

( 1 ) (1917] 18 Cr. L. J. 852=41 I. 0. 820“ 
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is made to Maula Dad v. Emperor (2), in 
this connexion. In tiiat case it was dis¬ 
tinctly stated in the first information 
.report that the witness was unable to 
{jive any description. In the present case 
the first information report was made by 
the lambardar who had not been present 
at the time of the dacoity and there is 
nothing on the record to show that 
Mt. Parmeshri or the other u itnesses did 
not give a description of the dacoits. 
Each case of this nature is to bo julged 
on its own particular facts. (His Lord- 
ship then discussed evidence regarding 
the identification and came to the fol¬ 
lowing conclusion.) Tho identification 
parades all seem to have been duly car¬ 
ried out, but in the first parade Mr. Ghose 
admits that though the handcuffs were 
removed from Bakhtawar Singh he was 
still in fetters. 

It also appears that Mt. Parmeshri 
arrived at Phul village and spent the 
night there before the Magistrate arrived. 
Uttle weight therefore can he attache! 
to this identification. Similarly, at the 
second identification of Bakhtawar Singh, 
it is clear that he was taken out of the 
jaH for a couple of hours on that morning. 
It is clear therefore that his identification 
is somewhat doubtful. As regards tho re¬ 
maining identifications, there seems to be 
no ground for doubting that the parades 
were earned out with due precautions. 

Ihi. r ro 1 fe l r . nn » t0 other evidence, 

h.s Lordship proceeded.) Reference has 

been made to a list of the stolen property 

prepaied by Kheni Raj, P. W. 10 in 

which these tumblers figure, but it is 

han a ded hafc T n a lisfc made and 

handed oyer to the police in the course of 

the investigation cannot be admitted in 

fHuT 6 i u-‘ tu L R ■ 1929 448. 

IHis Loidship then again dealt with the 

evidence and proceeded as follows:) Har- 
nam Singh was identified by Mt. Parme¬ 
shri, Ram Parkash and Ramzan. Noth 
ing was recovered from him. but he and 
Suoha Singh on 26th April pointed out 
certain p aces to Mr. Ghose. Mr. Ghose 

outbvHar 1 “T S ? thar plaoos Panted 
out by Harnam Singh was a window in 

Which thefl th r fc f r hi8 was the “by 

I 1 , fch0J had ^ected their entrance 
I^S-beencontonded that this evidence 

Crlu S Lah - 42C =86~TTTfl5=g 
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is inadmissible, reference being made to 
Amir addin Ahmad v. Emperor (3). It. 
is clear however on the view taken by 
this Court that such admissions can be 
proved against the person making them. 
In .1. I. R. 1929 Lah. 794 it was held 
that such admissions can be proved under 
S. 21. Evidence Act, while in A. 1. R. 
1930 Lali. 534 it was held that oral con¬ 
fessions to a Magistrate could lie proved 
under S. 20. Evidence Act. I am there¬ 
fore of opinion that this evidence can bo 
taken into account as against Harnam 
v.iugh, and coupled with his identification 
hy three witnesses establishes his guilt. 
(His Lordship then discussed the evidence 
and concluded as follows :) To sum up. 

I would accept the appeals of Bakhtawar 
Smgb. Such Singh and Milkhi and acquit 
them and dismiss tho appeals of Sham 
Singh and Harnam Singh. 

Bhide, J.— I agree. 

— B.M./R.K._ Ordcr_accortiing/g . 

(3) U‘J18J 46 Cal. 65?=1 a Ur. L.~ 305=44 

L L, 04 I, 
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Addison, J. 

Ghassitta Singh Sc others— Petitioners. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 200 of 1932 Do 
cidod on 8th April 1932. for revision of 
order of Sess. Judge, Amritsar D/- 24th 
December 1931 

j , r Cod *. but convicted onlv 
U, \vn r "“V, ~ 0rd * r under S. 106 is illegal 

of rioting yi T U , l ' t0 J ia<iS tl>0 accuscd guhtv 
S sofi u 8 " p“ d ,°n f°? CeS I >un ' s b»blo under 

undent ?p';^r n 'n 0de - butC0,,victs «>•» only 
under the latter ofTouce and not under S 147 

the order passed against them under S ICg’ 

Unnunal 1 .0., is technically illegal. 

,, , _ , CP 489 02; P 490 Cll 

Manol.arLal Sachdcv-ior Petitioners 
Anant Ram Khosla—lor the Crown 

m iu P dT em “ Pul , u aml Jal,u com¬ 
mitted the grievous hurts and the order 

under S 106, Criminal P. C ., against 

them is therefore legal. I dismiss tho 

revision petition so far as they are con 

°Z n6 n Th °, after finding 

Kishan r m H fcl,ei ; S ’- Gbasita - and 

KiiBhan, gmlt y of rioting and of offences 

punishable under S. 326/149 I P P 

a° n n a y no 0 t n :, iC,teJ 5 h6 'S ° f th0 oitouoo 

and not also under S. 147, T p n 

he should have done. Technically there 

fore the order passed against these throe 
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under S. 106, Criminal P. C. p is illegal 
and the petition is accepted so as to set 
it aside so far as they are concerned. It 
should have been legal, had the Magis¬ 
trate formally convicted them of rioting, 
punishable under S. 147, I. P. C., as he 
should have done on his own findings. 
I decline however to interfere with the 
substantive sentences passed on them. 

S.N./r.k. Revision partly allowed. 
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Jai Lal, J. 

Prabh Dial —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 295 of 1932, 
Decided on 29th April 1932, from order 
of Sess. Judge, Sialkot, D/- 22nd Decem¬ 
ber 1931. 

Penal Code (1860), S. 467—Handwriting 
expert — Conviction cannot be tustained 
merely on hit evidence. 

The opinion of expert should not ordinarily be 
accepted as conclusive to prove the facts deposed 
to by him, and a conviction for forgery cannot 
be sustained merely on the evidence of a hand¬ 
writing expert : 18 P.W.R. 1908 and A.I.R. 1921 
Lah. 126, Ref. IP 490 C 2] 

Din Dayal Kapur —for Appellant. 

M. L. Batra—iox the Crown. 

Judgment. —The appellant Prabh Dial 
has been convicted by the Sessions Judge 
of Sialkot, under Ss. 381 and 467 I.P.C., 
under the former section for having 
stolen a blank cheque out of the cheque 
book of the Pioneer Sports Limited, 
Sialkot, and under the latter section for 
having forged the signatures of Sardar 
Balwant Singh, a Director of the Com¬ 
pany. It has been established that he 
was employed as a steno-typist in the 
■company and as such, along with others 
had access to the table on which the 
cheque book used to lie. It has also been 
established in this case that the cheque 
was actually cashed at the Bank by one 
Kasturi Lal, who has been convicted by 
the Sessions Judge for his conduct in a 
separate trial. This Kasturi Lal, it is 
admitted, is a friend of the appellant 
Prabh Dial, and both used to associate 
with each other. The other piece of evi¬ 
dence relied upon against the appellant 
is the statement of the handwriting ex¬ 
pert who says that the writing on the 
•cheque resembles the writing of the ap¬ 
pellant on other documents. Sardar Bal¬ 
want Singh had deposed that he did not 
sign the cheque and there was no occa¬ 


sion to issue it on behalf of the Company. 
If under the circumstances it can be 
held to have been established that the ap¬ 
pellant stole the cheque he would cer¬ 
tainly be guilty of an offence under 
S. 381, I. P. C., and if it can be held 
with certainty that the cheque is in his 
handwriting then the only inference is 
that he forged it, but there is ample au¬ 
thority as, for instance, Isliar Das v. 
Emperor (l) and Bari Singh v. Lachmi 
Devi (2), that in such cases the opinion 
of an expert should not ordinarily be 
accepted as conclusive to prove the facts 
deposed to by him, and a conviction for 
forgery cannot be sustained merely on 
the evidence of a handwriting expert. 
The circumstances established in this 
case, in my opinion, fall short of clear 
proof of the guilt of the appellant. I 
accept this appeal of Prabh Dial and, 
setting aside his conviction, acquit him. 
The appellant will be released from jail 
forthwith. 

K N./r.K. _ Ap peal accepted. 

(1) 11908] 18 P.W.R. (1908) Cr.=8 Cr. L.J. 75. 

(2) A.I.R. 1921 Lah. 126=59 I.C. 220. 

* A. I. R. 1932 Lahore 490 (2) 

Broadway and Monroe, JJ. 

A. Armstrong and others —Convicts 
Appellants. 


Emperor —Opposite Party. 

Criminal Appeal No. 31 of 1932, Deci- 
3ed on 2nd March 1932, against order of 
3ess. Judge, Rawalpindi, D/- 10th Nov- 

3n *( 0 . r ) Criminal P.C. (1898), S. 443-Word. 

'Punishable with imprisonment in b 443 

:over charge of murder under Penal Code 

>• 302. , 4 . , 

The plain and intended meaning of the words 
'punishable with imprisonment” in S. 443, Cri- 
ninal P. C., is that in the case of all serious 
iflences for which a sentence of imprisonment 
night be passed, as distinguished from petty 
iflences punishable with fine only, the procedure 
described by Ch. 33, Criminal P. C., should be 
esorted to. Hence where a person is charged 
vith murder under S. 302 he is entitled to a trial 
»* jury under Ch. 33, Criminal P. C., although 
he punishment awardable on conviction under 

>. 302 does not include “imprisonment/’ 

IP 491 C 2J 

(b) Criminal P. C. (1898). S. 446 ( 2 )-Deci- 
lion by Magistrate that Ch. 33 applies to 

case is final. , . . . ^ 

Section 44G (2) renders final a decision \ 
Magistrate that the case is one to 
applies : A.I.R 1925 Lah. 286 Foil. IP 492 C 1) 

J. W. Fairlie — for Appellants. 

C. H. Carden Noad and Ram Lal 
for the Crown. 
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Broadway, J.— It appears that on 
the night of 21st August 1931, one Mu¬ 
hammad Roshan was robbed and beaten 
at Barian and a few days later died as a 
result of the injuries he had received. 
In connexion with this occurrence the 
police arrested Privates Armstrong, Gray, 
Smith and Holt of the Border Regiment 
who were in due course placed before the 
District Magistrate of Rawalpindi charged 
with robbery and murder. Before him 
these four persons claimed to he tried by 
jury under Ch. 33, Criminal P. C. The 
District Magistrate admitted their claim 
and committed them for trial to the 
Court of Sessions, Armstrong, Gray and 
Smith being charged under Ss. 302/397, 
I. P. C. and Holt under Ss. 302/394, 
I. P. C. When the papers were received 
in the Sessions Court the learned Sessions 
Judge passed an order on 2nd October 
1931 fco the effect that as the punishment 
awardable on conviction under S. 302, 

• P. C., did not include "imprisonment" 
the provisions of Ch. 33, Criminal P. C . 
did not apply and the trial under that 
c large should be with the aid of assessors. 

He further held that the trial of the 
charges under Ss. 394 and 397, I. P. C., 
had to be by jury but that the two 
charges could he tried together by virtue 
ot the provisions of S. 269 (3), Criminal 

u rA nd dlrected that five Europeans 
should be empanelled who should act as 
assessors and as jury in regard to each 
of the two charges respectively. Objec¬ 
tion to this course appears to have been 
taken by the four soldiers but the learned 
bessions Judge confirmed his previous 

iSn?^ 0 ' 6 detailed one passed on 
10th October 1931. This proceedure was 
accordingly adopted at the trial which 
resulted in the conviction of all four of 

ll aC * U M 0d UDd0r S - 394 - L p C., and 
faoh of them was sentenced to rigorous 

prisoument for three years. The as. 

eessors were unanimously of opinion that 

out Sf/ mUrd °, r had not b00Q ™ d * 
SrnTc? • any r° f th ° accusod - The 
Sfhf/ 33 - 9 J “ dR0 however disagreed 
with this opinion in the cases of Arm- 

sfcrong, Gray and Smith and finding them 

S / A^V 02 ’ I P * G -. applied 

each of t ° f 1856 ‘ and sentenced 
each of them to penal servitude for life 

Holt was acquitted. The convicted per 

• two ? p r is thr ° ugi: 

of ‘1930 In Gnmi ^l Appeal No. 31 
of 1J3-, Armstrong, Gray and Smith 
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appeal against their convictions and sen¬ 
tences under S. 302, I. P. C., while in 
Criminal Appeal No. 32 of 1932 all four 
appeal against their conviction and sen¬ 
tences under S. 394, I. P. C. No appeal 
lias been preferred against the acquittal 
of Holt on the charge under S. 302, 
I. P. C. At the hearing Mr. Noad for 
the Crown - frankly admitted that the 
procedure adopted by the learned Ses¬ 
sions Judge was erroneous and that the 
trial was bad in law. 

There can be no doubt that the con¬ 
stitution of the Court at the trial was 
peculiar. There was only one trial at 
which four persons were tried on two 
distinct charges. In the case of the 
charge under S. 302, I. P. C., the five 
gentlemen assisting the learned Sessions 
Judge gave their opinion as assessors. 
The same five gentlemen then retired and 
proceeded to consider and deliver their 
verdict as a jury on the second charge 
under S. 394, I.P.C. The inconvenience 
of this procedure is obvious, and equally 
obvious is its illegality. The learned 
Sessions Judge has held that according to 
the phraseology of S. 443, Criminal P.C., 
a person accused of an offence can only 
claim to be tried in accordance with the 
provisions of Ch. 33 if the offence of 
which he is charged i9 “punishable with 
imprisonment” and as an offence falling 
within the ambit of S. 302, I. P. C., is 
pumshable with death or transportation 

nu o- 6> tlie l )roc0(3ure prescribed by 
, • 33 cannot be resorted to in a trial 
for murder. 

If however the offence of which a per¬ 
son is charged is one of causing simple 
hurt under S. 323, I. P. C., this pro- 
ceduie would be applicable. It would 
indeed be anomalous if the legislature 
had laid down that the grave offence of 
murder could not he tried by jury while 
theoffence of jsimpJe h Urt could be SQ 

tried. Tins however does not, in my 
opinion, appear to be what has been 

f n Dat 1 con . 8ider tha * the plain and 
intended, meaning of the words “ pun . 

ishable with imprisonment" is that in 

the case of all serious offences for whioh 

mZ°ri eD Z-° - ,mpri90nm ^ might be 
m?’ ■ ingmshed from petty offen- 
ces punishable with a fine only, the pro i 

p . reBor . ibed . by Ch. 33' could be 

it olten 3 AS 1 ‘ M ? ted ° U ‘ by Mr ' No»d 

with TT, ‘ hat n person ohargod 
1th, and tried for murder under S. 302 
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I. P. C., is ultimately convicted of a 
lesser offence such as grievous hurt under 
S. 325, I. P. C., a fact that must have 
been known to the legislature when 
Ch. 33 was enacted. Again, I also agree 
with Mr. Noad’s contention that the 
learned Sessious Judge had no discretion 
in the matter having regard to the pro¬ 
visions of S. 116 (2), Criminal P. C. 
That section renders final a decision by 
a Magistrate that the case is one to which 
Ch. 33 applies : see in this connexion 
Bray v. Emperor (l). It is clear there¬ 
fore that the learned Sessions Judge 
erred in refusing to allow the trial to bo 
held with a jury. 

In conclusion I would note that S. 269, 
Criminal P. C., has no bearing on the 
facts of this case. In the circumstances 
I accept both the appeals, set aside the 
convictions and sentences and remand 
the case for a retrial in accordance with 
law. It has been urged that the now 
trial should be held at some place other 
than Rawalpindi on the ground that 
thero is a strong prejudice against the 
accused in that district, but no attempt 
by evidence or affidavit or otherwise has 
been made to show that such prejudice 
exists. I think however that in view of 
the facts that the learned Sessions Judge 
who has already tried the charge under 
S. 302 with assessors and formed an 
opinion on the merits of the case so 
strong that he felt justified in overriding 
the unanimous opinion of the assessors 
in favour of acquittal and who will if he 
retries this case, be sitting with a jury 
as Judges of fact ought not to be put in 
tho embarrassing position of trying a case 
on which he has formed so decided an 
opinion. That learned Judge however 
is not at present presiding over the Court 
of Sessions at Rawalpindi and I direct 
that the present incumbent do take up 
this case at once and dispose of it as 
speedily as possible. 

Monroe, J.— I agree. 

/., K Appeals accepted 

'(ifilR T92TLST336S95 I G. 380=26 
(1) Cr L J- 510= 5 Lah. 5 15 (F.B.). 
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Ahmad Din Surety Petitioner. 

Gandu Mal -Opposite Party. 

Civil Revu. Potn No. 4J4 of 193 , 
Decided on 11th April 1932. 
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Civil P. C. (1908), S. 55 (4)—Surety--Di* 
charge of, doe* not take place even if execu¬ 
tion cate i* struck off owing to absence of 
decree-holder. 

By the absence of the decree-holder on a parti¬ 
cular date the liability of the surety does not 
come to an end and is matured when an ap¬ 
plication for insolvency is not made within the 
time given by the Court. The decree-holder is 
entitled to proceed against the surety even when 
the 'decree-holder’s application for execution is 
dismissed in default and the judgment-debtor 
is released by the Court: A. 2. 22. 1928 Lift. 
974, Rel. on. I 1 ’ 493 c G 

J. G. Sethi —for Petitioner. 

Faqir Chand, Panna Lai Bahai and 
Mahommad Amin —for Opposite Party. 

Judgment. —One Taj-ud-din, judg¬ 
ment-debtor, was arrested in execution 
of the decree against him on 2nd March 
1931. A friend of his named Ahmad 
Din stood surety for him on that date 
and put in an application, stating that 
Taj-ud-din intended to apply for being 
declared au insolvent and he may be 
released on his (Ahmad Din s) security. 
He added that Taj-ud-din will apply for 

being declared an insolvent within one 
month and will appear in Court when¬ 
ever called in connexion with the exe¬ 
cution proceedings of the decree for which 
ho had been arrested. The surety under¬ 
took that if the judgment-debtor does 
not submit the said application and also 
does not appear in Court, then he (surety) 
shall be liable to pay the entire decretal 
amount. The 16th March 1931 was the 
next date fixed in execution proceedings, 
and on that date tho judgment-debtor 
appeared and the surety appeared with 
him but the decree-holder was not pie- 
sent’ The application for execution w. s 
therefore dismissed in default, and the 
Court released the judgment-debtor. In 
the order releasing him the Court noted 
that the judgment-debtor has also put 
in ap application praying that he is ex 
Lm$ from arrest, because the decree was 
a-ainst a firm of which he has been held 
S to be a partner. The Court ordered 
that this point could be (-one unto .f and 
when the decree-holder agam star 8 
the execution ol his decree. After this 
no application was filed by the judsuien^ 
debtor to be declared insolvent. The 
decree-holder then sought execution 
the decree against Ahmad Din^ 

sts* 
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missed, the judgment debtor bad been 
released and the decree-holder was left 
the option of taking fresh execution pro¬ 
ceedings, if he desired to do so. The 
executing Court however held that the 
suroty could ho proceeded against, even 
if an application against the judgment- 
debtor had been dismissed and ordered 
warrants of attachment and arrest to 
issue against the surety. Against this 
order of the learned Judge of the Small 
Cause Court, a revision has been 61ed 
by the surety, through Mr. J. G. Sethi, 
who has addressed me on his behalf, 
while Mr. Fakir Chand has argued the 
case for the respondent. 

Mr. Sethi contends that his client was 
not to blame in any way. He bad under¬ 
taken to produce the judgment-debtor 
when called by the Court and had done 
so at the hearing on lGth March. If the 
application of the decree-holder bad not 
been dismissed and the judgment-debtor 
bad not been released, the surety would 
undoubtedly have seen to it that tho 
judgment-debtor applies to bo declared 
insolvent; but, in view of the fact that 
the proceedings which had baeu started 
had come to an end, he did not think it 
necessary to do so. He draws attention 
to p. 188 of Mulla’s Commentary of tho 
Civil Procedure Code, where it is said: 

A suroty is also discharged if the exe¬ 
cution proceedings are struck off.” This 
note is based on Lalji v. Odoya (l). Mr. 
Fakir Chand for the respondents relies 

F‘ vil P - C > which lays 
down that if the judgment-debtor fails 
so to apply (|. 0., f or being declared jn . 

solvent) and to appear, the Court may 
either direct the decretal amount to 

himTi'f Z K d - r M m 9Urety or commit 
to fcho 01 Yi 1 P r >son in execution of 
the decree. _ He urges that a default had 
been committed both bv the 

,„a tho eurety.^^T n D 

Coun C bvTh f ° r r° lvonoy was P ut 

oourt by the judgment-debtor. He oties 

Mohinder Sinah AIR 

lliabilitv of il" a parfcioula r date the 


cumstances set forth, though it is quite 
possible that the suroty has been labour¬ 
ing under a misapprehension as to his 
duties in the case of the dismissal of the 
decree holder's application for execution. 
I think the decision of the learned Judge 
of the Small Cause Court is correct and 
I dismiss this petition for revision. Owing 
to tho fact that the petitioner appears to 
have acted under a bona fide belief that 
his liability no longer existed, I leave tho 
parties to bear their own costs in this 
Court. 


K.N./R.K. 


Petition dismissed. 


A. I. R. 1932 Lahore 493 

Abdul Qadir, J. 

Mt. M eh raj Begum —Appellant. 

v. 

Yar Mohammad —Respondent. 

Misc. First Appeal No 2044 of 193i, 
Decided on 13th April 1932, against order 
of Senior Sub.Judge, Gurdaspur, D/- 4th 
August 1931. 

Gunrdiana and Wards Acl (1890), S. 17- 
Law laying down that guardian cannot be 
appointed in certain cates— Court cannot 
disregard law even in interest of minor— 
Mahomedan Law, Guardianship. 

Under the Maliomedan Law a mother is dis¬ 
qualified from guardianship of her minor daugh¬ 
ter where she remarries a man who is not rolatcd 
to the minor within prohibited dogrees. S. 17 
°f the Act does not interfere with this because 
where tho law definitely lays down that an ap¬ 
pointment cannot be made, tho Court cannot 
disregard the law even in the interest of tho 

■ Nyh .° r ! *?. su< j h » CM® tho grandfather of the 
minor applies to be appointed guardian of the 
porson and property of tho minor, he should be 
so appointed and not the mother of tho minor 
A. I. Ii. 1928 Oudh 2i0, llel. on. IP 194 C 1, 2]* 

A. G Sadik for Appellant. 

, Haq—for Respondent. 

udgment. This appeal arises from a 
guardianship application, submitted by 
lar Mohammad, grandfather of a minor 
girl named Mt. Fahmida Begam, against 
her mother Mt. Mi raj Begam. The latter 

o “T t0 ^ ohamraftd Ismail, son 
d ed in M a° ha r ftd ' Mohammad Ismail 
192 d 7 ft raihvay acoi dent in October 
S a SU ‘ fc aga ‘ D3fc fcbe Secretary of 

Nvidow and Ti: 8eS ,TOd cora P 8n3a fcion, the 
a d fche minor daughter of the 
deceased were awarded certain sums of 

J n ?. n f y * , of ' v hi°h tho sum of Rs 9 700 ' 

el to the ah.ro of tho minor gfrUna is 
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October 1929 she and her father-in-law 
Yar Mohammad entered iuto an agree¬ 
ment in writing, by which it was ar¬ 
ranged that if she does not remarry she 
will continue to have the custody of her 
minor daughter till the latter attains her 
puberty, but she would lose that right 
if she remarries. A few months after 
this agreement she did remarry. Her 
isecond husband, Abdul Aziz, is admit¬ 
tedly not related to the minor within the 
prohibited degrees. Yar Mohammad 
therefore applied for the guardianship of 
the person and property of the minor 
and his application was allowed by the 
Senior Subordinate Judge, Gurdaspur, 
who appointed him as guardian, on the 
condition that he would furnish security 
in the sum of Rs. 3,000 and directed that 
the guardian will be responsible to invest 
the minor's money in the Imperial Bank. 
No order was made as to costs. Against 
this order Mt. Miraj Begam has appealed 
through Mr. A. G. Sadik, whom I have 
heard and I have also heard Mr. S. M. 
Haq for the respondent. 

Mr. Sadik lays stress on the tender age 
of the minor. She was four years of age 
when the order of the Court below was 
passed and she is just a little over five 
now. He urges that the welfare of the 
minor should take precedence over the 
provisions of her personal law, though 
he frankly admits that under the Ma- 
homedan law the second marriage of 


the mother of a minor girl to a person 
not related to the minor within prohi¬ 
bited degrees, disqualifies that woman 
for the guardianship or custody of the 
child. Mr. Haq, in reply,relies on S. 17, 
Guardians and Wards Act, which em¬ 
phasizes the necessity of considering the 
welfare of the minor but adds that the 
Court is to be guided by what appears to 
be the welfare of the minor consistently 
with the law to which the minor is 
subject.” He refers me to a decision of 
the Oudh Chief Court in Ansar Ahmad v. 
Mt. Samidan (1), which holds that: 

•whore the law definitely lays down that an 
ppointmont cannot be made the Court cannot 
isrogard the law even in the interests of the 


linor 


•I 


This was a case under the Mahomedan 
aw and related to a mother who was 
lisqualifiel from guardianship of her 
minor daughter because s he '^s mairr.ed 
;o a man who was not related_to the 


(1) A. I. R- 1928 Oudh 220=106 I. 0. 822. 


minor within the prohibited degrees. 
This interpretation of S. 17 is also sup¬ 
ported by Wilson's Commentary on Ma¬ 
homedan law, Edn. 6 (of 1930), at p. 182, 
where the learned commentator, after 
referring to certain cases in which the 
welfare of the minor was given great 
weight to, observes that: 

“ it must not be inferred -from these cases that 
the Act requires or permits the Court to subordi¬ 
nate the law to which the minor is subject to the 
consideration of what will be for his or her wel¬ 
fare. Its plain meaning is exactly the reverse." 

I agree with the view expressed in 
the Oudh decision cited above, and in the 
interpretation of the law on the subject by 
Wilson, and I am of opinion that the trial 
Court was right in accepting the applica¬ 
tion of the grandfather and giving him 
the guardianship of the person as well as 
of the property of Mt. Fahmida Begam 
and allowing him the custody of the girl. 

Though in view of the interpretation 
of S. 17 accepted by me above, it is hardly 
necessary to say anything further in 
this case as to the welfare of the minor, 
I may add that it is not clear to me that 
the welfare of the minor requires any¬ 
thing other than what the trial Court has 
ordered. The circumstances shown by 
the evidence on the record are that the 
second husband of Mt. Miraj Begam is a 
man who had a wife before her, who died 
leaving four children, three of whom are 
still living with Abdul Aziz, in the house 
where Mt. Miraj Begam is now living 
with the little girl. Under such circum¬ 
stances the relations between the chil¬ 
dren of one family and another are not 
generally very smooth and it cannot be 
said that the life of a little girl under the 
roof of her stepfather wculd be necos- 
sarily happier and that she would re¬ 
ceive more attention there, than she 
would possibly receive under the care of 
her own grandfather. I therefore dis¬ 
miss this appeal but allow the parties to 
bear their own costs for reasons which 
induced the trial Court to make no order 
as to costs in this case. 

B.V./R.K. Appeal dismissed. 

— • 
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Tek Chand and Monroe, JJ. 

Mangtu and others— Plaintiffs. 
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Kahan Singh and another -Defts. 

Civil Ref. No. 32 of 1931, Decided on 
4th April 1932, made by Dist. Judge, 
Hoshiarpur, D/- 16th September 1931. 
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Punjab Tenancy Act (1887), S. 77—Suit 
for damages for wrongful seizure of produce 
by landlord is not excluded from civil Court's 
jurisdiction — Jurisdiction, Civil and Re¬ 
venue. 

A suit by teuants for recovery of money a9 
damages for wrongful seizure by landlord of pro¬ 
duce of the land is not excluded from the juris¬ 
diction of civil Courts: 80 P. R. 1891, Foil.; 13 
I. C. 447, not Appr. |P 495 C 1] 

Tek Chand, J. —The facts are giveo 
in the referring order dated 8th Decem¬ 
ber 1931 and need nob be recapitulated. 
The question for determination is whe¬ 
ther a suit by the plaintiffs for recovery 
|of certain sum of money as damages for 
wrongful seizure by the defendants of 
the produce of the land is cognizable by 
a civil or a Revenue Court. In Udham 
Singh v. Mahesha (l) it was held that 
such a suit is not excluded from the juris¬ 
diction of the civil Courts by S. 77, 
Punjab Tenancy Act. A contrary view 
was however taken in Beta Ram v. 
Chandan (2), where a suit of this nature 
was held to come within tbe provisions 
of Cl. (i), sub-S. 3, S. 77, and was held to 
be excluded from the jurisdiction of the 
jcivil Courts. After considering the mat¬ 
ter I am of opinion that the law has been 
correctly laid down by Roe, J. # in Udham 
Singh y. Mahesha (l). As pointed out 
by him a suit by the tenants for damages 
for wrongful, seizure of produce by the 
landlord is not one to recover a sum 
wrongfully taken or paid as rent nor does 
it arise out of the conditions of the ten. 
a ?. cy ‘ lsa 8uifc * or damages for an act 

alleged to have been done by defendant 

under no law or contract at all. I ao- 

suit was properly 
instituted in the civil Court, and direct 
that the records be returned to the Sub- 
ordinate Judge for disposal of the case in 

accordance with law. 

Monroe, J.— I agree. 

(2) [1912] 13 I. 0. 447. 
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Special Bench 

Tek Chand, Abdol Qadir and 
Bhide, JJ. 

lhakar Das and others -Petitioners. 

y 

rAe Crown—Opposite Party. 

Oivil Ref. No. 18 of 1932 rwij a 
on 24th June iqqo , Deoido(1 

D/-^ 3 i'h 'jday 3 1932j° 00 a h o re[ 


— — r ^ — — — 9 — —--— ^ 

❖ (a) Stamp Act (1899), S. 56 (1)—Power 
under S. 56 (I) can be exercised even before 
payment of stamp duty. 

Sub-S. (l), S. 56 confers very wide controlling 
powers on the Chief Controlling Revenue Autho¬ 
rity and the power can be exercised even before 
the stamp duty is paid. [P 496 C 2} 

❖ (b) Stamp Act (1899), Ss. 56 and 57- 
Order by Collector under S. 56 — Financial 
Commissioner can interfere and also make 
reference. 

Financial Commissioner has the power to 
interfere with the order of Collector in tho exer¬ 
cise of his powers under S. £6 and also to make 
a reference under S. 57: 25 Mad. 752, Dist. 

, . e 4 (P 496 C 27 

(c) Stamp Act (1899), S. 33 — Condition 
that person or officer concerned muit be 
acting in performance of hit function hold, 
good m every case. 

The opening words in S. 33 are evidently only 
intended to cover tbe cases of persons such as 
arbitrators, local commissioners, etc., who aro 
authorized to receive evidence but are not public 
officers. A Judge acting in the exercise of his 
duiies is as much a publio officer as a Registrar 
and a reference to the wording of S. 33 would 
show that the condition that the person or 

InIr°K n T De m " S i ^ aC ‘ in « in the Perform¬ 
ance of his functions holds good in every case. 

»h T | sufficient for ‘he purposes of ' S. 33 

the document should somehow be produced 
or come before a public officer. It is LontTal 

“^n the Sh n°e U rr d ° produ< f J or c0 ®e before him 
in the performance of hwi functions" and a, 

d n rmnfl° dU -ii° Q J Q com P lia nce with an illegal 
f ft e .“ a n Dd W,U “Ot confer authority on him to 
tnke action under S. 33. rp so? Pi oi 

4= * (d) Stamp Act (1899) S 33—» ’ 2 
ordering production of S.mS.S .fi?‘ h! 
registered and delivered ” 1 . li 

“ding in p.rfor J.’cV of hi. f ”* , » g »« 
ference to Collector i. „l..« ‘unction—Ke- 

C-'l-dor;. order'on re,e“'o‘"e"'"' "- 1 *'*» 

d.=uSn“f:"’ .■s“ i ^u 8 0 d‘ 1 “.h. p ,™?ri io " «< ,* 

ference to the Colleotnr k*, i * ,Unc * lon * a ro- 

0 a H a °c P T l - 38 ° U 

*« «?‘<w Noad ' Oovl • 

3. V. reto ™‘’‘> °»4er 

Sivihg rise Jit ttag bdeflTf 
A document purporting tn 3 ° W8: 

dissolution of a partnfrli b * deed of 

as suoh under Art. 46 
registered by a Sub Ao . fc ’ was 

Muzaffargarh Distrinf 6 ^‘ s * irar in the 
jeotion being raised as any ob - 

ttismss?' - 
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of the Registrar that the document was 
in reality a deed of partition and should 
have been stamped under Art. 45 and not 
under Art. 46, Stamp Act. Pie therefore 
called upon the executants to produce the 
deed. The deed was accordingly pro¬ 
duced and the Registrar, holding that the 
document was not duly stimped, made a 
reference to the Collector under S. 33, 
Stamp Act. The Collector held that the 
document was a deed of partition and 
called upon the executants to pay up the 
deficiency in stamps together with penalty 
amounting in all to Rs. 4,111-4-0. The 
executants, without paying the amount, 
preferred a petition at once to the Finan¬ 
cial Commissioner as the chief control¬ 
ling revenue authority in this Province 
praying for a revision of the Collector's 
order and the Financial Commissioner 
has made the present reference. 

Three points have been referred by the 
learned Financial Commissioner, which 
may be stated as follows: (l) Whether 
the document in question was produced 
or came before the Registrar in the per¬ 
formance of his functions, so as to en¬ 
title him to make a reference to the Col¬ 
lector under S. 33, Stamp Act, and the 
latter to pass an order requiring payment 
of excess duty and penalty. (2) Whe 
ther the document was in reality a deed 
of partition, as held by the Collector, and 
(3) Whether the Financial Commissioner 
had any power to interfere with the Col¬ 
lector’s order in the exercise of his 
powers under S. 56, Stamp Act. 

It would be convenient to take up the 
last point first as it was urged before us 
by the learned Government Advocate that 
the Financial Commissioner had no power 
to interfere and that the present refer¬ 
ence to this Court is also incompetent. 
Reliance was placed in this respect on a 
ruling of the Madras High Court reported 
as Reference under Stamp Act, S. 57 (1). 
That ruling seems however to he clearly 
distinguishable. In that case a Collector 
had certified under Cl. (a), sub-S. (l), 
S. 40, Stamp Act, that the documents in 
question in that case were exempt from 
duty. Such a certificate, according to 
sub.S. (2) of that section, is for the pur¬ 
poses of that Act conclusive evidence of 
the matters stated therein In view of 
this specific provision it was held by the 
majority of the Judges that the Board of 
Revenue had no power to interfere ana 

(1) 119021 25 Mad. 752. 


that a reference to the High Court also 
was incompetent as any opinion expressed 
by the High Court could not be given 
effect to, the certificate granted by the 
Collector in respect of the exemption from 
stamp duty being conclusive on the point. 
Iu the present case however no such 
certificate was granted. The order passed 
by the Collector in this case falls under 
Cl. (b), sub-S. (l), S. 40, Stamp Act. The 
stamp duty was not paid and hence the 
Collector had no occasion to give any 
certificate under S. 42 It would appear 
from a perusal of the judgments of the 
learned Judges who heard the reference 
in Reference tinder Stamp Act, S. 57 (l) 
that all of them were agreed that a refer¬ 
ence to the High Court in the circum¬ 
stances such as those of the present case 
was competent. It was urged by the 
learned Government Advocate that the 
proper course for the executants was to 
pay up the stamp duty as ordered by the 
Collector and then apply to the Financial 
Commissioner under S. 45 for its refund, 
if they wore dissatisfied with the Col¬ 
lector’s order. But sub-S. (l), S. 56, 
confers very wide controlling powers on 
the chief controlling revenue authority 
and there seems to be no good reason why 
the power should not be exercised even 
before the stamp duty is paid. That the 
power can be so exercised was pointed 
out iu the judgment of Bhashyara Ayyan- 
gar, J.: see Reference under Stamp Act, 
S. 57 (l) at p. 760. I would accordingly 
hold that the Financial Commissioner 
had power to interfere with the Collec¬ 
tor’s order and also to make this refci- 
ence under S. 57. 


I shall now deal with the first point, 
i Zi , whether the document in question 
ras produced or came before the Regis- 
rar in the performance of his functions, 
'he learned Financial Commissioner 
aems to bo of the opinion that the Regis- 
rar had power to take the action that 
e did under sub-S. (2), S. 68, Registra- 
ion Act. That subsection runs as fol- 

DWS 2 

"Every Registrar shall have authority tQ is- 
ue (whether ou complaint or otherwise) a y 
rder, consistent with this Act, wh,ch he ®°.“ 
iders necessary in respect of any act or o*r,s 
ion of any Sub-Registrar subordinate to mm, 

u respect of the rectification of docu- 

Qg the book of the office in which an> docu 

nent shall have been registered. . 

It would appeal' from the above that 

his subsection only gives authority to 
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the Registrar to issue any order consis¬ 
tent with the Registration Act in res¬ 
pect of any act or omission of the Sub- 
Registrar. Now, it was frankly con¬ 
ceded before us by the learned Govern¬ 
ment Advocate that the Registra¬ 
tion Act does not give any power to the 
Sub-Registrar or Registrar to order the 
production of a document after it has 
been registered and delivered to the 
party concerned with a view to examin¬ 
ing the stamp thereon and making re¬ 
ference to the Collector, if necessary 
under S. 33, Stamp Act. He however 
contended that there was nothing to pre¬ 
vent the Registrar from merely asking 
the executants to produce the document 
and from taking action under S. 33, when 
it was actually produced. But this con¬ 
tention does not appear to be sound. 
,S. 33 requires that the document should 
bo produced or come before the public 
officer concerned “in the performance of 
his function.” Once it is conceded that 
the Registrar was not authorized to order 
the production of the document after its 
registration and delivery to the execu¬ 
tants, I do not think it can be held that 
the subsequent production, though made 
in cpmpliance with an illegal demand 
by the Registrar, was sufficient to bring 
the case within the purview of S. 33. 
[When the Registrar had no power to 
order the production of the document, I 
do not see how it can be maintained 
that he was acting in the performance 
of his functions" within the meaning of 
S. 33 when he impounded the document 
and made a reference to the Collector 
under that section. 

The above view receives support from 
the decisions in Sashi Mohan Saha v. 
Kumud Kumar (2) Jai Devi v. Gokal 
Chand (3) and A. I. R. 1930 Bom. 392, 
which were cited on behalf of the execu¬ 
tants of the deed. In the first case, the 
plaintiffs who relied on a hatchitfca in 
support of their claim, produced a volume' 
containing a number of such hatchittas. 
The Munsiff before whom the volume 
was produced found that none of the 
hatchittas vyas duly stamped and lie 
therefore impounded all the hatchittas 
under S 33, Stamp Act. It was hold by 
the High Court that the Munsiff had no 
jurisdiction to impound the hatchittas 
■ other tha n the one on which the plain¬ 
ly uaioj 35 I. o. 415. - 

(3) [1906] 131 P. L.R. 1906 (F.B.). 

1932 B/63 & 64 


tiifs relied, as they were not produced, 
nor came before him in the performance 
of his functions. In Jai Den v. Gokal 
Chand (3), after the d ismissal of a suit in 
default, the District -fudge examined the 
translation of an entry in an account hook 
filed with the plaint and finding it to he 
insufficiently stamped ordered the plain¬ 
tiff to produce the account book. Ho 
then impounded the account hook and 
holding that lie had power to examine 
all the entries therein, recommended rea¬ 
lization. of excess duty and penalty in 
respect of six or seven entries. The Col¬ 
lector took action on two of these entries 
only, upon which the District Judge 
made a reference to the Chief Court 
under S. 60, Stamp Act. It was held by 
tht Chief Court that the District Judge 
had no authority to call for the account 
hook and impound the same after the dis¬ 
missal of the suit and even if the account 
hook had been before the Court during 
the pendency of the suit, action could 
not have been taken with respect to any 
entries therein, which were not put in 
evidence. In A. I. R. 1930 Bom. 392, 
after a sale certificate had been granted 
to an auction-purchaser, it was discovered 
that the stamp thereon was deficient. 
The Judge then got the certificate back 
from the purchaser and had the defi¬ 
ciency made up. It was held that the 
Judge was functus offioio after the grant 
of the certificate and could not be said 
to have beeD acting judicially when he 
called back the document to have the 
deficiency in the stamp made up. 

The learned Government-Ad vocate urged 
that the rulings referrod to above deal 
with the duties of Courts which are only 
concerned with the evidence before them, 
while here wo are concerned with a 
public officer ; but I do not think any 
such distinction can bo drawn. The 
opening words of S. 33 are evidently 
only intended to cover the oases of per¬ 
sons such as arbitrators, local commis- 
sioners, eto., who are authorized tore-, 
ceive evidence but are Dot publio officers.! 
Julge acting in the oxeroise of his duties 
is as much a publio officor as a Registrar 
and a reference to the wording of S. 33 
would show that the person or officer 
concerned must be acting iu the perfor¬ 
mance of his functions holds good in 
every case. It seems to me that the 
rulings referrod to above dearly estab 
hah that it is not sufficient for the pur 
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poses of S. 33, Stamp Act, that the docu¬ 
ment should somehow be produced or 
come before a public officer. It is essen¬ 
tial that it should be produced or come 
before him "in the performance of his 
functions,” and a mere production in 
compliance with an illegal demand will 
not confer authority on him to take ac¬ 
tion under S. 33. 

In the end it was urged that although 
the Registrar had no power under the 
law to compel production of the docu¬ 
ment after its registration, he could have 
taken steps for the prosecution of the 
executants, and the production of the 
document before a Magistrate could have 
been secured by the issue of a search war¬ 
rant, as was done in Emperor v. Balu 
Kuppayyan (4). This argument seems 
beside the point. We are not concerned 
with what the Registrar might have 
done, but with what he actually did. Be¬ 
sides, even if the document had been 
produced before a Magistrate by the 
issue of a search warrant, it would have 
been for the Magistrate and not for the 
Registrar to decide what action, if any, 
could he taken under S. 33, Stamp Act. I 
would accordingly hold that the Regis¬ 
trar was not acting in the performance 
of his functions in requiring the produc¬ 
tion of the document in question and his 
ireference to the Collector under S. 33, 
Stamp Act, was therefore ultra vires. As 
a result, the Collector's order, ordering 
payment of extra duty and penalty, must 
also be held to be ultra vires. In view 
of the above findings it seems unneces- 
cary to express any opinion on the re¬ 
maining point, viz., whether the docu¬ 
ment in question is or is not a partition 

deed. , _ 

TekChand, J.—I agree. 

Abdul Qadir, J.-I agree. 

t, if /t> ic Answer accordingly. 

weir-ora 


Broadway and^Mokroe, JJ. 
lasul Bakhsh (Minor)— Appellant. 

v. 

I ft Bholan and others Respondents. 
Jecond Appeal No. 504 of 1928, Deci- 
' on 1st April 1932, against decree of 
t Judge. Sialkot D/- 23-11-1927 

lohomedan Law- Divorce-Deed of di 
ce not written in usual and customary 
n showing name of writer and person ad- 
r.ed does not constitute valid pronounce- 
t of divorce unless it can be comprehen- 


Bholan (Monroe, J.) 
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ded and read and unless it i, written with 
of divorce *“ ° Peri “ ,n8 a ‘ Pronouncement 

According to the Hanafi law, when the hus¬ 
band executes a document containing a state¬ 
ment that he divorces his wife and the docu¬ 
ment is properly superscribed and addressed in 
the usual form, showing the name of the writer 
and the person addressed, it constitutes a valid 
pronouncement of divorce, irrespective of the in¬ 
tention with which it is written; but where the 
document is not written and superscribed in the 
usual and customary form it docs not constitute 
a pronouncement of divorce unless it can be 
comprehended and read and unless it has been 
written with the intention of its operating as a 
pronouncement of divorce : 80 Bom. 637, Di si.- 
J. I. It. 1932 P. C. 25, Itel on. IP SCO C 1] 


M. L. Puri —for Appellant. 

Mohsin Sah, Barkat Ali anti Hazara 
Singh —for Respondents. 

Monroe, J. — The appellant Rasul 
Bakhsh as plaintiff instituted this suit 
for a declaration that Mt. Bholan the 
respondent was the divorced wife of 


Fateh Khan deceased and had no right of 
inheritance as his widow. Rasul Bakhsh 
is the son of a later taken wife of Fateh 
Khan. The appellate Court has decided 
in favour of Mt. Bholan on the ground 
that she was not divorced by Fateh 
Khan. The only question to be decided 
in this appeal is whether on the facts as 
determined in the first appeal by ‘ the 
learned District Judge his decision is cor¬ 
rect in law. It has been held both by the 
trial Court aod the District Judge that 
a deed of divorce was executed by Fateh 
Khan in the year 1900, but that Fatoh 
Khan did not actually intend to divorce 
Mt. Bholan and that the fact of the 
divorco was not communicated to her and 
that she did not como to know of the 
existence of the deed of divorce till aftor 
the death of Fateh Khan. The deed is 
in the form of a declaration by Fateh 
Khan and is not addressed either to 
Mt. Bholan or any other person. I may 
say that, in my opinion, there is ample 
evidence, as appears from the judgment 
of the learned District Judge, to support 
these findings of fact. On these facts the 
trial Court held that divorco became 
effective from the date of the execution 
of the deed, it being immaterial when it 
came to the wife’s notice. ’The learned 
District Judge however held that if the 
husband did not wish the divorce deed to 
have effect during his lifetime and the 
wife had no knowledge of the divorce, 
the deed should not have effect after his 
death. In his opinion there was no valid 
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divorce by Fateh Khan as against Mt. 
Bholan and she remained his wife till the 
time of his death. For the purpose of our 
[decision the first question to be discussed 
. [is whether a divorce deed executed by a 
husband can have effect, even though the 
intention of divorcing his wife is absent 
at the time of the execution of the deed. 
It is conceded by counsel for both parties 
that the law of the Hanafi School, which 
is said to be 

“characterized by strong common sense and a 
desire to take account of the facts and logic of 
life” 

is to be applied. It was laid down by 
Lord Thankerton in Rashid Ahmad v. 
Mt. Ansai Khatun, A. I. R. 1932 P. C . 
25, that where there is a divorce by 
words showing a clear intention that the 
divorce shall immediately become irrevo¬ 
cable that: 

“the pronouncement of the triple talak by Ghi- 
yasuddin constituted an immediately effective 
divorco” 
and 

“tho validity and effectiveness of tho divorce 
would not be affected by Ghiyasuddin’s montal 
intention that it should not be a genuine 
divorce.” 

The actual intention, it appears, is im¬ 
material; tho intention, as expressed, 
takes effect. 16 appears therefore, that 
divorco by words may be offected with¬ 
out any intention to divorce where an in¬ 
tention is expressed—the doctrine of 
mental reservation cannot bo invoked to 
avoid the effect of clear words. The 
words used in the present case clearly 
express the intention of the husband to 
divorce his wife and are apt for the pur¬ 
pose of giving the deed immediate opera¬ 
tion. Does it follow necessarily that a 
divorce was offected ? There is an in¬ 
herent distinction between the spoken 
and the written word—the former must 
be addressed to some one, it requires a 
speaker and an audience, and even though 
the audience consist of one person only, 
an element of publicity is involved. With 
writing it is not so. A dooumont may bo 
written and known to the writer only; 
he may destroy it before its contents are 
communicated; he may even put it in 
cipher with intention that it never should 
become known. Law which ignores this 
distinction would not bo described as 
taking account of the facts and logic of 
life. It is not therefore surprising to 
find that the Hanafi School distinguishes 
in this respect between writings of dif¬ 
ferent kinds. I oite tho following pas- 


Mt . Bholan (Monroe, J.) 

sage from Mr. Bailie's Digest of Mahonr- 
medan Law, Edn. 2, Part 1, containing 
the doctrines of the Hanafi Code of Juris¬ 
prudence: 

“Writings are of two kinds: marsoom or custo¬ 
mary and ghair marsoom or unusual. The for¬ 
mer are those which are properly superscribed 
and addressed, being such as are written to ab¬ 
sent persons and bear on their face from such 
a one to such a one. Tho latter are those 
which are not so superscribed and addressed and 
they aro also of two kinds: mustnkeem or mani¬ 
fest and ghair mustakeem or non-manifest, the 
manifest being such as are written on paper or 
a wall or on the ground in such a manner that 
they can bo comprehended and read. By 
writings that are manifest though not custo¬ 
mary, repudiation is effected, when such is the 
intention but not otherwise; while by writings 
of tho customary or regular description, it is 
effected whether intended or not.” 

It seems to me that there is drawn in 
this passage a distinction between a wri¬ 
ting on tho face of it intended to bo dis¬ 
closed to someone and therefore of neces¬ 
sity intended to have effect and a writ¬ 
ing not necessarily intended for publica¬ 
tion but the intention behind which is 
shown by the fact of the publication. 
Tho writing in tho present case appears 
to me to fall within ^tho description 
‘manifest,” though not "customary” and 
if the passage cited from Mr. Baillie is a 
correct statement of the law, I am led to 
the conclusion that tho deed in the pro- 
sent case was inoperative. The only re¬ 
ported case bearing at all on this ques¬ 
tion to which our attention has been 
called or which I have been able to find 
is Sarabai v. Iiabiabai (l); in that case 
the husband went to the Qazi with two 
witnesses and there pronounced but once 
the divorce of his wife in her absence ; 
ho had a talaknama written out by the 
Qazi which was signed by him and at¬ 
tested by the witnesses. The husband 
then took steps to communicate the 
divorce to the wife but she evaded com¬ 
munication : the contention that the 
divorce should have been pronounced 
three times was overruled and it was 
held that communication was unneoes- 
sary. Batchelor, J., in his judgment re¬ 
fers to the passage from Mr. Bailing 
work which I have quoted and treats a 
deed as a manifest and customary writ- 
ting. He was not concerned with tho 
presence or absence of intention and does 
not appear to have considered the dis¬ 
tinction between customary and non 
customary writings but to have as sumed 

(1) [1900] 30 Bom. 537=8 Bom. L. R. 96^ 
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that the writing before him was a custo¬ 
mary writing because it was in a form 
in common use. Inasmuch as the inten¬ 
tion of the husband to divorce his wife 
was in that case clear from the other facts 
in the case, it was immaterial whether 
the writing was ‘ customary” or “not 
customary.” The case cannot be taken 
as an authority on what is or is not a 
customary writing. Mr. Tyabji, in his 
“Principles of Mahomedan Law” Edn.2 
at p. 219, makes the distinction clear: 

“According to the Hanafi law, when the hus¬ 
band executes a document containing a state- 
iment that he divorces his wife and tbc docu- 
iment 'is properly superscribed and addressed in 
the usual form, showing the name of the writer 
and the person addressed, it constitutes a valid 
pronouncement of divorce, irrespective of the 
intention with which it is written: where the 
docum?nt is not written and superscribed in the 
usual form it does not constitute a pronounce¬ 
ment of divorce unless it can be comprehended 
land read and unless it has been written with the 
intention of its operating as a pronouncement 
iof divorce.” 

The learned District Judge having 
found as a fact that in the present case 
the husband had not an intention of di¬ 
vorcing the defendant, it follows that 
she was not divorced. It becomes un¬ 
necessary to discuss the effect of the 
want of communication. I would there¬ 
fore disallow this appeal with costs 
throughout and affirm the judgment of 
the learned District Judge. 

Broadway, J.—I agree. 

S.N./R.K. Appeal dismissed. 
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Shadi Lal, C. J. and Agha Haidar, J. 

Lachhminarain —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1491 of 1931, 
Decided on 10th March 1932, against 
order of Sess. Judge, Delhi, D/- 26th 
November 1931. 

(a) Penal Code (1860), S. 302 -WithboId- 
ing of available evidence by prosecution, 
though likely to be treated os flaw in evi¬ 
dence, still each cose depends upon its facts 
—Criminal Trial, Duty of Prosecution. 

No doubt, it is the duty of the prosecution to 
place before the Court, especially in a case of 
murder, all the available evidence which is 
likely to throw any light upon the crime and 
tho withholding of such evidence is likely to 
be treated by the Court as a flaw in the evi¬ 
dence for tho Crown, but each case depends 
upon its own facts and circumstances^ ^ ^ ^ 

(b) Penal Code (1860), S. 302-Accused 
found guilty of murder —Immunity from 


capital punishment cannot be granted 
merely because he belongs to particular 
community. 

Where a man commits .murder and is found 
guilty he cannot be granted imiluinity from 
capital punishment because of the fact that he 
belongs to a particular class or community (e. g. 
Brahmin): A. I. R. 1923 Lali. 913 and A. I. R. 
1930 Lah. 151. not Appro . IP 501 C 2) 

(c) Penal Code (I860). S. 302-Accused on 
upper storey inflicting fatal wound on decea¬ 
sed— Four or five other men hearing decea¬ 
sed's cries and going up—Accused inflicting 
wounds on them—No'question of panic arises 
which can be treated as extenuatiug circum¬ 
stance. 

The exteuuating circumstances, which would 
justify a Court of justice in inflicting a lesser 
penalty upon a person convicted under S. 302, 
I. P. C., are well understood and a Court can¬ 
not at this time of the day make a departure 
and introduce an entirely novel extenuating 
circumstance which has not so far occurred to 
any other Court. 

In the case of an accused who standing on 
the upper storey inflicts fatal wound on the de¬ 
ceased, and then indiscriminately inflicts 
wounds on other four or five persons who come 
up after hearing the cries of -the deceased, no 
question of panic can arise which can be treated 
as an extenuating circumstance. [P 502 C 1] 

Nawal Kisliore —for Appellant. 

C. II. Carden Noad —for the Crown. 

Agha Haidar, J.—Lachhmi Narain 
a Brahmin, aged 57 years and by profes¬ 
sion a hawker, has been convicted of the 
murder of two persons, namely, Mula 
and Ganga Ram, and had been sentenced 
under S. 302, I. P. C., to death. His 
appeal and the reference under S. 374, 
Criminal P. C., are before us. 

There is a quarter in Delhi City called 
Phatak Karor. In this quarter there is 
a residential house. The ground floor of 
this house was occupied by Bhairun, 
P. W. 1, who lived there with his two 
married sons, Lacbhman and Ram Chan- 
dar A Bengalee Babu, whose name was 
probably Ram Charan, an elderly 
woman, Mt. Tulsan, and the accused 
lived on the first floor. On 18th August 
1931, at about 10 p. m., the accused, 
while going upstairs to his room, saw 
that Mt. Phulmati tho daughter-in-law 
of Bhairun was washing some dirty linen 
in the common drain of the court-yard. 
He abused her and took her to task for 
having filled up the court-yard with 
filth. Bhairun naturally took exception 
to this and abused in return but the 
accused continued his abuse while as¬ 
cending the stairs. He did not stop even 
when he had reached the floor where he 
had his room. The noise caused by this 
quarrel and long range exchange of abuse 
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attracted the neighbours to the house 
occupied by Bhairun, Lachhmi Narain 
and others. These neighbours included 
Mula and Ganga Ram deceased as well as 
Pirbhu, Ghani and Kanhaya, prosecution 
witnesses. They all remonstvted with 
the accused for ‘having created the dis¬ 
turbance whereupon the accused chal¬ 
lenged them to come upstairs. Bhairun 
shouted to the accused to come down¬ 
stairs, but Mula, deceased, went upstairs. 
Immediately after the persons in the 
court-yard heard the cry of Mula saying 
“hai margiya.” Ganga Ram immedia¬ 
tely went upstrairs and soon after ho 
was also heard crying out “hai margiya” 
Upon this Bhairun, Kanhaya, Ghani and 
Pirbhu went upsairs to see what was 
happening. The accused attacked with 
a knife all these persons as well except¬ 
ing Pirbhu and inflicted knife injuries 
upon them. The accused then shut him¬ 
self in his room and chained the door 
from inside. Azim Ullah, Head Con- 
stablo P. W. 11 with two foot constables 
happened to arrive at the scene of the 
occurrence and on finding that the en¬ 
trance door of the room occupied by the 
accused was chained from inside, they 
went round to tho back door which they 
found open with no one inside the room. 

Tho Head Constable sent all the 
injured persons together with others 
who happened to be present in the 
house to the thana, where the first in¬ 
formation report was made by Bhairun. 
Mula however succumbed to the inju¬ 
ries, which ho had received at tho tlmna 
and Ganga Ram, who had been sent by the 
police to the hospital, died on the day 
following. When Ganga Ram’s condition 
became serious lie made a dying declara¬ 
tion, Ex. P. 10, before the police. (Here 
the judgment appreciated evidence and 
finding that it was impossible to dis¬ 
believe the evidence against the accused, 
it proceedodJ The learned counsel for 
tho appellant argued that it was the 
Bengalee Babu who had committed the 
deed and not his olient, and that the 
fact that Mt. Tulsan and Mt. Phulmati 
have not been produced as witnesses 
dotraots from the value of the case as 
put forward by the prosecution. The 
Bengalee Babu is not on his trial, and 
we are only concerned to find out if the 
accused is guilty or not. No doubt, it is 
bhe duty of the proseoutoin to place 
before the Court, especially in a oase of 


murder, all the available evidence which 
is likely to throw any light upon the 
crime and the withholding of such evi¬ 
dence is likely to be treated by the Court 
as a flaw in the evidence for the Crown, 
hut each case depends upon its owd 
facts and circumstances, and in the pre¬ 
sent case there could be no stronger or 
more cogent evidence to prove the guilt 
of the accused thau the testimony of 
those very persons who received injuries 
at his hand, one after another, after 
Mula and Ganga Ram had been practi¬ 
cally done to death. There is also other 
evidence in the case which has already 
been referred to and which establishes 
the case against the accused beyond any 
doubt. 

The learned counsel for tho appel¬ 
lant did not, for obvious reasons, raise 
the plea of self-defence on behalf of his 
client, hut asked tho Court to impose 
upon him the lesser penalty in case his 
conviction under S. 302, I. P. C., is up¬ 
held. He urged that his client belonged 
to the Brahmin caste who are a peaceful 
people and, as a community, are singu¬ 
larly free from criminal proolivities and 
has cited two casos Gaman v. Emperor 
(1) and Dhana Mai v. Emperor (2), in 
support of his argument. With due res¬ 
pect to the learned Judges who decidod 
these cases, I am not prepared to accept 
any such proposition of law which pur¬ 
ports to graut immunity from capital 
punishment to the membors of a parti¬ 
cular class or community. Law is no 
inspector of persons and, if a man com¬ 
mits a crime and is found guilty, he 
must be prepared to suffer the punish¬ 
ment which tho law awards him. 


llie Government Advocate however 
suggested that tho accused must have 
been panic-stricken when five or six per¬ 
sons ono after another went upstairs dur¬ 
ing the quarrel and it was in this state 
of pauio that he began slashing at them, 
inflicting fatal injuries upon two and 
leas serious injuries upon tho other three. 
I have given my best consideration to 
this argument. It is to be observed that 
the acoused himself challenged Bhairuu 
to come upstairs. Bhairun in return 
oallod him to come downstairs. Mula, 
wh o was empty -handed, and in faot, had 

(1) A. I. R. 1928 Lali.913=llG I. 0. 187=30 
Or. L. J. 671. 

(2) A. I. R. 1980 Lah. 164=1930 Cr. C. 162= 
124 I. 0. 030= 31 Or. L. J. 731. 
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uo other garment upon his body except 
a dhoti, went up. The accused inflicted 
a fatal injury upon him without any 
justification. At that time the persons, 
who had assembled in the court-yard of 
the house including Bhairun, had not 
made any move and they went up only 
when they heard Mula crying out "hai 
mar giya." After this it was thenatural 
impulse on the part of the persons as¬ 
sembled downstairs to go up to the 
rescue of Mula who had apparently re¬ 
ceived at least a serious injury as his cry 
of agony indicated. No question of panic 
arose and the accused cannot treat it as 
an extenuating circumstance that be- 
because a number of persons, including 
Oanga Itam came up on hearing the 
agonised cry of Mula to see what had 
happened to him and if possible to rescue 
him lie should slash at them indiscrimi¬ 
nately as they came up with the results 
already noted. The extenuating circum¬ 
stances, which would justify a Court 
of justice in inflicting a lesser penalty 
upon a person convicted under S. 302, 
L P. C., are well understood and in my 
judgment a Court cannot at this time of 
the day make a departure and introduce 
an entirely novel extenuating circum¬ 
stance which has not so far occurred to 
any other Court. In a case of murder 
the capital sentence is the normal one. 
and there being no extenuating circum¬ 
stance which a Court can recognize, I 
have no alternative except to affirm the 
conviction of the accused under S. 302, 

I. P. C., confirm the sentence of death 
and order that the same be carried out 
according to law. It is open to the 
accused to move the Local Government 
under the provisions of S. 401, Criminal 
P. C., whose discretion is not fettered by 
any strict provisions of law and prece¬ 
dents and I am sure that his case would 
receive full and proper consideration. 

Shadi Lal, C. J.—I concur. 

S.n./r.k. Sentence confirmed. 
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Full Bench 

Broadway, C. J., Coldstream and 

Monroe, JJ. 

Sham Lal, Advocate, H. C. Lahore 
In the matter of. 

Original Criminal Proceeding for con¬ 
tempt of Courts,Decided on 4th July 
1932. 


* (a) Contempt—Court before whom con- 
tempt is committed is proper tribunal to 
decide matter. 

When the contempt is committed in the face 
of a Court it is that Court which is tho proper 
tribunal to decide the whole matter. 


❖ 


lr 5U3 U 1] 

Rights and 


(b) Legal Practitioner — 
duties—Extent of privilege. 

Counsel’s privilege does not extend to stating 
lm instructions, when these instructions in¬ 
volve an attack on the dignity of the Court. 

* * < c ) Practice—High Court—F 1 un < Bench 
— Litigant has no say in selection of Judges 
viho are to constitute Bench. 


The belief that a litigant has got a right to 
submit that hi3 case may not bo beard by a 
particular Bench is unwarranted. No litigant 
is entitled to have any say in the selection of 
the Judges who are to constitute any Boncb. 

^ ' [P 503 C 2] 

^ M) Contempt—Contempt committed by 
counsel due to erroneous view of law—Re¬ 
cording grave disapproval of his action by 
Judges meets ends of justice. 

Where a contempt of Court committed by a 
counsel is due to his erroneous view of law and not 
to any improper intention on his part, the ends 
of justice cau be met by the Judges of the Full 
Bench recording grave disapproval of his action. 

[P 503 C 2] 

Broadway, C. J.—At the hearing of 
Criminal Revision No. 714 of 1932,which 
took place on 1st July last, [Sukh Dev 
Raj v. Emperor since reported in A.I.R. 
1932 Lo/i. 485] Mr. Sham Lal appeared as 
senior counsel on behalf of the petitioner. 
This petition bad been referred to a Full 
Bench of three Judges at the instance of 
Dalip Singh, J. When the case was called 
on Mr. Sham Lal stated that he’liad been 
instructed that the jail authorities had 
granted his client’s request and that 
therefore ho desired to withdraw his 
petition for revision; and submitted a 
formal application doing so. The ques¬ 
tion referred to tho Bench being 
of some imprtance, I asked Mr. Sham 
Lal whether he was prepared to argue 
the matter. His reply was that his 
instructions were not to do so. 

I then put the same question to Mr. 
Amolak Ram, junior counsel in the case, 
who gave a similar answer. Mr. Sham 
Lal then rose and stated that he had 
been further instructed to say that his 
client did not wish him to argue the 
case before tho Bench as at present con¬ 
stituted. The implication of this state¬ 
ment seemed obvious to me and in dis¬ 
missing tho petition I said that it was a 
deliberate and intentional insult to the 
Court, that Mr. Sham Lal in making the 
statement had acted improperly, and that 
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we should consider what steps should 1)9 
taken in connexion therewith, Mr. Sham 
Lai made no attempt to withdraw or ex¬ 
plain his statement at the time. The 
matter was then considered and the 
Registrar was instructed by U3 to ad¬ 
dress Mr. Sham Lai, calling upon him to 
appear before us at 10 a. m. today and to 
show cause why he should not be com¬ 
mitted for contempt. He has appeared 
before us today and has submitted a pre¬ 
liminary objection to our adjudicating 
upon the question on the ground that we 
had already held that contempt had been 
committed. This objection was overruled 
as we considered that when a contempt 
is committed in the face of a Court, it 
is that Court which is the proper 
tribunal to decide the whole matter. 
Mr. Sham Lai fchon filed a written state¬ 
ment which he read out, the written 
statement being supported by affidavits. 
In this written statemont Mr. Sham Lai 
says: 

“(a) I stated that I have beon further instruc¬ 
ted by my client Sukhdev Raj to state that he 
wanted to apply to the Chief Justice for tho 
reconstitution of tho Beuch and that he did not 
want his enso to be hoard by the preseut Beuch. 
(b) I meant no disrespect or insult to the learned 
Judges constituting tho Bench, (c) .The follow¬ 
ing circumstances under which I mado this 
statement in question would go to show that I 
never meant to be disrespectful to the Court 
and wanted to convey a client’s request, thore 
being do other way open to him to do so. 
(d) It will bo clear from the facts stated above 
that the statemont was made by mo in the per¬ 
formance of my duty as a counsel to my client 
aud there was no intoutionon my part to offer 
any insult to the Court. 1 boliovo that a liti¬ 
gant has a right to apply to tho Chief Justico 
for the reconstitution of a Bench and has also 
got a right to submit that his case may not bo 
heard by a particular Bench." 

In the course of his address to us he 
also stated that the phrase does not 
mean that he was impeaching the im¬ 
partiality of the Judges and that there¬ 
fore there was no intention on his part 
to insult the Court. In these circum¬ 
stances he took up the position that he 
could not express any regret. Thore 
can be no doubt that the words used by 
Mr. Sham Lai were capable of being 
construed as a reflection on the in¬ 
tegrity of this Court. He is therefore 
guilty of contempt unless his plea that 
he was merely acting on the instruo- 
t ions of his client and was there- 
i ore privileged be acoepted. In my opi¬ 
nion counsel's privilege does nob extend 
to stating his instructions when these 
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instructions involve an attack on the- 
dignity of the Court. T would therefore! 
hold that Mr. Sham Lai has committed 
contempt of Court. It is clear further 
from Mr. Sham Lai's written statement 
and his address at the hearing that he 
definitely repudiated any intention on 
his part to insult or show disrespect to 
this Court or impeach the impartiality 
of the Judges, and that his action was 
due to his belief that a litigant lias got a 
right to submit that his case may not be 
heard by a particular Bench. It cannot 
be too emphatically laid down that this 
belief is unwarranted and that no liti¬ 
gant is entitled to have any say in the 
selection of the Judges who are to con¬ 
stitute any Bench. I am happy to hear 
from Mr. Jagan Nath Aggarwal that 
there is, on this point, no such general 
misapprehension at the Bar. In the 
circumstances, as Mr. Sham Lai's conduct 
appears to be due to this erroneous view 
of the law aud as he explained that there 
was no improper intention on his part, I 
think tho ends of justice will be met in 
this case by our recording our grave dis¬ 
approval of his action. 

Coldstream, J, —I agree. 

Monroe, J. —I agree. 

R.M./R.K. Order accordingly. 

* * A. I. R. 1932 Lahore 503 
Full Bench 

Broadway, Teic Chand, Coldstream, 
Dalip Singh and Abdul Qadir, JJ. 

Qadir Bukiish —Defendant—Appellant. 

v. 

Hakam —Plaintiff—Respondent. 

Second Appeal No. 318G of 1917, De¬ 
cided on 27th May 1932, against decree 
of Dist. Judge, Sialkot, D/- 8th Septem¬ 
ber 1927. 

^(a) Maxims—Nemo allegans turpitudinem 
suam audiendus est—In pari delicto potior 
est conditio possidentis — No conflict exists 
between these two maxims— Principles and 
applicability of, stated. 

There i9 uo real coufliot between tho two ma¬ 
xims. The principle underlying both is tho 
same ; one embodies tho general rule and tho 
other an excoption to that rulo. It is ono of the 
fundamental doctrines of all civilized systems of 
jurisprudence that a Court of law shall not loud 
its aid to enforce a transaction whioh is tainted 
with fraud. A person who has polluted his hands 
by being a party or privy to a fraudulent tran¬ 
saction shall not bo allowed to approaoh the 
fountain of justice with his own infamy on his 
lips and obtain relief on tho strength of suoh a 
transaction. Tho moment he relies on suoh an 
agreement ho will be told nemo allogans suam 
turpitudinem audiendus est. This is tho general 
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rule. Bat its rigid application to all cases re¬ 
gardless of the attendant circumstances, might 
result at times in giving effect directly or in¬ 
directly to the fraudulent design of its authors, 
and thus defeat the very object for which the 
rule was framed. In order to avoid such undesi¬ 
rable consequences several exceptions to the rule 
have been recognized. One such exception arises 
in the familiar case in which the fraudulent 
transaction is still executory and the purpose of 
the fraud has not yet been effected. In such a 
case one of the parties to the fraud is allowed to 
approach the Court, repudiate the transaction, 
and recover money cr property which had been 
hauded over by him to the opposite party in fur¬ 
therance of the transaction. In such circum¬ 
stances, public policy requires that a locus peni- 
tentiae be given to one or other of the parties 
and he be allowed to retrace his steps, state the 
true facts before the Court, and by revoking the 
authority cf his confederate to carry out the 
fraudulent scheme, defeat the purpose of the 
contemplated fraud. Another such case arises 
where two persons secretly conspire to defraud 
a third and in order to do so enter into a colou¬ 
rable agreement, and after the purpose cf the 
fraud has been achieved one of the confederates 
sues the other to enforce the agreement, conceal¬ 
ing the real facts. It is obvious that in a case 
like this the Court, by preventing the defendant 
from showing the real nature of the transaction, 
will be making itself the instrument of the 
plaintiff to give effect to an agreement which is 
tainted with fraud aud which had becu brought 
into existence by the joint act of both the par¬ 
ties. In such circumstances it is found that 
both the plaintiff and the defendant were in 
pari <lelielo , the Court shall stay its hand, and 
refuse its support to cither confederate “letting 
the estate lie where it falls" : 35 Cal. 51 (P.C.); 
and Collins v. Blantern , 2 Wills 341, Ref. 
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## (b) Bcnamidar — Suit by ostensible 
mortgagee (member of agricultural tribe) 
against beneficiary (not member of the tribe) 
to recover possession — Benami mortgage 
taken to evade provisions of Alienation of 
Land Act — Still beneficiary can show real 
nature of transaction —Pun jab Alienation of 
Land Act (1900), S. 6. 

In a suit by a henamidar to recover posses¬ 
sion of property from the beneficiary, the latter 
is not precluded from pleading that both parties 
were in pari delicto and thus showing tho real 
nature of the transaction. 

If in a suit by tho ostousible mortgagco (a 
member of an agricultural tribe) for possession 
against a trespasser who is not a member of the 
tribe, the latter claims to be the real beneficiary 
under the mortgage transaction, there is no bar 
cither under the general law'or under the pro¬ 
visions of the Punjab Alienation of Land Act to 
the real beDcficiary pleading the joint fraud of 
himself and the plaintiff, and by proving the true 
facts, to defeat tho ostensible mortgagee’s 
claim, there beiDg ample provision in the law to 
set matters right, after it has been determined 
that the provisions of tho statute had been 
evaded by a colourable transaction having been 
entered into : 31 Bom. 405 ; 43 I. C. 352 ; A.I.R 
1923 Mad. 711; A IM. 1924 Mad. 604 aud A.I.R. 
1925 Mad. 1016, not Foil. : Case law Reviewed. 

[P 512 C 1] 


(c) Punjab Alienation of Land Act (1900), 
S- 6—Alienation by agriculturist in favour of 
non-agriculturist is not void ob initio. 

Where a member of an agricultural tribe 
makes an alienation, whether permanant or 
temporary, in favour of a non-agriculturist iii 
contravention of the provisions of the Act, the 
contract is not void ab initio, aud the posses¬ 
sion of the alienee is not necessarily unlawful 
in every case : 120 P. R. 190G ; 79 P. R. 1913 
and 27 P. L. R. 1906, Ref. [P 512 C 2] 

Basant Krishan—lor Appellant. 

S. L. Puri for M. L . Puri —for Res¬ 
pondent. 


Judgment. 

Tek Chand, J. —The parties to the 
litigation, which has given rise to this 
reference, are Hakam, son of Sheikh Ma- 
hommad plaintiff-respondent, and Qadar 
Bakhsh, defendant-appellant, both of 
Mauza Bhikhi in the Daska Tahsil of the 
Sialkot District. The former is a Jat, 
which is one of the statutory agricultu¬ 
ral tribes notified under the Punjab Alie¬ 
nation of Land Act, while the latter is a 
Kashmiri non-agriculturist. 

The dispute relates to an area of 107 
kanals 16 roarlas of land comprised in 
three holdings separately owned by Jalal, 
Sardar Khan and Hakam, sons of Arura, 
Jats of Mauza Bhikhi. On 23rd April 
1920 those three persons appeared before 
the patwari and got separate reports re¬ 
corded to tho effect that they had orally 
mortgaged with possession their holdings 
to the plaintiff Hakam, son of Sheikh 
Mahommad, for Rs. 500, Rs. 500 and 1200 
respectively. The mortgages by Jalal and 
Sardar Khan were stated to he for a 
period of ten years each, while tho term 
of the third mortgage by Ilakam, son of 
Arura, was 18 years, and it was agreed 
in each case that on the expiry of the 
stipulated period tho mortgagor would 
be entitled to redeem tho mortgage on 
payment of the full mortgage money. 
Mutations were duly sanctioned on 24th 
April 1920 in respect of the first two 
mortgages, and on 25th June 1923 in res¬ 
pect of the third, in favour of the plain¬ 
tiff as mortgagee on the above terras. 

On 16th July 1926 the ostensible mort¬ 
gagee Hakam, son of Sheikh Mahommad, 
brought a suit for possession of the entire 
area against tho defendant Qadar Bakhsh 
Kashmiri, alleging that, on tho day the 
aforesaid mortgages were effected in his 
favour by Jalal, Sardar Khan and 
Hakam son of Arura, he leased the mort¬ 
gaged land to Allah Din, son of Qadar 
Bakhsh,defendant, for five years without 
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rent on condition of his sinking a well at 
his cost, that Allah Din died after some 
time and his fatherQadar Bakhsb, defen¬ 
dant. continued in possession as lessee 
under the plaintiff on the same condi¬ 
tions, that the term of the lease had 
expired but the defendant failed to sur¬ 
render the land, that thereupon the 
plaintiff sot a notice of ejectment issued 
to the defendant through the revenue 
authorities, on receipt of which the 
defendant brought a suit against the 
plaintiff in the Revenue Court contesting 
the notice and the Revenue Court can¬ 
celled the notice holding that the rela¬ 
tionship of landlord and tenant did not 
subsist between the parties. On this 
the plaintiff brought the present action 
in the civil Court for possession of the 
land against the defendant as a trespasser. 

The defendant denied that the plaintiff 
was a mortgagee of the land in dispute or 
that he had leased it to the defendant’s 
son Allah Din as alleged iu the plaint. 
He pleaded that the real mortgagee under 
the oral mortgages, effected on 23rd April 
1920 by the original owners Jalal, Sard or 
Khan, and Ilakatn son of Arlira, was the 
defendant, that he, and not the plaintiff', 
had advanced the entire mortgage money, 
but as he was a non-agriculturist and as 
such could not take the land on mortgage 
from the Jab owners on tho terms men¬ 
tioned in the mutations, the name of the 
plaintiff was got entered fictitiously as a 
benamidar for the defendant. He there¬ 
fore pleaded that tho plaintiff was not 
entitled to recover possession from him. 

On these pleadings the following issues 
were framed : (l) Is not plaintiff the 
mortgagee with possession of tho land? 
(2) Can defendant 1 (Qadar Bakhsh) 
raise tho plea that plaintiff is a benamidar 
mortgagee of the land ? (3) What relief 
is plaintiff entitled to? 

The trial Court found in favour of 
the plaintiff on both the points and de¬ 
creed tho suit. On appeal by the defen¬ 
dant the learned District Judge, without 
determining the question of faot involved 
in issue 1, or coming to a finding as to 
whether the mortgage money had been 
advanced by the defendant or the plain¬ 
tiff, affirmed the decree of the trial Court 
on the legal point that the defendant was 
not entitled to plead that he was the 
real beneficiary under the mortgages and 
the plaintiff merely a benamidar for him 
as it was a Bottled proposition of law 


that "no ono c.\n ho allowed to plead 
bis own fraud. 

On second appeal by the defendant it 
was contended on la is behalf before the 
Division Bench, that the learned District 
Judge was in error in not allowing the 
defendant to show the real nature of the 
transaction, as according to the defen¬ 
dant’s plea both parties were in pari 
delicto and therefore the principle that 
"a person cannot ho allowed to take 
advantage of his fraud” was not appli¬ 
cable. The learned Judges of the Divi¬ 
sion Bench, finding that there was a 
conflict of judicial opinion on tho point, 
and being of opinion that the matter was 
of considerable importance, have referred 
the following question for the opinion of 
tho Full Bench: 

"In a suit for possession of land instituted by 
a mortgagee, who is a member of an agricultural 
tribe against an alleged trespasser, who is not a 
member of an agricultural tribe, if the latter 
pleads that he is the real mortgagee and that 
the mortgage was fictitiously entered in the name 
of the plaintiff to evade the previsions of the 
Punjab Alienation of Land Act, should tho plea 
be entertained by the Court, and if so, how would 
tho plea, if established, affect the decision of the 
suit?" 

In ordor to npprecinto the real signifi¬ 
cance of the point of law involved, it is 
necessary to bear in mind the relative 
position of the parties to the litigation and 
nature of the plea which tho defendant 
seeks to urge, hut which tho lower Courts 
have hold, is nob open to him. It will 
have been noticed that in the present 
case tho dispute is not between the 
victim of the alleged fraud and tho per¬ 
son or persons who defrauded him, but 
here, ex hypothesi, both the disputants 
aro particop criminis; persons who 
were confederates in a conspiracy to 
commit a fraud on the mortgagor and 
tire law, and who, having successfully 
carried out their joint design, uow seek 
the intervention of the Court to settle 
their dispute inter se. I 

It is common ground that on tho as¬ 
sumption that tho plea can he established 
in fact, both parties are in pari delioto. 
Indeed,' the position of the plaintiff is, if 
possible, the more reprehensible. Ac¬ 
cording to the arrangement seoretly made 
between them, the defendant was to ad¬ 
vance the entire mortgage money and be 
the real bonoficiary under the transaction. 
It was never intended that tho plaintiff 
would pay anything out of his pooket or 
get an interest in the laud. All that he 
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was to do was to lend his name as an 
ostensible mortgagee; a mere honamidar 
for the defendant, in order to evade the 
provisions of the law and act as a conduit- 
pipe for the passing of the consideration 
from the defendant to the mortgagors. 
The device was successfully carried out, 
and mutations effected nominally in 
favour of the plaintiff, the defendant 
paying the whole of the mortgage money 
and ontering into possession of the land. 
The plaintiff, concealing the arrangement 
between him and the defendant, now sues 
for possession of the land without having 
paid, or intending to pay, anything to the 
defendant or the mortgagors, and if suc¬ 
cessful in the suit he will be put in a 
position to enjoy the rents and profits of 
the land and eventually recover the mort¬ 
gage money from the mortgagors. In 
answer to this suit the defendant wants 
to show the real nature of the transac¬ 
tion. The plaintiff urges that the defen¬ 
dant cannot do so and relies on the well- 
known maxim nemo allogans turpitu- 
clincm sttam audiendiis est (=no one 
alleging his own baseness ought to be 
heard). The defendant meets this argu¬ 
ment with another equally well-settled 
maxim in pari delicto potior est conditio 
possidentis (=in equal fault the condi¬ 
tion of the possessor is the more favour¬ 
able). 

The question for determination there¬ 
fore is whether on the assumption that 
the real facts are as alleged by the defen¬ 
dant, the first or the second maxim is to 
be followed. It may be stated at the 
outset that there is no real conflict bet¬ 
ween the two maxims. The principle 
underlying both is the same; one embodies 
the general rule and the other an excep¬ 
tion to that rule. It is one of the funda¬ 
mental doctrines of all civilized systems 
of jurisprudence that a Court of law shall 
not lend its aid to enforce a transaction 
which is tainted with fraud. A person 
,vho has polluted his hands by being a 
party or privy to a fraudulent transac¬ 
tion shall not be allowed to approach the 
fountain of justice “with his own infamy 
on his lip3“ and obtain relief on the 
strength of such a transaction. The 
moment he relies on such an agreement 
lib will bo told nemo allegans suam tur¬ 
pi tudi nem audiendus est. This is the 
general rule. But its rigid application 
to all cases regardless of the attendant 
circumstances, might result at times 
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in giving effect, directly or indirectly, to 
the fraudulent design of its authors, and 
thus defeat the very object for which the 1 
rule was framed. In order to avoid such 1 
undesirable consequences several excep¬ 
tions to the rule have been recognized. 
One such exception arises in the familiar 
case in which the fraudulent transaction 
13 still executory and the purpose of 
the fraud has not yet been effected. 
In such a case one of the parties to 
the fraud is allowed to approach the 
Court, repudiate the transaction, and re¬ 
cover money or property which had been 
handed over by him to the opposite party 
in furtherance of the transaction. In 
such circumstances, public policy re¬ 
quires that a locus penitentiae be given 
to one or other of the parties and he be 
allowod to retrace his steps, state the 
true facts before the Court,and by revok¬ 
ing the authority of his confederate to 
carry out the fraudulent scheme, defeat 
the purpose of the contemplated fraud: 
Petherpennal Clietty v. Muniandy Ser- 
vai (1). 

• Another such case arises when two 
persons secretly conspire to defraud a 
third, and in order to do so enter into a 
colourable agreement, and after the pur¬ 
pose of the fraud has been achieved, one 
of the confederates sues the other to en¬ 
force the agreement, concealing the real 
facts. It is obvious that in a caso like 
this the Court by preventing the defen¬ 
dant from showing the real nature of the 
transaction, will bo making itself the 
instrument of the plaintiff to give effect 
to an agreement, which is tainted with 
fraud and which had been brought into 
existence by the joint act of both the 
parties. In such circumstances public 
policy demands that the truth bo ascer¬ 
tained; and if it is found that both the 
plaintiff and the defendant were in pari 
delicto the Court shall stay its hand, 
and refuse its support to eithor con¬ 
federate “lotting the estate lie where it 
falls.” In a case of this description, to 
use the picturesque language of Wilmot 
in Collins v. Blantern (2): 

“tho manner of tbe transaction was to gild 
over and conceal the truth; and wheuover Courts 
of law see such attempts made to conceal such 
wicked deeds, they will brush away the cobweb 
varnish and show tho transactions in their true 
lights___ 

(1) [1908] 35 Cal. 551=35 1. A. 93=4 L. B. 

R. 266 (P. C.). 

(2) 2 Wills 341. 
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The rule of equity applicable is that it 
“will uofc lend her aid to enable a successfully 
fraudulent plaintiff to avoid the coils which his 
own fraud has woven around him.” 

The'raison d’etre of the rule is thus 
described bv Broom in his Legal Maxims 
(Edn. 9), p. 46G: 

“The maxim, in pari delicto potior cst condi¬ 
tio possidentis is as thoroughly settled as any 
proposition of law can be. It is a maxim of law, 
established, not for the benefit of plaintiffs or 
defendants, but is founded on the principles of 
public policy, whicn will not assist a plaintiff 
who had paid over money, or handed over pro¬ 
perty, iu pursuance of an illegal or immoral con¬ 
tract, to recover it back; for the Courts will not 
assist an illegal transaction in auy respect." 

• Reference may also he made to the 
observations of the same learned author 
at p. 465 of his book: 

“Where each party is equally in fault, the 
law favours him who is actually iu possession; a 
well-known rule, which is, in fact, included in 
the more comprehensive maxim in aequali jure 
mclior csf conditio possidentis. ‘If’, said Bul- 
lor, J., a party comes iuto a Court of justice to 
enforco au illegal contract, two answers may be 
given to his demaud: tho one, that ho must 
draw justice from a pure fountain, aud tho 
other, that pdicr est conditio possidentis: Hunt 
v. Statics (:.!). Agreeably to this rule, where money 
is paid by one of two parties to -such a contract 
to the other, in a case where both may he con¬ 
sidered as particep3 crirainis, an action will not 
lie after the contract is executed to 'recover tho 
money. If A agree to give B money for doing 
au illegal act, B cannot recover tho money by 
action, although ho has done the act; yot, if the 
money bo paid A cannot recover it back . . . . 
In these and similar cases, the party actually in 
possession has tbo advantage." 

The rules referred to above have been 
the subject of much discussion in India, 
in connexion with cases essentially 
similar to the one before us, where 
the transactions had been entered into 
benami in order to defraud creditors 
or third innocent parties, or with a view 
to evade the provisions of tenancy or 
property laws as, and after the pur- 
pose of the fraud had been achieved, 
the benamidar sued the beneficiary, or 
vice versa, to recover property or money 
in accordance with the ostensible terms 
of the transaction, and the opposite party 
wanted to show its real nature. I shall 
first refer to the important cases bearing 
on this point, and shall then consider 
if there is anything in the provisions of 
the Punjab Alienation of Land Act to 
justify a departure from the general 
rule. 

Taking first tho Punjab Chief Court 
a nd the Lahore High Court, we find that 

(3) 4 T. R. 5C1=2 R. R.T59.' 


the decisions are uniformly in favour of 
such a plea being allowed to be raised. 
The earliest case bearing on the point 13 
Dasondlii v. Sardar Khan (4) where, if 
I may say with all respect, in an illu¬ 
minating judgment Plowden.J., discussed 
the question in all its aspects with his 
characteristic lucidity, and showed that 
the same result is readied whether we 
apply tho general rule, embodied in the 
first maxim or the exception described 
in the second. In that case, the plaintiff 
brought an action for possession of land 
on the basis of a ‘registered deed of sale 
executed by the defendant in his favour. 
The defendant admitted execution but 
pleaded that the deed had been written 
fictitiously in order to defraud third 
parties who were then suing for the land. 
He was allowed to raise this plea and 
lead evidence in support thereof, aud it 
was found as a fact that the sale was, 
to the common understanding of both 
parties, a fictitious transaction designed 
to defeat the claim of a third innocent 
party and that no consideration had 
passed, nor had possession been deli¬ 
vered. On this finding, it was held that 
the suit should be dismissed: 

“loth on tho broad ground that uo man ought 
to dcrivo advantage from his own wrong, aud iu 
accordanco with tho rule contained in tho maxim 
ex turpi causa hoik oritur actio that a Court of 
justice will not interpose actively in favour of a 
man who is particeps criviinis in nu illegal or 
fraudulent transaction. Moreover, whou it 
appears that both parties are equally offenders 
against the law, the maxim potior est conditio 
possidentis aut defendentis prevails, not because 
the defondant is more favoured, but becauso tho 
plaintiff is not permitted to approach the altar of 
justice with unclean hands." 

The learned Judge further remarked: 

It appoars to mo to bo plain that the prosont 
domand is, as a matter of fact, founded upon a 
turpis causa , if tho transaction be viewed as a 
whole. In form the aotion is to recover posses¬ 
sion as owner of property, transferred by a valid 
instrument of salo. In reality it is a demand 
that offect be given to a sham instrument con¬ 
cocted for a fraudulent purposo, to which com¬ 
plete effect has not yet been givon .... The 
plaintiff in bringing the suit no doubt did not 
intend that the Court should seo behind the doed 
of salo, but, as a matter of fact, tho Court has 
got behind tho deod, and is in possession of all 
the circumstances of tho transaction. This boing 
so, I think tho Court is not preoludod from hold- 
ing according to the truth, that tho action is, 
in fact, though not in form, an action founded 
upon turpis causa and that tho plaintiff canuot 
for that reason succeed. 1 * 

The question again came up for oonsi- 
deration ip Hafiz Abdul Karim v. Mu - 

(4) [1870] 114 P. R. 1879. ' 
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hammad Yusuf (5) where Chafcterji, J., 
(Stogdon, -J., concurring) lield that: 

when a contract with an unlawful object has 
been carried out, the law, for reasons of public 
Policy, refuses to relieve cither of the parties to 
it from its consequences.” 
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frSvtolSw i defeD - an -- ThU ™»Wbecon- 
1 7 l , h gaI maxira delicto potior 

cst conditw possidentis. It is therefore nectary 

bylhe t™ "' P “ te “‘tom Poking 


This ruling was followed in Radlia 
Kishan v. Mool Chand (6), Martineau.J., 
holding that the fact that the defen¬ 
dants had to allege their own fraud 
in order to show that no sale in fa¬ 
vour of the plaintiff had actually taken 
place did not preclude them from ex¬ 
plaining the real facts of the transaction. 

Another important ruling of the Chief 
Court is Jiiran Singh v. Jora (7), where 
an occupancy tenant had mortgaged his 
land to a stranger, contrary to the pro¬ 
visions of the Tenancy Act. On this the 
landlord brought a suit for cancellation 
of the mortgage. The occupancy tenant 
and the mortgagee resisted the suit on 
the ground that the contract of mort¬ 
gage had been rescinded and filed a re¬ 
ceipt in which the mortgagee acknow¬ 
ledged repayment of the mortgage-debt. 
On this plea the landlord’s suit was dis¬ 
missed. Possession of the holding how¬ 
ever remained in fact with the mort¬ 
gagee. Three years later the occupancy 
tenant (mortgagor) sued the mortgagee 
for possession of the land on the allega¬ 
tion that the mortgage having been res¬ 
cinded, the defendant had no right to re¬ 
main in possession. In defence the 
mortgagee pleaded that in order to avoid 
the landlord’s suit the plaintiff and he 
had made a pretence of redeeming the 
mortgage which had never been actually 
redeemed. The trial Court and the 
Divisional Judge declined to allow the 
defendant to raise the plea on the ground 
that he could not plead his own fraud. 
On further appeal to the Chief Court, 
Clark, C. J., hold that : 

“ the defendant was not precluded from plea¬ 
ding the joint fraud of himself and the plaintiff 
and showing the real nature of the transaction. 
The fraud was concocted between the parties 
with a view to defeat the landlord's claim, 
and it did not prevent either of them from plead¬ 
ing it against the other.” 

The learned Chief Judge further ob¬ 
served : 


The whole question was reconsidered 

v Y S 7 h t dl f Lal aQd r.eRossignol, JJ., in 
i an Lal v. Jelhu Mai (3) which was a 
suit, for possession brought by the son of 
^ne ostensible vendee against the vendor, 
in defence the latter pleaded that the 
deed was benami, executed solely to save 
the property from the attack of the ere- 
ditors. In bar of this plea the plaintiff 
contended that the defendants could not 
be allowel to set up their own fraud and 
the maxim nemo allegans turpitudincm 
sua?n audiendus est applied. The learn¬ 
ed Judges, after referring to various rul¬ 
ings bearing on the point, held that there 
was 

“ a heavy balance of authority in favour of per¬ 
mitting the defendants to set up the true facts 
relating to the transaction; the maxim nemo 
allegans turpitudincm suam audiendus cst 
must give way to the maxim in pari delicto 
potior cst conditio possidentis ” 

The point was again debated at con¬ 
siderable length in I Vazir Chand v. 
Karam Chand (9) before Addison, J., sit¬ 
ting singly and after discussion the 
learned Judge re-affirmed the view pre¬ 
viously taken in the Punjab. It will 
thus be seen that the course of decisions 
in the Punjab is uniformly in favour of 
the appellant. In Calcutta there is a 
large volume of case-law on the subject 
commencing with the judgment of the 
Sudder Diwan Adalat delivered in 1814 
in 11 am Indur Deo Rai v. Rup Naraiji 
(10). It is however not necessary to 
discuss these cases in detail, as they are 
very exhaustively analyzed by Mooker- 
jeo, J., in Jadu Nath Poddar v. Rup 
Lal Poddar (II), which is now the lead¬ 
ing authority on the subject in Bengal. 
At p. 978 of the Reports, the learned 
Judge lias thus summed up the result of 
his examination of the previous deci¬ 
sions : 

“ It is clear therefore that although in the 
earliest cases a very stringent rule was laid down 
to the effect that a person is not entitled to ask 
a Court of Justice to afford him relief from the 


" If the defendant’s allegation is true that 
the mortgage was never in fact redeemed and 
yet defendant were not allowed to plead this 
and plaintiffs were given possession, the result 
would be that plaintiff would get the benefit of 
the joint fraud, and the Court would be hel pin g 
(5) [1895] 61 P. R. 1895 
(G) A. I. R. 1925 Lah. 27=7G I. C. 128. 

(7) [19C5] 25 P. R. (1905)=65 P. L. R. 1905. 


consequences of his own misconduct, the later 
cases enunciated a more lenient view that tho 
real nature of the transaction ought to guido the 


\) [1916] 21 P. R. 1916=33 I. C. 255. 

0 [1928] 107 I. C. 110. 

)) [1819] 2 Sel. Rep. 118 . 

) 11906] 33 Cal. 967=10 C. W. N. 650=4 
O. L. J. 22. 



Lahore 509 


1932 Qadir Bukhsh v. Hakam (FB) (Tek Chan'], J.) 


Court in determining the ro.il rights of the par¬ 
ties. Upon this rule has been engrafted the 
distinction that, although whore the intended 
fraud has been carried into effect, the Court will 
not allow the true owner to resume tho indivi¬ 
duality, which ho has once cast off. in order to 
defraud others, yet if he ha* not defrauded any¬ 
one, the Court will not punish his intention by 
giving his estate away to another, whose reten¬ 
tion of it is an act of gross fraud. In my opi¬ 
nion this rule is eminently just and ought to be 
adopted as bassJ on sound equitable doctrine. 
It is obvious that, where the fraudulent purpose 
has actually been accomplished by means of the 
colourable grunt, the raisim applies in puri 
delicto potior cst conditio possidentis." 

Seventeen years later, the matter once 
again came under review in Baghupati 
Chatterjee v. Narishingha llori Das (12) 
and the same learned Judge, after refer¬ 
ring to all the available Indian case-law 
and discussing tho English and American 
cases bearing on the subject, re-affirmed 
tho view expressed by him in the cas8 
last cited and wound up his illuminating 
judgment with the following quotation 
from a decision of tho Supreme Court of 
the United States : 

“ The law leaves tho parties to such contract 
as it found them. If cither has sustained a loss 
by the bad faith of a particeps criminis, it is but 
a just infliction for premeditated aud deeply prac¬ 
tised fraud which, when detected, deprives him 
of anticipated profits, or subjects him to un¬ 
expected losses. He must not expect that a 
judicial tribunal will degrade itself by an exer¬ 
tion of its powers, by shifting the loss from the 
one to the othor, or to equalize the benefits or 
burthens which may have resulted bv the viola¬ 
tion of every principle of morals and laws As 
Chancellor Walworth puts it : ‘Whorever two or 
more parsons are engaged in a fraudulent tran¬ 
saction to injuro another, neithor law nor equity 
will interfere to relieve either of thoso persons, as 
against the other, from tho consequences of their 
own conduot.' ” 

It will thus be seen that the prevailing 
view in the Calcutta High Court is in 
complete accord with that enunciated by 
Plowden, J., in 1879, and uniformly fol¬ 
lowed since in this province. The latest 
decision of the Allahabad High Court 
hearing on the point is Vilayat Hussain 
v. Alt* Misran (13), and in that case also 
the same conclusion was readied. Grim 
wood Meats, 0. J., who delivered the 
judgment of the Court, observed that 
where the defence inoludes an allegation 

of a joint fraud by both plaintiff and 
defendant, the particulars of that fraud 
must be pleaded ; and it is then the duty 
of the Court to look into the matter, and 
i t it com es to the conclusion that the 
12) A. I. R. 1923 Cal. 90=71 I. 0. 1- 

13 A *‘n‘ 5.V 1923 A,L 504 =™ I. 0. 02=16 

Alii o9G. 


parties were acting together with a view 
to perpetrate a fraud, and did, in fact, 
perpetrate that fraud, anl that there is 
no differon.ee in the degree of emit, of the 
plaintiff (who is asking the Court to give 
him some help) and that of the defendant, 
the duty of tho Court is not to assist 
either party. 

The decision of the Bombay High Court 
to the contrary in I. L. It. 31 Bom. -195, 
to which I shall refer presently, was 
considered at length and dissented from. 
In Oudh tho earlier Single Bench ruling, 
Sarup Narain v. Mad ho Singh (11), fol¬ 
lowed the Bombay ruling aforesaid, hut 
recently in Bansidhar v. Ajudhia Pra¬ 
sad (15) a Division Bench, after an ex¬ 
haustive review of tho authorities, lias 
adopted the Calcutta, Lahore and Allaha¬ 
bad view and has decided that the more 
intention to defraud will not deprive tho 
true owner from recovering his property. 
When however tho fraudulent purpose 
has been effected the maxim in pari 
delicto potior cst conditio possidentis 
applies and the Court will help neithor 
party. In Burma, tho folding case is 
Maung Tin v. Ma Mai Myint(lS) where 
after an exhaustive discussion, Robin¬ 
son, C. J., summed up the reason of tho 
rule in the following terms : 

"The balance of authority is in favour of that 
which is. in my opinion, the true rule for decision 
in these oases, namely, that where tho contest¬ 
ing parties bavo beon parties to the fraud tho 
maxim let the estate lio whero it falls’ should bo 
enforced. Iu other words the Court will not 
assist a party to a fraud to obtaiu possession of 
the subject of tho fraud and thoy will not allow 
him to succeed by preventing tho othor party 
to the fraud from showing tho true naturo of the 
transaction. It is ono thing to forbid tho plead¬ 
ing of a fraud to obtain an advantage, nud quito 
another thing to rofuso to allow a party to tho 
fraud to plead tho true uaturo of tho transaction. 
In tho ono caso tho Courts would bo toudiuo 
thomsolvos to helping a party to a fraud to ob¬ 
tain tho benefit of his fraud, while iu the other 
case it would bo preventing a party to tho fraud 
from pleading and theroby permitting a further 
fraud to be committed. Where tho fraud had 
actually beon eOectuatcd tho sound rule i Q 
opinion, is to leave the partios exactly as they 
wore, that is to say, to leavo tho proporty in tho 
possession of whichever of the two parties to tho 
fraud it happened to rest with.” 

This rule has bean recently re-affirmed 
by the Rangoon H igh Court in Ma Nan 

(*4) U915) 18 O. 0. 131=30 I. 0. 25s! " ' 

(15) A. I. R. 1926 Oudh 120=32 I. 0. 333=07 
0. 0. 176. 11 

(IG) A. I. R. 1921 L. B. G 8 =G 6 I. 0. 459=11 
h. B. R. 83. 11 
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Chaw v. Ha E (17). At Nagpur the 
Judicial Commissioners appear to have 
consistently allowed the plea to be raised: 
see Janardan Damodar v. Pail:an Lala 
(IS), Maniram v. Ganesh (19) and C. P. 
Automobile Engineering Co. v. Ram- 
chandra Vishivanath (20). The latest 
decision in Sindh also is to the same 
effect J/ ul ChandHemraj v.Khem Cliand 
Thanmal (21). Coming now to the Bom¬ 
bay High Court, we find that the earlier 
ruliDgs were in complete accord with the 
view prevailing in the other Courts. In 
Luckmidas Eliimji v. Mulji Canji (22) 
the defendant was allowed to prove that 
the documents on which the plaintiff was 
relying were merely colourable, executed 
for the purpose of defeating his creditors 
and shielding the property from execu¬ 
tion, and the maxim in pari delicto potior 
est conditio defendentis was given full 
effect to. In this case Westropp, C. J., 
discussed at length the question in all its 
aspects and his judgment is of great im¬ 
portance, as containing a well-considered 
criticizm of Eolerts v. Roberts (23) which 
was subsequently relied upon without 
discussion by his successor, Lawrence 
Jenkins, C. J., for the contrary view in a 
case to which I shall refer presently. 

Tire rule laid down in Luckimdas’s 
case (22) was followed in Bombay in 
Chenvirappa Yirbhadrappa v. Puttappa 
Shivbassappa (24), Babaji v. Krishna 
(25) and Flonapa v. Narsapa (26), deci¬ 
ded by different Judges, who allowed the 
defendant in each case to defend success¬ 
fully his possession by showing that the 
real purpose of the transaction between 
himself and the plaintiff was to defraud a 
third party or the creditors generally. 

A contrary view however was taken in 
Sidlingappa v. Uirasa (27), where in 
similar circumstances the defence was 
disallowed on the ground “ that a deed 
cannot be avoided on the ground of fraud 
by a party to the fraud.” The judgment 
in this case was delivered by Sir Law¬ 
rence Jenkins, C. J., and like everything 

(17) A. I. R. 1927 Rang. 86=99 I. 0. 949=4 

Rang. 429. 

( 18 ) [1893) 7 C. P. L. R. 50. 

(19) [1909] 5 N. L. R. 146=4 I. C. 233. 

(20) A. I. R- 1926 Nag. 259=91 1. C. 1029. 

(21) A. I- R- 1930 Sind 9=118 I. C. 202. 

(22) [1880] 5 Bom. 295. 

(23) [1819] 2 B. & A. 367=20 R. R. 477. 

(24) [1887] 11 Bom. 708. 

(•25) [18941 18 Bom. 372. 

(26) [1699] 23 Bom. 403. 

(27) [1907] 31 Bom. 405=9 Bom. L. R. 542. 


else which bears the imprimatur of that 
great Judge, is entitled to the highest 
respect. I have therefore given much 
anxious thought and careful consideration 
to it and though I find that it has been 
dissented from already in our own Court 
as well in Calcutta and Allahabad, it is 
not without considerable hesitation and 
diffidence that I have decided not to fol¬ 
low it. The first point worthy of note 
is that, while the judgment refers to the 
rule that a party to a deed cannot avoid 
it on the ground of fraud, no reference is 
made to the maxim in pari delicto etc., 
which as shown already contains a well- 
settled rule, followed in numerous cases 
in England and this country. Secondly 
the earlier rulings of the Bombay Court 
itself, in which the maxim in pari de¬ 
licto potior est conditio possidentis had 
been given full effect to. were neither 
considered nor dissented from. A peru¬ 
sal of the judgment of Sir Lawrence Jen¬ 
kins in Sidlingappa v. Hirasa (27), 
s'.iows that it is based on two’English 
cases, Roberts v. Roberts (23) and Brac- 
kenbury v. Brackenbury (2S). and a deci¬ 
sion of the Bengal Sudder Court in 
Obhoychurn v. Treelochun (29). The 
first English case no doubt supports this 
view but, as pointed out by \Vestropp, 
C. J., in the earlier Bombay ruling al¬ 
ready cited, the authority of that case 
has been considerably weakened, if not 
altogether annihilated, by the subsequent 
course of decisions in England. I do not 
think any useful purpose will be served 
by discussing the English decisions at 
length, but reference may, in this con¬ 
nexion be made to the following cases, 
in which the defendant was allowed to 
raise the plea and the rule of in pari 
delicto was applied: llolman v. Johnson 
(30); Taylor v. Bowers (3l); Taylor v. 
Chester (32); Herman v. Jenchner (33) 
Kearley v. Thomson (34) and Gascoigne 
v. Gascoigne (35). 

The whole question has been discussed 


at_length by Taylor in his Treatise on the 

(28) [1820] 2 J. <fc W. 391=22 R. R. 180. 

(29) [13591 Beng S. D. 1639. 

(.30) [1775] 1 Cowp. 341=99 E. R. 1120. 

(31) [1876] 1 Q. B. D. 291=45 L. J.Q. B. 163= 
34 L. T. 938=24 W. R. 499. 

(32) [1869] 4 Q. B. 309=10 B. & S. 237=38 L.J. 
Q. B. 225=21 L. T. 359. 

(33) [18851 15 Q. B. D. 561. 

(34) [1S901 24 Q.B.D. 742=59 ^ 

63 L. T. 150=38 W. R. 614=54 T. P. 804. 

(35) [1918] 1 K. B. 223=S7 L. J. K. B. 333—11a 
L. T. 347=34 T. L. R. 168. 



Lahore 511 


1932 Qadir Bukhsh v. Hakam 

Law of Evidence (llth Edn.) "Vol. 1, 
pp. 97 and 98, S. 93, where the learned 
author has thus summed up the position 
so far as the law in England is concerned: 

M Indeed the better opinion seems to be that 
where both parties to an indenture either know 
or have the means of knowing, that it was exe¬ 
cuted for an immoral purpose, or in contraven¬ 
tion of a statuto or of public policy, neither of 
them will be estopped from proving thoso facts 
wbicli ronder tho instrument void nb initio; for 
although a party will thus in certain cases, be 
enabled to take advantage of his own wrong, yet 
this evil isofatrifling nature in comparison with 
the flagrant evasion of the law that would result 
from the adoption of an opposite rule. Although 
illegality is not pleaded by the defendant, nor 
sought to be relied upon by him by way of de¬ 
fence, yet tho Court itself, upon tho illegality 
appearing upon tho evidenco will take notice of it 
and will dismiss the action. Ex turpi causa non 
oritur actio. No polluted hand shall touch tho 
pure fountain of justice/* 

The second English case relied upon by 
the Bombay High Court is Brackenbury 
v. Brackenbury (28). If I may say so 
with all respect this decision, instead of 
supporting the contention of the plain¬ 
tiff appears to be more favourable to the 
defendant. The facts as given in the 
revised reports are, that a conveyance, 
executed for the purpose of giving the 
grantee a colourable qualification to kill 
game, remained without being madouse of 
in tho custody of the grantor and, after 
lus death, of his son. The grantee after¬ 
wards obtaining the possession of it, by 
representing that ho intended by moans 
of it to impose upon a third person 
claimed the estate. But Lord Chancel¬ 
lor Eldon dismissed the claim holding 
that in such a case “ a Court of equity 
will not grant relief to either party. The 
judgment of the Bengal Sudder Court in 
Obhoychurn’s case (29), which was cited 
with approval in the Bombay case, was 
expressly dissented from by Sir Bichard 
Couch, C. J.. in 21 W. R. 422 and Moo- 
kerjee J M m tho cases already citod, and 
is no longer considered to be good law in 
Bengal. 

If I may say so with all respeot the 
question was not considered at any length 
m the Bombay case and no detailed rea¬ 
sons given for the conclusion, which ap- 
pears to have been reached solely on the 

authority of the three cases discussed al- 

taken' h r'• Wmg 1 ther < ore fche view 
taken by Grim wood Mears, C. J i n 

l L J aya i R***«in v. Misran and Moo- 
^erjee, J., m Raghupa ti v. Hori Das, and 

(36) [18G4-G6] - 2 M. H. C. R. 249 -- 


(FB) (Tek Chand.J.) 

the decision of our own Court in Nand 
Lai v. Jelhumal, I must respectfully 
decline to follow Sidlingappa v. Flirasa 
(27) in preference to the earlier Bombay 
cases. In Madras the course of decisions 
has closely proceeded on the same lines 
as in Bombay, the earlier eases being all 
in favour of applicability of the rule in 
pari delicto potior est conditio possiden¬ 
tis, while the later cases ignored it. The 
earliest decision- of that Court which I 
have been able to find is Seshaiya v. 
Kandaiya (26), where it was held that 
a defendant may plead the joint 
fraud of himself and the plain¬ 
tiff as a bar to an action upon a 
contract which the plaintiff seeks to en¬ 
force by suit. Iu Venkatramanna v. 
Viranitna (37), Parker, J., expressly re 
affirmed this principle, which was ap¬ 
plied subsequently in Iianrjammal v. 
Vcnkatachari (38) and Yaramati v. 
Chundru Papayya (3S). The judgment 
of Benson, -J., in the case last cited con¬ 
tains a very elaborate discussion of the 
principle underlying the maxim. After 
referring to the general rule and dealing 
with the case of a benamidar the learned 
Judge observed at p. 330: 

"Here nn exception is allowed not for tho sako 
of the wrongdoer, but on grouuds of public 
policy, since tho Court ought not to assist a 
plaintiff to recover property or enforce a contract 
iu respect of which ho has no true title or 
right. The rule -of public policy cannot bo 
applied without allowing tho defendant to bene¬ 
fit by it. But the benefft ^fallowed him by 
accident, as -it were, and not in order to secure 
him any right to which ho is entitled." 

The rule laid down in this oase was 
subsequently adopted in Iintna Ilow v. 
Nukamma (40) and Raghavalu Chctty v 
Adinarayana (41). 

By the time that the next case, Ka - 
viayya v. Mamayya (42), in which the 
same question arose came, before the 
Madras High Court the judgment of Sir 
Lawrence Jenkins. C.J.,in Sid/ingapp a ‘ s 
case had been pronounced, and a Divi 
sion Bench following that judgment, disi 
allowed the plea of the defendant The 
decision m Kamayya's oase (42) has since 
been followed in Parthasarathy Reddiar 
v. Eandaswami Rcddi (43), Ramaswami 
N aickcr v . Alamelu Animal\ 4 inr., 
737) 11887 ] 10 Mad. 17 - J 

(38) 118961 18 Mad. 378. 

(39) [1897] 20 Mad. 326. 

(40) [1908] 31 Mad. 485=18 M T. T «7r 
, 41 [1909] 32 Mad. 823=2 10 C {g 

c 42) [1917] 43 1.0. 352. l6 ‘ 

'43) A.I.R. 1928 Mad. 711=73 I.O. 954. 
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Mad. 004, and in Panchaliamma! v. 
Devanaiammal .1.7.7?. 1925 Mad. 1016. 
These cases proceed on the lines of the 
Bombay judgment in Sidlingappa’s case, 
and as I have found myself unable to 
accept it as laying down sound law, I 
must decline respectfully to follow these 
Madras cases also. 

Before concluding the discussion, it 
seems necessary to refer to the decision 
of their Lordships of the Privy Council 
in Pam Surun Singli v. Mt. Pran Peary 
(14), which, though not on all fours, has 
an important bearing on the question 
under consideration. There in a former 
suit by a third party against X and Y, 
the two defendants made a joint state¬ 
ment that Y had mortgaged by way of 
conditional sale the property in dispute 
to -Y and that she was no longer its 
owner. This statement was admittedly 
false and had been made with the deli¬ 
berate object of defeating the then plain¬ 
tiff's claim. Subsequently, X brought a 
suit against Y for foreclosure of the 
alleged mortgage relying inter alia on the 
aforesaid joint statement of himself and 
Y made in the former litigation. In 
defence Y pleaded that the statement 
was false and had been made for the pur¬ 
pose of defrauding the then plaintiff. 
On a question being raised as to whether 
this plea was open to the defendant, 
James. L.J., delivering the judgment of 
the Judicial Committee, held that the 
joint admission did not amount to an 
estoppel as between the parties to the 
second suit and that "there is nothing 
whatever to prevent the defendant from 
showing the real truth of the trans¬ 
action.’’ 

The result of the above discussion is 
that, both on principle as well as autho¬ 
rity, in a suit by a benamidar to recover 
possession of property from the benefi¬ 
ciary, the latter is not precluded from 
pleading that both parties were in pari 
delicto and thus showing the real nature 
of the transaction. It now remains to 
consider if there is anything in the Pun¬ 
jab Alienation of Land Act which would 
justify a departure from the general rule 
stated above. It is admitted on all 
hands that there is no provision in the 
Act which may be said to bar such a 
plea, either expressly or by necessary 
implication. On the other hand, a care- 

(44) [1809-70] 13 M. I. A. 501=15 W. R. H 
(P.C.). 


ful perusal of the provisions of the Act 
leads one to the conclusion that its object 
and purpose will be served more effec¬ 
tively if the true facts are allowed to be 
brought to light, rather than if a veil is 
kept over them by the plea being ruled 
out. One of the peculiar features of this 
Act is that, where an alienation is made 
by a member of an agricultural tribe in 
favour cf a non-agriculturist in a form 
which is not permissible under the Act, 
and this fact comes to the notice of a 
revenue officer or a civil Court, a duty is 
cast on them to bring the case to the 
notice of the Deputy Commissioner forth¬ 
with, who is given.statutory authority 
to set matters right. For this reason 
therefore it is all the more necessary 
that the true facts bo investigated, and 
if it transpires that an effort had been 
made to evade the provisions of the Act, 
steps can be taken to have the transac¬ 
tion brought in conformity with its 
provisions. 


In this connexion it is also important 
to note that where a member of an agri- 
cultural tribe makes an alienation, whe- 
ther permanent or temporary, in favour 
of a non-agriculturist in contravention of 
the provisions of the Act, the contract is 
not void ab initio, and the possession of 
the alienee is not necessarily unlawful 
in every case: c.f Pal Singh v. Thakar 
Singh (45), Saghar v. Nur Ahmad (46), 
JJari Chand v. Burn Mai (47) and Bus - 
tomji’s Commentry on the Pun jab Alie¬ 
nation of Land Act PP; 47 136 and 206). 
For instance, if an agriculturist sells his 
land outright to a non-agriculturist and 
puts the vendee in possession, the latter 
cannot be ousted from possession forth¬ 
with. By obtaining a sale in his favour 
the alienee no doubt does not acquire 
a titlo as absolute owner. But his 
possession is certainiy not that of a 
trespasser. There is provision in the 
Act, enabling him to have the defect in 
his title removed by securing the sanc¬ 
tion of the Deputy Commissioner Lb. 6 (A)l 
and get the transaction validated with 
retrospective effect from the date of the 
sale. But if he fails to apply for such 
sanction, or if sanction is applied for and 
is refused, the so-called permanent aliena¬ 
tion ___ 

(45) 11900] 120 P.R. 1906. 

40) 11913] 79 P.R. 1913=19 I.C. 239. 

(47) [1900] 27 P. L. R- 1900. 
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‘‘takes effect ns a nnfructuarv mortgage ia form 
(n) permitted by S. G for such term ns the 
Deputy Commissioner considers to be reasona¬ 
ble: S. 14.° 

Ifc is however clear that in either 
case tho alienee’s possession is not 
unlawful at least for the time being. 
The capacity in which he holds such 
possession may vary. In case the sanc¬ 
tion of the Deputy Commissioner is ac¬ 
corded to the transaction he will acquire 
the status of an absolute owner. Fail¬ 
ing this, the law will recognize his in¬ 
terest in the land to be higher than that 
of a usufructuary mortgage for a term. 
But in tho latter event also, his posses¬ 
sion cannot be disturbed until the terra 
of the mortgage is over. Similarly, if 
the alienation by a member of an agricul¬ 
tural tribe in favour of a non-agricul¬ 
turist is by way of mortgage in a form 
not authorized by S. G of the Act, bis 
possession is still not unlawful. For in 
such a case also, on the true facts com¬ 
ing to light the mortgagee cannot be 
ejected, but the matter will be placed 
before the Deputy Commissioner who by 
virtue of the power vested in him under 
S. 9 shall revise or alter tho mortgage 

“so as to bring it in accordance with such form 
of mortgage permitted by or under the Act, as 
tho mortgagee appears to him to -be equitably 
entitled to claim. 0 J 


If this is tho correct legal position t 
between the alienor and the alienee, 
follows a fortiori that the benamida 
who has no real interest in the propert 
is not entitled to oust the real mortgage 
from possession. For the foraging°rea 
, 80 ns I hold that if in a suit by the ostensi 
;ble mortgagee for possession the defen 
dant claims to be the real beneficiar 
under the mortgage transaction there i 
do bar either under the general law o 
under the provisions of the Punial 

^ w ACt t0the defen '^n 
pleading the joint fraud of himself am 

fat^w^ by provin 8 the trui 

facts to defeat the latter’s claim, then 
being ample provision in the law to se 
matters right after it has been deter 

hl'd h d J hat fcbo 1 p . rovisions vl the statuti 
had been evaded by a colourable transac 
tion having been entered into. 

StJ’ t0 . fc !? qU03iion ref0 rnJd to 
i i? 9 ! 001 fchereforo is that the 

ff n ? n n- e , afc f fc r 0tlby the Cou ‘-t 
missed b lSb0d th ® plflinfciff ’ s suit 
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Broadway, J. —I concur. 

Coldstream, J— I am of opinion that 
the question referred to us in thi3 case 
should bo answered in the manner pro. 
posed by my learned brother Tek Chand. 
Dalip Singh, J.— I agree generally. 
Abdul Qadir, J.— I agree. 

K.N. R.K. Answer accordingly. 
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Harrison and Addison, JJ. 

Abdul Haq —Appellant. 

v. 

Shiromani Gurdwara Parbandhak 
Committee and another — Respondents. 

First Appeal No. 1439 of 1929, Deci¬ 
ded on 15th March 1932, against decree 
of Sikh Gurdwaras Tribunal, Lahore 
D/- 12th March 1929. 

(a) Punjab Land Revenue Ael (1887), S. 44 

Consistent entries in jomabandi from 1851 
cannot be rebutted by entry in muafi register 
in 1856 and by settlement order. 

The primary authority on title consists of tho 
jamabandi. and their value is very much greater 
than that of any entry in any muafi register. 
Henco entries consistently made from 1851 in 
all thei jamabandis showing the uiahant for the 
tunc being of a Gurdwara as the ownor of the 
and in suit, canuot be rebutted by an entry in 
the muafi register made in 1850, and by an order 
time of the last settlement t 0 the 
effect that the land was attached to the insitu- 
tion (a Gurdwara). rp ms P n 

(bJ Crant-yMuafidar" explained 5 ° 13 

A muafidar is not necessarily,though in fact 
he often .s, the owner of the land exempted from 
the payment of revenue: 1S4 P.7? ioqo 
P. H. 1916 (Rev.), Foil. • (P 5 J 5 C!] 

M. C. Mahajan, Labh Singh, Nazir 

?r-for1 P Sn rt L f ° r 

Cliaran Singh for Respondents. 

Harrison, J.— The petitioner Abdul 
tlaq is a mortgagee of the year 1910 
from niahant Hari Singh of certain land 
situate inside the Municipal limits of 
Amritsar City and also of certain house 
property He is the second mortgagee 
and both he and the first mortgagee 8 nre 
sented a petition under S. 5 of the Act 
claiming that the property mortgaged 
could only betaken by the Cnmmtf 
»lter their .Ui*. had be™ *7 ^ 
mortgagor took no action under S. 5 and 
his ri Shts, it any, have lapsed. The poti 
tion regarding the house propert v P |l« 

members of the tribunal Thi°peUtiot khS 
garding the land has been dismisset and 
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the second mortgagee has appealed pre¬ 
sumably being under the impression that 
the house property will not suffice to 
satisfy his mortgage in addition to that 
of the first mortgagee. 


The point involved in the case is 
simple enough, it being merely this: whe¬ 
ther the presumption as to the title in the 
land raised by the entries in the jama- 
bandis and the history of the succession 
over the last 80 years is displaced by cer¬ 
tain entries in the muifi register of the 
year 1856 and an order passed at the time 
of the last settlement in 1911 by the 
settlement officer. The president of the 
tribunal was of opinion that the onus 
had been displaced and that the Com¬ 
mittee had established their right to the 
land. The second member Lala Munna 
Lai held a contrary opinion and the third 
Sardar Kharak Singh, has discarded the 
revenue entries not as being disproved by 
the tr.uafi register, but as being practi¬ 
cally valueless, his words being: 

"There is no doubt, that the extract from the 
revenue papers prepared by the special Kanungo 
from the settlement papers of 18C5 and the 
subsequent settlements mentions the land as 
the property of the mahants, but these revenue 
entries are inconclusive, and they have a tend¬ 
ency to obscure the real nature of the tenure of 
the property and to facilitate its secularization 
and division by the mahant to their private uses. 
But it is the duty of the Courts to protect the 
property from breaches of trust by the trustees 
whenever the beneficiaries bestir themselves to 
save their interests from spoliation.” 


Whatever be the exact meaning of thi3 
passage it in no way affects the autho¬ 
rity of S. 44, Land Revenue Act, or the 
presumption of correctness, which at¬ 
taches to revenue entries. The following 
portion of this member’sjudgment ap¬ 
plies: S. 18 (b) and (d). These have no 
bearing on the case, for the second por¬ 
tion of S. 16 makes it quite clear that 
the preceding portion does not apply to a 
claim to a right, title or interest made by 
a person deriving title previous to 1st 
January 1920.from a past or present office 
holder The mortgage of this appellant 
is of the year 1919. The facts are as fol- 

0V The pedigree table is given at p. 34 of 
the printed paper book and goes back to 
one Sher Singh, four generations before 
the present minor, whose father alienated 
Hip land and bouses in favour of the pre¬ 
sent petitioner. In 1851 Narain Singh 
had been 32 years mahant and is shown 
in the column of maliks as owner of the 


land in suit. On his death without leav¬ 
ing a son he was succeeded by Mehr Singh 
his brother, who died in 1879 and was 
succeeded by his widow Mt. Prem Kaur. 
On her death Karam Singh succeeded, he 
being the third brother. On his death he 
was succeeded by his two sons Rup Singh 
and Hari Singh. On Rup Singh’s death 
his two widows Har Devi and Gur Devi 
were first shown but they subsequently 
waived their right in favour of their bro¬ 
ther-in-law Hari Singh and the share of 
Rup Singh was then entered in the name 
of Hari Singh. Hari Singh died in 1926. 
From 1851 to the present day therefore 
the mahants have been shown throughout 
as sons of their fathers, the only execep- 
tion being Mehr Singh who succeeded 
Narain Singh, his brother, and is shown 
as chela of his own father not of the 
preceding mahant. This is in the settle¬ 
ment of 1865. In certain documents 
the word “Chela” has been used and 
Narain Singh described himself indiscri¬ 
minately as chela and son. It is quite 
• clear that any idea of religious inheri¬ 
tance disappeared a very long time ago. 
These entries therefore are very strongly 
in favour of the ownership of the suc¬ 
cessive mahants as opposed to the owner¬ 
ship of the institution and against them we 
have the entry in themuafi register in the 
year 1856. Thjs is on p. 100 of the 
paper book. The printed heading has 
been destroyed. In Col. 3 Prem Singh 
and Mehr Singh are shown, Prem Singh 
being the uncle of Mehr Singh. The 
next entry runs as follows : 

"To bo maintainsd during tbe continuance of 
the Gurdwara.” 


And the next is : 

"The Gurdwara or temple of the Sikhs, dedica¬ 
ted to the memory of Gur Hargobind (6th Guru) 
to which the small piece of land is attached is a 
pacca old building where the grauth is read. 

I agree. (Sd.) C. Raikes, Commissioner. I con¬ 
cur. (Sd.) J- Lawrence, Chief Commissioner. 

At this time Narain Singh had clearly 
died and had been succeeded by his bro¬ 
ther and his uncle and the brother Mehr 
Singh is shown in this register as having 
been the chela of Narain Singh, his bro¬ 
ther, whereas in the jamabandi he is- 
shown as the chela of his father Man 
Singh—a curious state of confusion. 
Now, the all important question is * ae¬ 
ther the words “to which the small piec 
of land is attached ” disprove the cor 
rectness of the entries in the jamabandR 
Counsel for the Committee further relie 
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on the entry made in the last settlement 
which is as follows : 

“By order of the Settlement Officer dated 14th 
January 1913, this muafi to continue in tbo 
name of the Ourdwara through Hari Singh, on 
the terms previously settled.” 

He contends this moans not only the 
muafi but the land also. In 1856 it was 
held by responsible officers from the 
Chief Commissioner downwards and by 
the Settlement Officer in 1911 that the 
muaG was the property of the institu¬ 
tion, and it has been contended that the 
distinction between a muafi and a jagir 
lies in the fact that the title to the land 
and the right to the remission of revenue 
always go together in the case of a muafi 
but have no necessary connexion the one 
with the other in the case of a jagir. 
The words used might imply that this is 
the case, but the authorities on the sub¬ 
ject, viz., Douie’s Sottlemeut Manual, 
Art. 183, p. 89 and Ram Jas v. Sangan 
Lai (l) and Sant Bhim Sain v. Fazal 
(2) make it quite clear that there is no 
such distinction and a muafidar is not 
necessarily, though in fact he often is, 
the owner of the land exempted from the 
payment of revenue. The words used 
in 1911 are clear enough, but as pointed 
out by counsel for the appellant, the Set¬ 
tlement Officer could merely interpret 
and could not expand what has been en¬ 
tered in the muafi register in the year 
1856 and this register, as its name im¬ 
plies, deals only with remission of the 
revenuo and not with title to the land. 
The practice had grown up in the inter¬ 
val of entering this muafi in the name of 
the person shown as the owner of the 
land, and this practice was stopped in 
1911 and it was made clear that the 
muafi was to bo shown ns attached to 
the institution. From this it follows 
that the primary authority on title con¬ 
sists of the jamabandi and their value is 
very much greater than that of any en¬ 
try m any muafi register; and although 
the words are used in 1856 that the land 
is attached to the institution, this in no 
way can be taken as cancelling or revers¬ 
al th° entries consistently made from 
1851 onwards mail the jamabandis'show¬ 
ing the mahant for the time being as the 
owner of the land in suit. 

The result therefore is that the appeal 
must bo accepted and a decree given to 
the petitioner that the land in suit is 

(1) L1883] 184 1\ It. 188a. --~ 

(2) 11916] 2 P. R. 1916 Rev.=38 1.0. 41 


liable to pay any balance of principal or 
interest due on his mortgage and not 
satisfied by the sale of the house pro¬ 
perty mortgaged at the same time and 
by the same deed. The costs of the peti¬ 
tioner will be paid throughout by the 
respondents. Pleader’s fee Rs. 64. 

S.N./R.K. Appeal allowed. 
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Broadway, Ag. C. J. 

Sri Mandar Das —Petitioner. 

v. 

/lima Ram and others —Opposite Par¬ 
ties. 

Civil Revn. No. 20 of 1932, Decided 
on 13th June 1932, against order of 
Senior Sub-Judge, Ambala, D/- 8th De¬ 
cember 1931. 

Punjab Courts Act (1918), S. 44—Decree- 
holder A taking out execution of decree 
against B obtained at .Y— B's son C institut¬ 
ing suit at 1' as to declaration of title to pro¬ 
perty attached and applying for injunction to 
stay sale—1* Court not staying sale but only 
issuing injunction directing X Court not to 
confirm it—Order not complied with by X 
Court —.Y Court held to have acted without 
jurisdiction—Civil P. C. (1908), S. 115. 

A took oat oxccution of a mortgago decree ob¬ 
tained at X agaiust B, whereupon B's son C 
instituted a suit at 1' claiming that the pro¬ 
perty sought to bo sold bolonged to him and was 
not liable to bo sold ; C also applied under 0.39, 
R. 1 for injunction directing X Court to stay 
sale pending decision of his suit. V Court did 
not pass any order for stay of sale but issued an 
injunction to X Court that the sale should not 
be confirmed. Tho order was not complied with 
by A' Court, which ordered C to procoed under 
O. 21, R. 90. 

Hcid : that tho X Court acted without 
jurisdiction in refusing to give effect to injunc¬ 
tion issued by F Court and its order directing C 
to proceed under O. 21, R. 90, was liable to bo 
setasido. C not being party to oxccution pro¬ 
ceedings could not act under O. 21 R 90 • 
A. I. II. 1931 P. C. 33, Dist. (P 516 C 1] 

Nawal Kishore, Shamair Chand and 
Mohammad Amin —for Petitioner. 

Kishan Dayal and Dishan Narain — 
for Opposite Parties. 

Judgment.- In 1929 Ude Ram, etc., 
obtained a preliminary decree against 
Dal Chand, etc., in a suit based on a 
mortgage which decree was mado final on 
11th August 1930. These proceedings 
took place in Ambala. The decree- 
holders took out execution of this deoroe 
in Maroh 1931, whereupon ouo Sri Man- 
dar Das a son of Lai Ohand instituted a 
suit claiming that the property sought to 

be brought to sale belonged to him and 
was not liable to be sold in execution of 
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the decree. This suit was filed in Delhi 
and the decree-holders were made parties 
to it. An application was made by the 
plaintiff under O. 39, R. 1, Civil P. !C., 
praying for an injunction to issue 
directing the Court in Arabala to 
refrain from getting the property in 
suit sold pending the result of the 
suit. Tho Delhi Court came to the 
conclusion that the sale proceedings 
should not bo stayed but issued an in¬ 
junction to the Ambala Court to the 
effect that tho sale should not ho con¬ 
firmed. Tho order was not appealed 
against by tho decree-holders who were 
parties to tho suit in Delhi, but the Am¬ 
bala Court apparently refused to comply 
with it and recorded a brief order to tho 
effect that “ tho petitioner (Sri Mandar 
Das) was not a party to the execution 
proceedings and could apply UDder 
S. 21, R. 90, Civil P. C., for setting 
aside tho sale.” Against this order Sri 
Mandar Das has preferred this petition 
for revision. Now it is clear that the 
Ambala Court did not weigh the matter 
seriously. Admittedly tho petitioner, 
not being a party to the execution pro¬ 
ceedings, could not act under “ S. 21 
(presumably 0. 21, R. 90). 

It has been urged, and I think with 
some force that the Ambala Court acted 
without jurisdiction in refusing to give 
effect to the injunction issued by the 
Delhi Court. Mr. Ivishan Dayal has 
urged that the injunction itself was ultra 
vires inasmuch as though a sale might be 
stayed confirmation of sale could not. 
This seems to me to boa matter the res¬ 
pondent could have agitated by an appeal 
against the order of the Delhi Court. 
The fact remains that the sale lias not 
yet been confirmed. My attention has 
been drawn to Nanlie Lal v. Umrao 
Singh (l), but I am unable to see that it 
has any bearing on the question before 
me. In my judgment the Ambala Court 
had no jurisdiction to disregard the in¬ 
junction and I therefore accept the peti¬ 
tion and set aside the order of the Am¬ 
bala Court dated 8th December 1931. It 
has been urged that the objeet of the 
proceedings is to delay execution of the 
decree. The matter can be raised by ac¬ 
tion on the part of the respondents in the 
suit in Delhi. I have no doubt that if 
tho Delhi Cour t is satisfied that the in- 

-mT A. I. R- 1931 P. 0. 33=130 I. C. G36 = 58 
I. A. 50=27 N. L. R. 95 (P. 0.). 
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junction has been asked for in bad faith 
that Court will reconsider the position 
and withdraw the injunction. In the 
circumstances parties will bear their own 
costs in this Court. 

R.M./r.k. Petition alloioed. 
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Coldstream and Dalip Singh, JJ. 

Jagiri Lal and others— Appellants. 

v. 

Tara Cliand and others —Respondents. 

First Appeal No. 519 of 1926, Decided 
on 23rd February 1932, against decree of 
Sub-Judge, First Class, Amritsar, D/- 
25th January 1926. 

Limitation Act (1908), Art«, 11 and 120 — 
Decree-holder’s suit for declaration that 
alienation by judgment-debtor is fraudulent 
after adverse order is governed by Art. 11 — 
Suit by other creditors is governed by Art. 
120 . 

A suit by a decree-holder undor 0. 21, R. 63, 
Civil P. C., to declare an alienation by bis judg¬ 
ment-debtor as fraudulent after an adverse order 
has been made against him in objection proceed¬ 
ings is governed by Art. 11 and time runs from 
the date of the adverse order. Art. 120 does not 
apply to such a suit so far as the decree-holder is 
concerned. But as for tho other creditors of the 
judgment-debtor who had mot attached tho pro¬ 
perty in respect of which declaration was sought, 
the order in the objection proceedings (to which 
they were no parties) gave them no such presont 
cause of action as to bring their claim within 
the purview of Art. 11, and the grant of the relief 
asked for in favour of such creditors is barred by 
Art. 120: 32 P. H. 1901, lief. [P517C2;P 518 0 1] 

' Fakir Chand and Chandar Gupta —for 
Appellants. 

Durga Dus and Din Dayal Khanna 
for Respondents. 

Coldstream, J. — On 4th November 
1915, Ivaram Chand of Amritsar, a mem¬ 
ber of a joint Hindu family consisting of 
his father Mohan Lal, his brothers Aya 
Ram, Trilok Chand, Amir Chand and 
Jagiri Lal and his son Chattar Bhuj, exe¬ 
cuted a bond for Rs. 3,000 carrying in¬ 
terest at 2 per cent per mensem in 
favour of Tara Chand. On 6th July 1916, 
he and his wife Rawal Kaur, on her own 
behalf and for her minor son Chatar 
Bhuj, executed and registered a deed 
relinquishing their interests in the family 
property other than a house described as 
worth Rs. 5,000 in which they were to 
have a right of residence and a payment 
of Rs. 500 cash to Karam Chand. It wa3 
stated in the deed that Karam Chand was 
not on good terms with his father and 
did not wish to live with him. On 3rd 
December 1920, Tara Chand obtained an 
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arbitration decree against Karam Chand 
on his bond, the settlement being that 
Karam Chand was to pay Rs. G.GGO with 
interest at 1 per cent per mensem 
until realization. In execution of this 
decree Tara Chand attached Karam 
Chand's share in certain property in Am¬ 
ritsar owned by the family. An objec¬ 
tion was lodged in the executing Court by 
Karam Chand’s brothers on the strength 
of the deed of relinquishment of 191G. 
This was successful and the property was 
released by an order of 1st April 1922. 
On 13th March 1923, Tara Chand insti¬ 
tuted the suit from which this appeal 
arises against the objectors and Rawal 
Kaur and the sons of Karam Chand, 
Chatar Bhuj and Puran Chand, alleging 
that the property attached was ancestral 
and liable for Karam Chand’s debt, and 
praying for a declaration that the deed of 
1916 was null and void against the plain¬ 
tiff as having been executed without 
consideration and to defraud creditors. 
Aya Ram died and a third son was born 
to Karam Chand and impleaded as a de¬ 
fendant. 

The defendants alleged that the decree 
upon the bond was collusive and the deed 
• , • ^ genuine and valid. Ob¬ 

jection was also taken that the suit 
should have been instituted on behalf of 
all Karam Chand’s creditors. This ob¬ 
jection was removed by amendment of 
the plaint which now became a represen¬ 
tative one, and sought a declaration in 
favour of all the creditors of Karam 

to tho effect fchafc the deed was in¬ 
valid against them, as well as a declara¬ 
tion that a fourth share in the property 
was liable to attachment and sale in exe- 
cutmn of the decree. Tho Subordinate 
Judge, First Class, Amritsar, found in 
favonr of the plaintiffs on the issues aris- 

A h ° SQ pleadin 8 8 ai » d decreed the 
u 8 ?L Dst this decision the surviving 
three brothers of Karam Chand have pre¬ 
ferred the present appeal. For the ap¬ 
pellants Mr Fakir Chand urges that the 
trial Court s decisions that the deoree 
upon Tara Chand’s bonds was not conclu¬ 
sive and fictitious and 'that the deed of 
release was a colourable transaction in 
fraud of creditors, are not warranted by 
the evidence. He has also pressed the 
point of limitation (whioh was not taken 
in the appellant’s pleas at the trial, but 
was argued and was deoided against them 
by the Subordinate Judge) contending 


that the suit, as a whole, is one governed 
by Art. 120, Lim. Act, and therefore bar¬ 
red by time. 

After hearing counsel and considering 
the evidence I can find no justification for 
reversing the trial Court's finding that 
the decree obtained by Tara Chand upon 
his bond was not shown to be collusive, 
and that the deed of relinquishment was 
a gratuitous and fraudulent document. 
Mr. Fakir Chand argues that grave suspi¬ 
cion attaches to the decree because the 
bond was apparently executed secretly 
outside Amritsar (the scribe who proved 
its execution beiug, when he gave evi¬ 
dence, a deed writer of Tarn Taran) and 
the interest it carried was high. It is 
not however proved where the bond was 
executed. Two of the attesting witnesses 
belonged to Amritsar. The fact that the 
rate of interest may have been higher 
than usually fixed in loans taken by Am¬ 
ritsar shopkeepers is certainly not proof 
that the bond was partly or wholly ficti¬ 
tious. Nor is there any reasonable ground 
for holding that the decree upon it was 
in pursuance of a conspiracy between 
Karam Chand and his creditors. As re¬ 
gards the deed of relinquishment the 
arguments urged by Mr. Fakir Chand 
have been considered by the Subordinate 
Judge whose decision on the point was in 
my opinion fully justified by the evidence 
and the circumstances proved. 

There remains only the question of 
limitation. So far as Tara Chand’s claim 
is for a declaration that the deed is in¬ 
valid against him, and that Karam Chand's 
interest in the property is attachable and 
saleable in execution of his decree, there 
is no doubt that his suit is brought with¬ 
in time under Art. 11, Lim. Aot. His 
suit was based on the provisions of O. 
21, R. 63, Civil P. C., and he was at 
liberty in this suit to attack the deed : 
see Sant Ram v. Ganga Ram (l). The 
only authority cited by Mr. Durga Das 
(for Tara Chand) in support of his con- 
tention that the claim on behalf of cre¬ 
ditors other than Tara Chand is within 
time is Venkateswara Aiyar v. Soma - 

S hZ l l ra ^CheUiar (2), where it was 
held by Phillips, J., (with whom Ayling, 

recorded a dubious concurrence on the 
point of limitation) that even if Art. 120 
anc not Art. 11 , Lim. Aot, were appli- 
^ ble m 9uoh a suit, the .suit would be 

(1) 119041 32 P.R. 1904.-- 

(2) [1918] 44 1.0. 651. 
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within time because the cause of action 
did not arise on the date of alienation 
but on the date when the creditor seeking 
to set aside the alienation attacked knows 
that he has been defrauded. Whether or 
no that was a correct view in the circum¬ 
stance, and upon the evidence in that case, 
I am unable to see bow in the present 
suit as framed any of the plaintiffs could 
invoke the general principle of S. 18, 
Lim, Act, without alleging active fraud 
or designed concealment, or apply the 
particular provisions of any of Arts. 90, 
91, 95 and 96. Art. 91 i3 applicable only 
when the plaintiff is a party to the deed 
sought to bo set aside while the other arti¬ 
cles apply to suits entirely different from 
the present one. It is only by virtue of 
the provisions of Art. 11 that Tara Chand 
could attack the deed, because the order 
of 1st April 1922 gave him a cause of 
action. None other of the plaintiffs has 
at present any such cause of action, and 
for tlfem the grant of the relief asked for 
is barred by Art. 120. 

For these reasons I would accept this 
appeal only so fvr < as to delete from the 
decree the words “the creditors of." As 
Tara Chand has been successful in gain¬ 
ing the relief which he set out to obtain 
when ho instituted his suit, I would 
allow him his costs in appeal as well as 
in the lower Court. 

Dalip Singh, J.— I agree. - 

K.n./r.k, Order accordingly. 
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Jai Lal, J. 

Yaqub Khan and another —Appellants. 

v. 

Mohan Lal and another —Respondents. 

Second Appeal No. 1312 of 1931, Deci¬ 
ded on 10th March 1932, against decree 
of Senior Sub-Judge, Attock, D/- 18th 
June 1931. 

(a) Transfer of Property Act (1882), S. 6— 
Applicablity to Punjab — Merely principles 
apply. 

The Act is not in force in tlie Punjab and its 
principles have merely been made applicable to 
that Province being based on justice, equity and 
good conscience. (P 519 0 1] 

(b) Transfer of Property Act (1882), S. 6— 
Rights are transferable in absence of prohi¬ 
bition by law, custom or agreement. 

The plaintiffs instituted suit for possession of 
threo shops situated in the abadi of the village. 
It was alleged that defendants 1 and 2 were non¬ 
proprietors and occupied the shops in suit under 
the proprietary body and that they were there¬ 
fore not entitled by custom to transfer the same. 


They however sold the shops to defendant 3 and 
the plaintiffs alleged that they were liable to 
ejectment. Defendants 1 and 2 were not ordi¬ 
nary nonproprietary occupants of property in 
the village, but they held under a lease. There 
was no condition in the lease prohibiting transfer 
of tenancy. The land was expressly leased for 
building houses and the lessor was not entitled 
to eject the lessee, but his only right was to re¬ 
cover rent. 

Held : that lease was permanent and heri¬ 
table, and there was no reason to depart from 
the ordinary rule that in absence of prohibition 
by law, custom or agreement, every right is 
transferable : A. I. R. 1924 Cal. 1012 ; A. I. R. 
1921 Cal. 582 and 36 I. C. 126, Dist. [P 519 C 2] 

(c) Practice—Second Appeal—New ground 
cannot be raised. 

A ground which is not stated in the plaint nor 
raised in the lower appellate Court, cannot be 
allowed in second appeal. (P 519 C 2) 

Ram Lal Anand —for Appellants. 

Shamair Chand— for Respondents. 

Judgment.— The appellants instituted 
a suit for possession of three shops situa¬ 
ted in the abadi of village Mallah against 
three defendants alleging that defendants 
1 and 2 were nonproprietors in the vil¬ 
lage and occupied the shops in suit under 
the proprietary body and by custom were 
not entitled to transfer the same and that 
they had sold the shops to defendant 3 
and therefore all the defendants were 
liable to ejectment. The plea of the de¬ 
fendants was that the tenancy was trans¬ 
ferable in law and by custom. They denied 
that they were non proprietors in the 
sense in which that term is understood 
under the Customary law. On the other 
hand they claimed to be mukararridars 
presumably meaning that they were per¬ 
manent tenants. They also referred to a 
judgment of this Court in which, it was 
alleged, the rights of the parties had been 
determined in favour of defendants 1 
and 2. Neither counsel however have 
referred me to this judgment. 

The trial Court decreed the suit. The 
Senior Subordinate Judge on appeal has 
dismissed it holding that defendants 1 
and 2 were not ordinary nonproprietary 
occupants of property in the village, but 
they held under a lease granted not by 
the village proprietors, but by the pre- 
decessors-in-interest of the plaintiffs and 
that the lease was permanent and heri¬ 
table and the tenants were entitled te 
transfer their interests. In support of 
this conclusion reliance was placed on 
Ex. D-l which is a registered lease dated 
22nd July 1868. This lease recites that 
the lessor owed Rs. 40 to the lessee and 
in consideration of that amount had per- 
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manently leased eight marlas of land to 
the creditor for building a house. It is 
expressly provided that the transaction is 
not a mortgage, that the lessor would not 
recover any rent till the debt is paid to 
the lessee, and that after tho debt is re¬ 
paid, Rs. 3 shall be paid as an annual 
rent. Tho document also provided that 
if the rent is not paid after the payment 
of the debt then it shall be recoverable 
by suit. The lessee was entitled to oc¬ 
cupy the land himself and was also enti¬ 
tled to give it to another person for occu¬ 
pation, and the lessor was not entitled 
to eject tho lessee. Finally, it was stated 
that the landlord had only a right to 
reover rent and if the lessee loft the vil¬ 
lage and settled in another village then 
he was entitled to remove his materials. 

From the above it would be observed 
jthat _ there is no condition in tho lease 
|prohibiting a transfer of the tenancy. It 
jwas expressly leased for building houses 
[and the lessor was not entitled to eject 
'the lessee. His only right was to recover 
rent after the debt had been paid by him 
Jto the creditor. It is contended on behalf 
of tho appellants that unless there is an 
express condition to the contrary, a ten- 
ancy, even if it be permanent and heri¬ 
table, is not transferable if it was created 
before the passing of the Transfer of Pro¬ 
perty Act. That Act however is not in 
force in the Punjab and its principles 
have merely been mado applicable to this 
Province being based on justice, equity 
and good conscience. There is no autho¬ 
rity of this Court or the Chief Court of 
the Punjab in support of the appellant’s 
contention. Reliance is however placed 
on Sa/ar Ali Mia v. Abdul Rashid Khan 

(1), Sulin Mohan Banerji v. Raj Krishna 
Ghosh (2) and Ambica Prasad Singh v. 
Baldeo Lai { 3). Two of these cases aro 
judgments of the Caloutta High Court 
and the third, Ambica Prasad Singh v. 
Daldeo Lai (3), is a judgment of tho 
Patna High Court. They seem to relate 
to the tenancy of land held on tenure 
peculiar to those Provinces and I do not 
think they have any application to this 
I rovince. Moreover in Safar Ali Mia 
v. Abdul Rashid Khan (l), which is the 
latest judgment cited by the appellants 
it was expressly mentioned that no paeon 
building had been ereoted on the land 

(1) A. I. R. 1024 Cal. 1012=84 I. C. 2^ ~ 

(2) A. I. R. 1921 Cal. 582=00 I. 0. 82G. 

(3) [1910] 1 Pat-, L. J. 253=80 I.C. 12G. 


leased. The learned Judges laid parti¬ 
cular stress on this fact from which it 
would appear that if pacca buildings had 
been erected on the land leased the ten¬ 
ancy would probably -have been held 
transferable. In the present case pacca 
buildings havs been erected on the land 
in dispute. There is, in my opinion, no 
reason in this case to depart from the; 
ordinary rule that in the absence of aj 
prohibition by law, custom or agreement,! 
every right is transferable. 

Finally, it was contended by the appel¬ 
lants’ counsel that in the sale deed exe¬ 
cuted by defendants 1 and 2 in favour of 
defendant 3, it is recited that the sellers 
had absolute title to the property and 
therefore thero was a denial of tho land¬ 
lords' title which gave rise to a right in 
favour of tho landlord to forfeit tho ten¬ 
ancy. This however is not a ground for 
relief mentioned in the plaint which, as 
I have already stated, was based upon 
thespecial custom of this province prohi- 
biting the sale of their holding by non¬ 
proprietors in villages. It has been found 
that tho tenure of the defendants is not 
of that naturo. On this ground alono 
therefore the suit should have been dis-, 
missed, but it is also liable to be dismissed 
on the ground that even having regard to 
the real nature of tho tenure of the defon¬ 
dants the tenancy was transferable and 
the new ground raised for the first time 
bofore me on this second appeal is not 
tenable for the rqasons already stated. 
I therefore dismiss this appeal with costs.' 

B.R./R.K. Appeal dismissed. 
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Shadi Lal, C. J. and Broadway, J. 
Karam Cha Plaiutitl— Appellant. 

v. 

Basheshar Natli and another— Defen¬ 
dants—Respondents. 


cotters l atent Appeal No. 124 of 1927 
Decided on 13th April 1932, from decree 
of Addison, J„ D/- 9th May 1927 ir 
Civil Appeal No. 2786 of 1926. 

Limitation Act ( 1908 ), Art*. 106 and 120 - 
Sut for rendmon of account, and for mem< 

Art.120** g ° Verned by Arl 106 »nd not b; 

,J V K 0t ° dissolu «on of partnership, a sui 
was brought for rendition of accounts and fo, 

Ki Pt ?i nnd not Art - 120 hold t< 

be applicable: A. I. R. 19 22 Lah. 425, auc 

P r ,, . . CP 521 0 i; 

rr- 0 -Manchanda—l °r Appellant. 
Atrath Ram for Respondents. 
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Broadway, J.— This is an appeal 
under Cl. 10, Lettars Patent, arising out 
of a suit, instituted on 20th February 
1925, by Karam Chand, for the recovery 
of Es. 1,000 from Basheshar Nath. He 
also impleaded Dewan Chand and Amir 
Chand as defendants. In the plaint it 
was alleged that Basheshar Nath and 
Dewan Chand had jointly taken a con¬ 
tract for the sale of country liquor at 
Montgomery for the year 1919-20 and 
that subsequently the plaintiff, Karam 
Chand, and the defendant, Amir Chand, 
had become subpartners with Basheshar 
Nath in his eight annas share. The 
plaintiff alleged that he had advanced 
Es. 1,250 to Basheshar Nath in connexion 
with this subpartnership and that, on 
11th February 1920, he had been repaid 
Es. 500 by Basheshar Nath who had 
made an entry in the plaintiff’s account 
book acknowledging that a sumof Es. 750 
remained due by him as a loan, and ver¬ 
bally agreeing to pay interest on that 
amount. 

The partnership having come to an end 
on 31st March 1920, the plaintiff sought 
to bring the suit within time by alleging 
that, on 24th August and 6th November 
1922, Basheshar Nath had made certain 
admissions. Two alternative reliefs were 
claimed: (l) Plaintiff' asked for a decree 
for Es. 750 as a balance of the loan ad¬ 
vanced by him together with Es. 250 as 
interest or (2) a decree for Es 750 being 
the capital advanced, together with his 
share of the profits which had accrued 
to the subpartnership. Basheshar Nath 
contested the suit and denied his liabi¬ 
lity. The trial Court held that the sura 
of Es. 750 was not a loan made to Bash¬ 
eshar Nath by the plaintiff, but repre¬ 
sented part of the capital supplied by 
him. He further held that the suit was 
one for rendition of accounts of the sub¬ 
partnership which had come to an end 
on 31st March 1920, and that it was 
within time owing to the acknowledg¬ 
ments made by Basheshar Nath on 24th 
August and 6th November 1922, in the 
course of certain litigation. He granted 
the plaintiff a decree for Es. 750 holding 
that the plaintiff had failed to prove that 
he was entitled to a further sum of 
Eg. 250 on account of the share of the 
profits. Basheshar Nath preferred an 
appeal to the District Court against this 
decree. The learned District Judge agreed 
with the trial Court that the plaintiff 


had failed to prove that he bad made any 
advance to Basheshar Nath and held that 
the money in question formed part of the 
capital put into the partnership by the 
plaintiff. He agreed that the suit was 
one for rendition of accounts and that 
the acknowledgments referred to were 
binding on Basheshar Nath and would 
save limitation as against him, but that 
the suit was barred as it had to be brought 
against all the defendants of whom the 
remaining two had made no acknowledg¬ 
ments. He accordingly accepted the 
appeal and dismissed the suit. Against 
this decision the plaintiff preferred a 
second appeal to this Court. 

This second appeal came up before 
Addison, J., who held that the acknow¬ 
ledgments were not such as would save 
limitation, the acknowledgments being of 
a different liability from that upon which 
the plaintiff was suing. He has accord¬ 
ingly dismissed the appeal. Karam Chand 
has now preferred this appeal and on his 
behalf we have heard Mr. Ram Chand 
Manchanda. It is perfectly clear that 
the claim advanced against Basheshar 
Nath on the ground that the money had 
been lent to him in his personal capacity 
cannot now be gone into, both Courts 
having found that as a matter of fact the 
money had been advanced as part of the 
capital payable to the partnership by 
Karam Chand, and further this matter 
was not raised before the learned single 
Judge. The alternative claim advanced 
by the appellant was clearly a claim for 
rendition of accounts of the sub-partner- 
ship between him, Basheshar Nath and 
Amir Chand, and it is clear that the 
acknowledgments or admissions made by 
Basheshar Nath are not acknowledgments 
relating to this subpartnership. Indeed 
it is perfectly clear, as pointed out by 
Addison, J., that these acknowledgments 
contradict the existence of any such part¬ 
nership, Basheshar Nath claiming to 
have been a partner in the original part¬ 
nership. Mr. Manchanda then urged that 
Art. 120, Dim. Act, applied to a suit of 
this nature inasmuch as the claim made 
by the appellant was for an ascertained 
sum, namely, Es. 750, together with in¬ 
terest or profits. He urged that Nand 
Lai v. Partab Singh (l) is an authority 
for this proposition, but a reference o 
this case s hows that it has no bearing on 
(1) A. I.R. 1922 Lab. 425=69 I. C. 502-S 
Lah. 326. 
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the point at issue. The suit was not for 
rendition of accounts at all. In my judg¬ 
ment the’article applicable is Art. 10G, 
and as the acknowledgments relied on 
are not acknowledgments of the existence 
of the liability relating to the cause of 
action on which the present suit is 
brought, the suit has been rightly held 
to be barred by time. I would therefore 
dismiss this appeal with costs. 

Shadi Lai, C. J.—I concur. 

S.n./r.K. Appeal dismissed. 
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Broadway and Monroe, JJ. 

Mt. Barkat Bibi —Plaintiff—Appellant. 

v. 

Mohd. Amin and others — Defendants 
—Respondents. 

First Appeal No. 2819 of 1927, De¬ 
cided on 16th March 1932, against decree 
of Sub. Judge, 1st Class, Sargodha, 
D/- 31st May 1927. 

(«*) Civil P. C. (1908), O. 32, R. 3 — Court 
reader appointed to conduct case of minor— 
No notice given to minor nor to reader— 
There was no guardian ad litem and so 
decree did not bind minor. 

Court appointed the reader of the Court to 
conduct the case of a minor defendant. No 
notice however was sent to the minor, under 
0.82, R. 3, nor was any notice sent to tho 
reador. 

Held : that no guardian ad litem was ap¬ 
pointed for the minor, and so dccroe passed was 
not binding on tho minor. f P 522 C 2] 

(b) Civil P. C. (1908), O. 32, R. 7-Order 
allowing compromise and granting decree in 
terms of it is illegal if Court does not con¬ 
sider whether compromise would benefit or 
prejudice minor. 

Where a Court passes an order allowing com¬ 
promise and granting decreo in accordance with 
tho terms of it, without ever considering its 
terms with a view to ascertaining whether the 
compromise was for the benefit or to the preju¬ 
dice of the minor, the order is illegal, and the 
decreo does not bind the minor. IP 522 C 2] 

Ohulam Moliy-iid-Din and Natval 
Kishore —for Appellant. 

Nanak Chand and Ram Lai Anand — 
for Respondents. 

Broadway, J. — One Sheikh Haidar 
Bakbsh died in April 1914 and on his 
death his estate *was mutated in favour 
of his two widows and their offspring. 
One widow, Mt. Karam Nur, with her 
daughter Zubeda Begam was shown as in 
possession of one-third of the estate, and 
the second widow Aisha Bibi with her 
ohildren, Barkat Bibi, Amir Ali and 
Abdul Aziz, was entered as in possession 
of the remaining two-thirds. Some time 
in 1915 the two boys Amir Ali and Abdul 
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Aziz died. Mutation then was effected 
of the two-thirds share in the names of 
Aisha Bibi and her daughter Barkat Bibi. 
In October 1916 Ghulam Hussain, father 
of Sheikh Haidar Bakhsb, instituted a 
suit claiming his share, under Mahome- 
dan law, of his son Haidar Bakhsli s 
estate. lie impleaded the two widows 
of Haidar Bakbsh and the two minor 
daughters, Zubeda Begam and Barkat 
Bibi. While this case was pending Aisha 
Bibi died and on 3rd May 1917 an ap¬ 
plication was made asking that Mt. 
Barkat Bibi should be entered on the re¬ 
cord as her mother’s legal representative. 
Mt. Karam Nur objected to this, but in 
spite of her objection Mt. Barkat Bibi 
was brought on the record as her mo¬ 
ther’s legal representative and Abdul 
Bahim her husband was appointed her 
guardian ad litem. The case came up at 
Bhera, instead of at headquarters, on 
19th March 1918. On that date Abdul 
Rahim failed to attend, and an order was 
accordingly passed to the effect that as 
Abdul Rahicn, the guardian of Mt. Barkat 
Bibi, had failed to attend, it was obvious 
that he was not taking interest in tho 
case aDd that the reader of the Court 
should be appointed to conduct the case 
for her. No notice was sent to Mt. 
Barkat Bibi under the provisions of 
O. 32, R. 3, Civil P. C., nor apparently 
was any notice sent to the said reader. 

On 20th March 1918, an application 
wa9 put into the Court signed on behalf 
of Ghulam Hussain, plaintiff, and Karam 
Nur for herself and as guardian of her 
minor daughter. In this application it 
was set out that the parties had compro¬ 
mised the case, that it had been agreed 
that the parties were governed by custom 
and not Mabomedan law and that under 
the compromise Ghulam Hussain was to 
he given one-third of his son’s estate and 
Karam Nur the remaining two-thirds as 
absolute owners. This application was 
placed before tho learned Subordinate 
Judge who recorded a short order to the 
effect that in the circumstances of the 
case the parties were permitted to enter 
into a compromise privately. The “par¬ 
ties" there could obviously refer only to 
the persons on whose behalf the applica¬ 
tion had been made and it is therefore 
olear that at that stage of the case the 
position of the minor Mt. Barkat Bibi 
could not have been present in the mind 
of the learned Subordinate Judge. The 
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compromise was then put in which was 
signed by the same parties with the ad¬ 
dition of the signature of Ram Chand, the 
reader of the Court. The signature is 
peculiar. Ho first signed as ‘’agent” of 
Mt. Barkat Bibi and then struck off the 
word agent and substituted therefor 
the word guardian or wali. This com¬ 
promise appears to have been placed be- 
fore the learned Subordinate Judge who 
then recorded a very brief order allowing 
the compromise and granting a decree for 
one-third share of the property in dis¬ 
pute in favour of the plaintiff Ghulam 
Hussain in accordance with the terms of 
the compromise. Here again there is 
nothing to indicate that he considered 
the position of Mt. Barkat Bibi who was 
thus being deprived of everything so far 
as her father s estate was concerned. 

On 20th June 1925 Mt. Barkat Bibi, 
having attained majority, instituted a 
suit against Md. Amin, son of Ghulam 
Hussain who had died, and Mt. Ivaram 
Nur her stepmother, claiming that the 
parties were governed by Mahomedan 
law and that she was entitled to a certain 
definite share in her father’s estate. She 
was met by various defences, one of them 
being that the suit could not proceed as 
she was bound by the decree passed on 
the compromise of 20th March 1918. 
The learned Subordinate Judge disposed 
of the suit on that issue which runs as 
follows : "Is the plaintiff not bound by 
the compromise decree of 20th March 
1916.” The suit was dismissed a9 it was 
held that a guardian had been appointed 
by the Court and that the plaintiff had 
failed to prove that the compromise had 
been obtained by fraud or collusion on 
the part of her guardian or that he had 
been guilty of any deliberate neglect. 
Against this dismissal of her suit Mt. 
Barkat Bibi has preferred this appeal to 
this Court, and it has been contended 
that the order of 20th March 1918 did 
not, either in law or in fact, make any 
appointment of a guardian so far as the 
plaintiff-appellant is concerned. For Md. 
Amin, Mr. Ram Lai Anand has conceded 
that the proceedings of 20th March 1918 
were irregular and were not binding on 
Mt. Barkat Bibi. For Mt. Ivaram Nur 
however Mr. Nanak Chand has stoutly 
contended that the order appointing Ram 
Chand a9 guardian was lawful and that 
the plaintiff was bound by the compro¬ 
mise. I have already referred to the 


orders relating to the appointment of the 
guardian which were passed on 19th 
March 1918 in the former litigation. 

In my judgment it is perfectly clear 
that Ram Chand was not appointed guar¬ 
dian by the learned Subordinate Judge. 
He was merely appointed to conduct the 
case. The provisions of O. 32, R. 3, 
Civil P. C., were wholly ignored, and 
Ram Chand cannot be treated as a guar¬ 
dian either in law or in fact. Again, the 
order of the learned Subordinate Judge 
in the former suit is bad for the reason 
that it is perfectly obvious that he never 
for one moment considered the terms of 
the compromise with a view to ascertain¬ 
ing whether the compromise was for the 
benefit or to the prejudice of the minor. 

1 would therefore accept this appeal with 
costs against Mt. Ivaram Nur and return 
the case to the trial Court for disposal 
of the other issues in accordance with law. 

Monroe, J. —I agree. 

S.N./r.k. Case remanded. 
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Abdul Qadir, J. 

Umar Din —Petitioner. 

v. 

liagku Nath Sahai and another — 
Opposite Parties. 

Civil Revn. No. 506 of 1931, Decided 
on 20th April 1932, from order of Dist. 
Judge, Sialkot, D/- 11th April 1931. 

Limitation Act (1908), Art. 164-AppIica- 
tion to *et aside ex parte iniolvency order, 
being under O. 9, R. 13, i« governed by 
Art. 164. 

There is no provision in the Insolvency Act 
for the setting aside of an order of adjudication 
of an insolvent passed cx parte. Application for 
setting aside such an order has to be made under 
O. 9. R. 13, and so is governed by Art. 1G4. 

IP 523 C 2] 

Hem Raj Jdahajan —(or Petitioner. 

Ram Lai Anand and Af. C. Mahajan 
for Opposite Parties. 

Judgment. —Kaghu Nath Sahai, de¬ 
cree-holder, had got Umar Din, judgment- 
debtor; imprisoned in execution of his 
decree. The latter was sent to jail for 
six months on 5th MaVch 1930, and \'as 
released on 1st August 1930. The de¬ 
cree-holder filed an application under the 
Insolvency Act on 22nd April 1930, pray¬ 
ing that Umar Din may be declared an 
insolvent. Notice of this application was 
duly issued to Umar Din in jail and was 
served on him on 29th May 1930, and 
he was to appear on 26th June 1930, to 
oppose this application if he desired to 
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do so. He did nofc take any stop to ap¬ 
pear or to be represented, and orders 
were passed ex parte against him on 26th 
June when he was declared insolvent. 
On 11th August 1930, he put in an appli¬ 
cation under O. 9, R. 13, Civil P. C., to 
have the ex parte order set aside. This 
application was opposed by the decree- 
holder as barred by time. The Senior 
•Subordinate Judge held that it was so 
barred aud dismissed it with costs. Umar 
Din appealed to the District Judge, who 
agreed with the trial Court in holding 
that the application was time barred. 
There was a prayer in the grounds of 
appeal before him that the case was a fit 
one for extending the time allowed for 
the application under S. 5, Lim. Act, but 
the learned District Judge could not see 
his way to extending time in the circum¬ 
stances of the case, as, apart from the 
fact that it was open to Umar Din to 


engage a counsel or authorize an agent t 
appear on his behalf, while he was i 
jail, it came to light that the estate c 
the appellant had been realized and dis 
tribufced among the creditors in the mean 
whilo. The Court held therefore tha 
any concession to the appellant by wa 
of extension of time would mean a grea 
hardship to the creditors and bona fid 
vendees of the property of the insolveu 
judgmont.debtor. 

He has now come up to this Court ii 
revision and two points are argued on hi 
behalf by Mr. Hem Raj Mahajan: (l) tha 
Art 164 , Lim. Act, which has been ap 
plied to the petitioner's case is not ap 
plicable and the article which govern 
the case is Art. 181, Lira. Act; (2) tha 
the petitioner had sufficient cause for no 
appearing before the insolvency Court a 
he was in jail at the time. Both thes 
arguments have been dealt with fully b' 
the learned District Judge and no ela 
borate discussion of these points appear 
to bo necessary in disposing of this revi 
sion. I here is no provision in the Pro 
vinoial Insolvency Act for the settim 
aside of an order of adjudication of 
insolvent passed ex parte. S. 5, Insol 
vency Act, provides that the insolvency 
JS!! r i > , ln , re £ ar<1 to Proceedings unde: 
slmlHo ’l " 'Vi haVe th0 Satne P° wers 

and fin - h6 8 . am6 P rocedu re as it ha: 
and follow , n the exercise of origina 

thlfc jurisdiction. On the analogy o: 

at applications are submitted unde. 

O. 9, R. 13, Civil P. C., by insolvents 


who question an order of adjudication, 
passed against them ex parte. This parti^j 
cular petitioner applied under the same! 
order and rule. Art. 164, Lim. Act,; 
clearly governs 0. 1), R. 13, and Art. 181) 
cannot apply to it, because it is ravlr 
applicable only to cases for which ik 1 
period of limitation is provided elsewhere. 
I think therefore that Art. 164 has been; 
rightly applied to this case and the peti¬ 
tioner’s application was barred by time. 

On the question of sufficient cause I see 
no reason to take a different view from 
that taken by both the Courts below, 
especially in view of the fact brought 
out in the order of the District Judge, 
that the estate of the insolvent having 
been realized and distributed in the 
meanwhile, it would be very unfair now 
to set aside all the proceedings and to 
cause loss to innocent third parties, who 
had purchased that property. This revi¬ 
sion is therefore dismissed, but the par¬ 
ties are left to bear'their own costs for 
the same reasons as influenced the Dis¬ 
trict Judge when he ordered the costs to 
be borne by the parties respectively. 

S.N.. R.K. Revision dismissed. 






Dalip Singh, J. 

Ilari Chand Plaint-ill—Appellant. 

v. 

Mela Ram Defendant—Respondent. 
Second Appeal No. 1G20 of 1931, Deci¬ 
ded on 1st April 1932, against decree of 

1931 Gujranwala, D/- 6th July 

(a) Civil P. C. (1908), O. 2, R. 2-Previous 
•uit for possession by mortgagee being based 
on clause in mortgage deed that if money is 
not paid by certain date, mortgagee would 
be entitled for possession—Suit dismissed 
for default Subsequent suit based on an¬ 
other clause that if mortgagee lost possession 
of mortgaged property he would be entitled 
to recover money from other property and 
per a on Cause of action for both suits held 
to be same. 

m previous suit which was brought by tho 

for , del,vor y of possession of tho mort¬ 
gaged property was based on a clause iu tho 

not'Sf h d ° ed ‘ f ^ th0 mort S°S c money was 

be oSitledVo m dat0 ' ‘l 16 mort 8*gee would 
be ontitled to recover possession of tho mortgaged 

d«ffnu y ‘ 7. h u° SU,t howovei: was dismissed for 

tS t and tho mor ^sagee brought another suit 

dl«d ^ n b fr d » U P° n . another clause in tho sale 
deed to tho ofTeot that m case the mortgagee lost 

mortgaged property, ho^ould 
be ontitkd to recover mortgage monoy from tho 

Wc/J ° P th M Dd P0rSOn ? ( th0 mort 8ngor. 
cjT. , . t l hftt tho CRUS0 of action in both tho 
suit was tho same. q 2 ] 
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(b) Civil P. C. (1908), O. 2, R. 2—Cause of 

action. 

The existence of a covenant following the 
general law does not make a cause of action 
different in the one case to what it might be in 
the absence of such a covenant. [P 524 C 2] 

(c) Civil P. C. (1908), O. 2, R. 2—Appli¬ 
cability. 

The mere fact that reliefs claimable were in 
the alternative would uot prevent the application 
of 0. 2, R. 2 :A. I. R. 1920 Lali. 1 (F.B.), Expl. 
and Dist.; A.I.R. 1021 Lali. 309; 00 P. It. 1881 ; 
A.I.It. 1026 Pat. 67 aud A. I. R. 1025 Oudh 524, 
Foil. [P 525 C 1] 

Mehr Chand— for Appellant. 

Cliandar Gupta for Fakir Chand —for 
Respondent. 

Judgment. —This was a suit on a 
mortgage deed for recovery of the mort¬ 
gage money by sale of property. It was 
dismissed by the lower appellate Court 
holding that the suit was barred under 
O. 2, R. 2, Civil P. C. The facts are that 
the mortgage-deed contained a clause that 
if the mortgage money and interest were 
not paid by a certain date, namely, 28th 
June 1923, the mortgagee would be en¬ 
titled to take possession of the property. 
On the failure to pay having occurred 
tho mortgagee brought a suit for delivery 
of possession. In that suit the plaint as 
framed showed that the cause of action 
was the nonpayment of the mortgage 
money and the non-delivery of possession 
according to the covenant. That suit 
was dismissed in default and a review and 
an appeal were also dismissed. The mort¬ 
gagee then brought tho present suit and 
the plaint as framed shows that the 
cause of action was the failure of the 
mortgagee to get possession though an 
attempt was made in the plaint to bring 
the suit under another clause in the 
mortgage deed which provided that, in 
case the mortgagee lost possession of tho 
mortgaged property, he would be entitled 
to recover tho mortgage money from the 
other property and person of the mort¬ 
gagor. The mortgagee as a fact never lost 
possession for the simple reason that he 
never got it. Also the clause provides 
for a suit for recovery of the money from 
other property and not for recovery of 
the money from the property charged. 

The question therefore is (l) whether 
the two plaints are based on the same 
cause of action and. secondly, if they are 
based on the same cause of action, whe¬ 
ther the reliefs being in the alternative, 
O. 2, R. 2, Civil P. C., has no applica¬ 
tion.' The learned counsel for the appel¬ 


lant has contended that the cause of 
action in the previous suit was r simply 
the nonpayment of the mortgage money. 
According to him the cause of action in 
the present suit is threefold : (l) It is 
a loss of possession and the relief claimed 
is based on the covenant in the deed. 
This has already been dealt with and 
may be rejected without further comment. 
Secondly, the cause of action, according 
to him, is the execution of the mortgage- 
deed read with S. 67, T. P. Act. This is 
merely an involved way of stating that 
tho cause of action is the nonpayment 
of the mortgage money on the due date. 
If this were correct, then, according to 
his own argument, it would be, as far as 
I can see, exactly the same as the cause 
of action in the previous suit, with the 
distinction that one would be based on 
the covenant and-the other would be 
based on the statutory provision. But 
I do not see that that would essentially 
change the nature of the cause of action. 
Thirdly, he contends that the cause of 
action in the present suit is statutory and 
based on the principle underlying S. 68 
(d), T. P. Act. This may be accepted and 
tho question then remains whether this 
cause of action wa3 or was not included 
in the previous suit, whether on tho 
statute or by the convenant. Now, I do 
not see that the existence of a covenant 
following the general law makes a cause 
of action different in the one case to what 
it might be in the absence of such a con¬ 
venant. Such a covenant is obviously 
merely a superfluity and I do not think 
is any necessary part of the cause of ac¬ 
tion. I bold therefore that the cause of 
action in the presant case is the same as 
the cause of action in the previous suit 
and is really the failure to get possession 
under the mortgage deed. 

It remains now to consider the second 
point, namoly, the question of alternative! 
reliefs. The argument is that as the 
relief of possession could not be granted 
along with the relief of payment of mort- 

oa^e money, therefore O. 2, R. 2 does 
no°t apply as was held in Parmeshan 
Das v Fakiria (l), the Full Bench rul¬ 
ing On the other hand the learned 
counsel for the respondent has Cltea on * 
rulings, namely, EarnamSmgh v Bhole 
Singh (2) a Division Benc h ruling of the 

' (iMlRTo^OLah. 1=1 Lab. 457=59 I.C. 71 

(2) AJJL 1921 Lah. 309=56 I.C. 9CG. 
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Lahore Higli Court; Gahi Mal v. Shera 
,(3). A. I. R. 192fi Pat. 87. and A. I. R. 
,1925 Oudh 524, wherein it was held that 
ithe mere fact that reliefs claimable were 
[in the alternative would not prevent the 
(application of O. 2, R 2, Civil P. C. 
;The learned counsel for the appellant 
contends that all these rulings must he 
considered bad law in view of Parmeshari 
Das v. Falciria (l). As I read the Full 
Bench ruling however it was a decision 
on the wording of a particular mortgage 
deed and all that was held in that case 
was that the reliefs were not claimable 
at the same time. It was not a case of 
the reliefs not being grantable at the 
same time but the plaintiff could not 
claim them simultaneously. Here the 
plaintiff could claim two reliefs simul¬ 
taneously though the Court could, of 
course, grant only odo or the other and 
not both. This distinguishes, in my 
opinion Parmeshari Das v. Fakiria (1). 
This being so, there is no reason to differ 
from the rulings cited by the learned 
counsel for the respondent and I there¬ 
fore hold that the suit was barred under 
O. 2, R. 2, Civil P, C., and dismiss the 
appeal with costs. 

—S.N./r.k. Appeal dismissed 

(3) [1S81] 90 P.R. 1881. — 
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Dalip Singh, J. 

Jetha Mal and another — Judgment- 
debtors—Appellants. 

v. 

Punjab and Sindh Bank Ltd., Amrit. 

sar —Decree-holders—Respondents. 

Mi so. First Appeal No. 1421 of 1931, 
Decided on 6th April 1932, against order 
of Senior Sub-Judge, Amritsar, D/- 6th 
July 1931. 

Limitation Act (1908), Art. 166-Auction 
tale in execution ordered for 5th May — Re¬ 
port called for 7th May - Pre.iding officer 
•igningla.t bid on 5th May — Judgment- 
debtor . application of 5th June to .el a.ide 

R 84 h,n l,me ~ Civil P C. (1908),O. 21, 

An auction sale of cartaiu property in execu¬ 
tion of a decree was ordarod to take place in the 
precincts of the Cdurt on 5th May 1931 and 
report was called for on 7th May 1931. Tho 

n ' CtU . aUy S ‘ 8ned b y the Presiding 
officer of the Cburt on 5th May Tho judgmout- 

“ 5th ■' un ° i ° 

fcbrt J t t thc of the presiding officer's 
signing must be takon to moan that it was fchn 

St 1 11,8 Oo r 18 "“««“«>• «»“ % 

subject to any othor conditions that micht 
have arisen in tho case and tho fact that a re¬ 


port was called for for 7th ?«Iay 1931 iu spite of 
tho actual presence of the officer presiding on the 
5th showed that the Court had some idea of 
reserving the right to accept the final bid or not 
aud therefore the sale must be held to be com¬ 
pleted on 7th May aud hence the judgment- 
debtor's application was within time. 

[P 526 C 1) 

Mehr Chand —for Appellants. 

Daulat Ram —for Respondents. 

Judgment.—The appellant, who is 
the judgment-debtor, put in objection to 
the sale of certain property which was 
auctioned under a mortgage decree and 
sold to the decree-holder. The applica¬ 
tion was dismissed on the ground that 
it was time-barred. The sale was ordered 
to take place on 4th and 5th May 1931. 
On the last date the sale was to take 
place in the precincts of the Court. A 
report was called for for 7th May 1931 
and the present application was put in 
on 5th June 1931. The argument of the 
loaded counsel for the appellant has 
been that under O. 21, R. 84, the Court 
must declare the purchaser before tho 
sale is completed. He has relied on Jai 
Bahadur Jha v. Matukdhari Jim (l) 
and Surendra Mohan Sarkar v. Man - 
matha Nath Bancrji (2). These rulings 
no doubt support his opinion. On the other 
hand, there is a ruling of this Court re¬ 
port^ in A. I. R. 1931 Lah. 78 where 
the Patna ruhng was distinguished on 
the ground that that ruling was with 
reference to the speoial rules obtaining 
in the Patna High Court. On inquiry 
as to what these rules were the learned 
counsel for the respondent stated that 

LTm & 3 S ‘, Vet V n ^ h9 j ud S'“ent. namely, 
that the sale should always take place 

in the precincts of the court-house If 
therefore this is the ground of the 
distinction it would not apply to the 
facts of this case for the sale was ordered 
to take piece in the preoinots of the 
Court. 

The learned counsel for the appellant 
has further relied on Atma Singh v. Dwii. 
chand (3) and Mt. Ehairan v. Alliance 
Batik of Simla (4). In those ruling it 

H?H A 95 that tb f SalQ is iDoom Pleto un¬ 
til the 25 par cent purchase 'money de 

manded by 0 21, R. 84, has been put 

into Court. The learned co uusel further 

U) p a t.« 3 f 23 Pftt ' 625=76 I- C. 113=2 

(2) Gab 7 I 88 1931 Gal ' 533=134 T - 0. 147=6S 

(3) [1909] 1 I. 0. 12. 

(4) [1919] 50 I. C. 914. 



526 Lahore 


1932 


Nasar Ahmad y. Saidunnisa (Addison, J.) 


contends that as the decree-holder was 
the purchaser and did not put in this 
25 per cent and had not obtained an 
order as to set-off under O. 21, R. 72 the 
sale could not be held to be complete 
until this money had been put in or an 
order had been obtained from the Court 
allowing him to set-off this amount 
against the decretal'amount. The learned 
counsel for the respondent has relied on 
A. 1. R. 1931 Lah. 78, A. I. R. 1929 
Lah. 673, A. I. R. 1930 Lah. 41,4.2. R. 
1931 Bom. 252 and Martand•Trimbak v. 
Day a Appaji (5). Reference has also 
been male to A. I. R. 1931 Oudli 291 and 
M-unshi Ram v. Ram Narain (6). The 
fact seems to bo that the rulings are con- 
flicting. A ruling reported as A. I. R. 
1930 Lali. 41, which is by myself, ap¬ 
pears to contain words which would 
show that I accepted the Patna view 
but as far as 1 remember the facts of 
that case I do not think that I intended 
that result. 

After considering the matter it seems 
to me that in this case the sale was 
ordered to take place in the preoincts of 
the court-house. The last bid is ac¬ 
tually signed by the presiding officer of 
■the Court. In the circumstances it must 
be taken that it was the intention of the 
Court to recognize the final bid subject 
to any other conditions that might have 
arisen in the case. The fact that a re¬ 
port was called for for 7th May 1931, 
in spite of the actual presence of the offi¬ 
cer presiding on the 5th shows that the 
Court had some idea of reserving the 
right to accept the final bid or not 
though no doubt by signing thelastof the 
bids it recognized the fact there had been 
a last bid of a certain amount. In the 
circumstances I. think the application 
must be treated as within time and 
I therefore accept the appeal and remand 
the case back to the lower Court for dis¬ 
posal according to law. No order as to 


costs. 

k.n./r.k. 


Case remanded. 


( 5 ) A. I. R- 1920 Bom. 361=55 I. C. 527—44 
Bom. 340. 

(G) [1912] 35 All. 65=17 I. C. <83. 
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Addison and Agha Haidar, JJ. 

Nasar Ahmad — Defendant — Peti¬ 
tioner. 

v. 

Mt. Saidunnisa and others— Plain¬ 
tiffs— Opposite Parties. 

Civil Misc. Petn. No. 85 of 1932, Deci¬ 
ded on 15th April 1932, for leave to ap¬ 
peal to Privy Council from order of 
Addison and Agha Ilaidar, JJ., D/- 17th 
December 1931, in Civil Appeal No. 1604 
of 1925, reported in A. 1. R. 1932 Lah. 
316. 

Civil P. C. (1908), S. 110—For determining 
value of property material date is date of 
decree from which appeal is to be made. 

As regards ther value of the property referred 
to in para. 2 S. 110, the material date is 
the date of the decree from which an appeal to 
His Majesty in Council is to be made: 44 Cal. 
119 and A. I. R. 1920 Bom. 418, Foil. 

[P 527 C 11 

Nawal Kishore —for Petitioner. 

Eishan Dayal—lor Opposite Parties. 


Addisori, J.—In this case we ac- 
epted the appeal of the plaintiff as re- 
ards three gardens, two of them held in- 
ccupancy tenure ane one of them in full 
roprietorship. The plaintiff had put 
he value of the occupancy rights in the 
rst two at Rs. 4,000 and of the third 
t Rs. 9,600 in her plaint. Chandhn 
lisar Ahmad, who is applying for leave 
o appeal to His Majesty-in-Council,. 
Ejected that the valuation of the plain- 
iff was too low. The question was not 
r 0 ne into as it was not necessary. 

’ Jt is obvious that the amount or value 
,f the subject-matter of the suit in the 
Jourt of first instance was over Rupees 
L0.000, but it has still to be seen for 
purposes of S. 110. Civil P. 0. whether 
the amount or value of the subjeot- 
mattor in dispute on appeal to His 
Majesty in Council is Rs. 10,000 or up¬ 
wards. The plaintiff has objected that the 
valuation is now only Rs. <,000, that is 
Rs. 2,000 for the two gardens held 
in occupancy tenure and Rs. 5,u00 for 
the third garden, although, as aUeady 
stated, she had valued these threw 

gardens in the plaint at Rs. l3 > 6 ?°- 
the affidavit sworn by the collatendl of 

her husband, Inam Ilahi, it 19 sa . 

s: sasrsr t " 



1932 


Bal Kishen Das v. Nathu Mal (Jai Lai, J.) Lahore 527 

case judgment-debtor's appeal would succeed. 
Subsequently the same property was mortgaged 
to another person who in execution of bis decree 
od tho mortgage-purchased the property. Subse¬ 
quently restitution proceedings were started 
against the property by the judgment-debtor 
whose appeal was successful. 

IJdd: that the mortgagee purchaser was 
decree-holder's representative and hence had a 
locus standi to move the Court, in which the 
restitution proceedings were pending, to deter¬ 
mine the amount rccovorablo out of tho pro¬ 
perty purchased by him: 40 I.C. 165; A. I. if. 
1019 I‘. C. 55 and A.I It. 1920 Lah. 134, lid. cu 

IP 529 C 1 ], 

Bishan Narain— for Appellant. 
Sliamair Chand and Sheikh Muham¬ 
mad Amin —for Respondents. 


in-Council, the subject-matter being less 
than Rs. 10.0G0. 

There are several cases in which it- 
.has been decided that as regards the 
value of the property referred to in 
para. 2 S. 110, the material date in 
the date of the decree from which an ap- 
appeal to His Majesty in Council is to 
be made. Two of these cases are Suren- 
dra Nath v. Dwarka Nath (l) and liaoji 
Bhikaji v. Laxmihai (2). The date of 
our order is 7th December 1931. It 
follows that the case must be sent down 
to the Senior Subordinate Judge, First 
Class, Delhi, to decide what was the 
value of the occupancy rights in the 
two gardens, Bura Khan and Mansur, 
and of the proprietary rights in the 
third garden Gobind Rai on 7th Decem¬ 
ber 1931. He should report to this Court 
on this question within three months. 
If tho value on the date in question was 
Rs. 10,000 or upwards an appeal will lie 
to His Majesty in Council as of right. 
If it was less than Rs. 10,000 an appeal 
will not lie to His Majesty in Council, 
as there is no substantial question of law 
iuvolved, the law on the subject having 
already been settled by their Lordships 
of the Privy Council in the case reported 
as Musa Aliya v. Radar Bax (3). It 
was not contended before us that there 
was any substantial question of law 
though this was stated to be so in 
para. 4 of the petition. 

S.N./r. K._ __ Case remanded. 

fij U®W) 44 c '»- 1 10=35 I. C. G05. 

(2) A I. R. 1920 Bom. 418=55 I. C. 972=44 
uom. 104. 

(3) A I R. 1928 P. C. 108=1091. C. 31=55 
I. A. 171=52 Bom. 31G (P. C.). 
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Jai Lal, J. 

Bal Kishen Das—Appellant. 
MisMllaneoas First Appeal No. 841 of 

ail. p D c°’ 1°L?s .«-Sot rch 1932 - 

move Court in wkirh „ l . cu# ll *ndi to 
ore pending, to determin^ U *° n proccc< *ing« 

■gsxszg - >° «■«. gf* 


Judgment. The following facts may 
briefly be stated in order to decide the 
question of law involved in this case. 
The firm of Kirpa Ram Tara Chanel ob¬ 
tained a money decree against Nathumal 
Miri Mal on 29th April 1922 and made 
an application to execute it as a result of 
which the decretal amount was realized 
and paid in Court. In tho meantime the 
judgment debtor paesented an appeal in 
this Court and it was ordered that the 
amount paid in Court be not paid to the 
decree-holders pending the decision of 
the appeal here unless security for re¬ 
fund is given. Consequently the decree- 
holders, Kirpa Ram Tara Chand executed 
a mortgage deed whereby, in order to 
secure the refund of the decretal amount 
received by them from tho executing 

-._ i i a i immovable 

property belonging to them. The con¬ 
struction of this mortgage-deed is one of 
the matters in dispute in this case but 
the matter has not finally been decided 
by the trial Court. I have, therefore 
purposely refrained from stating the 
terras of the mortgage-deed. On 17th 
August 1924, Kirpa Ram-Tara Chand 
mortgaged the same property to the an 

pollant Balkishan Das and subsequent to 
is, i.e., on 9th February 1927, this 
Court accepted the appeal of Nathumal 
M r mal and set aside the decree of the 
trial Court. On 11th May 1927 Bal 
kishan Das instituted a suit on his mort 
gage and, after having obtained a final 
decree theeein, had the proper tvJl? 1 
gaged to him sold and purchased 
self on 13th October 1930 W 

rSSiSS?- 

decretal amount recovered from^hem^a 
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execution of the decree and applied for 
attachment and sale of the property 
which had been mortgaged by the decree- 
holder to secure the refund and which 
was also the property which had been 
purchased by Balkishen Das in execution 
of the decree for sale. It appears that a 
dispute arose in the proceedings connec¬ 
ted with the application for restitution 
made by the judgment-debtors as to the 
amount which could be considered as a 
charge on the property mortgaged as 
aforesaid. This question was directly 
raised on the objection of Balkishen Das 
presented on 30th November 1930, in 
which it was alleged that the judgment- 
debtor's charge on the property did not 
extend to anything beyond the sum of 
Rs. 6,3G6 which according to him was 
stated in the mortgage-deed to be the 
precise amount to secure the repayment 
of which the property had been mort¬ 
gaged. There is no question in this case 
that as between the judgment-debtors and 
the decree-holders the full amount of the 
decree and costs, and probably interest, 
are recoverable from the latter, but the 
question still remains what is the amount 
which is recoverable out of ‘the mort¬ 
gaged property. This however again is 
not a question which is involved in this 
appeal directly because as I have already 
stated the trial Court has not given a 
definite finding on it and, if I accept the 
appeal, it would be necessary to remand 
the case to the Court below to decide the 
question on its merits. 

The question that is involved in this 
appeal is the locus standi of Balkishen 
Das to raise on objection that the judg¬ 
ment-debtors' charge against the decree- 
holders’ property which has been pur¬ 
chased by him in execution of his decree 
for sale of the property in order to 
satisfy a subsequent mortgage in iis 
favour, is only Rs. 6.366 and nothing 
more. The learned Subordinate Judge 
has held that Balkishen Das has not the 
locus standi and in support of h.s v.ew 
he has discussed some judicial authorities 
but the learned counsel has not cited 
them before me. The question in short 
is whether a representative of a party is 
entitled to the benefits of S.144, Civil 
p C and if so, whether Balkishen Das 
is’a representative of the decree-holders 
in this case so as to ask the Court to 
determine the amount which should be 
recovered from the property which was 


mortgaged by the decree-holders. S. 144, 
Civil P. C., does not make any mention 
of a representative. It merely says that 
where and in so far as a decree is rever¬ 
sed, the Court of first instance shall on 
the application of any party entitled to 
any benefit by way of restitution or 
otherwise, cause such restitution to be 
made etc.; and further that, no suit shall 
be instituted for the purpose of obtain¬ 
ing any restitution or other relief which 
could be obtained by ’application under 
the section. The learned .counsel for the 
appellant however contends that the ex¬ 
pression “party” used in S. 144, includes 

the representative of a party” and, in 
support of this contention, relies upon a 
judgment of a Division Bench of the 
Patna High Conrt reported in Kamar- 
uddin Mondal v. Raja Thakur Bar¬ 
man (l) where it was held that 

“Sections 47 and 144, Civil P. C. must be read 
together and the word “parties” in S. 144 must 
be taken to include their representatives. Re¬ 
presentative does not mean only a party’s legal 
representative, but it means his representative- 
in-interest, and includes a purchaser oi his in¬ 
terest, who so far as such intsrest is concerned 
is bound by the decree.” 

This is a direct authority in support of 
the contention of the learned counsel. 
The matter was not directly in issue but 
in Raj Raghubar Singh v. Jai Indra 
Bahadur Singh (2) their Lordships of 
the Privy Council observed at p. 166 (of 
42 All.) as follows: , . ., . 

Sections 47 and 144 provide for the decision of 
question relating to the execution dlwharge or 
satisfaction of the decree, and for rcst ' t “‘ ,on - 
including the payment of mesne P™ fit9 n "J h °? “ 
decree has been varied or reversed, and they 

...» that any such questions shall be deter- 
mined J'tbe .ult and not by a fresh suit But 
these sections apply only to the parties or to the 
representatives of the original parties, and do 
not apply to suroties." 

This is an indirect authority in snpport 
of the appellant’s contention. Reliance 
was also placed by counsel on a judgment 
of a Division Bench of this Court in 
Letters Patent Appeal No. 253 of 1923 
Ishar Das v. Parma Nand (3) where it 
was held that 

"a purchaser of a property after attachment is 
tho representative of the judgment-debtor as 

contemplated by S. 47, Civil P. O. 

It is true that the case related to 
proceedings under S. 47 bu t Rs_relevancy 

I- 0. 550=46 LA. 

(2) 228=42 All. 158=22 O.C. 212 (P.C.). 

(3) A. I. R- 1920 Lah. 194=93 I.C. 30-G La . 

544. 
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consists in the fact that a person who 
has obtained a title in the property 
attached has been held to be a represen¬ 
tative of the judgment-debtor. In the 
present case Balkishen Das bas purchased 
the property of the person against whom 
proceedings under S. 144, Civil P. C., are 
being taken which property has expressly 
been charged with the liability to make 
restitution of the amount sought to be 
recovered. On the analogy of this case, 
therefore Balkisben Das must be held 
to be a representative of the person from 
whom the restitution is claimed. 

There is another way of looking at 
this point; supposing it was necessary 
for the original judgment-debtor, in the 
absence of S. 144, to institute a suit for 
the restitution of the amount due to him 
by sale of the property mortgaged, would 
it not have been necessary to implead 
Balkishen Das who admittedly is a puisne 
mortgagee and subsequent purchaser of 
the property in satisfaction of the mort¬ 
gage in his favour. The same principle 
must therefore apply in this case. Again 
it is obvious that an attempt is being 
made by the respondent to recover the 
amount claimed by him out of the pro¬ 
perty which now vests in Balkishen Das. 
The proceedings therefore are being 
taken against Balkishen Das and it 
follows from this that the latter is en¬ 
titled to get the amount determined 
which is recoverable from the property 
purchased by him. But the learned 
•counsel for the respondent contends that 
though his client is entitled to enforce 
his rights against Balkishen Das in sum¬ 
mary proceedings, the latter cannot take 
advantage of such summary proceedings 
to contest these rights but must do so by 
a separate suit. The position is in my 
opinion, illogical. The consequence is 

m 7- opinion fch e appellant had a 
locus standi to move the Subordinate 

Judge m whose Court the proceedings 
relating to restitution were pending to 
determine the amount recoverable out of 
the property purchased by him and pre¬ 
viously mortgaged to him. I accept this 

E a l- an ? S T tfc i Dg a3ide the order of the 

Subordinate Judge, send the case back to 
him with directions to dispose of issue 3 
and to proceed with the case in aocor- 

W,b ^ a l V - . Tlie res Pondents will 
pay the costs of this appeal. 

S ' N ^ E,K -_ Case remanded. 

1932 L/67 & 68 
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Tek Chand, J. 

Ganesh Das and others —Decree-holders 
—Appellants. 

v. 

Ganga Singh —Judgment-debtor—Res¬ 
pondent. 

Misc. Second Appeal No. 211 of 1931, 
Decided on Sth April 1932, from order 
of Diet. Judge, Multan, D/- 14th Nov¬ 
ember 1930. 

Punjab Alienation of Land Act (1900), 
S. 15 Plea, that property being of agricul¬ 
turist cannot be sold, cannot be raised for 
first time in executing Court. 

Whero a decree orders the sale of a certain 
property for the realization of a debt, tho objec¬ 
tion that the judgment-debtor is an agriculturist 
and that the property cannot be sold in execu¬ 
tion proceedings by virtuo of the provisions of 
the Act, cannot be raised for tho first time in 
execution proceedings : d. I. B. 1931 Lah. 545. 
Foil.; 35 P.R 1900; A. I. B. 1923 Bom. 36; 
A. I . B. 1931 All . 534 and 34 Cal . 199, Bel. on. 

LP 530 C 2] 

Mehr Chand Mahajan —for Appel¬ 
lants. 

Nawal Kishore— for Respondent. 

Judgment.—On 11th January 1924 
Ganga Singh, respondent, styling him¬ 
self as a Nihang, and describing himself 
as the owner of a certain area of land, 
mortgaged it to the appellant for 
Rs. 1,914. The mortgage was for a 
period of 15 years after which .it could 
be redeemed at any time on payment of 
the principal sum secured on the mort 
gage and the interest due thereon Ifc 

was stated in the deed that one-half of 
the mortgaged land was in possession 
with prior mortgagees, Karmun and 
Narain Das, for Rs. 700 and out of the 
mortgage money Rs. 700 was left with 
the mortgagee for payment to Karmun 
and Narain Das. The mortgagee duly 
paid Rs. 700 to Karmun and Narain Das 
and redeemed half the land on 2nd Julv 

1924, but instead of the possession^ 

the redeemed land being delivered to the 
mortgagee as provided in the deed the 
mortgagor took wrongful possession of 
it. It also transpired that before the 
mortgage in question, the mortgagor had 

anl?H, a f ° f the Iftnd t0 008 Singh 
Si 1k f h * y e P resen tation in the mortgage 
deed that he was the owner of the entire 
area was false. ra 

th J/heTad'? S60 h u ViDg thus ^covered 
that he had been cheated by the mort 

gagor and had not been given possession 
of the property which he had redeemed 
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from prior mortgagees instituted a suit 
against the mortgagor for recovery of 
Rs. 2,071 due on foot of the above mort¬ 
gage and prayed that the same be made 
recoverable from the mortgaged property 
as well as from the mortgagor s person. 
The suit was decided in favour of the 
mortgagee on 31st August 1928, when a 
decree for Rs. 2,056 with future interest 
and costs was passed against the defen¬ 
dant it being provided that if the decre¬ 
tal amount was not paid within three 
months from the date of the decree, the 
defendant’s one-fourth unencumbered 
share in the land and his person shall 
also be liable. 

Nothing was paid within the period of 
three months fixed in the decree and the 
decree-holder took out proceedings in 
execution of the decree by sale of one- 
fourth of the land as provided in the de¬ 
cree. To this the judgment-debtor ob¬ 
jected on the ground that though he had 
described himself as Nihang in the mort¬ 
gage-deed and has not raised any objec¬ 
tion to a decree being passed on the foot 
of the mortgage against the mortgaged 
property, he was really a Rajput and as 
such a member of agiicultural tribe and 
therefore, his land could not be sold in 
execution of the decree under the provi¬ 
sions of S. 16, Punjab Alienation Act. 
The objection was overruled by the exe¬ 
cuting Court but on appeal by the judg¬ 
ment-debtor the learned District Judge 
has accepted it and dismissed the appli¬ 
cation for execution of the decree by sale 
of the property in question. On second 
appeal the first contention raised on behalf 
lof the decree-holder is that the execut¬ 
ing Court had no jurisdiction to go be¬ 
hind the decree and that the judgment- 
debtor having omitted to plead in the 
suit that he was a member of an agricul¬ 
tural tribe, and a decree having been 
passed against him recoverable from one- 
fourth of his land, it was not open to 
him to raise this objection in execution 
proceedings. After hearing both counsel 
at length I am of opinion that this con¬ 
tention is well founded and must sue- 

C06cl _ 

A very similar case came up for deci¬ 
sion before Addison, J., in Surjan v. 
Tejh Bahadur Singh (l), and there the 
learned Judge held that where a deoree 
orders the sale of a certain property for 
the realina tion of a d ebt, the_ohjectmn 
U) A. I. R- 1931 Lab. 545—131 I. 0. 2*9. 


that the judgment-debtor is an agricul-i 
turist and that the property cannot be! 
sold in execution proceedings by virtue 
of the provisions of the Punjab Aliena¬ 
tion of Land Act, cannot be raised for 
the first time in execution proceedings. 
With this decision I am in complete 
agreement. Similar questions arising 
under the Pensions Act, theDekkhan Agri¬ 
culturists' Relief Act, and the Agra and 
Bengal Tenancy Acts, have been decided 
in the same way in Mehrnishan v. 
Mahomed Kazim Ali (2), A. I. R. 1923 
Bom. 36, A. 1. R. 1931 All. 534 and 
Dwarka Nath Pal v. Tarini Shankar 
Roy (3). 

I hold therefore that in the circum¬ 
stances it was not open to the judgment- 
debtor to raise this objection for the first 
time in execution proceedings, or for the 
executing Court to go behind the decree. 
For the foregoing reasons I accept the 
appeal and set aside the order of the 
District Judge and restore that of the 
executing Court. The respondent 9hall 
pay the costs of the appellant in all 
Courts. 

S.N./R.K. _ Order set aside. _ 

12) 119001 35 P. R. 1900. 

3 11907] 34 Cal. 199=5 C. L. J. 294= 11 
C. W. N. 513._ 
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Shadi Lal, C. J. and Broadway J. 

Mt. Rashid Jahan Begam— Appellant. 

v. 

Niadar Mal Rangi Lal and others — 

R Lett D e d rs n patent Appeal No 86 of 1927, 

Decided on 5th fljS’ 

ment of Skemp, J., D/- 31 st March 1J27. 

Civil P- C. (1908), O. 21, R. 91 -Execul.on 
.ale—Order refusing to *et a.ide — Second 

appeal does not lie. _ . . 

A second appeal against the order refusing to 
set aside a salo held in execution of a decree does 
not lie: A. I. R. 1924 Mad. 431, DxsL ^ q ^ 

J. L. Kapur—lor Appellant. 

Shamair Chand and Qabul Chana 

for Respondents. ,. . „ 

Broadway, J. — In execution of a 
decree for some Rs. 2 000 obtained on 
31st October 1924, by Niadar Mal- 
Rangi Lal against the legal representa- 
tives-eighteen in number—of Sayyed 
Mohammad Mir, the decree-holders 
attached a certain house in Delhi, 
notice being served on y on one 
judgment-debtors, namely, ayy .. j 
Ahmad who was described as the wans 
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in possession of the deceased’s estate. The 
sale of this house was however at first 
postponed at the instance of another 
judgment-debtor named Shafiq Ahmad. 
It was auctioned a few weeks later when 
the highest bid was Rs. 5,000. The 
Court officer reported that the house was 
worth more, and the sale was therefore 
not confirmed. Ultimately it was sold 
in 1926 for Rs. 7,500, the purchaser being 
S. Ahmad Said, one of the eighteen judg¬ 
ment-debtors. 

Another of the judgment-debtors, Mt. 
Rashid .Tahan Begam, thereupon filed ob¬ 
jections to this sale, but allowed her ap¬ 
plication to go by default, with the result 
that the sale was confirmed on 16th Feb¬ 
ruary 1926. She preferred an appeal 
against the order dismissing her applica¬ 
tion in default but instead of offering any 
explanation for her absence an endeavour 
was made to attack the sale. The 
learned District Judge dismissed the ap¬ 
peal and a second appeal to this Court 
also proved infructuous. She has now 
preferred this appeal under Cl. 10 
Letters Patent. 

Now, it is clear, as held by Skemp, J., 
that a second appeal against the order re¬ 
fusing to set aside the sale is incompe¬ 
tent. Mr. J. L. Kapur, while realizing 
this, sought to bring his appeal within 
the ambit of S. 47, Civil P. C., and in 
support of his contention referred to 
RajugopciU Agyar v. Ramanujachariar 
(Jj. That case is however clearly dis, 
tinguishablo: the decree-holder had been 
the auction.purchaser and the sale had 
been set aside. In the case before us the 
decree-hol ler has now no further interest 
in the matter. In my judgment the de¬ 
cision of the learned Judge is correct and 
no second appeal was competent. T would 

therefore dismiss this appeal with costs 

bhadi Lai, C. J. —I concur. 

- K - N -/ R - K - Appeal dismissed. 
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Tek Chand, J. 

Kala Smgh Appellant. 

y > 

dents*”* 1 Stn ° l1 an<1 anotlier ~~ Respon- 
Second Appeal No. 1552 of 1928 De 
TLT J T Un f 1932 ’ decree 

8th Ma'ih me. g6 ' Shoikh “‘’“ r “. »/- 


# (a) Limitation Act (1908), S. 14 (2)— 
Execution application if not excluded. 

The wording of sub-S. (2), S. 14. is comprehen¬ 
sive enough to cover all applications and it 
should not be interpreted as excluding execution 
applications from its purview. S. 14 applies to 
all bona fide applications for execution if they 
havo been filed aud prosecuted in wrong Court 
in circumstances described in that section : 
A. I. R. 1920 AIL 345, Diss. from.; 2 All. 79*2 ; 

: J- J- R- 1925 Bom. 113 and 11 I. C. 
333, Ref. [p 532 0 2 ] 

(b) Civil P. C. (1908), S. 100-Finding that 
execution proceedings are bona fide is one 
of fact. 

A finding arrived at by the lower appellate 
uourt that execution proceedings started by a 
certain person, upon an examination of the 
material on the record, are bona fide is one of 
fact and cannot be challenged in second appeal. 

r xt i [P 532 C 21 

J. N. Aggarwal —for Appellant. 

M. L. Puri —for Respondents. 

Judgment.—The facts of the litiga- 
tion which has given rise to this second 
appeal are somewhat complicated, but 
the point actually in dispute falls within 
a narrow compass. 

On 22nd July 1916 firm Harnam Das- 
Ralia Ram obtained a decree for Rs. 1637 
against firm Mohtab Singh-Sundar Singh 
from the Court of the Subordinate Judge 
Amritsar In September 1920 the do- 
cree-holders assigned the decree to Puran 
Singh and Galina Singh. By an arrange¬ 
ment between Puran Singh and Galina 
bmgli, the decree became the sole pro¬ 
perty of Galina Singh and on 13th De- 
cember 1923 Gahna Singh assigned it to 
Lai Chand plaintiff. On 21st April 1924 
Lai Chand applied for execution of the 

decree in the Court of the Subordinate 
Judge at Sheikhupura. This applica- 
tion was dismissed on the ground that 
Hal Uhand being an assignee should first 
get himself substituted for tho original 
decree.holder in tho Court at Amritsar 
which had originally passed the decree’ 
In the order it was also stated that the 
application appoared to he time barred 
as the last application to execute the 
ilooree had boon made on 27th July 

Lai Chand, instead of going to tho 
Amritsar Court to got himself substitu 
tod as a decree-holder or preferring an 
appeal to the District Judge against °tho 
order of the Subordinate Judge at 
Sheikhupura, remained silent for about 
two years, and on 14th December 1926 
he brought a suit against Gahna Singh 
for recovery of Rs. 2,000, made up of 
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Rs. 1,500 as the price which he had paid 
for the transfer of the decree to him by 
Gahna Singh and Rs. 500 as damages. 
In the plaint it was stated that the 
defendant had falsely represented to the 
plaintiff that the decree was within time. 
The defendant pleaded that he had not 
made any misrepresentation as alleged in 
the plaint, and further that the decree 
was not in fact time barred but that if 
the period which had been spent by 
Gahna Singh in executing the decree in 
the Sheikhupura Court from 6th October 
1920 to 22nd April 1921, had been exclu¬ 
ded, the decree would have been withiu 
time on the date when it was assigned 
by the defendant to the plaintiff. 

Both the Courts have concurrently 
found that no misrepresentation was 
made by the defendant to the plaintiff 
and that the allegation to this effect in 
the plaint was incorrect. The trial 
Judge however passed a decree for 
Rs. 1,680 on the ground that the decree 
had in fact become time barred on the 
date of its assignment by the defendant 
to the plaintiff and that consideration 
for the transaction having failed, the 
plaintiff was entitled to recover the 
amount which he had paid together with 
interest. -The claim for Rs. 500 as 
damages was disallowed. On appeal the 
learned District Judge has held that the 
decree was not time barred as Gahna 
Singh had been prosecuting in good faith 
an application for execution of the decree 
in the Court of the Subordinate Judge, 
Sheikhupura, from 6th October 1920 to 
22nd April 1921 and that this period 
should have been excluded under S. 14, 
Lim. Act. Ho accordingly held that the 
consideration for the assignment by the 
defendant in favour of the plaintiff had 
not failed and he accepted the appeal and 
dismissed the plaintiffs suit on 8th 

M About 1 two and a half months after the 
dismissal of Lai Chand s suit by the Dis¬ 
trict Judge he transferred for Rs. o00 
his rights in this litigation to Kala Singh 
who is the brother of the original judg¬ 
ment-debtor Mehtab Singh, and Kala 
Singh preferred a second appeal to this 

Court on 11th June 1928. 

Mr. Jagan Nath Aggarwal on behalf of 
Kala Singh appellant has contended that 
the learned District Judge was in error 
in holding that S. 14, Lim. Act, was 
applicable to the facts of this case. He 


referred me to a Single Bench judgment 
of the Allahabad High Court reported in 
Ram Raj v. Mt. Umraji (l) which lays 
down that S. 14 is inapplicable to an 
application for execution of a decree. 
This ruling no doubt supports the con¬ 
tention of counsel, but with all deference 
to the learned Judge who decided it, Ii 
find myself unable to follow it. T'nej 
wording of sub-S. (2), S. 14, Lim. Act, is 
comprehensive enough to cover all appli¬ 
cations and I do not see why it should 
be interpreted as excluding execution 
applications from its purview. Further, 
the matter is concluded by the observa¬ 
tions of their Lordships of the Privy 
Council in Eira Laly. Badri Das {2) 
which was decided under Act 14 of 1859. 
Under the Acts of 1877 and 1908 it has 
been held by the various High Courts 
that S. 14 applies to bona fide applica¬ 
tions for execution if they had been filed 
and prosecuted in a wrong Court in cir¬ 
cumstances described in that section : 
see inter alia Jahar v. Kamini Debt (3), 
Pandu Dagdu v. Jamna Das (4) and 
Kakamani Royappa v. Kotta Venkanna 
(5). I therefore overrule this conten¬ 
tion. 


Mr. Jagan Nath next contended that 
the execution proceedings taken by 
Gahna Singh in the Subordinate Judge’s 
Court at Sheikhupura were not conduc¬ 
ted in good faith, but the learned Dis- 
triot Judge on an examination of tha 
facts and circumstances bearing on the 
matter has recorded a definite finding 
that Gahna Singh was acting in good 
faith. This finding is one of fact and 
cannot be challenged in second appeal. 
This being so, there can be no doubt that 
the conclusion of the learned District 
Judge, that the decree was not time 
barred on the date when it was assigned 
by the defendant to the plaintiff, is cor¬ 
rect. 


On this finding the appeal must fail, 
and it is not necessary to decide the 
further question raised by Mr. Mukand 
Lai Puri for the respondent that Kala 
Singh appellant had purchased a right to 
sue and as such was not entitled to file 


A. I. R. 192G All. 345=93 I. 0. 292. 
11879] 2 All. 792=7 I. A. 167=4 Sar. 

11901] 28 Cal. 238=5 O. W. N. 150. 

A I. R. 1925 Bom. 113=85 I. C. 778. 
[1911] 111. 0. 338. 


15T 



1932 


Ram Singh v. Ram Nath (Broadway, J.) Lahore 533 


and prosecute this appeal. The appeal 
is dismissed with costs. 
k.n./k.k. Appeal dismissed* 
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Broadway and Abdul Qadir, JJ. 
Ii am Sinyh— Appellant. 


v. 

Ram Nath and others —Respondents. 

Second Appeal No. 1861 of 1928, De¬ 
cided on 22rnl July 1931, against decree 
of Addl. Di3fc. Judge, Lyallpur, D/- 25th 
May 1928. 

Hindu Lav/ — Alienation — Self-acquired 
property bequeathed to grandson by will if 
separate property in his hands. 

Self-acquired property of a Hindu bequeathed 
by him to bi3 sons aud grandsons in equal 
shares is separato property in the latters* hands. 

Whero A executed a will leaving his self-ac¬ 
quired property to his son B and grandsons C 
and D. and D mortgaged some land in his share 
and D's sons brought a suit for declaratiou that 
tho mortgage was without consideration and 
legal necessity : 

Held : that the suit did not lie. D becamo 
the owner of his share which was in his hand* 
and his own separate property. [P 5C3 C 2] 


Gobind Ram Ehanna and Mohamma* 
Amin —for Appellants. 

Broadway, J. —lb appears that on 
Thakar Singh acquired certain land whiol 
was in his hands his self-acquired pro 
perty. He had a son and two grandsons 
Ho executed a will leaving this self.ac 
quired property to his son Bodh Raj an< 
his (Bodh Raj’s) two sons, Har Bbagwai 
and Moti Ram, each of the three legatee 
being given a one-third share. Mot 
Ram, on 28th June 1926, mortgaged sorai 
of the land obtained by him under thi 
will from his grandfather to Ram Singl 
for Rs. 5,000. This resultod in a suii 
being brought by Moti Ram’s minor som 
under the guardianship of Bodh Ra 
above mentioned. In this suit Mot 
Bam ■ minor sons sought a doclaratior 
that this mortgage would not be bindinc 
on thorn inasmuch as it had been effected 
without consideration and without neces. 
sity and they accused their father Moti 

Ram of being a grossly immoral and pro- 
fiigate person. The trial Court dismissed 
the plaintiffs suit, but, on appeal, the 
learned Additional Distriot Judge of 
Lyallpur came to the conclusion that the 

Mo/i% rt y m ° rfcSaSed , was , iQ Uw hands of 

P r °P erfc y and that 

^ 0fcl Rara s 8on could ohal- 
n f t e alienation. He then went on 

to find that out of the Rs. 5,000. Ru pee g 


4,000 had actually 'been paid and were 
for necessity, and that- no necessity had 
been shown qua the remaining Rs. 1,000. 
He accordingly accepted the appeal and 
granted the plaintiffs a decree to tho 
effect that they were entitled to attack 
the mortgage to this extent. Against 
this decree the mortgagee Ram Singh has- 
come up to this Court in second appeal. 
The respondents though served have not 
considered it necessary to put in an ap¬ 
pearance. 

It has been urged, firstly, that the 
finding as to the ancestral nature of the 
property mortgaged was wrong and, 
secondly, that out of the remaining 
Rs. 1.0G0 necessity for Rs. 600 had been 
shown. Now, the learned Additional 
District Judge has found that the pro¬ 
perty had been acquired originally by 
Thakar Singh and that he had be- 
queathed it by will to Moti Ram, and on 
these findings of fact lie has inferred 
that the property should be regarded as 
ancestral. This view appears to be sup¬ 
ported by certain decisions of the Calcutta 
and Madras High Courts, but an oppo¬ 
site view has been taken by Allahabad, 
Bombay and Oudli. Mulla at p. 221, 
Edn. 6, says as follows : 

' A mao is tlic absolute owner o( tho property 
inherited by him from bis brother. His sou 
docs not acquire an interest in it bv birth, and 
on his death it passes to tho son not by survivor¬ 
ship, but by succession. Thus if A inherits pro¬ 
perty from his brother, it is his separate pro¬ 
perty and it is absolutely at his disposal. His 
son D acquires uo interest- in it by birth, and ho 
cannot claim a partition of it, nor can ho res¬ 
train .1 from alienating it. The samo rule ap¬ 
plies to tho self-acquired property of a Hindu. 
Out it is of tho utmost importance to romember 
that separate or self-acquired propcitv, once it 
descends to the male issue of the owner, becomes 
ancestral in tho hands of the male issuo who 
inherit it.” 

Now, on tho facts found, having regard) 
to the weight of authority it seems to¬ 
me that the property mortgaged by Moti 
Ram was not inherited by him from his 
father or grandfather. It was taken by 
him as a result of the provision made in 
Thakar Singh’s will and inasmuch as at the 
ttme when Thakar Singh died his own 
son Bodh Raj was living I think the 
correct inference to draw ia that Moti 
Kara beoame the owner of this one-third 
share and that it was, in his hands, his 
own separate property, though doubtless 
on his death, provided he had made no 
will, ,t would descend to his sons. I 
would therefore accept this appeal aud 
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dismiss the plaintiffs’ suit with costs, 
throughout. 

Abdul Qadir, J .— I agree. 

R.M./R.K. Appeal accepted. 
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Shadi Lal. C. J. and Broadway, J. 

Ghanaya Lal and others — Judgment- 
debtors—Appellants. 

v. 

Punjab National Bank Ltd., Lahore 

Decree-holders—Respondents. 

Letters Patent Appeal No. 169 of 1927, 
Decided on 27th April 1932, against order 
of Jai Lal, J., in Civil Appeal No. 2155 of 
1926, D/- 27th September 1927. 

Civil P. C. (1908 ), S. 47—Where decree i« 
unambiguous executing Court must execute 
it whether it is right or wrong — Execution, 
Decree binding. 

Where a decree is free from ambiguity, the 
Court of execution is bound to execute it whether 
it is right or wrong. It is beyond the jurisdiction 
of the executing Court to vary the decree, and 
the Court must execute the decree as it stands : 
28 Cal. 353 (P.C.), Pel. on. IP 534 C 2] 

Jagan Nath Aggartual and Asa Bam — 
for Appellants. 

Badri Das and Hargopal —for Respon¬ 
dents. 

Shadi Lal, C. J. —On 11th December 
1919, the Punjab National Bank, Ltd., 
obtained a decree against Rai Sahib Kan- 
haya Lal and others for Rs. 34,084-7-9 
with costs and interest, “recoverable 
from the lands” mortgaged to the plain¬ 
tiff, and also “from the person and other 
property of the defendants.” On 12th 
June 1920, the Bank made an application 
for the execution of the decree, and the 
main question for determination is who- 
ther that application was “in accordance 
with law” within the meaning of Cl. (5), 
Col. 3, Art. 182, Sch. 1, Lim. Act. Now 
the application complied with all the re¬ 
quirements of O. 21, R. 11, Civil P. C., 
and the only ground upon which its 
validity was impeached, was that it did 
not describe the mode in which the assis¬ 
tance of the Court was required. A peru¬ 
sal of the application shows that the 
column relating to the mode in which 
the execution was sought contained the 

following words: v „ 

“According to tho order of the Senior Subordi¬ 
nate Judge, dated 9th April 1919, Rs. 25,000 are 
to be paid to the Bank first, and the rest with 
interest and costs may be paid pro rata along 
with the other decree-holders.” 

The same prayer was repeated in an 
amplified form in the body of the ap¬ 
plication. Now, in order to understand 


the prayer for the recovery of Rs. 25,000 
it is necessary to mention that another 
creditor, namely, Rai Sahib Nihal Chand, 
had obtained a decree against the judg. 
ment-debtors for the recovery of a cer¬ 
tain sum of money, and in execution of 
his decree he had applied to the same 
Subordinate Judge, who subsequently 
passed the decree in favour of the Bank, 
for the execution of his decree by the 
sale of the property which had been mort¬ 
gaged to the Bank. It was in execution 
of that decree that the Court had made 
an order on 9th April 1919, that the pro¬ 
perty be sold and that out of the sale pro¬ 
ceeds Rs. 25.000 be paid to the Bank, 
and the rest to the decree-holder, namely, 
Rai Sahib Nihal Chand. It appears that 
the Punjab National Bank did not dispute 
the order, and asked the Court in the ap¬ 
plication made on 12th June 1920, that 
Rs. 25,000 be paid to the Bank. There 
can be little doubt that the assistance of 
the Court was sought for the recovery of 
that sum of money out of the price to be 
realized by the sale of the property; and 
it cannot therefore be reasonably urged 
that the application for execution did not 
comply with the requirements of O. 21, 
R, 11. - 

It is however contended by Mr. Jagan 
Nath Aggarwal on behalf of the judg- 
ment-debtors that the suit brought by 
the Punjab National Bank was founded 
on mortgage, and the decree should bo 
treated as one for sale as prescribed by 
O. 34, R. 4, Civil P. C. It is true that 
the decree should have been in the form 
prescribed by that rule, but the fact re¬ 
mains that the Court, either intentionally 
or by a mistake, did not pass a prelimi¬ 
nary decree in accordance with the afore¬ 
said rule, but passed a decree merely for 
money to be realized from (a) the mort¬ 
gaged property, (b) other property of the 
judgment-dehtor and (c) their persons. 
The rule of law is firmly established that 
where the decree is free from ambiguity, 
the Court of execution is bound to exe¬ 
cute it whether it is right or wrong. As 
observed by their Lordships of the Privy 
Council in Odwant Singh v. Tokhan 
Singh (l) it is beyond the jurisdiction of 
the executing Court to vary the decree, 
and the Court must execute the decree as 
it stands. It has been held that a decree 
upon a mortgage, which enabl es the mort¬ 
al 11901] 28 Cal. 353=28 I. A. 67=8 Bar. li 
(P.C.). 
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gagee to realize the mortgage debt from 
the mortgaged properties and from the 
defendants personally, amounts to a de¬ 
cree for the payment of money within 
the meaning of S. 295, Civil P. C., 1832 
corresponding to S. 73 of the Code, 1903: 
Hart v. Tara Prasanna Mukerji (2). 
The correctness of that judgment is how¬ 
ever impeached by the learned counsel for 
the judgment-debtors, but it is unne¬ 
cessary to consider the question whether 
the decree dealt with in that judgment 
should or should not have been treated 
as a “decree for the.payment of money,” 
because we have to determine the dis¬ 
pute between the parties upon the terms 
of the decree passed in the present case. 
There can be little doubt that under the 
decree in question the Punjab National 
Bank was not bound to sell any property, 
and could ask for the recovery of the 
money from the judgment-debtors per¬ 
sonally. There was therefore nothing im¬ 
proper in seeking the assistance of the 
Court for the recovery of Rs. 25,000, 
which were to be realized by the sale of 
the property in execution of the decree 
obtained by Rai Sahib Nihal Chand. I 
am accordingly of the opinion that the 
application of 12th June 1920 was an ap¬ 
plication for execution in accordance with 
law, and upon that finding it must be 

held that the last application made by the 
Bank for the execution of the decree was 
not barred by time. The learned Judge 
from whose judgment this appeal has been 
preferrod, states in clear terms that: 

"it is conceded by the counsel for tho appellants 
that on that finding tho application for execu¬ 
tion is admittedly within time." 

It is therefore unnecessary to consider 
the question whether the various appli¬ 
cations made after 1920 did or did not 
-constitute steps-in-aid of execution within 
the meaning of Cl. (5), Art. 182. For 
the reasons stated above I would affirm 
the judgment of the single Judge and dis¬ 
miss the appeal with costs. 

Broadway, J.— I agree. 

B ‘ V, / R - K - Appeal dismissed. 

2) [1886] 11 Cal. 718^ ' 
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Special Bench 

Tek Chand, Abdul Qadir and 
Bhide, JJ.> 

31 uhammad Hasham —Petitioner. 

v. 

The Crown —Opposite Party. 

Civil Ref. Case No. 13 of 1932, Deci¬ 
ded on 17th June 1932, Reference made 
by Financial Commissioner, Punjab, D/- 
29th May 1932. 

❖ Stamp Act (1899), Art. 23—Document 
stating receipt of consideration in part and 
referring to sale as completed transaction is 
receipt and not conveyance — Stamp Act, 
Art 53. 

Where there is nothing in a document to show 
that title in the property was being conveyed by 
the vendor to the vendee by it, on the other 
hand, the document rofers to a sale as a comple¬ 
ted transaction under which possession had been 
delivered to the vendee, and the primary object of 
the execution of the document appears to be to 
record the fact that out of tho total purchase 
price a portion, had been received by the veudor 
from tho vendee and to safeguard the latter 
igainst a fresh demand for that sum, rather 
than to create title in tho vendeo as owner of tho 
land, which had been done already by an inde¬ 
pendent transaction altogether: 

Held-. that tho document is a receipt and not 
a conveyance: G I. C. 34G and .4. I. R. 1933 
P. C. 55, Rcl. on. t? 536 C 1, 2) 

Mohsin Shah —for Petitioner. 

C. H. Carden Noad , Govt. Advocate — 
for Opposite Party. 

Tek Chand, J.— This is a referenco 
under S. 57, Stamp Act, by the Finan¬ 
cial Commissioner, Punjab, asking us to 
decide whether the document (Ex. P-3), 
dated 13th August 1931, executed by 
Ghulam Mohiyuddin and others in favour 
of Muhammad Hasham and others is a 
“conveyance” and as such liable to stamp 
duty under Art. 23, Stamp Aot. The 
dooument purports to be a “receipt” and 
bears a stamp of one anna only. The 
Collector, Jhelum District, treating it to 
be a “conveyance** ordered that "Rupees 
22-8-0 as deficiency in the stamp duty 
and Rs. 225 as penalty be recovered” 
from the petitioner. The petitioner ap¬ 
plied to the Financial Commissioner, 
under S. 45 of the Aot, for refund of the 
excess duty and the penalty, urging that 
the dooument was a "receipt” and not a 

conveyance,” and that tho order of the 
Collector was illegal. The Financial 
Commissioner was inolined to the view 
that the order of the Collector was right 


Md. Hasham v. The Crown (SB) (Tek Chand, J.) 



536 Lahore 


Md. Hash am v. The Crown (SB) (Tek Chand, J.) 1932 


but has made a reference to this Court 
under S. 57. 

The document is in Urdu and as stated 
already, it purports to be a receipt.” It 
begins with the words: “bais talirir 
auke” and recites that the executant had 
sold land measuring 5 marlas and 53 
square feet to Muhammad Hasham, son 
of Allah Ditta, and Muhammad Din, son 
of Suba, caste Sheikh of Domeli for 
Rs. 1,038-15-3 for building purposes at 
the rate of Rs. 200 per maria. Out of the 
purchase money Rs. 700 had been recei¬ 
ved in cash and for the balance another 
receipt would be given at the time when 
the payment is made. The document 
further stated that possession of the land 
had been given to the purchaser and 
wound up with the word "is waste san- 
dan talirir kardete liain." After exa¬ 
mining the wording of the deed and hear¬ 
ing both counsel, I am of opinion that it 
is a “receipt” which it purports to be, 
and is not a “conveyance” and that it 
had been properly stamped. I can find 
nothing in the document to show that 
title in the property was being conveyed 
by the vendor to the vendee by it. On 
the other hand, the document refers to 
the sale as a completed transaction under 
which possession had been delivered to 
the vendee. The primary object of the 
execution of Ex. P-3, appears to be to re¬ 
cord the fact that out of the total pur¬ 
chase price of Rs. 1,038-15-3 a portion 
namely, Rs. 700, had been received by 
the vendor from the vendee and to safe¬ 
guard the latter against a fresh demand 
for that sum, rather than to create title 
in the vendee as owner of the land, 
which had been done already by an inde¬ 
pendent transaction altogether. 

Counsel for parties have referred us to 
numerous rulings. I do not however think 
it necessary to discuss them hero as the 
decision in each case turned on the pecu¬ 
liar wording of the document concerned 
and the circumstances in which it was 
executed. The principle governing the 
decision of such cases is well settled and 
is sufficiently given by Mookerji, J., in 
Upendra Nath Barter)i v. Umesh Chan¬ 
dra (1), that the test is whether the in¬ 
tention of the parties was that the docu¬ 
ment should be “the only repository and 
the appropriate evidence of the transac¬ 
tion.” If the Court after an examina- 

(1) [1910] G I. 0. 84G. 


tion of the whole of the document finds 
that this is so, it must hold the docu¬ 
ment to be a conveyance. If on the other 
hand it merely recites a past accomplish¬ 
ed fact, the document is not a convey¬ 
ance and need not be stamped or regis¬ 
tered as such. The learned Government 
Advocate has laid emphasis on the fact 
that in the case before us the document 
ends with the words "is waste sandan 
tahrir kardete hain.” These words how¬ 
ever are found at the end of every receipt 
and other documents of diverse kinds and 
not by themselves indicate that the 
transaction embodied in the deed is ne¬ 
cessarily a “conveyance.” 

He further urged that even if it be 
held that the real object of the parties 
in executing the document was not to 
transfer title, it was certainly their in¬ 
tention to “declare” the vendees’ right of 
ownership in the land, and as such the 
document should be held to be a “con¬ 
veyance.” In my opinion this conten¬ 
tion is without force. Their Lordships 
of the Privy Council had to consider this 
question recently, in connexion with the 
analogous provisions of the Registration 
Act, in the case of Bageshwari Charan 
Singh v. Jagarnath Kauri (2), and Vis¬ 
count Dunedin, while delivering the 
judgment, observed that a document, 
which merely acknowledges'as a fact that 
a right is vested in a particular person, 
is not a conveyance, but it must be shown 
that a right was created by the particu¬ 
lar document in question. In such a case 
it is necessary that the document must 
contain a “declaration of the will of the 
parties to cause a change of legal rela¬ 
tionship” in respect of the property con¬ 
cerned and not merely a statement of 
fact that a person has already become an 
owner thereof. Applying these tests to 
the document before us, I hold that it is 
not a conveyance on which stamp duty 
is payable under Art. 23, Stamp Act, but 
that, it is a receipt for Rs. 700 as part 
payment. I would answer this refer¬ 
ence accordingly. 

Abdul Qadir, J. —I concur. 

Bhide, J.—I agree. 

M.N./R.K. Refere nce answered. 

(2) A. I. R. 1932 P. O. 55=18G I. C. 798=69 
I. A. 130=11 Pat. 272 (P.O.). 
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Abdul Qadir, J. 

Shankar Das —Appellant. 

v. 

Amrit Lai and another —Respondents. 

Misc. First Appeal No. 1415 of 1 931, 
Decided on 7fch April 1932, against order 
of Senior Sub-Judge, Lahore, D/- 1 It b 
July 1931. 

Civil P. C. (1908), O. 21, R. 18—Partition 
suit between A and B —Receiver appointed —D 
applying for his removal and succeeding —B 
awarded costs against J—In partition suit A 
getting costs against D—B transferring his de¬ 
cree—Transferee applying for execution —A 
wanted to set-off his decree for costs against 
fi' s Set-off could not b'? allowed under 
O. 21, R. 18, nor also under Civil P.C. (1908), 
S. 151. 

In a partition suit between A and B, a receiver 
was appointed. B appliod for removal of the re¬ 
ceiver and succeeded and was awarded a sum as 
costs against A. A was successful in tho parti¬ 
tion suit and was awarded costs against B. When 
transferee of B's decree sought to execute his de¬ 
cree for costs, A wanted to set-off part of his de¬ 
cree against B. 

Held: that no set-off could be allowed, as 0. 
21, R 18, did not apply to the facts of the case. 

Held further: that whore sot-off could not be 
allowed uudor 0. 21, R. 18, it was not possible to 
allow it undot S. 151: 29 Cal. 707 (P.C.). Ilcl. on. 

fP 537 C 2] 

Achhru Ram for Faqir Chand—tov 
Appellant. 

Amar Nath Monga —for Respondents. 

f . « a case for partition of 

family property between Rai Sahib Lain 
bhankar Das and Lala Bebari Lai, the 
Lourt appointed a receiver of the joint 
family property. Bihari Lai applied for 
the removal of tho receiver and succeed¬ 
ed. He was awarded Rs. 517-8-0 as costs 
against the receiver and Rai Sahib Lala 

„ b * okar ?* 9 -£ nd hl9 brofcher9 Mul Chand 
and Kanshi Ram. Bihari Lai executed 

Tal/ok” 8 ! fo !L cost8 ^inst Rai Sahib 

Lala Shankar Das only. Before the deoi- 

tt PP Iicafcio ° of Lala Behari 

SahihT^ 0 ^™? 91 ° f the rece iver. Rai 
Sahib Lala Shankar Das had got a preli 

There^/ 60 ' 60 f ° r parfcition in hie favour. 
Ihere was an appeal from .that prelimi¬ 
nary deoree which was also decided in 

rTn ° l Sabib Shankar Das and the 

SMS' Si" 1 The\ppl“ l “ r Do ? 


ree of Rs. 517-8-0 was consigned to the 
record room on 28th February 1928 and 
Rs. 111-9-0, which were due to Rai 
Sabib Lala Shankar Das from Bihari Lai 
on account of costs of a Letters Patent 
Appeal, were allowed to be set off and 
the balance was put down as not paid. 
On 16th August 1930 Bihari Lai assigned 
bis rights under the decree to bis son Am¬ 
rit Lai, who applied for execution, while 
Rai Sahib LalaSliaakarDas sought to exe¬ 
cute his own decree for Rs. 3,644 against 
Lala Bihari Lai and in tho proceedings 
for execution taken by Amrit Lai, want¬ 
ed to set off a part of his own decree 
against Lala Bihari Lai, to discharge the 
balance of the decree executed by Amrit 
Lai. The learned Senior Subordinate 
Judge held that Amrit Lai was entitled 
to recover Rs. 517-8-0 minus Rs. 111-9-0 
from Rai Sahib Lala Shankar Da3, a3 
this was admittedly not a case of cross- 
decrees in separate suits to which 0. 21. 
R. 18, Civil P. C., could apply. 

Counsel for Rai Sahib Lala Shankar 
D.is relied on S. 49, Civil P. C., which 
provides that every transferee of a decree 
shall hold the same subject to the equi¬ 
ties, if any which the judgment-debtor 
might have enforced against the original 
decree-holder. But as tho equities men¬ 
tioned by the judgment-debtor in this 
instance were not found to be enforce-* 
able against the original decree-holder 
under O. 21, R. 18, Civil P. C., no sot off 
was allowed. Rai Sahib Lala Shankar 
Das has appealed against the order of the 
Senior Subordinate Judge and I have 
heard Mr. Achhru Ram (who appears for 
Mr. Fakir Chand) on behalf of the appel¬ 
lant and Mr. Amar Nath Monga on be¬ 
half of the respondent. 

In my opinion the Court below has 
rightly decide! not to allow the set-off 
asO. 21, R. 18, Civil P. 0., does not, 
apply to the faots given above. The np-! 
pollant sought to'invoko the aid of S. 115,' 
Civil P. C., and asked this Court to allow 
to set-off on general equitable principles. 
Mr. Monga in reply urges that the provi- 
sions ns to set-off contained in 0. 21, 
K. 18^ Civil P. C., are exhaustive and no 
set-off on grounds other than those given! 
m K. i8 is permissible. He refers to the! 
principle laid down in the Privy Counoili 

v ‘ P'rfmanund'* 
*woh _{lTwhioh says that the essence of 

(1) [19021 29 Oal. 707^29~I~A~ mfi-R 
823 (P.O.). A ‘ 1J6_8 Sar. 
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a Code is to be exhaustive on the matters 
in respect of which it declares the law 
and it is not the province of a Judge to 
go outside the letter of tlie enactment 
according to its true construction. This 
appeal is dismissed with costs and the 
orders passed by the Senior Subordinate 
Judge are maintained. 

S N./R.K. Appeal dismissed. 
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Abdul Qadir, J. 

(Sa rdarni ) Tin mir Kaur —Plaintiff 
Petitioner. 

v. 

Court of Wards of the Estate of Sar- 
dar Balxoant Singh , Amritsar — Defen¬ 
dant—Opposite Party. 

Civil Revn. Petn. No. 266 of 1932, 
Decided on 27th April 1932, from order 
of Dist. Judge, Amritsar, D/- 9th Octo¬ 
ber 1931. 

Civil P. C. (1908), Ss. 104 and 115—Plaint 
undervalued—Suit decreed by Second Class 
Sub-Judge — On appeal to lower appellate 
Court objection regarding valuation raised 
Plaintiff making up deficiency in court-fee— 
Objection raised that suit as properly valued 
was not within jurisdiction of Second Class 
-Sub-Judge—Lower appellate Court accepting 
objection and remanding suit to First Class 
• Sub* Judge for retrial—Order of remand held 
not appealable but appeal could be treated 
as revision—Remand order held not correct 
and lower appellate Court should try suit on 
merits —Practice, Appeal, Jurisdiction. 

A suit for maintenance which was undervalued 
for purposes of jurisdiction and court-fees was 
decreed by the Subordinate Judge Second Class. 
On appeal to the lower appellate Court 2 bj ? c ,V“ 
regarding valuation was raised for the ^ rst 
and the deficiency in court-fee was made up by 

the plaintiff. It was then objecteL^riSicttoJ 
as properly valued was beyond the jurisd 
of Second Class Subordinate Judge ivhctried £ 
The lower appellate Court accepting this ob J ec 

th. wit to fcJW 

dinato Judge for retrial. Against this order of 
remand of tho lower appellate Court plaintiff pro- 

iC1 Ecld ° that tho remand order was non-appeal- 
able but tho appeal of the plaintiff deserved to bo 

treated as revision petition. [P 639 ~ i 

Held further : that tho remand order passed 
by the lower appellate Court was not correct and 
that the case should be heard on merits by tne 
lowor appellato Court on tho basis that the juris¬ 
diction of the trial Court not objected to : 

A I. R. 1027 Cal. 850 \A . I. B. 1929 Mad. 205, 
TPnll • A J. Re 1919 All. 82; A. I. R. 1929 Lflh. 
Jo9 and V 2. R . 1928 Lah. 825, Ref. IP 539 0 2] 

Mohammad Monir—tor Petitioner. 

G. li. Khanna —for Opposite Party. 
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Judgment. —The plaintiff in the suit 
which has given rise to this appeal, Sar- 
darni Hamir Kaur, sued her husband, 
Sardar Balwant Singh, whose estate is 
under the Court of Wards, through the 
Deputy Commissioner, for recovery of 
Rs. 3,000 as her maintenance for 20 
months at the rate of Rs. 150 a month. 
The value of the suit for purposes of 
jurisdiction was shown as Rs. 3,000 and 
court-fee was paid on the same amount. 
On behalf of the Court of Wards it was 
pleaded that as no maintenance for the 
widow had been settled, the suit in the 
present form did not lie. A question was 
also raised whether the plaintiff was tho 
lawfully married wife of Sardar Balwant 
Singh and whether she could claim main¬ 
tenance, in view of the fact that the mar¬ 
riage took place when the Court of Wards 
had assumed control of the estate. The 
trial Court decided all the issues in 
favour of the plaintiff, but gave her a 
decree for Rs. 2,000 with proportionate 
costs, instead of Rs.3,000, holding Rs.100 
to be a suitable rate of maintenance. 

An appeal was filed in the Court of the 
District Judge against this decree, on 
behalf of the Court of Wards, and there, 
for the first time, the question was raised 
that as no maintenance had been fixed at 
the time of the suit, Cl. 7 (2), Court-fees 
Act, was applicable and the value of the 
suit for purposes of court-fee and juris¬ 
diction would be ten times the amount 
claimed as payable for one year. The 
lower appellate Court ordered the plain¬ 
tiff to make good the deficiency in court- 
fees and this order was duly carried out. 
At the hearing of the appeal.it was urged 
on behalf of the Court Wards, that 
the value of the suit being Rs. 18,000 the 
trial Court, which was that of the bub- 
ordinate Judge, Second Class, had no juris- 
diction to try the case and that therefore 
the decree passed by it was illegal and 
the case should be remanded for re-trial 
to the Conrt of the Subordinate Judge, 
First Class. The learned District Judge 
accepted this objection and, holding that 
the trial Court could not pass a valid 
decree, set aside the decree of the lower 
Court and remanded the case to the Court 
of Subordinate Judge, First Class, for 
re-trial and disposal in accordance witn 
law. Sardarni Hamir Kaur then filed 
an appeal against this order through 
Mr. Mohammad Munir, which was ad¬ 
mitted to a hearing in this Court er 
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farther proceedings in the trial Court 
were stayed pending the decision of this 
appeal. 

Mr. Gobind Ram Khanna, who appears 
for the respondent, raises a preliminary 
objection that the order of remand of the 
lower appellate Court did not fall under 
any specific provision of the Civil Proce¬ 
dure Code and was not appealable under 
0. 43, Civil P. C. He further contends 
that if it is to be treated a3 an order 
passed by the District Judge under S.151, 
Civil P. C., no appeal lies against such 
an order. Mr. Mohammad Munir re¬ 
plies that the order should be treated as 
an order returning the plaint for presen¬ 
tation to the proper Court and is, in 
substance, an order made under 0. 7, 

R. 10, Civil P. C., from which an appeal 
lies. He cited Nand Kishore v. Abdur 
Rahman (l) in support of this conten¬ 
tion. He adds however that if the order 
as it stands be strictly interpreted and 
is not taken to fall under 0. 7, R. 10, 
Civil P. C., and is therefore treated as 
not appealable then this appeal may be 
treated as a revision. He relies on 
Banka Behari Deb v. Birendra Nath 
Dult (2), where an order of remand was 
considered ultra vires and an appeal 
against it was treated as a revision under 

S. Ho, Civil P. C. In that case the 
lower appellate Court had ordered a 
remand for a rehearing of tho case as a 
whole though the case had been finally 
decided on the merits by the trial Court. 

t was held that the condition precedent 
to exercising (he power of remand under 
O.H ^ 23, Civil P. C„ not having 

been fulfiDed the order of remand was 

iltra vires. Another authority cited is 

fulu(Z na C han i rasekh *ra Somaya. 
of thi m 'y h,c *L> 8a ^vision Bench ruling 
of the Madras High Court. In this case 
the order °f remand was set aside in 

arli < f D -V th0U - 8h an appeal bad been filed 
against ,t, as it was held that no appeal 

ordVr o? k the at . ^ before ™ ^e 

I Will frL; . reV180d and therefore 


y_ v -- -vu UU 

vi B - 

(2) o.!: m mi 85 »=>™ I. o. 80.1=85 

m A. I. a, 1329 Mad. 205=1,9 0 . m 


above. The case for the petitioner is 
that the lower appellate Court should 
have decided the appeal before it on the 
merits and disposed of all the issues bet¬ 
ween the parties, instead of giving effect 
to the objection raised by the other side 
as to the jurisdiction of the trial Court. 
It is contended that as the objection to 
jurisdiction had not been raised in the 
Court of first instance and it was not 
found that any failure of justice had oc¬ 
curred, the plea against the jurisdiction 
of the trial Court should not have been 
entertained in tho appellate Court. 
Shankar Nath v. Tirlok Singh (4) is 
cited as an authority supporting the 
above view. Another decision of a Divi¬ 
sion Bench of the Lahore High Court is 
referred to, i. o., Budha Mai v. Rallia 
Ram (5), which has expressed the same 
opinion as expressed in Shankar Nath v. 
Tirlok Singh (4). 

Mr. Gobind Ram Khanna says that 
when the defendant objected to the form 
of the suit in the Court of first instance, 
he meant to raise the objection as to 
jurisdiction as well and that plea of his 
should be taken to cover the plea as to 
jurisdiction. I cannot however accept 
this interpretation of tho said plea. My 
attention is drawn to the written state¬ 
ment of the defendant, in which the 
value of the suit for the purposes of 
jurisdiction was not questioned. I think 
therefore that the order of remand for a 
ro-tnal on the merits is not correct ] 
aocept this revision and send backthe 
case to the lower appellate Court for n 
re-hoaring and decision of tho appeal on 
the merits according to law, on the basis 
that the jurisdiction of the trial Court 
was not objected to. The parties arel 
allowed to bear their own costs in this 

L/OUrfc. 

- --S .n./r.k ._ remanded. 

A Lah V 929 Ijah ' 509=123 ^ o. 122 = 11 

(5) ^ah.Vs 928 Lah - 825=107 I- 0. 620 = 9 
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Bhide, J. 

tioterT S ‘‘ ndar - K, ™>'< Bam - Pel 

Mal ° nd anot ^r Opposi 

Civil Revn. Petn. No. 60 of 19SO n 
cided on 5th July 1932. ' D 
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# (a) Limitation Act (1908), Art. 164 — 
Wcrds “where summons was not duly served” 
refer to summons for first hearing. 

The words “where the summons was net duly 
served” in Col. 3, Art. 164, refer to the summons 
for the first hearing of the suit and Dot to any 
summons issued for a subsequent hearing. The 
intention is to give an extended period of limita¬ 
tion in cases where the defendant has no know¬ 
ledge at all of the suit. But when he has know¬ 
ledge of the suit the mere fact that he did not 
get the due notice of a subsequent hearing can 
hardly be considered to bo a ground for exten¬ 
sion of the period : 67 I. C. 15 and A. I. R. 1924 
Lah. COG, Foil. [P 540 C 2] 

❖ (b) Limitation Act (1908), Art. 164 — 
Defendant having due notice of suit inten¬ 
tionally neglecting toascertain dates of hear¬ 
ing of suit after its transfer to another Court 
and allowing decree to be passed ex parte— 
Art. 164 does not apply to his cose. 

Articlo 164 is net intended to help a defendant 
who is duly served with a summons and has due 
notice of the suit but who intentionally neg¬ 
lects to ascertain the dates of the suit after it 
has been transferred to another Court with a 
view to come at a late stage and get the decree 
set aside if it were passed ex parte. No proceed¬ 
ings can therefore be taken on an application by 
such defendant, to set aside an ex parte decree 
presented after the period of limitation: A. I. ll , 
1926 Lah. 379, Rel. on. (P 540 C 2; P 541 C 1] 

Anant Iiam Khosla —for Petitioners. 

Amar Nath Mongo. —for Opposite Par¬ 
ties. 

Judgment.—This is a petition for re¬ 
vision of the order of the Subordinate 
Judge, Second Class, Amritsar, setting 
aside an ex parto decree on an application 
by one of the defendants named Devi 
Ditta Mai. It appears that the suit was 
originally pending in the Court of Mr. 
I. M. Ball and Devi Ditta Mai had ap¬ 
peared and put in a written statement. 
Subsequently on the transfer of Mr. I. M. 
Ball from the district, the suit was trans¬ 
ferred to another Court and notices were 
issued by the latter Court to the parties 
after the transfer. The notice after the 
transfer could not be served personally 
on the defendant Devi Ditta Mnl and 
therefore substituted service was effected 
on him under O. 5, K. 20, Civil P. C. 
An ex parte decree was passed eventually 
against all the defondants on 30th May 
1929. When the decree was sought to be 
executed Devi Ditta Mai put in an ap¬ 
plication on 3rd October 1930, i. e. t some 
16 months after the decree was passed 
for the decree being set aside, on the 
ground that he had no notice after the 
transfer of the case. The learned Sub¬ 
ordinate Judge has held that the substi¬ 
tuted service was not a proper one and 
accepting Devi Ditta Mai’s statement 


that he came to know of the decree only 
15 days before the application of 3rd 
October 1930, set aside the ex parte de¬ 
cree against all the defendants. The de¬ 
cree-holder has filed a petition for revi¬ 
sion of this order. 

It is contended on behalf of the peti¬ 
tioner that the learned Subordinate 
Judge’s order setting aside the ex parte 


decree was without jurisdiction and can¬ 
not be justified in law. The first ques¬ 
tion for consideration in this respect is 
the meaning of the words “where the 
summons was not duly served” occurring 
in Col. 3, Art. 164, Bim. Act, which fix 
the starting point of limitation. Do these 
words refer to the summons for the first 
hearing of the suit or any summons is¬ 
sued for a subsequent hearing? Mr. Bus- 
tomji in his work on the Baw of Bimita- 
tion has put the former interpretation of 
these words: vide p. 905, Edn. 4 and this 
interpretation has been adopted in two 
rulings of this Court, viz., Lai Devi v. 
Amar Nath (l) and Surjit Singh v.C. J J 
Torrie (2). To me also this seems to be 
the correct interpretation. The intention 
apparently is to give an extended period; 
of limitation in cases whoro the defendant 
has no knowledge at all of the suit. But 
when he has knowledge of the suit, the 
more fact that he did not get the due 
notice of a subsequent hearing can hardly 
be considered to he a ground for exten¬ 
sion of the period. The words the sum¬ 
mons" are significant. ’ . , 

If the intention was to allow an extended 
period in any case where a notice of the 
date of hearing is not duly served during 
the course of the suit, the wording would 
have been, I think, different. In this case' 
the suit was no doubt transferred to an¬ 
other Court, but such a transfer lias not 
the effect of starting the proceedings de 
novo. The suit is merely continued from 
the stage it had reached in the first Court. 
Following the interpretation accepted in 
the two rulings cited above. I hold that 
the learned Subordinate Judge had no 
jurisdiction to set aside the decree merely 
on the ground that the notice after the 
transfer was not duly served. I am doubt¬ 
ful about the correctness of his view that 
the notice was not "duly served, bat i 
consider it unnecessary to enter intotnau 
question. There can be no doubt that 
the first summons for appearing was duly 

fi| 2W««X-' 606=70 I. c.... 
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served on the defendant and he ‘had due 
notice of the suit. He seems to have in¬ 
tentionally neglected to ascertain the 
dates of hearings of the suit after the 
transfer of Mr. I. M. Lall, with a view to 
come at a late stage and get the decree 
set aside, if it were passed ex parte. I 
jdo not think Art. 164 could have been in¬ 
tended to help a defendant in such cir¬ 
cumstances. The application of Devi 
Ditta Mai was presented long after the 
expiry of 30 days allowed by Art. 164 
and was obviously time barred. No pro¬ 
ceedings could be taken thereon: cf. Piroj 
Shah & Co. v. Rarib Shah (3). The 
learned Subordinate Judge had therefore 
no jurisdiction to sot aside the decree in 
these circumstances and his order must 
be set sside. I accept this petition for 
revision and set aside the learned Sub¬ 
ordinate Judge’s order. The petitioner 
will get his costs in this Court as well as 
in the Coart below in connexion with 
the application for setting aside the ex 
parte decree. 

R.M./r.k, Petition allowed . 

(3) A. I. R. 1926 Lah. 379=95 I. C. 124=7 
Lab.1G1. 
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Bhide and Currie, JJ. 

Widya Wanti Plaintiff—Appellant. 

V. 

Jai Dayal and others— Defendants- 
Respondents. 

First Appeal No. 3144 of 1924, Deci 

tf.™ 1931, against decree o 

bemor Sub-Judge, Amritsar, D/- 22nc 
December 1S23. 

Contract Act (1872) S 21—P„ki- 

. . . “" d uAii 

Jrass ss “r 

amount back to the person who hi T** 8 thfl 
boiled, with the how ori 8 ; T em ‘ 

outiou but without any P roso * 

(b) Hindu Law —Deht—«? . 648 ° 1] 

Avyaharikadabt—Criminal S ° n ‘ I,ablIi ‘y— 
by father-Son i, nolSibll. PPr ° pri * Hon 

The sons ota Hindu father are not liable to 


pay bis debts which are the result of a criminal 
act viz., criminal breach of trust, because such 
debts are Avyavabarika debts : 39 Cal. 862, Foil.; 
Case-law discussed. [P 544 C 2] 

Badri Das , Nand Lai and Basant 
Erishan —for Appellant. 

Chandra Gupta and Fakir Chand — 
for Official Receiver. 

Hukam Chand Bhasin —for Respon¬ 
dents. 

Bhide, J.—Civil Appeals Nos. 3144 of 
1924 and 1152 to 1156 of 1925 are con¬ 
nected and can be conveniently disposed 
of together. The following short pe¬ 
digree table will show the relationship 
of the appellants : 


Har Gopal 


I 

Harjas Mai 


Hari Ram 


Wasti Ram 


Bakbshi Ram 
= Mt. Vidya Wanti (minor). 


Ilarjas Mai was employed as an ac¬ 
countant by Jai Dayal, a paper merchant 
of Lahore, from the year 1915 to 1921. 
Harjas Mai used to be entrusted with 
cash in order to deposit the same with 
banksand was apparently subjected to 
little supervision with the result that he 
embezzled considerable sums of money 
from time to time. The matter came to 
light in 1921 and when the accouuts 
were carefully checked it was discovered 
that a sum over Rs. 23,000 had been em¬ 
bezzled by Harjas Mai. Harjas Mai had 
to admit his guilt and when pressed for 
payment paid Rs. 4,277 in cash, jewelry 

8 mn 11 ?% 5 ' 500 “4 » sum of Bupees 
8,000 obtained by the sale of his share 

in the ancestral house. Soon afterwards 

however suits were filed by Harjas Mai,’ 

his two sons Bakhshi Ram and Wasti 

Ram and his daughter-in-law Mt. Vidya 

Wanti to repudiate these transactions and 

to deprive Jai Dyal of the amounts paid 

rwT . A E,°^ or suit was filed by Nihal 

Sr d , aD A Fak,r Chand - ^ whom the 
house had been sold, for rent. The main 

issues involved in the cases being the 

same all these suits were tried together 

C dd / S hT d of one judgment by the 
Court below The suits instituted by 

Harjas Mai, his two sons and his daugh! 

for TJr W6r ? diarais3ed * while the suit 
for rent was deereed. From this deoL 

ferred!* 9 Pr0S0nt appeal9 have been Pre- 
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Daring the pendency of the appeals, 
Harjas Mai died and his two sons Bakh- 
shi Ram and Wasti Ram wore brought on 
the record as his legal representatives. 
Bakhshi Ram and Jai Dyal became in¬ 
solvents during the pendency of the ap¬ 
peals and the OtTicial Receiver decided to 
defend the appeals on behalf of Jai Dyal 
but declined to prosecute the appeals on 
behalf of Bakhshi Ram. In one of the 
appeals (Civil Appeal No. 1154 of 1925) 
Bakhshi Ram is the sole appellant and 
as the Official Receiver has declined to 
prosecute the appeal, the appeal must be 
dismissed. The learned counsel, who 
appeared for Bakhshi Ram, desired per¬ 
mission to tile security and to prosecute 
the appeal, but he was unable to cite any 
authority in support of his contention 
that Bakhshi Ram was entitled to pro¬ 
ceed with the appeal, although the Official 
Receiver had declined to prosecute the 
same. 


the position of Harjas Mai could have 
been induced to part with cash and sell 
the house merely by threats, if he were 
really innocent. As a matter of fact defen¬ 
dant Jai Dyal has produced statements 
in the handwriting of Harjas Mai himself 
admitting that he had embezzled various 
items amounting to Rs. 23,505-2-0 as al¬ 
leged by Jai Dyal. Harjas Mai has ad¬ 
mitted that these statements are in his 
handwriting, and his allegation that he 
wrote them under threats cannot be be¬ 
lieved. It appears further that Harjas 
Mai admitted his guilt in the presence of 
Attar C'nand (D. W. 2), and Mehta Amin 
Chand, Vakil (D. W. 4) who appear to 
be disinterested witnesses. His own 
brother Hari Ram has also deposed that 
Harjas Mai admitted that he had been 
guilty of the embezzlement. The defen¬ 
dant Jai Dyal has further produced his 
Munim Mangal Sen and other witnesses 
to prove the embezzlement. 


Out of the other appeals, I shall first 
deal with the two appeals preferred by 
Harjas Mai. These appeals can proceed 
in spite of the Official Receiver’s refusal to 
prosecute the appeals on behalf of Bakh¬ 
shi Ram as his brother Wasti Ram is 
also brought on the record as a legal re¬ 
presentative of Harjas Mai and is thus a 
co-appellant. There were two suits insti¬ 
tuted by Harjas Mai, one for recovery of 
Rs. 4,277 on account of cash paid by him 
to Jai Dyal and the other for the cancel¬ 
lation of the sale of the ancestral house. 
In both these suits Harjas Mai pleaded 
that he had as a matter of fact not been 
guilty of any embezzlement, that Jai 
Dyal' brought false charges of embezzle¬ 
ment against him and by threats and co¬ 
ercion compelled him to pay the cash and 
sell the house. No reasonable explana¬ 
tion is given as to why Jai Dyal should 
have suddenly brought false charges 
against a man who had been in his ser¬ 
vice for five years. The allegation that 
these charges were brought merely owing 
to a quarrel between the wife of Harjas 
Mai and the mother-in law of Jai Dyal 
sounds absurd. The evidence produced 
is also worthless. It is stated that Har- 
ias Mai was detained in custody by Jai 
Dyal, that he was beaten with hockey 
sticks and that one of hrs teeth was 
broken, but it is significant that Harjas 
Mai made no complaint whatever to the 
police or to any Court after his release. 
It is impossible to believe that a man in 


It was urged on behalf of the appel¬ 
lant that the defendant had not produced 
his account books in order to prove the 
embezzlement. In view of the state¬ 
ments in the handwriting of Harjas Mai 
in which the embezzlement was admitted 
the burden lay on Harjas Mai to show 
that the embezzlement did not as a matter 
of fact take place. It was open to him 
to call for the defendants’ accounts but he 
did not do so. It appears further from 
the record that the defendant Jai Dyal 
did want to produce account books, but 
the same were ruled out by the Court on 
the ground that they were produced late. 
In my opinion the statements in the 
hondwriting of Harjas Mai together with 
the other evidence referred to above 
proves beyond any doubt that Harjas Mai 
did misappropriate a sum of over Rupees 
23,000 or so as alleged by tho defendant. 

The next contention put forward by 
the learned counsel for the appellant was 
that even if Harjas Mai was guilty of 

embezzlement, the subsequent settlement 
by virtue of which cash and jewelry were 
paid to Jai Dyal was made in order to 
stifle a criminal prosecution and was 
therefore void. This was however not 
the plea put forward by Harjas M 
hiB plaint. He denied 
there was any embezzleme arrived 

allege that any ““g^minal prose- 

VsT^tt of feet, no proseon- 
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tion had yet been launched. It is of 
course, possible that Harjas Mai paid up 
such amount as he could in order to save 
his skin, but this fact by itself would 
not render the settlement void in law. It 
Ava3 incumbent on Harjas Mai to prove 
that the consideration for the settlement 
consisted of a promise on the part of Jai 
Dyal not to prosecute him but there is no 
evidence to establish this fact. The evi¬ 
dence referred to above proves clearly that 
.Harjas Mai was liable to refund a sum 
of over Rs. 23,000 and if any settlement 
was made in connexion with this liabi¬ 
lity, it would not be void merely because 
'Harjas Mai may have hoped thereby to 
escape criminal prosecution. The law on 
the subject has been discussed at length 
by a learned Judge of this Court in A.I.B. 
1927 Lah. 530, which was followed 
by another learned Judge in Badar Ud- 
din v. Mehr Din (l). These authori¬ 
ties fully support the contention of the 
learned counsel for the respondent that 
.the settlement was valid and binding on 
IHarjas Mai in the circumstances. As a 
result the two appeals of Harjas Mai 
must fail. 

The next appeal is that of Mt. Vidya 
VYanti. Her allegation was that her 
jewelry was taken away by Hari Ram 
brother of Harjas Mai on the pretext 
that it was to be temporarily deposited 
as security with Jai Dyal in order to 
obtain Harjas Mai's release and that it 
was made over to Jai Dyal in payment of 
the alleged debt of Harjas Mai without 
her consent. As regards Jai Dyal, it was 
alleged that Hari Ram was acting in col¬ 
lision with him. There is no proof of 
any such collusion and there is really 
no case at all against Jai Dyal. As 
regards Hari Ram, he has denied in the 
witness box that he took the iewelrv 

t£T S' ?; dy \ Wanti as ringed by her 

to Jaf D fc , Y u th ° i0W6,r y han ^ over 
Vidya' Want.' ^ E° fc ^ proved ' Mt - 

Produce SS 

jewelry but^ho h ^ 80 d SOrae of the 
(1) I1928J 107 I. c. 606. 


sel who appeared for Mt. Vidya Wanti,. 
chiefly relied on a receipt Ex. P-1 alleged 
to have been given by Jai Dyal to Hari 
Ram, but it appears from the letter 
(Ex. D-l) (which has been admitted by 
Harjas Mai) that it was Harjas Mai who 
really sent the jewelry to Jai Dval. The 
evidence of Attar Chand (D. W. 2) also 
goes to support the same conclusion. 
Attar Chand, who appears to be a disin¬ 
terested witness, has deposed that it was. 
Mt. Karam Devi, wife of Harjas Mai, 
who came to him accompanied by Hari 
Kam and brought the jewelry. Attar 
Uhand, Hari Ram and Harjas Mai then 
appear to have gone to Jai Dyal’s house 
and made over the jewelry to him. Mt. 
Vidya Wanti is a minor girl and the 
probability is that the jewelry was in 
the keeping of her parents-in-law and it 
is possible that some of it was utilised, 
by them for payment to Jai Dyal when 
Harjas Mai got into trouble. It may be 
noted in this connexion that the receipt 
for fch 0 jewelry given by Jai Dyal was 
produced not by Mt. Vidya Wanti but 
by Harjas Mai himself. After a careful 
consideration of the evidence on the 

Want lr< °, ° pinion thafc Mt. Vidya 
wanti has failed to make out anv case 

against Hari Ram or Jai Dyal. 

I come next to the appeal of Wasti 
tfatn. minor, son of Harjas Mai tk * 
sole point for decision in this Appeal fc 
whether the appellant is bound by the 

by * Harjas Tal ^ mily P ro P*rfcy effected 

rasuit t8 „1 1S » be “ me , dU ,° ,0 Jai 

on behalf of Wasti Bam that this "debt" 
being of an immoral character Wasti Ram 

sahi o?\be'joint°fam^ly ft 

.r/ofir rxsxrr 

tion reliance is placed on MahablTpra' 

£r\ B K? ei9 , Sh t (2) - I;": 

_ ^ Kh&GlldT BdTSlir D- 

Dai v. Bhatta MaZoT(i)\Zn ma ]‘ 

2) [1884] 6 All. 284=(1884) A W \r 
3 [1908] 82 Bom. 848=10BomW 7, 

4) [1897] 24 Cal. 672 ° ® L ' R ' 297 ‘ 

(6) [1904] 27 Mad. 71. 

(0) A.I.R. 1926 All. 89=89 I. 0 . 492=48 All. * 
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half of the respondent, on the other 
hand, it is urged that the appellant was 
legally hound to repay money misappro¬ 
priated by his father and hence the sale 
in question is binding on him. Reliance 
is placed in this respect cn Kartar Singh 
v. Earji Mai (7), Chhakauri Mahton v. 
Ganga Prasliad (8), Natesayyan v. 
Ponnusami (9), Gursaran Das v. Mohan 
Lai (10), Chandrika Dam v. Narain 
Prasad (11) and Venkatacharyulu v. 
Mohana Pandal (12). I have carefully 
considered these authorities and although 
^there seems to be some divergence of 
opinion as to whether the sous of a 
jllindu father are bound to pay his debts, 
which are the result of a mere breach 
iof a civil duty, the authorities seem to 
bo practically agreed that they are not 
so bound, if the debts result from an act 
amounting to a criminal offence, as in 
! this case. This fact is recognized in 
most of the authorities on the point : 
see, e. g., Uanmant Eashinath v. Ganesh 
Annaji (13), Me Dowell v. Raghava 
Chctty (5), distinguishing Natesayan v. 
v. Ponnusami (9), Chandrika Bam v. 
Narain Prasad (11), Chhakauri Mahton 
v. Ganga Prasad (8), Rallia Ram v. 
Dal Mokand (14) and Kartar Singh v. 
Harjimal (7). 

In it appears, no doubt, that a decree 
passed against a father on account of 
property stolen by him was held to be 
binding on .the son. Th.s case is how¬ 
ever distinguishable on the ground that 
the original debt had merged into a 
decree. 

The whole subject has been discussed 
at length in Chhakauri Mahton v. Ganga 
Prasad (8). It will appear therefrom 
that the decision of the point now at 
issue really depends t upon the interpre¬ 
tation of the term avyahanka debt 
as used in Hindu law. Under Hindu 
law the son is specifically exempted from 
liability for certain classes of debts in- 


Q3) 

(14) 


[1879] 128 P. R. 1879. 

[1912] 39 Cal. 862=12 I. C. G09. 

11893] 16 Mad. 99=3 M. L. J. 1. 

A. I. R- 1923 Lah. 399=76 I. C. 90/—4 

^*1. R 3 1924 All. 745=79 I. C. 1036=46 

a!'i. R- 1921 Mad. 407=61 I. C. 530=44 

f 1919] 43 Bom. 612=51 I. C. 612. 

A I R- 1927 Lab. 60=101 I. C. 830=8 

Lah. 117. 


curred by his father and the only class 
of such exempted debts under which the 
debt in question in the present case could 
fall appears to be that of “avyavaharika 
debts.” The interpretation of this term 
has been the subject of some diver¬ 
gence of opinion, but the generally 
approved interpretation appear to be 
‘‘not lawful, usual or customary" as held 
by Mookerjee, J., in Chhakauri Mahton 
v. Ganga Prasad (8). A debt which 
resulted from a criminal act of the father 
could not, I think, by any stretch of 
language, be held "lawful, usual or cus¬ 
tomary.” I am therefore of opinion that 
Wasti Ram’s appeal must succeed. 

The last appeal is in respect of the 
suit for rent for the house. It was con¬ 
ceded that this claim must stand or fall 
with the decision of the main issue in 
the other suits and the claim was not 
contested on its merits. It has been 
found above that the other appeals with 
the exception of that of Wasti Ram must 
fail. This suit for rent was instituted 
originally against Bakhshi Ram and 
Harjas Mai. Harjas Mai having died, 
the claim now is against Bakhshi Ram 
and his brother Wasti Ram. Wasti 
Ram's appeal having succeeded the decree 
for rent cannot stand against him. 

As a result of the above findings 
Appeals Nos. 3144, 1152, 1153 and 1154 
of 1925 must be dismissed with costs. 

Civil Appeal No. 1156 of 1925 is ac¬ 
cepted and Wasti Ram is granted a decree 
to the effect that the sale in dispute 
shall not affect his rights in the pro¬ 
perty sold. 

Civil Appeal No. 1155 is accepted in 
part and the decree for rent is cancelled 
as against Wasti Ram ; The decree will 
stand against Bakhshi Ram. 

In view of all the circumstances the 
parties will be left to bear ‘heir own 

costs in Civil Appeals Nos. 115o and 115b 
of 1925. 

Currie, J.-I agree to the orders of 
my learned brother proposes .o pass. 

t, v In v Order accordingly. 
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Tek Chand and Monhoe, JJ. 

K a ra m Chan d —P lain tiff—Appellant. 

v. 

Uma Datt-Ilans Liaj anti others —De¬ 
fendants—Respondents. 

First Appeal No. 100 of 1927. Decided 
on 11th May 19S2, against decree of 
Senior Sub-Judge, Slieikhupura, D /. 
30th November 1928. 

£ & Registration Act (1908), S. 49—In¬ 
strument containing two separable con¬ 
tracts one dealing with immovable and other 
with moveable property—It is admissible for 
settling rights of parties qua moveables 
II an instrument embodies an eutiro and in¬ 
divisible contract relating to immovable and 
moveable properties and it cannot be looked at 
qua the immovables for want of registration 
tbc whole must be excluded but where it con¬ 
tains two or more distinct and separable con¬ 
tracts one dealing with immovables and the 
other with moveables, there is no bar to the 
Court admitting it in evidence for the purpose 
of settling he rights of the parties La the 

i.ic.K-r,: 865 32 '• c - 4 * 

V J k 1 t' A T rW X l ' J u L - Kapur S 
M. Sikn for Appellant. 

Cluindar Gupta and Fakir Cliand - 
for liespondonfcs. 

Tek Chand J.-The facts of this 

case are set out ,n detail in the order o 

1930 and t dat6d 18th March 

report by the trial Court: 

1. Was not the plaintiff a partner in 
the firm Thakar Das Sewa Rani*’ at the 
time when fcho dealings with h 1a c 

LTV 0 T° b the Seni “ SubWdfaato 

Judge, Amritsar, passed the decree in 
execution of which the properties?,V 

pute were attached? 2 Did th» i?' 

tiff own one-fourth share i„ Tf T 
Nos. 147 and 286? The i 5 3rt . ,es 
Subordinate Judge has suCi J 0 7 r 
report recording findings in f h,s 
the plaintiff a,, pell an Jo* JtuT ° f 

and after examining the record and?" 69 ’ 
mg counsel I agree with thn n ? h . ear “ 
of the learned Judge. The decra*^• U8ions 
cut,on of which thn properties 
tion were attached was qU0S ' 

November 1922 in favour of °" 3rd 

dent firm against firm Thakar Da??* 50 ? 
Ram of Ila/ro t> ; a 7 • r ^ a9 ^ewak 

loan, for the recovery o* which thf 

Cr6S Was *>««*. was raised on or &{ t 
1932 L/69 * 70 * 
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25th February 1919. The question for 
determination is whether on that date 
that plaintiff Karam Chand was a part¬ 
ner in the Hazro firm. The lower Court 
has lound that he was not a partner in 
that firm on that date, and in support of 
this finding has largely relied on a deed 
Kx. P-S. dated 19th May 1915, which 
"■as executed by the four sons of Thakar 
Das in his favour. By this deed the busi¬ 
ness of the family at- various places and 
oilier moveable property was divided 
between them, and with regard to (he 
immovables it was stated that "they 
shall continue to be joint” and that 
1 hakar Das shall have the right to 
spend the income in anv way he likes” 
and that he will have the power to 
divide the immovable properties among 
ins sons in unequal shares if be desired 
to do so. It is contended that this docu 
mentis inadmissible in evidence for want 
of registration. In my opinion the conten¬ 
tion is without force and must be re 
jected. In the first place the document 
in so far as it relates to immovable pro’ 
perty, does not confer any right on 
Thakar Das which ho did not possess 
before, for it is admitted that all the 
immovable properties referred to in the 
deed had been acquired by him with his 
own exertion and were not ancestral 

them ! 6 iad fUl ‘ POW ° r ° f dis P° si tion over 

1 * 6Ven th ° "declaration” 
qua the immovable properties reeui 
red compulsory registration, this doe? 
not affect the admissibility of the first 
part of the deed, which deals with the^ 
partition of moveables. It is settled law 
that if an instrument embodies an entire 
and indivisible contract relating to 
moyab e and moveable properties, and 
under the law it cannot be looked at auai 
the immovables for want of registration 
the whole must bo excluded, E?wfcerJ 
it contains two or more distinot and* 
separable contracts one dealing with im 
movable and the other with moveab ft’. 1 
there is no bar to the Court admitting 

it or the purpose of settling 

of tho parties qua the moveables: Than 1 

davan v. Waliamma (l), p othi Nn V \ 

V. Nagama Naickar (2)1 \ni B, C an Pel 
man v. Oanesh Das (3 ) a , 

ol the termed Ex. P.8 d early P 8 |™“ 

& SSSXHg-JPSSft 

(3) [1916] 49 P. R. 1916=34 I. 0. 542 
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that it is a document of the latter de3 
cription. It purports to divide the move¬ 
ables among the various members of the 
family and this division is in no 

4 1 _ 
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November 1922. The suit in respect of 
property No. 156 is dismissed. The 
parties shall bear their own costs in 

f rm 1 hut . 11 _ i it .a 


^ 0 . 11/103 auM.ii uear cneir own cost 9 in 
lainny auu oma umaiuu 10 iu uu way trial Court but the appellant shall get 
dependent on the “declaration" as to the his costs of this appeal from firm Uraa 
immovables. The two transactions are Datt-Hans Raj. 

Monroe, J. —I agree. 

P.N./R.K. Order accordingly. 


severable, and there being no legal bar 
to the admissibility of the first, the 
lower Court was justified in relying on 
it. 

In Ex. P-8 it is clearly provided that 
the shop at Hazro was allotted to Kalyan 
Das and Moti Ram and that the plain¬ 
tiff Karam Chand had no concern what¬ 
ever with it. There is ample evidence 
on the record to show that the deed was 
acted upon by Tliakar Das and his sous 
so far as the business at various places 
and other moveable property were con¬ 
cerned. As regards the immovable pro¬ 
perties it is conceded that they were the 
self-acquired property of Thakar Das 
over which he had full power of disposi¬ 
tion and that on 20th June 1917 he made 
a will by which he left the shops and 
‘ihatas’ atSangla to his four sons, Kalyan 
Das, Karam Chand, Moti Ram and Sewa 
Rani in equal shares. Thakar Das died 
on 13th May 1918 and on his death 
effect was given to the will, and his four 
sons got a one-fourth share each in these 
properties not as members of a joint 
Hindu family, which had ceased to exist 
long before, hut as co-owners. These 
documents and the oral evidence on the 
record clearly show that the plaintiff 
Karam Chand was not a partner in the 
Hazro shop on or after 25th February 
1919 when the loans in questions were 
raised from the respondent firm. No 
evidence in rebuttal was led by the res¬ 
pondents to fix liability for the decree on 
Karam Chand. The findings submitted 
b v the learned Senior Subordinate Judge 
on the issues which were remanded to 

him for inquiry are correct and must be 
maintained. I would therefore accept 
the appeal a»d modification of the 
judgment and decree of the Senior Sub¬ 
ordinate Judge dated 30th November 1926 
„ass a decree in favour of the plaintiff 
granting him declaration to the effect 
that his one-fourth share in Properties 
Nos 147 and 286 was not liable to at¬ 
tachment and sale in execution of the de- 
lohtained by the firm Uma Datt- 
Hans S agtinst the firm Thakar Das 
sewa Sn from the Court of the Sen,or 
Subordinate Judge, Amritsar, on 3rd 


A. I. R. 1932 Lahore 546 

Tek Chand and Monroe, JJ. 

Mt. Lado —Plaintiff—Appellant. 

v. 

Banarsi Das and others —Defendants 
—Respondents. 

First Appeal No. 3134 of 1927, Deci¬ 
ded on 23rd May 1932, against decree of 
Sub-Judge First Class, Delhi, D/- 15th 
August 1927. 

(a) Hindu Law — Applicability — Jain# — 
Jains are governed by Hindu law. 

Jains are governed by Hindu law, except in 
so far as a custom to the contrary may bo es¬ 
tablished by cogent evidence. (Case laic refer¬ 
red ) IP 547 C 21 

(b) Custom—Jains—Town of Delhi—No 
custom held existed that widow of copar¬ 
cener succeeds to her husband s property as 

son. . 

Among the Jains of Delhi no special custom 

exists under which the widow of a deceased co- 
parceuer would succeed to her husband’s in¬ 
terest in the coparcenary property in the same 
way as a son of the deceased coparcener would 

have succeeded, as the existence of such a cus¬ 
tom is not proved. IP 547 C 2, P 548 C ll 

Shamair Chand and Mchammad Amin 
—for Appellant. 

liar Gopal and Bhagwan Das—lor 

Respondents. , 

Tek Chand, J.— The following pedu 
gree table will be helpful in understand- 
ing the facts of this case : 

Mul Chand 


Mutsaddi Lai 

I 


I 


Chandu Lai 
(died in 1922) 


Nandu Lai 
(died in 1918) 
(widow) Mt. Lado 
plaintiff. 


Biri Mai 
minor 
deft. 2. 

y H iux " / ---- 

Banarsi Das 

minor, deft. 1. . iqir 

Mutsaddi Lai died some time in lJU. 
leaving valuable immovable property 
and a family business known as Mul 
Ohand-Mutsaddi Lai. After his death 
the business was conducted by his two 
adult sons Chandu Lai and Nandu Lab 
Nandu Lai died childless in 1918 [caving 
a widow. Mt. Lado who is the pHintiff 
in this case. After Nandu Lai s death 
Chandu Lai carried on the family busi¬ 
ness, in the course of which he raised a 
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loan of two lacs of rupees from the Pan- 
jab National Bank, respondent 3, on se¬ 
curity of certain house property. Chandu 
Lai having died, the Bank sued on the 
mortgage and obtained a decree against 
his brother, Biri Mai, and son, Banarsi 
Das. In execution of this decree the 
mortgaged properties were put to sale 
and were purchased by the Bank with 
tho permission of the executing Court. 
Before the sale was confirmed, Mt. Lado 
widow of Nanlu Lai, brought the pre¬ 
sent suit for a declaration that she was 

the owner in possession of one third of 
the property which had been mortgaged 
by Chandu Lai with the Bank and that 
the mortgage, the decreo passed thereon 
and the execution sale wore invalid, qua 
her one-third share in the property. 
Sho based her claim on the allegation 
that after the death of her husband 
Naodu Lai, an oral partition of the 
fam.ly properties were effected between 
Chandu La B.n Mai and herself, by 
^hichone hirdof the estate was given 
o her ahsolutdy She also pleaded in 
the alternative tint oven if the oral 
partition was not proved, and the pro¬ 
perty was held to be that of tho joint 
family, a special custom existed among 
the Jams of Delhi by which the widow 

ed to? T u Ce v 0d co parcene r succeed¬ 
ed to her husband s share in the family 

property. The learned Senior Subordi* 

on hoi?‘ M 6 findi . DS a8ainsfc plaintiff, 
on both these points has dismissed the 

SU ° - aP P? aI , ' ,y the P^tiff, Mr 
Shaman Chand has re-agitated the point 

a x ai r t,( r r 8 effectei a fe - 

After bill* t ,? dGath ° f Nandu Lai 

rVcord T 8 h,ru ftnd Roin « through the 

th« d I | Ca " See no rea3on to differ from 
(Afte?TonJT ? the l0arned tr ' a l Judge 

sh? er cr m n e su rr 1 r n l ence ’^ 

Partition of the famT'p n ° 

took place) Tim f nm ;i p k rop0rti e3 ever 

in ”«SL y as re r 

HMd law o“°hTMt d akshMa a °S rai “ S J° 

>- or c„u rl a„a tlemP r 6 r : e r 9 r ' to in h ^ 


been made to argue that Jains as a com¬ 
munity are not governed by Hindu law. 
But before us Mr. Shamair Chand, the 
learned counsel for the appellant, very 
fairly and properly conceded that it has 
been settled in a long series of cases, de¬ 
cided by the Privy Counoil and the vari¬ 
ous High Courts in India, that Jains are 
governed hy Hindu law, except in so far 
as a custom to the contrary may he es 
tablished by cogent evidence: Chotey Lai 
v.Chuni Lai (l), Shco Singh v. Dakeo 
(2), Bup Chand v. Jamba Pershad ( 3 ), 
Bhagwan v. Bose (4): A. I. 11. 1925 P. C'. 
11S .Jettappa v. Eramma (o), Bluka'hai 
Chum Lai v. Man, Lai (G), Salma v. 
IJiba Chhajju Mai v. Kundan Lai 
(b) and Bhagwan Das v. Mt. Batwant (9) 
and (C. A. 2750 of 1925). 

He contended however that on the 
present record it had been proved that 
among the Jains of Delhi a special cus¬ 
tom existed under which the widow of a 
deceased coparcener succeeded to her 
husband's interest in the coparcenary 
property in the same way as a son of 
tne deceased coparcener would have suc¬ 
ceeded. The lower Court has found 
against the existence of the alleged cus- 
tom and after hearing counsel and going 
through the record. I am of opinion that 
no other conclusion is possible. It is 
in evidence that in the town of Delhi 

hmitie- 65 '' S ra ° re ' 1 “ n thous “"‘ 1 J*i° 
families. Succession of sonless widows 

must therefore he a matter of frequent 

occurrence and yet not a single decked 

case or well-ascertained instance is forth 

coming in which the alleged custom was 

folbwed. Some of the witnesses pro 

duced by the plaintiff no doubt make 

bald statements that such a custom ex 

ists, but none of them was able to prove 

jvny instance ,n which a widow was aI 

lowed to succeed to her husband's inter 

esb in th e joint family pr operty as a co- 

(l) 11870] 4 Cal. 744=6 I. A —iT 

465 (P.O.). l5 ^ 3 ° R. 

{2) a.r css = 51 *• 87 =* o. l. R . 

(S) W.01M 4,1. 247=0 0. 272=i37 A . 

(4) (.10041 31 CjI. 11=301 A 

3903 (P.C.) A ‘ ”49=84 P. R. 

' 5) tiAF" M “ d ' 228 =*> J- 0. 603=50 

<6) nL R 7m Jaa B,m ■ 517=128 I- 0. 028=54 
119021 16 P. R. 1902 . 

U91G?71 9 P 3 £ 833. 
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parcener. P. W. 1, Mangat Rai referred 
to the case of his sister Mt. Kirpi who, 
according to him, succeeded to her hus¬ 
band's coparcenary interest, but this is 
disproved by the document Exhibit 
P. W. 9/1, which shows that her hus¬ 
band was separate from his brothers, and 
the property was held by Mt. Kirpi 
“without the partnership of anyone 
else.” This instance therefore is not 
relevant. P- W. 4, Mithan Lai referred 
to the case of Sheo Singh Rai and Ishk 
Lai and deposed that on Ishk Lai dying 
souless his widow succeeded to his in¬ 
terest in the joint family property on 
his death. The facts of this case are re¬ 
ported at great length in Sheo Singh v. 
Dakco (2), from which it i3 clear that 
the family was not joint, and that Ishk 
Lai, the husband of Mt. Lakho, was se¬ 
parate from Sheo Singh Rai. As to the 
other so-called instances referred to by 
the other witnesses, it was brought out 
in cross-examination that either the de¬ 
ceased husbands of the widows concerned 
had separated from other members in 
their lifetime, or there was no other co¬ 
parcener living at the time - 

therefore hold, in agreement to the trial 

Court, that there is no e«d<mce »“‘"- 
ever on the record to support the alleged 

°"in last resort Mr. Shamair Chand 
reW on a 

SS’jgWS "'which it is stated 

In support of this statement the 
, \a author has referred to certain 
:”e°d books of the Jains named Bhaddar 
Bahu and Arhan Niti. Counsel for the 

? fhafc the verses in those books on 
S £ 5 opat Bai .lies for the 

SrStlt exited inthe Jain 

community at som_ t obso leto for 

quity, but Which has ^ fche Bombay 

centuries. ’ rece ntly discussed at 

High Court h* o{ th e5e books in 

length the authow (g) (? ?90 of 54 

Slf ) a and a after an elaborate discussion 
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he has reached the conclusion that they 
contain statements of the law which are 
mutually inconsistent and self-contradic¬ 
tory and which, if they were ever in 
force, have long since become obsolete 
and are not binding on the Courts of law. 
As an instance, it may be mentioned that 
according to Mr. Cbainpat Rai the real 
Jain law is that after the death of 
a male proprietor his widow succeeds 
to his property as absolute owner 
even in the presence of sons. Mr. 
Shamair Chand has admitted that such 
a rule of succession does not exist among 
the Jains anywhere in India. The second 
point also is without force and must he 
decided against the appellant. The ap¬ 
peal fails and I would dismiss it with 
costs. 

Monroe, J.— I agree. 

R M./R.K. _ Appeal dismissed. 
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Jai Lal. J. • 

Amar Nath— Plaintiff—Petitioner. 

V. 

Battan Chand Kapur and others— De- 
fendants—Opposite Parties. 

Civil Revn.Petn. No. 509 of 1931, De¬ 
cided on 21st June 1932. 

(a) Civil P. C. (1908). O. 33. R. 2- It re- 

fers to application. 

The word “it** iu the last sentence relates 
to the application and not to the schedule of 
nrniv»ptr L* ^ *J 

p lb) Civil P. C. (1908), o. 33, R. 5-In •pile 

of mandatory provisions of R. 5, provisions 
relating to amendment apply to application* 
under O. 33 (Obiter.) 

Obiter. —In spite of the apparently mandatory 
provisions of O 33, R. 5. the provisions of 0. 6 re¬ 
lating to amendment of the pleadings apply toap 
plications under 0.33. and therefore tho proper 
course to follow when the schedule of prorc ty 
belonging to the applicant has not been si 0 uea 
and verified in the manner prescribed for signing, 
and verification of pleadings, is to 
portunity to the petitioner to amend the Ecbe * ul £ 
if such an amendment was necessary . and to re 
Lt the application only on the refusal or failure 
of the applicant to amend the c j 2 ] 

L. C. Mehra —for Petitioner. 

Dev Baj Sawhney and S. L. Puri tor 

Opposite Parties. . 

'judgment. - This is a 
revision ol an order passed by the Snb- 
ordinate Judge, Second Class of AumteK 
rejecting the application ot the Petitioner 
for permission to sue as a P P ^ 
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cribeJ for signing and verification of 
pleadings. It is contended on behalf of 
the applicant that there is no provision 
which requires the schedule to the pro¬ 
perty to he signed and verified and that 
in any case if the signature and verifica¬ 
tion of tho appellant on the schedule 
were necessary it should have been 
returned for amendment to tho petitioner 
in order to remove the defect. Jn my 
opinion both these contentions have 
force, 0. 33, It. 2 reads as follows: 


“Every application to sue as a pauper shall 
contain the particulars required in regard to 
plaints in suits : a schedule of any moveable or 
immovable property belonging to the applicant, 
with tho estimated value thereof shall bo annexed 
thereto; and it shall be signed and verified in 
the manner prescribed for tho signing and verifi¬ 
cation of pleadiugs.” 

it. ,, . 

H in the last sentence in rnv opinion 
clearly relates to tho application and not 
to the schedule. That is clear from the 
existence of the semicolon between the 
words • thereto" and ‘■and." The res¬ 
pondents’ counsel however contends that 
in view of the fact that it had already 
been provided in the earlier part of the 
rule that the application shall contain 
the particulars which are required in the 
case of plaints and as those particulars 
include also signature and verification, it 
was not necessary to add the last sen¬ 
tence in the rule if it was intended to 
apply to the application. But in my 
opinion the learned counsel is not right 
when he says that the particulars to be 
mentioned in a plaint include the signing 
and the verification thereof by tho plain- 
/I 16 Particulars required to be men- 
tioned m tho plaint are dealt with in 

r*J; }’ , Civil P C - T[>e provision 
relating to the signing and verification of 

Pleadings is to bo found in 0. G, R r . H 
and i5 These therefore are two quite 
different matters and there is no force 
in the contention that particulars in¬ 
clude signature and verification of the 

party, 

DoL i3 h n ? t T neC6SSai ; y fc0 docide tho second 

spite of th ^ ,ncl,ne . d fc0 fchink ^at in 
J 0f . fc ^ e apparently mandatory pro. 
.visions ° 0. 33 , R. 5 the provisions of 
, • > i elating to amendment of the plead- 
and ih P r y to ,apph’cations under 0. 33 
llearnel 61 i° i * )ro ^ er course, for'th 


only on the refusal or failure of the 
applicant to amend the schedule. I there¬ 
fore accept this petition and setting aside 
the order of the Subordinate Judge remit 
the case to him with directions to pro¬ 
ceed with it in accordance with law. 
The costs of these proceedings shall abide 
the result. 

K.X./R.K. Petition allowed . 
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Harrison and Addison, JJ. 
Jaimal Ram and another —Defendants 
—Appellants. 

v. 

Nand Lal —Plaintiff — Respondent. 
First Appeal No. 1532 of 1927, Decided 
on 24th February 1932, against decree of 
Senior Sub-Judge, Montgomery, D/- 29th 
April 1927. 

Evidence Act (1872). S. 92, Frov. 3 — Suit 
on promissory note— Oral contemporaneous 
agreement held not to create condition pre¬ 
cedent in respect of obligation — Evidence in 
respect of ogreement held not admissible. 

Where iu u suit on promissory cote tho pro¬ 
misor, alleged that although be did oxecute tho 
note, thero was an oral contemporaneous agree¬ 
ment binding a third party to act in a certain 
way after the promisor had spent money on a 
contemplated litigation, that circumstances pre¬ 
vented tho third party from fulfilling tho obliga¬ 
tion bo had undertaken and therefore thero was 
a condition precedent attaching to tho obligation 
under the pro-note; 

i , that Pr ° v - 3 - 8 ‘ 92 > di d aPPly- 

he condition was in no sonso precedent to tho 

obligation but subsequent to tho obligation and 

the promisor was debarred from leadiug evidence 
on tho oral contemporaneous agreement alleged 
by him: 25 Cal. 401, Foil. IP 550 Cl] 

R. C. Manchanda find S. C. Man - 
chanda for Appellants. 

Jagan Nath Aggarwal and Anant Ram 
Kliosla for Respondents. 

Harrison, J.— Plaintiff in this case 
sued to recover Rs. 14,972-2-0 on five 
pro-notes executed by tho defendant in 
his favour. Tho defendant pleaded that 
the pro notes were executed benaini, that 
the whole of the consideration was not 
paid and that the transaction was void 
on account of an alleged oral contempora¬ 
neous agreement. After framing an issue 
as to the bonami nnturo of tho transac¬ 
tion and as to the contemporaneous oral 
agreement, the trial Court held that no 

evidence could bo led regarding either of 

those issues and. as no evidence was led 

on any other point, it decreed the suit 
with costs. 

nnPnlTr' C ° UnS ? 1 hfts tftkou same 

points but eventually abandoned his ohal- 
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lengo of the finding regarding the benarai 
nature of the transaction. He has endea¬ 
voured to show by referring to S. 92, 
lho. 3, Evidence Act, that the evidence 
that he wished to lead is admissible. The 
fact9 of the case are almost identical with 
those of Ranijiban Serowgy v. Oghur 
Nath Chatterji (l). Here the story told 
by the defendant is that although he did 
execute the pro-notes, there was an agree¬ 
ment binding a third party to act in a 
certain way after the defendant had spent 
the money on contemplated litigation ; 
that circumstances prevented the third 
party from fulfilling the obligation he 
had undertaken and therefore there was 
a condition precedent to the attaching of 
the obligation under the pro-note. On 
these facts the condition was in no sense 
precedent but subsequent to the obliga¬ 
tion. The proviso does not apply and 
as laid down in the authority quoted the 
defendant is debarred from leading the 
evidence on the issue framed. I am 
therefore of opinion that the decision of 
the trial Court is perfectly correct and 
the suit was correctly decreed and the 
appeal must be dismissed with costs. 

Addison, J.—I concur. 

R M./ R.K. _ App eal dismissed. 

(1) L1S93] 25 Cal. 401=2 C.W.N. 188. 
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Harrison and Addison, JJ. 
Shahdev Singh — Plaintiff — Appel¬ 
lant. 


v. 


Lajwanti Kaur and others —Defendants 
—Respondents. 

First Appeal No. 2632 of 1927, De¬ 
cided on 15th February 1932, against de¬ 
cree of Sub-Judge, First Class, Jullun- 
dur, D/- 23rd June 1927. 

Hindu Law—Partition —Partial partition — 
No presumption that rest of property re¬ 
mains joint or that joint family is put to end 
— It must be decided by evidence as to what 
was intended with respect to undivided por- 
tion. 

Where there is a partial partition of the joint 
family property there is no presumption that the 
rest of the property remains joint or that the joint 
family put au end to, and that with regard to 
the undivided property the members of the 
family hold as tenants in common and not as 
co-parceners Once it lias been proved that a 
partial partition has taken place, it remains a 
question to be decided by evidcnco what was in¬ 
tended with respect to the undivided portion of 
the property : A. /. R. 1923 P. C. 1305 
A . I. R. 1925 P. C. 49 and A. I . R- 1022 P. C. 
201. Dist. IP 553 C 21 


Jagan Nath Aggarwal , Ghulam Rasul 
Khan, Achhru Ram , Asa Ram Aggarwal 
and S. L. Puri —for Appellant. 

Badri Das , J. L. Kapur , Fakir Chanel 
and Chaxxdra Gupta —for Respondents. 

Addison, J.—The following pedigree- 
table is necessary in order to understand 
the facts of this case : 

For pedigree see p. 551 

Sardar Diwan Singh was a resident of 
Mukandpur village in the Jullundur Dis¬ 
trict when he married Raj Kumari Bibi 
Askaur, daughter of Maharaja Nihal 
Singh, the great-grandfather of the pre¬ 
sent Maharaja of Kapurthala State. After 
this marriage he commenced to live in 
Phagwara, a town in the Kapurthala 
State. In course of time he became a 
very wealthy man, partly due to the 
dowry of his wife, partly to gifts and 
jagirs from the State and partly by pur¬ 
chase of lands with the emoluments he 
received from the office he hold in the 
State. Wo are not concerned with the 
descendants of his second wife. Raj- 
kumari Bibi Askaur bore one son, Sardar 
Bhagat Singh, to Sardar Diwan Singh. 
Sardar Bhagat Singh was Prime Minister 
in the State for a long time and died in 
1901. His son. Sardar Gulah Singh, died 
in 1905, leaving five sons. Ono of these, 
Sardar Angad Singh, died soon after his 
father leaving a widow Sardarni Parbati. 
This lady was given Rs. 100 a month as 
maintenance and the mutation of Gulab 
Singh's lands was effected in favour of 
the four surviving brothers. Three of 
the brothers, namely, Triloki Nath Singh, 
Rajeshwar Singh and DwarkaNath Singh 
died in October and November 1918 dur¬ 
ing the influenza epidemic of that year. 
In this way only one of the five brothers, 
namely, Sardar Arjan Singh, defendant 4, 
survived. Sardar Rajeshwar Singh left 
a son, Sardar Shah Dev Singh, the plain¬ 
tiff in the suit. Sardar Triloki Nath 
Singh left two widows, defendants 1 and 
2. Sardar Dwarka Nath Singh left one 
widow, defendant 3 and a daughter Bibi 
Jit. The latter is not a party to the 
suit. The residence of the parties has 
been at Kapurthala since the time of 
Sardar Bhagat Singh, the family being 
mentioned in “Punjab Chiefs" and Rajas 
of the Punjab" by reason of its connexion 
with the ruling family of Kapurthala 

State. . t _. , . 

When Sardar Gulab Singh died in 

1905, besides money and immovable pro- 
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First wife Raj Kuruari Bibi Askaur=3ardar Diwan Singh=3econd wife of Alawalpur. 
Sardar Bhagat Singh 


Sardar Gulab Siugh. 


I I 

S<ardar Gurdit Sardar Bur 
Singh. Siugh. 


Sardar Kapur Sardar Rattan 
Singh. Singh. 


Sardar Arjau 
Singh, defeudaut 4 


I 

Sardar Angad 
Sin^h, 

I 

Widow Sardarni 
Parbati. 


. I 

Sardar Rajcshwar 
Singh. 

Sardar Shahde7 
Singh, 
Plaintiff. 


Sardar Trilokinath 
Sin^h. 


perby in Kapurbhala State, the family 
owned in British territory laud in vil¬ 
lage Bhike Nangal iu Jullundur District 
as well as mortgagee rights iu the same 
village ; the Bhagat Mills in Jullundur 
City ; shops in Jullundur, Amritsar and 
Lahore cities; two plots of land in Luck¬ 
now, a tea estate in Kangra District and 
land iu Kheri District in the United Pro¬ 
vinces of Agra and Oudh ; the major por¬ 
tion of the income of the family coming 
from the lands in Kheri. After Sardar 
Gulab Singh s death the family acquired 
the Barvi Estate worth about four and 
half lacs, a bungalow and some land at 
Jullundur and some land at Lucknow. 
These acquisitions were subsequent to 
1910. When the three brothers died in 

1918, Saidar Arjun Singh, the surviving 
brother, was an inmate of the Lahore 
Mental Hospital, but he came out of it 
early in 1919 and has never returned to 
it. At that time the only other male 
member of the family was the plaintiff, 
Sardar Shah Dev Singh, who was a 
minor His Highness the Maharaja of 
Kapurthala therefore appointed his son 
Maharaj Kumar Mahajit Singh to look 
after the joint property of the family 
and in the meantime he fixed certain 
allowances for the widows of the bro- 

SShqfna? 9 d w ghfc ? r o{ Sardar Dwarka 
Kath Singh and for the widow of Sardar 

Gulab Singh. When Sardar Arjan Singh 

returned from the Mental Hospital, he 

took the management of the property 

into his own hands and refused to pay 

the allowances fixed for the widows by 

His Highness on the allegation that they 

were excessive. 

in Ib was a ^ 0 r this that on 15th October 

1919, Maharaj Kumar Mahajit Singh 
wrote to the Revenue Assistant, Jullun¬ 
dur District, to mutate the shares of 
Triloki hath Singh and Dwarka Nath 


i 

Sardar Dwarka- 
nath Singh. 

First widow Sardarni Widow Sardarni 
Laj -vanti Kaur, Vidva Vati Kaur, 
defendant 1. defendant 3. 

Second widow Ckaran Daughter Bibi 
Kaur, defendant 2. Jit. 

Singh in Bhike Nangal in the name of 
their widows, defendants 1 to 3, see Ex. 
P-57 (A). The mutation was sanctioned 
in favour of the widows on 25th March 
1920, in spite of the objections of the 
plaintiff and Sardar Arjan Singh that the 
widows were only entitled to mainten¬ 
ance. After this mutations of the lands 
m other districts were effected, for the 
most part in the names of the widows. 
After the deaths of Triloki Nath Singh 
and Dwarka Nath Singh the income from 
the Kheri Estate was received by Sardar 
Arjan Singh in his capacity of lambar- 
dar. The widows, when mutation had 
been effected in their names, suod him 
foi their share of the joint income and 

actually recovered Rs 50,124-7-0. They 
also sold an oil engine belonging to the 
Bhagat Mills to defendant 5, The plain¬ 
tiff has alleged that the value of this 
engine was Rs. 4,000, while the widows 
stated that they realized Rs. 20 only bv 
its sale. J J 

Sardar Dwarka Nath Singh had pur- 
chased in his own name mortgagee rights 
in a soap factory at Delhi and obtained a 
decree for Rs. 47,036-5-3 on 1st Decem¬ 
ber 1916, in the Court of the Subor¬ 
dinate Judge, First Class, Delhi, against 
defendants 6 to 9. When he died his 
widow was brought on the reoord as 
his legal representative, the applica- 
tion °f the plaintiff and Sardar Arjan 
Singh to be brought on the record as 
tel ™P™~*»tatWes being disallowed. 

Hn««,!?K hiP . ? ft6r 8tafcin 8 the ^lega¬ 
tions in the plaint and the issues framed 

thereon proceeded as follows.) The prin- 

as P a m 5 !r 18 f® fourth as to whether, 
in lSoh'f fa °k a f arbition took place 
L ™ ^ the . fo . ur surviving bro- 
thors. At this stage it is necessary to re- 

cord the constitution of the family prior 
to 1910. From the beginning the 
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sons of Sardar Gulab Singh used to get 
Rs. 100 per mensem by way of allowance 
from the joint funds,this allowance being 
subsequently raised to Rs. 200 per men- 
sem. The allowance was called basta. 
Three of the sons were in the service of 
the Kapurthala State and they used to 
keep the salaries they reoeived. They had 
separate accounts in various banks. Even 
when their father, Sardar Gulab Singh, 
was, alive Ex. D-94, the joint account book 
of the family for the period October 
1908 to April 1913. has no entry as re¬ 
gards joint kitchen expenses. It must 
therefore be held that the brothers mes¬ 
sed separately and met their own kitchen 
expenses. For a period, all the brothers 
lived in the large family residential house 
at Kapurthala, but it is not disputed that 
they were in separate possession of dif¬ 
ferent portions of it. 

In 1912 Sardar Arjan Singh moved toa 
bungalow of his own. Similarly, Triloki- 
nath Singh moved to a new bungalow 
built by himself in 1913. Sardar Rajesh- 
war Singh went to live in Jullundur. Up 
to 1910 the brothers lived on their sala¬ 
ries and the allowance paid to them and 
if more money was wanted by any one'of 
them he took it as a loan from the joint 
fund these loans being called nizdats. 
They were expected to refund these loans 
to the joint fund. The house built by 
Sardar Arjan Singh was commenced as 
joint property, but later, he took the 
house as his own and debited the 
building expenses to himself as nizdat 
and subsequently repaid the amount to 
the joint fund. Trilokinath-Singh built 
his house with his own funds. Over and 
above their bastas and nizdats the bro¬ 
thers were not allowed a pie out of the 
joint funds for their individual expenses; 
so much so, that Dwarka Nath Singh, 
who was in 1910 a minor and was being 
educated at the Aitchison Chiefs’Collego, 
hahoro, had to meet his education expen¬ 
ses out of his basta. Sardar Arjan Singh, 
the so called karta of the family, when 
he purchased two cows and a mare in 
1908, had to pay the price out of his 
basta and not out of the joint funds. To 
sum up, down to 1910 there was com¬ 
munity of interest without division of in¬ 
come except that each was allowed an 
equal allowance out of the joint funds. 
They kept separate kitchens, servants, 
etc., apart from the servants that were 
necessary to help in looking after the 


joint property. They had to meet all their 
individual expenses out of their allow¬ 
ances and salaries. They could borrow 
money from the joint funds but had to 
repay or account for it. They were also 
in the habit of borrowing money from 
the Bhagat Mills in Jullundur. This was 
a joint concern. Such moneys also had to 
be repaid. The income of the joint pro¬ 
perty came to the joint fund which was 
in charge of the eldest member of the 
family who happened to be in India at 
the time. Allowances to dependants as 
well as tambol, etc., were paid out of the 
joint funds. 

Partition first.commenced to be talked 
about in 1909. On 16th August 1909, 
Sardar Arjan Singh wrote Ex. D-230 to 
the trusted servant of the family, Sawan 
Mai, who used to look after the Kheri 
Estate. It is clear from this letter that 
Trilokinath Singh was then demanding a 
partition. This is apparent from para. 9 
of the letter and it is alsoclear that what 
was being talked about was a complete 
partition of the family. In this letter 
there is a suggestion that Dworkanath 
Singh, who was then a minor, should here- 
presented in the partition proceedings by 
some relative of his prospective wife. It 
is not now disputed that this controversy 
ended in the partial partition of the 
family property by metes and bounds 
on 6th Febiuary 1910. By this par¬ 
tial partition the major portion of the 
immovable property in Kapurthala State 
was divided in equal shares'. Silver uten¬ 
sils, jewelry and clothes were also then 
partitioned. Something like Rs. 47,000 
was distributed out of the joint fund 
amongst the brothers to equalize the 
value of their shares in the divided pro¬ 
perties. Lists were prepared showing the 
property allotted to each of the four 
brothers: see Exs. D. W. 1-4. How the 
silvor utensils, jewelry and clothes were 
divided are shown in Exs. D. W. 7-9. The 
position taken by the plaintiff and Sardar 
Arjan Singh as regards the partition is 
that it affected only the properties actu¬ 
ally partitioned, the rest of the joint pro¬ 
perties being left untouched. According 
to them the rest of the property was to 
be considered joint family property as 

before. . . , . 

The defendants' contention is thac 

the partition amounted to a complete 
disruption of the family and severance of 
their interests in the family properties 
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the undivided portion was to be consi¬ 
dered co-parcenary property as before. 

On the legal question it seems to m_- 
tliat there was no presumption ari-inc 
from the partial partition that the joint 
family was put an end to and that with 
regard to the undivided property the 
members of the family held as tenants, 
in common and not as co-parceners. At 
the same time the very conception of a: 
joint Hindu family involves joint owner-i 
ship of the family property by its mem¬ 
bers and consequently, when it has been 
proved that a partial partition has taken 
place, it remains a question to be decided' 
by evidence what was intended with res¬ 
pect to the undivided portion of the pro-! 
perty. The position is quite clear in‘ 
case where one member of a joint Hindu 
family separates from the other. In 
those cases there is no presumption that 
the remaining members remain united; 
an agreement to remain united or to re¬ 
unite must he proved like any other fact 
This was so decided by their Lordships 
of the Pnvy Council in Jatti v. Uanwari 
It would seorn to follow that 

where there is a partial partition of the 
joint Hindu family property, there is no 
presumption that the rest of the property 
remains joint, an agreement to that o’lect 
requmng to be proved like any other fact. 
There is nothing in Palani Ammal y 
^huvenkatacheUaManiagar^) agai nst 
the decision of their Lordships inJaUi 
v. Banwan Loll (l). All that was said 
in the latter ruling was that when a 
member of joint family has separated an 
agreement by the remaining members’ to 
continue undivided may be inferred from 
the way in which their business is car 
ried on after the separation. Similarly 
in Ramahuga Annan v. Narayana 
Atman (o) all that was said was that it 
was open to members of a joint family 
to make a division and a severance of in 
to rest in respect of a part of the joint 
estate whilst retaining their status as 1 
joint family and holding the rest as the 
property of a joint undivided family I u 
the two cases last mentioned there ' was 
no question of burden of proof before 
their Lordships of the Privy Council 
On the authorities, therefore T i.i 

(1) A.T.K 19-23 P.C. ISC^TTn —^- 
350=501 A. 192 (PO ) L °' 46 - 2 ~ 4 Lah * 

(2) A.I.R. 1925 P.0. 49=$7 I G <m-.o m 

254=52 I.A. 83 (P.C.) 333 ~ 48 Mad * 

(3) A.I.R. 1922 P.C. 201=0,S I C 451 -j* xr - 

489=49 I.A. 168(P.0.J. Mnd ' 
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which were not divided by metes and 
bounds. 

The Kapurthala property, which was 
actually divided by metes and bounds, was 
worth some 4 or 5 lacs. Propertv worth 
about Rs. GO,000 or Rs. 70.000 how¬ 
ever in Kapurthala State was not divided 
by metes and bounds. The reason for this 
is apparent. A jagir by its very nature is 
joint. Tho Pbagwara well land was not 
divided as its income was being given by 
way of pension to the members of the 
other branch of the family. The garden 
in Bhagat Mai village and the lands iu 
other two villages were kept joint with a 
view to constructing and maintaining 
smadhs of the family. This was so stated 
by La la Sawan Mai, while it is clear from 
Lx. D. W. 5, prepared at the time of the 
partition, that a sum of Rs. 10,000 out of 
the joint fund was set apart to build a 
temple and smadhs for the deceased 
sardars in Bhag Bhagat Mai. It was 
stated that tho income from tho °arden 
would be spent on the temple and smadhs 
while each member of the family was to 
pay Rs. 25 a month out of his own pocket 

Th r „ M„ UP ?■' lem ' ,le “"<> SIIla <lhs. 
ihe big residential house in Kapurthala 

and some houses in front of that house 

were also not divided for obvious rea- 

sons. 1 agree with the finding of the 

trial Court that the partition, so far as 

the Kapurthala property was concerned 

tlmriTV • mP,6te SS P ° 5Sib,e - In S P ifce Of 
t ere being overwhelming evidence of 

hv lh« V a ifc wa s not admitted 

y the plaintilT till arguments were being 

he t i' th6trialCjUrt - That was why 

to ir r Ki en . Wl \ S ,,Ut up0n fc!,e defendants 
to establish that the family was not , 

lent Hindu family. The trial Cotj 
paHial naHiti C ° nclU5i ° n fchat si ^e this 

partial partition was not only nrm-«i 

that thero^ 6 ^’ ther ° WR8 P«*umpt?on 
teat there was severance of interest in 

respect of the rest of the ..ropertv th « 

presumption being, of course, capahio of 

theA rebufc,ed !) y tlie plaintiff Whe 

& *; r 

severance of D th n e ded t0 be abso,ut0 

the brother! the co parcenary between 

to affect tho n° r ^ befcher lfc was intended 
aoect the partitioned portion only ftn d 
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hold that the fact that there was a 
partial partition in 1910 cannot be got 
rid of. 

There was effected by the partial par¬ 
tition some" change in the status of the 
family, and it is a question of fact to be 
decided on the evidence what was inten¬ 
ded as regards the property that was not 
divided by metes and bounds. In the 
present case therefore though the partial 
partition cannot be held to give rise to a 
presumption that the rest of the property 
was to be held in severalty, the burden 
still remained on the plaintiff' to show 
what was intended with regard to the un¬ 
divided portion of the property, namely 
it was for him to prove his case that the 
undivided portion of the property was 
meant to be held in co-partnership and not 
in severalty. (Their Loidshipsafter dis¬ 
cussing the evidence held that there was 
complete separation after 10th February 
1910, though only the Kapurthala pro¬ 
perty was divided by metes and bounds. 
They further held that no special family 
custom was proved to exist either amongst 
the so-called aristocratic community or 
in this family which excluded widows 
from inheritance, and by which they were 
entitled only to maintenance.) 

Harrison, J. —I agree. 

R.M./R.K. Appeal dismissed. 
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Shadi Lal, C. J. 

Ibrahim and another —Complainants 
—Petitioners. 


v. 

Anant Ham and others Accused 


Opposite Party. 

Criminal Revn. No. 5p0 of 1931, De¬ 
cided on 19th June 1931. 

Criminal P. C. (1898) S 250-Before pas¬ 
sing order of fine finding that accusation 
was false should be arrived at. 

Before passing an order asking the complainant 
to pay fine by way of compensation to the ac¬ 
cused it is incumbent on the Magistrate to re¬ 
cord a definite finding that the accusation 
against the accused was false and either frivolous 
or vexatious. . > P 554 0 

Mohammad Amin for Petitioners. 


Report.— This is a petition for revision 
of an order, awarding compensation un¬ 
der S. 250, Criminal P. C. On 26th July 
1930 at 8 a. m., Ibrahim and Fazal Mo¬ 
hammad, two weavers of Basi Khawaju 
reported to the police that on the pievi- 


ous day, at about 5 or 6 p. m., they pur¬ 
chased two packets of foreign silk yarn 
from the shop of one Barkat Ali in Ho- 
shiarpur City ; that the packets were 
forcibly seized from them by two con¬ 
gress volunteers, who were picketing the 
shop, with the help of Cbhajju Ram and 
Anant Ram who arrived on a signal in 
the form of a whistle by one of the 
volunteers, namely Hari Ram, and that 
a little later a large number of men as¬ 
sembled and roughly handled the complai¬ 
nants. The police held an inquiry into 
the matter and sent up Hari Ram, Cbhajju 
Ram and Anant Ram for trial under 
S. 392,1.P.C.. and 18 others under S. 147, 
I. P. C. The identity of the second 
congress volunteer, who was said to be 
on picketing duty at the shop, could not 
be ascertained. The trial Magistrate 
discharged the 18 men whose names 
were not mentioned in the first informa¬ 
tion report and charged Hari Ram, 
Cbhajju Ram and Anant Ram under 
S. 392, I. P. C. As many as 34 wit¬ 
nesses appeared on behalf of the accused 
and the learned Magistrate, after fully 
considering all the material on the re¬ 
cord, came to the conclusion that the 
accused were not proved to be guilty. 
He then called upon the two complain¬ 
ants Ibrahim aud Fazal Mohammad to 
show cause why they should not he 
ordered to pay compensation and on 
their failure to make any particular 
statements, they were ordered to pay a 
sum of Rs. 16 to each of the three ac- 


U S6ii 

Before passing this order, it was in- 
umbent on the learned Magistrate to 
ecord a definite finding that the accusa- 
ion against the accused was false and 
ithor frivolous or vexatious. It was 
ot even alleged by the accused that they 
cere implicated on account of any pre- 
ious ill-will. It is undeniable that an 
ncident like the one reported by the P re - 
ent petitioners did take place on 25th 
uly 1930, in the afternoon. A petition 
cas presented to the District Magistrate 
iy the Hindu residents of the locality in 
vhich the shop of Barkat Ali is situate 
in 26th July 1930. It was urged that 
he complainants in this case got win 
,f this petition and implicated those 

vho were responsible for it. Y iel , 
ieems to be no truth whatever in this al- 
egation, because the report to the police 
s?as made at 8 a. m. and the petition to 
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the District Magistrate could hardly 
have been presented at that early hour 
of the day. In any case, the complain- 
ants could not have been aware of the 
names of signatories to that petition be¬ 
fore they made their report to the police. 
Moreover, we find that Chhajju Ram and 
•Hari Ram did not sign that petition at 
all. It was admitted in that petition 
that some congress volunteers interfered 
with Ibrahim and Fazal Mohammad, be¬ 
cause they had bought foreign silk yarn. 
The accused were acquitted, because the 

; nC0 , P ( r UO0j by t!lG Prosecution 
vas ound to be discrepant and untrust- 

show r H e,S DOtlling what everto 

! ° . „ thafc ^be compJaint against the 
th ee accused Han Ram. Chhajju Ram 

ledte n/ H Rim ,"' as fa,sa lo the know. 
Hholoi s n COm,,la ! Dants »"d was either 
. Vexat,ous - 1 clearly of 

com. !■* k 16 order for the a "'ard of 
compensation cannot be maintained. 

for orders reC ° rd t0 11,6 High Coul ' fc 

sh*? r i ei i o ^ lhe . Hi * h c ° ur ‘- 

, ', a |' ^or the reasons 

recorded by the learned Sessions Judge, 

diJecfL 1 n 0rder ° f the trial Magistrate 

Ihrab rn ^ , 10 corn plainants, Fazal and 
Ibrahim to pay, under S. 250, Criminal 

1. C., Rs. 15 to each ot the three accused 
as compensation. a 

K.N./R.K. Petition accepted. 
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(b) Penal Code 11860), S. 366-A — Woman 
with whom illicit intercourse is committed 
need not be married woman. 

The expression “illicit intercourse” means the 
sexual intercourse between a man and a woman 
who are not husband and wife. The woman 
need not be a married woman : A. I. J{ 10°7 
Lah. <27, Cows. ; 4 A. L J. 432, Foil. 

n, . r, lP 557 C 1] 

Bhagat Ham Puri—lor Appellants. 

t n B ti an A Krtshan ior Govt. Advocate— 
for the Grown. 

Judgment. 'Seven persons, namely. 
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Aoha Haidar, J. 

Kesar Mal and others -Convicts—Ap¬ 
pellants. *' 

v. 

Emperor Opposite Party. 

Criminal Appoal No, 166of 1932, Deoi- 
ded on 9th April 1932, against order of 
First Class Magistrate, Gujranwala, D/- 
14th January 1932. 

(o) Penal Code (I860), S. 366 A—Per.no 
committing illicit intercour.e with girl will 
not be permuted to plead that he bona fide 

believed her to be over pre.cribed age, if i n 

fact *he is below (bat age. 

A porson, who commits an offences in respect 
of a female, when the law has laid down that the 
offonco would be complete only if the female is 
below a certain age, does so at his peril and if it 

nr^ S iK Ut i t ?! Bt agG of thc « irl ‘ s belo.v that 
prescribed by the statute, ho must sutler the 

consequoncos aud he would not be permitted to 

pload id defonco that he bona fido believed or had 

reasonable ground for his buliof that tho oirl was 

over the prescribed ago ; Robins. (18U), l C. & 

p\ 46G °br«r. (1866) 10 Cox. 402 and 

-Prince, (1876), 2 C. C. R, 154, Foil, (p 55G 0 2] 


fil-u i I'ciouus, namely, 

(U Manohra, 2 Dullah. ( 3 ) P ira , ( 4 ) Ali 

Bihi Td'A i? K “ ra - (G) Mt. Barkat 
Bibi. and (i) Khushi, son of Ivarm Din 

(absconder) were placed before a First 

l hs '* trate ' with enhanced powers 
under S 30 Criminal P. C.. to take their 
trial under Ss. 366 and 376, I. P. C The 

e'fcaMi ? n< ! er the latter section was not 
established and the Magistrate altered 
the Charge under S. 366 to one under 

ofMt R Wifch th0 exceptiSS 

of Mt Barkat Bibi, who has been sen¬ 
tenced to undergo two years’ rigorJL 
imprisonment, the remaining live accused 
ha\e beon sentenced to five years’ rigorous 
m prison men t including three months’ 
solitary confinement each. As alreu.lv 
state. Khushi is abscond!.,* and ^ wo 

potl " 111 < T r °' >a '>"» i-this a„. 

this' (W bheconv| °fc8ha ve appealed to 

MxnoSf an* AluTuha ^ Bibi - 

eented by Mr BhS were ropro - 

minal Appeal No iefot Puri (Gri ' 
und Dullah wers ran ° f 1932 ^» Rt »d Pira 
L> a yal Khanna. ThK?®* by Mr ‘ Di * 
pose of both the wlU *■- 

£* gj—ta. briefly 
the wife of Muhe^U J f f 

relied with her hesbeSd a" l n a ° 1 “"'. 

taper, eft her hueband’.' Soue. with 
the intention of going to her mother who 
Uved in village Karari in tho Distriot of 
Lyallpui. She managed to reach Wazira- 
bad railway station whore she left tho 
train. She was sitting in a third olass 
passenger shed where she met Mt. Barkat 
iiibi and Ivesra, aooused, at about Sehrgi. 
wela. She began to talk to them and, in 
answer to inquiries, she told them that 
sho was going to the house of her mother. 
Mt. Barkat Bibi and Kesra offered to 
accompany her to the village Karari. 
Alt. baidan agreed, whereupon the two 
aooused put her in a tonga and took her 
to village Vairoke, a short distance from 


Jammu & Kashmir 
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"Wazirabad. She was kept therefor five 
or seven days in the house of Mt. Zenab 
Bibi, P. W. 4, where Mt. Barkat Bibi 
was living as the mistressof Kesra. After 
that Manohra and Kesra accused took her 
to Chak Bahlog by train. On reaching 
there she was placed in the house of 
Dnllali accused. Kesra returned to his 
village, while Manohra and Dulla took 
Mt. Saidan to Chak Umar and put her in 
the house of Pira accused. Manohra and 
Dullah asked Pira to sell Mt. Saidan at a 
suitable price. As no customers were 
forthcoming Pira took Mt. Saidan to 
Nurpur where sho was lodged in the 
house of Ali. She used to lie visited 
there by Pira now and again. Ali offered 
to marry her by nikah and promised to 
pay Rs. 200, but when Pira returned, Ali 
refused to make the payment and so the 
bargain fell through. Ali then sought to 
sell Mt. Saidan either to Allah Bakhsh or 
to a Seikh, but she refused the proposal. 
She then raised a hue and cry which at¬ 
tracted the villagers to the house of Ali. 
She was taken to the police station at 
Qila Didar Singh where her statement., 
Ex. P C, was recorded. Subsequently 
sho was produced before a First Class 
Magistrate, who recorded her statement, 
Ex. P. A., on 5th Juno 1931. 

Mr. Bhagat Ram Puri, at the very out¬ 
set, argued that Mt. Saidan, P. W. 14, 
has not been proved to be a minor under 
the ago of 18 years and therefore the con¬ 
viction of the appellants under S. 36G-A, 
I. P. C., cannot stand. It is true that 
the evidence of the Civil Surgeon, Doctor 
Traynor, P. W. 19, is not very definite 
on the question of the age of the girl. He 
merely stated “sho was about 18 years of 
age.” He further stated in cross-exami¬ 
nation that “she is not above 19, she may 
be above 18.” He further stated that 
the X-ray examination may help in the 
probable determination of the age. On 
this state of the ovidence the trial Magis¬ 
trate examined Doctor Sher Singh, Assis¬ 
tant Surgeon, Lyallpur; as C. W. 2 This 
witness, according to his evidence, is an 
X-ray expert. lie has pointed out that 
“in his opinion X-ray examination is the 
best test for ascertaining the age of any 
person.” In his opinion the girl was 
below 18 when he examined her in the 
month of November 1981, and, as the 
offence is alleged to have been committed 
some time in April 1931, it must be taken 
that the girl would then be about six 


months younger. Doctor Sher Singh 
pointed out that it was difficult to give 
the age of a person exactly to a day, hub 
it may be that in the age given by him 
there may be a difference of about three 
months one way or the other. To this 
may be added the evidence of the mother 
ol the girl, Mt. Alam Bibi, P. W. 17, 
who has stated that Mt. Saidan was about 
16 or 17 years of age. I have therefore 
no hesitation in holding that, at the time 
the offence was committed, Mt. Saidan 
was aminor and her age was below 18 
years. 

A curious argument was put forward 
by the appellants’ counsel that as the 
tr\ing Magistrate, in the headings of the 
two depositions of Mt. Saidan, has made 
a note that she looked to be 20 years old 
it may he taken that the accused also 
made a similar estimate of her age and 
that therefore they could not be convic¬ 
ted under S. 366-A, I. P. C., as they 
might have made a bona fide mistake 
about the age of the girl. Thisargument 
is futile to a degree and I am surprised 
that it would have been repeatedly pres¬ 
sed with all seriousness. The law had 
been settled in England many years ago, 
and it has been laid down that, in cases 
where the age of the girl is one of the 
elements in an offence, the accused can¬ 
not take shelter behind the defence khat 
ho did not know that the girl was under 
the statutory age and that from her ap¬ 
pearance he concluded that her age was 
more than that prescribed by the law. 
A person who commits an oiTence in res¬ 
pect of a female, when the law has laid 
down that the offence would he complete 
only if the female is below a certain age, 
does so at his peril and if it turns out 
that the age of the girl is below that 
prescribed by the Statute, he must sutler 
the consequences and he would not he 
permitted to plead in defence that he 
bona file believed or had reasonable 
ground for his belief that the girl was 
over the prescribed age: vide Robins (1) 
Christian Oliver (2) and Prince (3), 

It was further argued that as none of 
the accused knew that Mt. Saidan was a 
married woman, noquestion of illicit in¬ 
tercourse” with her could arise and hence 
S. 366-A, I. P. 0., had no application. 
Reliance was placed on the case of Rati 

(1) 118441 1 C. K. 45G. 

(•2) 1186G1 10 Cox. 402. 

(3) 11875] 2 C. C. R. 154. 
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Ram v. Emperor (.4.7.7?. 1927 Lab.. 727) 
in support of this contention. I have 
studied this case very carefully and as I 
am dictating the judgment, it is before 
me. This precedent does not, in so many 
words, lay down any such proposition of 
law. It is true that, while dealing with 
the cases of the various appellants, the 
learned Judge has stated that none of 
them know that the girl was married, 
and further that Rati Ram, who com¬ 
mitted sexual intercourse with her was 
a married man. I frankly confess that I 
do not understand how the absence of 
the evidence that the accused knew that 
the girl was married would affect the 
question of his criminal liability. £ also 
fail to see the relevancy of the fact that 
Rati Ram was a married min. If the 
learned Judge, as argued by Mr. Bhagat 
Ram Puri, intended'to lay down that the 
offence under S. 366-A, I. P. C., would 
not he committed if the accused did not 
know that the girl was married, then 
with all respect I do not agree with this 
view. I would prefer to follow the case 
of Emperor v. Mahbub (4), (not cited 
by counsel) in which Dillon, J., repelled 
the contention that the words "illicit 
intercourse" as used in S. 306, I P. C., 
meant the sexual intercourse by a man 
with a married woman and that such in¬ 
tercourse between two unmarried persons 
did not constitute "illicit intercourse" 
and held that the expression "illicit in¬ 
tercourse" meant the sexual intercourse 
between a man and a woman who are not 
husband and wife. This statement of 
law carries great weight with me, as 
Dillon, J., was in his day, one of the 
greatest criminal lawyers in the country. 


took her from one place to anot.her with 
the object of selling her at a suitable 
price. I do not find anything in the evi¬ 
dence of Mt. Saidan that any accused 
person, besides Mt. Barkat Bibi and 
Kesra, offered any inducement to her to 
go from one place to another or to do any 

act with the intention that she mav bo 

* 

or knowing it to be likely that she will 
he forced or seduced to illicit intercourse. 
All that I find is that Mt. Saidan went 
with the various accused persons from 
one place to another and was being haw¬ 
ked about for immoral purposes. The 
offence under S. 360-A, I. P. C., was 
complete when Mt. Barkat Bibi and 
Kesra induced Saidan to leave the pas¬ 
senger-shed at Wazirabad railway station 
and what happened afterwards did not 
constitute a fresh offence undor*S. 36G-A 
either against Mt. Barkat Bibi and Kesra 
or against any other accused who just 
took her from one place to another and 
passed her on from hand to hand. The 
argument of the trial Magistrate that 
there was a conspiracy between all the 
accused persons is not homo out by any 
evidenco and need not be considered in 
detail. 

In this view of the easel uphold the 
conviction and sentence of Mt. Barkat 
Bibi and Kesra accused under S. 3G6-A, 
I. P. C. As regards the rest of the ac¬ 
cused, I do not think that their case can 
be brought within the four corners of 
b. 366-A, I.P, C., in the absence of proof 
of any inducement on their part as men¬ 
tioned above. I accept their appeals and 
setting aside their convictions and sen 
tencs under S 30G-A, I.P. C„ order that 
they may be released forthwith. 


The case of Mt. Barkat Bibi and Kesra 
is quite clear. As already stated, Mt. 
baidan was sitting in the third class 
passenger-shed at Wazirabad railway 
station where she met Mt. Barkat Bibi 
and Kesra. They induced to her to go 
with them as they offered to take her to 
her destination, and it is abundantly clear 
from the evidence on the record that 
their object was to sell her to some one 
for a money consideration for the pur- 
pose of illicit intercourse. 


‘J 16 rem “ inins five 

an that Mt . Saidan says is that tL 

(4) 11907] 4 A. L. J. 48g=(iyo7j \ \V 
=CCr. L. J. 9. a. W. N. 


s.n./r.k. 


Order accordingly . 
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Shadi Lal, C. J. and Agha Haidar, J. 
Shangara Iiam— Convict— Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 545 of 1932 n A 

W T ] 3t J t D ! 1932 ‘ ***** Older Of 
1932 . JUdS9 ’ Lah ° re ’ D/ * i8fch March 

(a) Criminal Trial—Evidence - 

t.on of accused with deceased i. insignificant'. 

The mere fuct that a number of 
have given evidenco to the eflect that theJTaw 
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the accused in company of the deceased at seve¬ 
ral places has very little evidenciary value and 
conviction based on such evidence alone cannot 
be sustained. (P 588 C 2] 

(b) Criminal Trial — Tracker— Evidence 
given by—Value of, is very little. 

Tracks which were measured three days after 
the murdc-r and trackers were examined after 
some twelve days, would not be of much use and 
the pecularities of the footprints would in all 
probability, be obliterated by the physical 
forces of nature. LI* 553 C 2, P 559 C I] 

(c) Criminal Trial—Retracted confession 
—Value of. 

It is a well-known proposition of law that a 
retracted confession is of very little evidentiary 
value aud before it can be acted upon, a Court 
of justice must be satisfied that it is corrobo¬ 
rated by other reliable evidence on the record. 

IP 559 C l") 

Nand Lai and Krislian Sarup —for 
Applicant. 

S. M. Haq —for the Crown. 

Agha Haidar, J. —Shangara Ram a 
Brahmin lad aged 19 or 20 years, and 
Jainaluddin alias Jumma, a mochi aged 
23 years, both residents of Raja Jang, a 
village in the District of Lahore, have 
been convicted of an offence under S. 302, 
I. P. C., and sentenced to death. They 
have appealed to this Court, and the re¬ 
cord of the case is also before us, under 
S. 374, Criminal P. C., for confirmation 
of the capital sentences. Shangara Ram 
is the only child of one Lai Chand, Brah¬ 
min by Mt. Sant Kaur alias Mt. Attar 
Kaur, P. W. 2, Mt. Attar Kaur left her 
husband Lai Chand some years ago and 
began to live with Nathu Ram deceased 
in Kalowali, a village in the District of 
Gujranwala. She bore five children to 
Nathu Ram, namely, three sons and two 
daughters. Shangara Ram used to live 
with his maternal grandmother, Mt. Na- 
rain Devi, at Raja Jang and there is 
ample evidenco on the record that Nathu 
Ram deceased was not on good terms 
with Shangara Ram, accused, and the 
relations between Mb. Attar Kaur and 
Shangara Ram were far from happy. In 
fact there aro witnesses for the prosecu¬ 
tion who have stated that not very long 
befo-e the present occurrence, Mt. Attar 
Kuar had threatened to take her revenge 
upon her son Shangara Ram who had re¬ 
fused to accommodate Nathu Ram decea¬ 
sed, Mt. Attar Kaur and a Mahomedan 
woman in his house at Raja Jang. 

On the morning of 9th July 1931, the 
dead body of Nathu Ram was found by 


^ir Singh, P. W. 25, in an open field 
within the boundaries of the village 
Pajian, in the District of Lahore. He 
promptly reported the matter to Lehna 
Singh lambardar, P. W. 13, and then 
made the first information report, Ex. 
P-A, at the police station Kana Kachha. 
Mohammad Din, P. W. 28, Assistant 
Sub-Inspector of Police, arrived at the 
scene of the tragedy and took up the in¬ 
vestigation as a result of which both the 
accused were arrested on 16th July 1931. 
On 17th July 1931 a khunda, Ex. P-20, 
was produced from his house by Shan¬ 
gara Ram, and on 19th July a knife, 
Ex. P-13 was recovered it is said at the 
instance of the accused from the house 
of his masar Tulsi Kara. A number of 
other articles were also recovered by the 
police, but the learned Sessions Judge 
has not placed any reliance upon them 
in his judgment and therefore they need 
not be considered. According to the re¬ 
port of the Imperial Serologist dated 26th 
August 1931, the khunda and the knife 
were found to be stained with human 
blood. Mt. Attar Kaur, P. W. 2, has 
stated in her evidence that she was a 
consenting party to the murder of her 
husband by Shangara Ram and Jumma, 
accused, she was therefore clearly an 
accomplice and her evidence cannot be 
acted upon unless it is corroborated in 
material particulars. A number of wit | 
nesses have come forward and given evi¬ 
dence to the effect that, on 8th July 
1931, they saw the accused in the com¬ 
pany of Nathu Ram deceased at various 
places. This evidence of association has 
been closely examined by the Court and 
its evidentiary value is so insignificant 
that no conviction based upon such evi¬ 
dence standing by itself can be sustained. 

The learned Sessions Judge has also 
placed reliance upon the evidence of the 
tracker, but that evidence too is incon¬ 
clusive. The tracks were measured by 
Labh Singh tracker, P. W. 11, on 11th 
July and were compared by him on 23rd 
July. According to the tracker the 
tracks tallied with the foot-marks of the 
two accused. Personally I place very 
little if any reliance upon track evidence 
but seeing that the leirned- trial Judge 
has relied upon it, I am of opinion that 
that the tracks, which were measured 
three days after the murder and were 
examined after some twelvo days, would 
not be of much use and the peculiarities 
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of the footprints would in all probabi¬ 
lity, be obliterated by the physical 
forces of nature. Furthermore it appears 
that close to the dead body, there was a 
big sheet of water and it can be easily 
understood that the land near the water 
would 1)6 more or less swampy and the 
tracks would soon lose all their lines and 


shape. 

As regards the knife. Ex. P-13, Mano- 
har Lai shopkeeper, P. W. 14, could not 
identify the accused Jumma who was 
alleged to have purchased it from him 
for committing the murder. Further 
this witness stated that the knife was an 
ordinary one which could be sold in 
many shops. Besides the knife was not 
recovered from the house of Shangara 
Ram hut from that of his raasar Tulsi 
Bam. As regards the khunda, Ex. P-20, 
the discovery was made very late in the 
day and the mere fact that it was stained 
with human blood does not carry the 
case any further. The learned Sessions 
Judge has founded his judgment mainly 
upon the confessions of the two prisoners. 
These confessions were retracted when 
the accused were placed before tho com¬ 
mitting Magistrate and the Court of Ses¬ 
sion. It is a well-known proposition of 
law that a retracted confession is of very 
little evidentiary value and before it can 
l)o acted upon, a Court of Justice must 
be satisfied that it is corroborated by 
other reliable evidence on the record. As 
already stated the two accused were 

taken into custody by the police on 16th 
July. 


1 shall first take the confession i 
Shangara Ram. It was recorded 1 
Lala Mulk Raj, Magistrate First Cla 
Gujranwala, P. W. 41 on 31st July 193 
The accused was taken to the house< 
the Magistrate by a police constab 
after the Court hours and the Magistral 
has stated in his evidence that he ha 
obtained certain facts from the prosec. 
ting bub-inspector who had brought tl 
prisoner to him and that on the instru. 
tions thus received, he put definite quo 
tioos to the prisoner and recorded h 
answers The prisoner was returned 1 
the police custody after he had mac 
the confession and the confession itse 
as reoorded, was also handed over to tl 
police. The confession is a very sketch 
statement and consists of only thre 
questions and three monosyllabic an 
laconic answers. The whole proot 


dure of recording the confession, on the 
face of it, is full of irregularities and no 
reliance can be placet! upon it by the 
prosecution. (After stating the confes¬ 
sion of .Turnma and pointing out the dis¬ 
crepancies therein with the medical evi¬ 
dence, his Lordship proceeded.) Thu9 
the medical evidence which is in all res¬ 
pects above board, is contrary to the 
statement contained in Jumma’s confes¬ 
sion. In other words there is intrinsic 
evidence in the confession itself that it is 
not- wholly true. This being so its value 
as a piece of evidence is negligible. 

Thus neither the retracted confessions 
of the two accused, nor the statement of 
Mt. Attar Kaur, T. W. 2, the accomplice 
are of any value and stand without cor- 
roboration. This being so tho case 
against both the accused cannot be said 
to have boen proved by reliable evidence. 
I would therefore accept the appeals of 
the two accused and setting aside their 
convictions and sentences under S. 302, 
I. P. C., order that they be released 
forthwith. 

Shadi Lai, C. J. —I concur in the con¬ 
clusion reached by Agha Haidar, J. 

k.n./R.k. Appeals allowed. 


* * A. I. R. 1932 Lahore 559 

Audcl Qadir, J. 

Secretary, High Court liar Associa 
hon, Lahore —Petitioner. 

v. 

Emperor Opposite Party. 

Crimina! Revn. Petn. No. 494 o 
1932 Decided on 12th July 1932 , agains 
° r ? eT °\ Magistrate. First Class, Lahore 
D/- 25th February 1932. 

p** U ) Criminal P. C. (1898), S. 439 (5)- 

U u d ?L- ?• 439 “ re wide cove, 

petitions by third parly when accused did no 
co-operate or appeal. 

Powers of revision given to the Hi ah Conr 
undor S. 439 are wide enough to empower it tc 
entertam a petition by third persons even whor 
d,d Dot co-oporato and took no step' 
“f 0 * 1, because the section expressly include' 
cases or proceedings -which otherwise conu t 

of SW , Tb ? "•“Xlox WioTa 

uk to;, b. 4,Si), only stands u tho wav nf 

ESSr 
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of law and High Court can interfere in revi 
sion -Criminal P. C. (1898), S. 439 (5). 

The question of the applicability of appro 
priate sections of law to a particular speech is ; 
question of law or at any rate a question both 
of law and fact and if a Court has gone wrong 
in applying the law to any speech which does 
not really offend against S. 124-A and S. 153-A, 
any party objecting to the wrong application of 
the law is entitled to seek the help ot an autho¬ 
rity empowered to revise tbe orders passed. 

IP 561 C 21 

(c) Criminal P. C (1898). S. 108 — Speech 
not included in complaint cannot be relied 
on—Criminal trial. 

Where a particular speech is not included in 
the complaint filed in the Court of the Magis¬ 
trate he is not justified in making any reference 
to that speech or to rely upon it iu any way in 
his order and it must be excluded from consi¬ 
deration. i A lP«acn 

(d) Criminal P. C. (1898). S. 108—Govern¬ 
ment can re-arrest person after releasing 
him. 

Government is entitled to take action against 
a man if it felt that in spite of its being willing 
to release him when the trouble iu connexion 
with which lie was making speeches terminated, 
he resumed activities of a similar nature in 
connexion with another and more serious agita- 
tion l* 502 t-/ 

(e) Penal Code (1860). S. 124-A - Speech 
as whole not calculated to bring Govern¬ 
ment into hatred or contempt does not come 

under S. 124-A. , 

Where the speaker did use strong or undilira- 
bio language at places but there is no doubt that 
the trend of the speeches as a whole was in 
support of the agitation with respect to a parti¬ 
cular grievance which he had in view and which 
he wanted redressed and the speeches were not 
calculated to bring the Government established 
by law into hatred or contempt, such speeches 
do not come within the purview of S. 124-A 

(C (T/Cri'mfnal P'C (1898), S. 108 - S. 108 

is preventive. , 

Section 10:5 embodies a prevention and.no. a 

punitive provision of law 56 ,' C -j 

P la) Criminal P. C. (1898), S«. 108 and 118 

-Amount of bond should not be excessive 

and should be fixed with due regard to cir 

CU To #t “recent a man whoso speeches are consi- 
dored offending against the law S. 118, Gnmi 
Jai l*. C. f provides that the amount of every 
XA ahull be fixed with due regard to the 
circumstances of the ca o and shall 

CC Where the person concerned though enjoying 

= ns a religious teacher appears from the 
respect as a reim ordinary means and 

saa, 

from a person of s h^t^ ^ concerned no 

sive. In fact. ' 1 lcd to furnish security 

option, oven if ho sending him to jail 

and pra ct i ca Ny without his having 

under a suramar. P , { an 0 fl e nce. This 

been tried and with which S. 108 

was not certainly the odjcl [p 6G3 C 2] 

was enacted. 


Burk at Ali, Shuja-ud-Din and Mu. 
hammad Amin —for Petitioner. 

C. H. Carden Noad —for the Crown. 

Judgment. — The Secretary, High 
Court Bar Association, Lahore, has filed 
a petition for revision under S. 439. 
Criminal P. C., against the erder 
dated 25th February 1932, passed by a 
Magistrate of the First Class, under 
S. 108, Criminal P. C , ordering one 
Manlvi Ahmad Ali to execute a bond in 
Rs. 10,000 with two sureties in like 
amount to he of good behaviour for a 
period of one year from the date of the 
said order. Failure to furnish this bond 
involved simple imprisonment for one 
year. No bond having been executed, 
Maulvi Ahmad Ali was sent to jail andis 
suffering imprisonment. He took little 
or no part in the proceedings against 
him and did not exercise his right of 
appealing against this order. The High 
Court Bar Association, feeling doubtful 
about the orders passed being legally 
correct has brought this case to the 
notice of the High Court. The petition 
signed by the Secretary of the Associa. 
tion urges that the order of the learned 
Magistrate is unwarranted by the re¬ 
cord of the case and that the speeches 
relied on do not contain seditious mat¬ 
ter nor any matter the publication of 
which is punishable under S. lo3-A, 
I. P. C. It is further urged that a de¬ 
mand of security for Rs. 10,000 with 
two sureties in a like amount is unduly 
excessive. This petition was admitted 
to a hearing and notice was issued to 


) Crown. _ r n i 

At the hearing before me, Mr. Carden 

ad, Government Advocate, raised a 
diminary objection that this C 
s no jurisdiction to entertain such a 
tition on behalf of a party unconnected 

th the case, when the P°r son . c0 "' 
•ned did not exercise his right ol a P- 
,1. He also contended that there was 
question of law involved and that it 
g a pure question of fact whether th 
>eches relied on by the prosecution 
re obnoxious to S. 124-A and S. 153-A, 
P C He contended in the al torna- 
■e that even if the High Court had the 
ht to entertain such a revision it was 
ubtful whether this right should be 
ercised in cases where a person de- 
ned to co-operate with the Court be- 
,v and did not like to appeal The 
kr Association was represented b} Mr. 
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Barkat Ali and Dr. Shuja-ud-Din. Tlie 
reply to the preliminary objection was 
made by Mr. Barkat Ali and the merits 
of the petition were argued at an ad¬ 
journed hearing by Dr. Shuja-ud-Din, 
Mr. Barkat Ali not being available at 
the said herring. 

Replying to the first part of the preli¬ 
minary 7 objection counsel referred to two 
recent Single Bench decisions of this 
Court and to a Division Bench decision 
of the Chief Court, Oudh, which agree in 
holding that the powers of revision, given 
to the High Court under S. 439, Criminal 
P. C., are wide onough to empower it to 
entertain a petition of this kind because 
the section expressly includes cases or 
proceedings “which otherwise come to 
its knowledge." It has also been laid 
down in these decisions that tho res¬ 
triction mentioned in Cl (o), S. 439 , 
Criminal P. C., only stands in tho way 
of revision proceedings at the instance of 
the party who could have appeale 1 and 
did not appeal, but is not a bar to the 
petition of anyone else who dosires to 
bring any irregularity or illegality of a 
Subordinate Court to the notice of the 
High Court. The decisions relied on aro 
Pars- Pam v. Emperor (l) and in the 
case of Shnmati Lila Wati v. Empe¬ 
ror (2). The Oudh case is MoImji Lai 
Saksena v. Emperor, A. I. R. 1930 OuAh 
4J7. A number of other rulings, sup¬ 
porting tho views expressod in the three 
judgments mentioned above, are referred 
to by the learned Judges concerned in 
support of tho view taken hv them T 
am in full agreement with the view’ex¬ 
pressed in the three judgments cited and 

it is clear in my opinion that a petition 
like the ono before me can be entertained 
by the High Court and if it thinks that 
there has been any miscarriage of justico 
or if any irregularity or illegality in the 
proceedings comes to its notice, it has a 
(Wide discretion to interfere with the 
orders passed by any subordinate Court. 
It must be added however that the dis¬ 
cretion is to be exercised sparingly 

a pure question of fact, Mr . Barkat Ali 

(1) A. T. R. 1931 LaJ,. 145=199^ Cr 0 9V7 _ 

mi * 13 r l J A C - 353=32 0r - L- J- 700 

(2) A. I. R. 1932 Lab. 8G4=1932 Cr C aco— 

180 I. 0. 717=33 Cr. L. J 339 482 ~ 

1932 L/71 A- 72 


joins issue with him and contenls that 
tho question of tho applicability of ap¬ 
propriate sections of law to a particular 
speech is a question of law or at any rate 
a question both of law and fact, and if a 
Court lias gone wrong in applying the 
law t.o any speech, which does not really 
oll'cnd against S. 124-A an l S. 1-33-A,j 
any party objecting to the wrong appli- 
cation of the law is entitled to seek the! 
help of an authority empowered to revise 
the orders passe 1. 1 think this contention 
of the counsel for the petitioner has 
force. Tho interpretation of the speeches) 
in question cannot- be treated merely as 
a question of fact. The third argument 
advanced by the loarnel Government Ad¬ 
vocate lnrdly requires consideration, in 
view of the opinion already expressed by 
me on the first point. Cl. ( 0 ), S. 439, 
Criminal P. C.. only deprives a person, 
who could appeal, hut did not appeal, 
from coming up to this Court under 
S. 439, Criminal P. C., but any act of tho 
person so failing to exorcise his right of 
appeal cannot allect the rights of third 
parties who may move the High Court 
in tho intorests of justice. It depends 
therefore on th9 merits of eacli case whe¬ 
ther tho High Court does or does not 
interforo with the order of the Court 
below and not on anything which the ac¬ 
cused person or the respondent iu pro¬ 
ceedings under S. 103, Criminal P. C., 
chooses to do when he is before tho trial 
Court, or on what he does with reference 
to the exercise of his right of appeal. 

Coming now to the merits of the pro- 
ceedings, it would bo better before dis¬ 
cussing them to state briefly how thoy 
arose. Mnulvi Ahmad Ali is tho Imam 
of the mosquosituated in SheranwalaGate, 
Lahore, and is a teaoher and preacher of 
religion. It appears also that he gene¬ 
rally takes part in public movements. 
The speeches in connexion with which 
notice was issued to him, undor S. 108, 
Criminal P. C., to show cause why he 
should not be bound down to be of good 
behaviour were made in connexion with 
two public movements; (l) the agitation 
by tho Muslim students of the Mnclagan 
Engineering College in 1931. They went 
on strike because they said that their 
principal lmd addressed them in a way 
which they regarded as an insult to their 
religion. Many Mussalmans outside the 
College supported their protest. Maulvi 
Ahmad All was a member of a committee 
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formed to help the students and spoke at 
several meetings connected with their 
agitation. (2) After the affair of the 
Maclagan Engineering College, trouble 
arose in Kashmir over the alleged griev¬ 
ances of the Muslim subjects of that State 
against the Kashmir administration. 
Certain sympathizers of the Muslims in 
Kashmir formed a committee in the 
Punjab, which was called the Mujlis-i- 
Ahrar, in order to collect money and to 
send jathas in the State to strengthen the 
hands of Muslims there. Iu this move¬ 
ment Maulvi Ahmad Ali appears to have 
taken a prominent part. (After stating 
facts in detail, his Lordship continued.) 
I have net been able to find on the re¬ 
cord any copy of the speech said to 
have been made on 11th November 1931 
at Chowk Jhanda by Maulvi Ahmad Ali. 

There is a reference to it in the state¬ 
ment of a witness named Nur Muham¬ 
mad (P. W. 9) and ho says that he 
proved it iu another case of the same 
kind against one Maulvi Habib-ul-Reh- 
man. The original document proved by 
Nur Muhammad in the said case or a 
copy of it should have been placed in the 
record, if it was intended to make any 
use of it against Maulvi Ahmad Ali. It 
is urged by counsel supporting this revi¬ 
sion that as the speech at Chowk Jhanda 
dated 11th November 1931 was not in¬ 
cluded in the complaint filed in the 
Court of the Magistrate, ho was not 
justified in making any reference to that 
speech or to rely upon it in any way in 
lis order. Tim contention has some 
force and I am afraid that under the cir¬ 
cumstances disclosed above the said speech 
has to be excluded from consideration. 
Of the speeches that are on the record 
and duly proved P-B, P-C, P-D and P-E 
relate to the affair of the Maclagan Col¬ 
lege and P-F concerns the agitation about 

the Kashmir grievances. 

Jt is urged by Dr. Shujauddin that 
Maulvi Ahmad Ali was unfairly hauled 
up under S. 108, Criminal P. C., for 
speeches which related to an agitation, 
the chapter of which had been definitely 
closed, when in view of the recommenda¬ 
tions mado by a committeo appointed by 
Government to inquire into the affair of 
the College, the Government allowed 
the students on strike to return to 
the College and on 25th September 1931 
released Maulvi Ahmad Ali who had been 
arrested and kept in custody for some 


time on account of his part in the 
agitation. lie was re-arrested on 23rd 
November 1931 presumably for the 
part that he began to take in the Kashmir 
agitation. It dees appear harsh that a 
person, who had been placed under ar¬ 
rest for what he had done in connexion 
with the Maclagan Engineering College 
affair and was released towards the end 
of September after that trouble was 
over, be re-arrested in November and 
speeches made by him previous to the 
date of his release may be taken into 
consideration against him ; but as it is 
not contended that there was any legal 
bar against this procedure, I think the 
Government was entitled to take action 
against a man if it felt that, in spite 
of its being willing to release him when 
the trouble in connexion with which he 
was making speeches terminated, he re¬ 
sumed activities of a similar nature in 
connexion w ith another and more serious 
agitation. The main point for considera¬ 
tion therefore is whether the speeches 
which he is said to have made oil ended 
against the law- of sedition or against 
S. 153-A, I. P. C., or not. 

Dr. Shujauddin has taken mo through 
the speeches which are on the record, and 
contends that, so far as the speeches 
relating to the Maclagan Engineering 
College are concerned, they were directed 
against an alleged insult of the religious 
sentiments of the students of the College 


id of thoir co-religionists, and were 
early directed towards securing a re- 
ess of the said grievance, through the 
tervention of the Government. In one 

two speeches the Maulvi warned the 
avernmenfc that, if the grievance was 
»t redressed, the consequences might be 
d ; but the very fact that he and 
s committee were asking the Govern- 
3 nt to intervene and to appoint a com- 
ittee of inquiry and that they resolved 
co-operate with the committee when 
j composition was completed to their 
tisfaction, shows that there was nothing 
fensive against S. 124-A in those 
eeches or in the movement in favour ol 
e Muslim students of the said College, 
e adds that reference to the unfnendiy 
titudeadopted by some Hindus or bik 

wards the demands of Mus ,m we * 
sro within legitimate bounds and were 
itemeots of fact and did not come vvith- 

the purview of 8. 153-A. \ 
ith regard to the speech marked Lx. I 
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about the Kashmir agitation, it is argued 
that there was nothing in it which was 
offensive either against S. 124-A or 
S. 153-A, I. T. C. It is urged in con¬ 
clusion that every speech must be read as 
a whole and a fair construction must be 
put upon it and that more attention 
should be paid by the Court to thogenoral 
facts than any isolated words or passages 
as was held by the High Court of Bom¬ 
bay in the well-known case of Bal Ganga- 
dhar Tilak v. Emperor (3).- It is pointed 
out that this weil-esfcahlished principle 
has been emphasized in a Full Bench 
decision of this Court in Prithvi Dass 
Sltarma v. Emperor (4). Dr. Shujauddin 
says that if the speeches on the record 
are read in the light of the principle 
above enunciated, the conclusion would 
be irresistible that they did not offend 
against the sections referred to above. 


The learned Government Advocate 
frankly concedes that in the speeches 
marked PC. P-D and P-F, there is not 
much that can constitute an offence 
against the sections in question. He re- 
lies however on Ex. P-E and passages 
marked A and B in Ex. P-B and savs 
that they are olTonsivo. After duly con¬ 
sidering what was urged on both sides 
for and against P-E and the passages A 
and B in Ex. P-B, I am of opinion that 
though the speaker did use strong or uu- 
desirable language at places, there can 
be no doubt tl.at the trend of the 
speeches as a whole was in support of 
the agitation with respect to a particular 
grievance which ho had in view and 
which he wanted redressed ; and the 
speeches were not calculated to bring the 
(Government established by law into 
,hatred or contempt. The romarks of 
Littledale, J., ln Reg v . Colltns (5) fiiveD 

hy the learned Chief Justice of this Court 
m the FuH Bench of this Court already 
referred to rn Prithvi Dass Sharma v. 
Emperor (4), have to ho borne in mind in 
this connexion. They are as follows : 

If a man is smarting under i 

Bi my opinion the order of the learned 

Magistrate, dated 25th February 1932 

(6) 9 Car. & p. 4fi6. 


record and deserves to be set aside. 
There seems to be an additional reason 
against the order under consideration. It s 
is obvious that S. 108, Criminal P. C.,| 
embodies a preventive and not a punitive, 
provision of law. For preventing a maoj 
whose speeches are considered offending) 
against the law. S. 118, Criminal P. C., 1 
provides that the amount of every bond 
shall he fixed with due regard to the cir 
cumslances of the case and shall not be| 
excessive. It lias been urged hy the Bar 
Association that this salutary principle 
has been ignored in this case and the 
amount of the bond is excessive. Maulvi, 
Ahmad Ali, the person concerned, though: 
enjoying respect as a religious teacher,! 
appears from the record, to he a man of! 
very ordinary means. In fact, the learned 
Magistrate did go into the question of 
his mode of living for assessing the class 
of prisoners to which he was to ho as¬ 
signed and expressed the opinion that 

" respondent’s mode of living and social status 
is not sufTIciontly high to warrant his inclusion 
in auy of the higher classes. ' 

He placed him therefore in class C. I 
am not concerned hero with tho fact 
whether tho assignment of Maulvi Ahmad 
All to this class was justified in view of 
the position lie may hold on account of 
his learning, but I share the impression 
of tho learned Magistrate that Maulvi 
Ahmad All’s mode of living was not of a 
Person in aflluent circumstances. To do- 
mand a bond of Rs. 10,000 with two 
sureties in the like sum from a person 
with such status as tho learned Magis- 
trate describes in the concluding portion 
of his order, is cortainly excessive. In 
fact, it leaves tho man concerned no op- 
tion, even if ho wanted to furnish secu¬ 
rity, and practically amounts to sending 
him to jail Undor a summary procedure 
without his having hoen tried and con 
victod for an offence. I think this wa< 

q ,no 9r ^! nl . y fche ob J° ct with which 
b. 1U8. Criminal P. C., was enacted. For 
this reason also this case is, in my opi¬ 
nion, ft fit oco for interference in rovi- 
sion. 


J accept tins petition and sot aside the 

J r ' , r °[ tho Earned Magistrate dated 
25th February 1932 calling upon Maulvi 

fn non A n f eouto rt bonl for Rupees 

10,000 With two sureties in the like 
amount, and order that Maulvi Ahmad 
Ali bo released from the detention in 
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which he is kept on account of rot fur¬ 
nishing the said bond. 

K.N./R.K. Appeal allowed. 

A. 1. R. 1932 Lahore 564 

Jai Lal, J. 

Shankar Das and others —Appellants. 

v. 

Desa Mal Mula Ma! and another —Res¬ 
pondents. 

Misc. Second Appeal No. 1422 of 1931, 
Decided on 10th February 1932, against 
order of Dist. Judge, Gurdaspur, D/- 18th 
July 1931. 

Civil P. C. (1908), S. 48—Decree providing 
payment by instalments at specified times— 
In case of default of any instalment, whole 
decretal amount becoming due —No instal¬ 
ment paid— S. 48 does not bar execution of 
decree with regard to instalments not barred 
by limitation as the decree-holder had right 
to waive default 

A decree passed on 15th January 1917 on com¬ 
promise between the parties provided that the 
decretal amount shall be paid in four instal¬ 
ments, specifying the date of each instalment 
and further provided that in case of default in 
the payment of any of the above instalments it 
was open to the decree-holder to execute the 
decree for the full decretal amount remaining 
duo at the dato of default. No instalment was 
paid by the judgment-debtor to the decree-holder 
and the decree-holder applied in 1929 for execu¬ 
tion of the full decretal amount. 

Held : that S. 43 did not prevent execution 
of the decree with regard to the remaining in¬ 
stalments although with regard to the first in¬ 
stalment it would not be executed as being more 
than 12 years after the decree. In such a case 
the decree-holder had the right to waive a de¬ 
fault aud it was not incumbent on him to exe¬ 
cute the whole decrco after tho first default was 
made : (Case law referred). IP 505 C 1, 2) 

Din Dayal Kaput —for Appellants. 

Manohar Lal Saclidev and Kalian 
Chand —for Respondents. 

Judgment.— The question involved in 
this second appeal is whether the appli¬ 
cation made by the decree-holder for 
execution of his decree on 20th March 
1929 is barred by time under tho pro¬ 
visions of S. 48, Civil P. C. The decree 
was passed on 15th January 1917 on a 
compromise between the parties. It was 
for Rs. G50 and provided that the 
decretal amount shall he paid by four 
instalments as follows : 

15th February 1917 

July 

January 1918 

July 1918 

The decree further provided that in 
case of default in the payment of any of 
tho above instalments it was open to tho 


Rs. 

100 

150 

200 

200 


decree-holder to execute the decree for 
the full decretal amount remaining due 
at the dato of the default. It is common 
ground that no instalment was paid by 
tho judgment-debtor to the decree-holder. 
The District Judge has held that on its 
true construction the decree gave the 
decree-holder an option to take advan¬ 
tage of tho default or not as he thought 
lit; in other words, that he was not 
hound to execute for the whole balance 
of the decretal amount on the happening 
of any default. Ho has also held that 
the decree-holder waived tho respective 
defaults in the payment of tho instal¬ 
ments by the judgment-debtor. The first 
application for execution was made by 
the decree-holder in 1920, but the execu¬ 
tion record is not traceable and has not 
consequently been produced. The Dis¬ 
trict Judge lias held that the execution 
of tho decree in 1920 was not by virtue 
of a default made in tho paymeut of any 
one instalment hut was for execution in 
respect of the whole of tho decretal 
amount which had then become due irres¬ 
pective of the defaults in tlie payment of 


ho instalments. 

The appellant’s counsel contends that 
11 the records were not before the DU- 
rict Judge in spite of an application 
laving been made by him to summon 
uch records, and has made a grievance 
»f this fact in this Court but I asked the 
earned counsel whether at the hearing 
»f tho appeal ho asked the District Judge 
o postpone the case in order to enable 
iim to search for tho records or whether 
m asked the District Judge to have a 
earch of such missing records made, lie 
droits that he took no such action hut 
>roceeded to arguo his case on the records 
hat were then before the District Judge. 
Jnder these circumstances 1 am unable 
;o accede to the prayer of tho learned 
jounsel to send the case baok to tho Dis- 
;rict Judge to have the missing records 
searched for and to decide the case in the 
light of any fresh facts that may be 
jlicited from such records and especially 
because the learned counsel says tha 
never made any attempt to inspect s 
records in tho record room or to make 
search for them. With regard to the 

merits of the appeal, the 
been so well discussed by tbe learn 
District Judge that it is reaUy httle th t 
I can usefully add to what he ha 3 stated. 
I agree with the conclusion that he Has 
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reached. S. 48 provides that no order 
for the execution of a decree shall be 
made upon anj\ fresh application pre¬ 
sented after the expiration of 12 years 
from the date of the decree or where the 
decree or subsequent order directs any 
payment of money at a certain date or 
at recurring periods the date of the de¬ 
fault in making the payment in respect 
of which the applicant seeks to execute 
it ho decree. The learned District Judge 
•has field that the decree could not he 
'executed on an application made on 20th 
,March 1929 with regard to the first in¬ 
stalment because that instalment was 
payable more than 12 years before the 
date of the application. With regard to 
the remaining instalments he has held 
,S. 48 did not prevent the execution of 
the decree. 

It is contended on behalf of the ap¬ 
plicant that under S. 48 the Court was 
not competent to execute the decree in 
respect of the remaining instalments also 
because a default having been made in the 
pajnuent of the first instalment the whole 
amount became due on 15th February 
and the decree-holder became enti¬ 
tled to execute the whole decree on that 
date. This contention however does not 
take account of the undoubted right of 
the decree-holder to waive a default. It 
is true that there is no decided case of 
this Court under S. 48, Civil P. C. There 
are however cases in which somewhat 
similar provisions of Art. 182, Sch. 1, 
Lim. Act, have been interpreted by this 
L-ourt and tho right of the decree.holder 
to waive a default has been reeoguized 
in them and the provision of three years 
limitation for au application for execution 
of a decree payable by instalments with 
a default clause as in this case, has been 
ln fche manner in which the 

Civil ? C P f 6kS t0 inte ‘P ret S. 48, 
Allah , Refer I ?? oe ma y be made to 

Clan J D v U r h V ; (l >- Ki*hen 

v. GopalStvgb (2). liar Go pal v. 

(4)” 1 Tlf 7 n a " d R<tja v ‘ Hazani 

lhe appellants couusel strongly 

S^ Up ° n f 1925 Bom. 326 and 

Bama Sundart v. Kiram Chandra (5) 

w hicli is a Calcutta case. The Bombay 

SS U ^ LH ^ the con ten- 

jo j 

DJIA) G P.R. 1913—10 1 c 849 

3 155 U * 1921 Lah ' 42=63 L0 ‘ <*4=2 Lah. 

(4) U0281 1C9 I.C. 272. 

(51 11910] -19 I.C. 197. 


t-ion of the appellant but the Bombay 
High Court has also applied the same 
rule to cases falling under Art. 182, 
Lim. Act, and therefore the view of that 
Court- is opposed to the view of this 
Court as to the effect of a waiver by the 
decree-holder of a default made by the 
judgment-debtor. The Calcutta case does 
not in my opinion, help the appellant 
because an examination of that case 
shows that there the decree-holder had 
no option hut to execute the decree on 
default being made, in other words, tho 
right to waive the default was denied by 
the decree-holder. In the present case,! 
as in the other cases decided by this Court 
and referred to above, the decree-holder 
had a right to waive the default on the 
true construction of tho decree. It is 
therefore arguable that if in tho case 
dealt with in Bama Suiulari v. Kiran 
Chandra (5) the decree.holder had an 
option to waive the default, probably the 
view of the Court would have been dif¬ 
ferent. 

In addition to the cases referred to in 
the judgment of the District Judge tho 
appellant- cited some more cases before 
me, but it is not necessary to mention all 
of them. Eirpa Deni v. Dasaunclhi 
Ham (6) does not really heip the appel¬ 
lant-. In the first instance tho view taken 
in that case has been dissented from in 
subsequent cases in this Court and parti¬ 
cularly liar Gopal v. Ram Rachhpal (3), 
secondly, the matter decided in that case 
has no bearing on the present oase. All 
that was decided in that case was that it 
is not open to the decree-holder to waive 


the first default and then to enforce the 
penalty on a subsequent default being 
made. The view of the learned Judge 
was that tho decree-holder must elect on 
tho first default by the judgment-debtor 
whether he would waive the default for 
good; that is to say, with regard to the 
subsequent instalments also or whether 
he would enforce tho default clauso im¬ 
mediately on the first default. If that 
judgment is correct, then its ratio deoi- 
dendi would, in my opinion, go against 
the appellant’s contention because tho 
decree-holder iu this case having waived 
the first default could not take advantage 
of the default clause in respoot of tho 
defaults in tho payment of the subsequent 
instalments, and therefore the only right 
thep lie had was to exooute the demon in 
( fi ) 11917] 8 P.R. 1017=36 I.O. MS. ' 
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respect of each instalment as it fell due. 
That being so, no question of bar by 
limitation under S. 48, Civil P.C.. would 
arise. A. I. It. 193L Bom. 492, Narhar 
liaghunath v. Krishnaji Govind (7) and 
A. I. It. 1928 Cal. 241 also do not help 
the appellant. In those cases the ques¬ 
tion was on what date the right of the 
decree-holder to execute the decree ac¬ 
crued. It appears that the decrees in 
those cases were not capable of execution 
till the happening of specified contingen¬ 
cies. It was held that the right of the 
decree-holder to execute the decree ac¬ 
crued only on the happening of the con¬ 
tingency. The question in this case i3 
not whether the decree-holder had or 
had not the right to execute the decree 
but it is whether it was the duty of the 
decree-holder to execute the decree for 
the whole amount at a particular date. 
That question must be answered in the 
negative having regard to the view taken 
by this Court in the cases already cited 
by me and this seems to be also the view 
of the Judicial Committee of the Privy 
Council (A.I.R. 1927 P.C. 146). In 
my opinion therefore thoro is no force in 
this appeal and I dismiss it with costs. 

K.N./ R.K. _ Appeal dismissed. _ 

17) ilJl-2) SG Bom. 368=15 1.0. 822. 
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Tek Chand and Agha Haidar. JJ. 
Torabaz Khan and another —Plaintiffs 
—Appellants. 


v. 

Nanak Chand and another — Defen¬ 
dants— Respondents. 

Second Appeal No. 1833 of 1927, Deci¬ 
de! on 17th February 1932, agxinst de¬ 
cree of Dist. Judge, Shahpur, D/- 11th 
April 1927. 

# (a) Contract—Enforcement of — Benefi¬ 
ciary can enforce his claim though not party 
to agreement —Lease money to be paid to 
creditor of lessor—Money cannot be attached 
by third person in his decree against lessor 
Lessor s creditor becomes beneficiary. 

The principle that a person who is not a party 
to a contract could not tako advantage of its pro¬ 
visions is inapplicable to India. IP 56S G *21 

Lease money of tho le iso exoouted by A in 
favour of 11 when it is stated in the leaso that 
tho money he paid to X to whom A was indebted 
and to obtain receipts of payments made to X 
from time to time, cannot be attached in execu¬ 
tion of a decree obtained by a thirl party against 
A; for .1 has divested himself of all interest in 
that am Hint and under the instrument of lease 
X has become a beneficiary eutitkd to its benefit: 
Twe Idle v. Atkinson, (1861)1 D. A S. 3J3 and 32 
All. 410 (P.C.) t Foil.; A . I. R. 1014 Cal. 120; 30 


J.C. 79*2 and A. I. R. 1922 All. 42G, Ref.; 37 All. 
115 and A. I. R. 192G Pat. 474, not Fell. 

x _ [P 570 C 1] 

(b) Transfer of Property Act (1872), S. 3— 
Notice—Attesting witness — Knowledge of 
contents, when can be fixed stated. 

It is true that, merely by signing a document 
as an atlestiug witness, a person caunot be paid 
to have knowledge of its contents, but there may 
be circumstances when ho would bo deemed to 
have notice of the contents of the document 
which ho is attesting and signing as a witness. 

(P5C8C 1] 

V. N. Sethi for M. L. Puri —for Appel¬ 
lants. 


Agha Haidar, J. —This is a plaintiffs’ 
appeal arising out of a suit for a declara¬ 
tion that the lease money of the lease 
dated 5th February 1925 (Ex. P A), exe¬ 
cuted by Nawab Khan, defendant 2, in 
favour of Torabaz Khan, plaintiff 1, is 
not liable to attachment in execution of a 
decree in favour of Nanak Chand, defen¬ 
dant 1, against Nawab Khan,defendant 2.1 
The facts, so far as they nro necessary 
for the decision of the present appeal, 
may ho briefly stated as follows: On 1st 
May 19 'a 3, Nanak Chand, defendant 1, 
obtained a simple money decree for 
Rs. 2,500 odd against Nawab Khan, de¬ 
fendant 2. Nanak Chand managed to re- 
alize from the judgment-debtor from time 
to time a total sum of Rs. 2,584. On 5th 
February 1925, Nawab Khan executed a 
lease (Ex. P-A) in favour of Torabaz 
Khan, plaintiff 1. For the purposed tho 
present litigation the relevant portion of 

tho loase is quoted as follows: 

"The lessea shall pay tho lease monoy half- 
yearly, viz , ouo half ia tho mooth cl Mftgh at 
the time of kharif and tho othor in tho montn ol 
Har at tho time of rabi. Thus tho losseo shall pav 
monoy to Gopi Chand . . . . in four j ears and 
got mo receipts from him as I owo him about 
Its. 2,350 under bahi account. I will bo entitled 
to obtain roceipts in respect of payment of tho 
lease money from Gopi Chand showing that o 
lease money has been credited towards mv debt. 
I will have no connexion or concern wito tne 
lease so far as tho lease money is concerned. 


This document was duly registered, 
id it is important to note that Gopi 
land, plaintiff 2, is ono of the attesting 
it nesses to it. Nanak Chand in execu- 
an of his decreo against Nawab Khan 
id the lease money in the hands of To- 
haz Khan attached. Torabaz Khan filed 
sections (apparently under 0.21, K.5V, 
vil P. C ) stating that tho leaso money 
uld not he attached by Nanak Chand 
i it was payable to Gopi Chand. These 
.joctious wore dismissed on 17th March 
>26, whereupon Torabaz Khan and Gopi 
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Court has not at all referred to this evi¬ 
dence, much less has lie recorded a find¬ 
ing disbelieving these witnesses. It is true 
that, merely by signing a document as an 
attesting witness, a person cannot be said 
to have knowledge of its contents, but 
there may becircumstances when he would 
be deemed to have notice of the contents 
of the document which heis attesting and 
signing as a witness. The evidence of 
these two witnesses, coupled with the 
signature of Gopi Chand is quite suffi¬ 
cient to establish that Gopi Chand had 
full notice of the transaction embodied 
in the leas9 deed (Ex. P-A) .and accepted 
the tripartite arrangement embodied 
therein Gopi Chand who is literate and 
apparently a moneylender, by profession, 
has not denied such a notice and in fact 
has joined the plaintiff, Torabaz KhaD, 
in bringing the present suit. I have gone 
through the evidence of these two wit¬ 
nesses in order to obviate the necessity 
of remanding an issue. I find that there 
is sufficient evidence on the record to 
establish that Gopi Chand had full notice 
of the stipulations contained in the lease- 
deed (Ex. P-A) so far as they refer to 
him. In fact he can be treated, foi all 
practical purposes, as if he was himself 
a party to the transaction. 

It is unfortunate that the respondents 
were not represented by counsel in this 
Court, but we have been taken through 
the relevant case law on the subject. 
The attention of the Court was invited 
to the case of Khrvaja Muhammad Khan 
v. tlusaini Bejam (l). In that case the 
plaintiff was a minor at the time of her 
marriage and the defendant, the father 
of her prospective bridegroom, entered 
into an agreement with the father of the 
plaintiff that, on the marriage of the 
plaintiff with the defendant's son, the 
plaintiff would be entitled to a sum of 
Rs. 500 per month as kharachipandan. 
Years after the plaintiff had attained 
majority, she brought a suit for the en¬ 
forcement of thisante-nuptialagreement. 
It was urged on behalf of the defendant 
that, as the plaintiff was not a party to 
to the transaction, she could not main¬ 
tain the present action. Their Lord- 
ships of the Privy Council held (affirming 
the decision of the High Court) that, 
being a beneficiary entitled under the 
agreement, she could proceed in equit y 
(1) [11)101 32 All. 410= 37 I. A. 152 = 7 I. C. 

237 (P. 0.). 


to enforce her claim even though she 
was not a party to the agreement. It 
was further held that the doctrine of 
T wed die v. Atkinson (2), which laid down 
that a person who is not a party to a 
contract could not take advantage of its 
provisions, was inapplicable to India. 
The principle underlying this case lends 
support to the contention of the appel¬ 
lants. 

Dehanarayan Dull v. Bam Sadhan 
Mondal (3) is a judgment by Sir Law¬ 
rence Jenkins, C. J., and Mookerjee, J., 
and deserves respectful consideration. In 
that case defendants 1 to 4 executed a 
bond in favour of the plaintiff for Ru¬ 
pees 300. They subsequently executed a 
conveyance in favour of defendant 5 of 
their whole property for a sum of Rupees 
2,000 with the stipulation that the sum 
of Rs. 300 due to the plaintiff was to be 
paid by defendant 5. There was a con¬ 
temporaneous arrangement between the 
plaintiff and defendant 5 under which 
the liability of the latter under the trans¬ 
fer was acknowledged and accepted by 
the plaintiff. The plaintiff sued defen¬ 
dant 5 on the basis of the conveyance, to 
which he was not a party, and it was 
held on general principles that he was 
entitled to the relief. The learned Judges 
observed that the definition of “ consi¬ 
deration ” in S. 2 (d). Contract Act, was 
wider than the requirement of English 
law. I venturo to submit that the case 
would have been decided in the same way 
if there had been no oral arrangement 
between the plaintiff and defendant 5 
since the plaintiff’s cause of action was 
founded upon the registered conveyance 
and not upon the contemporaneous ar¬ 
rangement between the plaintiff and de¬ 
fendant 5. In this connexion I may 
refer to a passage at the bottom of p. 146 
(of 41 Cal)., of the report where the 
learned Chief Just ice referring to the case 
of Touche v. Metropolitan Bailway 
Warehousing Company (4), observed : 

11 There is a valuable exposition of tbo law by 
Lord Hathorly which was adopted by Cotton, 
L. J., in Gandey v. Gandcy (5). The Lord 
Chancellor said : 'The case comes within the 
authority that whore a sum is payable by A B 
for the h'onefit of C D. C D can c laim under the 

(•2) L18U11 1 B. & S. 393=30 L. J. Q. B". 2-5= 
9 W. R. 781=4 L. T. 463. 

(3) A. I. R. 1014 Cal. 129 = 20 I. C. 630 — 41 
Cal. 137. 

(4) 11871] 6 Ch. A. 671. 

(5) L18S51 30 Ch. D 67=54 L. J. Cb. 1164—53 
L. T. 306=33 W. R 803. 
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contract as if it bad been made with himself.’ 
That appears to me to be a principle which is of 
distinct use in the consideration of this case. It 
appears tc me that wo have therefore in the cir¬ 
cumstances of this case, a condition of affairs in 
which it would be right to held that the plain¬ 
tiff is entitled to enforce his claim in this suit/* 

This cise was followed iu Dirarka 
Nath Ash v. Pruja Nath Malki (Gj, de¬ 
cided by Mookerjec and Cuming, J-J. In 
this case defendants 1 and 2 borrowed 
money from the plaintiff cn a promissory 
note. Subsequently they transferred 
their property to defendant 3, who exe¬ 
cuted an agreement in favour of his ven¬ 
dors (defendants 1 and 2) undertaking to 
pay to the plaintiff his dues out of the 
consideration money retained by him. 
The plaintiff brought a suit against de¬ 
fendants 1, 2 and 3. The Small Cause 
Court Judge decreed the suit and the 
High Court upheld the decision in revi. 
sion. It was sought to distinguish the 
ca9e of Debnarayan Dutt v. HamSadhan 
Mondal (o), by pointing out that there 
the arrangement between defendants 1 to 
4 and defendant 5 had been communi¬ 
cated to the plaintiff, while in the pre¬ 
sent case it was not so. It was however 
held that the distinction was not material 
and the principle enunciated in Deb. 
narauanDuit v. Dam Sad It an Movdal 
131 applied to the case. The suits in both 
these cases were held to be founded upon 
the original contract and the plaintiffs 
were successful as it was laid down that 
an agreement may, in certain circum¬ 
stances, he enforced by a stranger there- 

to m cases of trust, quasi-contract or 
near relationship.” 

In my judgment, havin»regard to the 
circumstances of the present case, Gopi 
Chand at the time of the contract em¬ 
bodied in the lease (Ex. P-A) was brought 
into such closo contact with the tran¬ 
saction embodied therein that he may 
well be treated as a party to the qunsi- 
c.. n tract which came into existence bet¬ 
ween him and the two main contracting 
parties, namely, Nawab Khau and Tora- 
baz Khan Debnarayan Dull v. Ham 
Sadhan Mondal (3), was followed by a 

?T\ h of t ' vo yarned Judges of the Alla- 
habad High Court ,n Nihal Singh v. 
Fateh Chand (7) In- Mangal Sen v 
Muhammad Hussain (8), there was a 

{1) \iim ! 0 ' 2 ' 2 An - 426 =cs L c - 773 = « 

(8) 11915] 37 All. 115=27 I. C. 737. 
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undertook, as between themselves and 
tho muafidar, to be responsible for the 
paymeut to the /.aminlars of certain dues 
which the muafidar was primarily boun 1 
to pay. It was held that the zamindars 
could not enforce this covenant by suit 
against the lessees. The learned Judges 
tried to distinguish the case of Khawaja 
Mulmmmad Khan v. Hussaini Bcgam(l) 
and Debnaraijan Dutt v. Iiam Sadhan 
Mondal (3), by observing that in those 
cases 

the pl.i in till had nil equity which would al- 
wajs have been enforced bv an Eutii.-h Court of 
equity." 

Hut in my humble judgment there 
was an equity in favour of the zamindars 
and iu any case, with the utmost respect I 
would prefer to follow tho view taken in 
Dwarka Nath Ash v. Prnja Nath Malki 
(G). In my opinion, having regard to 
the circumstances of the present case, 
the plaintiff Gopi Chand had undoubtedly 
an equity and could enforco the same in 
a Court which administers both law and 
equity. In Shuppu Animal v. Subra. 
maniyan (9), a document in tho nature 
of a family arrangement was executed 
between two brothers in which they had 
created a charge in favour of their mother 
for Rs. 300. The mother was not a 
party to the arrangement. It was hold, 
on tho authority of Husaini Bcgam v. 
Khawaja Muhammad (10), subsequently 
affirmed by their Lordships of the Privy 
Council in Khawaja Muhammad Khan v 
Hussain, Degam (1), that she could en¬ 
force her claim in hor character as the 
beneficiary irrespective of being a charge 
holder. The case reported in Achilla 
Ham v. Jamandan Tewary ( 11 ), may 
perhaps be quoted against the plaintiffs 
in the present case. In that case .-1 mort¬ 
gaged certain property to B and subse¬ 
quently sold tho same to C who in the 
recital of tho salo deed agreed to pay off 
the mortgagee. The mortgagee, who was 
not a party to the sale deed, brought ,v 
suit on the basis of the recital against the 
purchaser from his mortgagor and further 
claimed to hold the purchaser personally 
liable to pay the debt. The learned 
Judges relying upon Jamna Das y.Jlam 
Autar^Pandc ( 1 2) and Aanku Prasad 
(9j UD101 33 Mad. 233=4 I. 0 10S3 

( 0 119071 29 An. 15l = ( 19 0 7) A W N 3 

(11) U K. 1020 rut. 474=5 Pat. 408=00 1.0. 

(12) imntl All. 03=80 I. A. 7 = 13 I. 0. 301 
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Singh v. Kamta Prasad Singh (13), hold 
that the plaintiff could not recover. 
With due respect I submit that the 
Privy Council ruling relied upon by the 
learned Judges dealt with the provisions 
of the oldS. 90, T. P. Act, and the provi¬ 
sions of S. 2 (d), Contract Act, were, for 
obvious reasons, not considered by their 
Lordships. 

Thus in any view of the case whether 
Gopi Chand is hold to have had notice of 
'the terms of the lease deed (Ex. P-A), or 
whether ho is treatel as a party to the 
'quasi-contract or oven if the lease deed 
is only to be considered as embodying 
the arrangement between the lessor and 
the lessee, the plaintiffs in the present 
icise were entitled to the declaration 

I 

they sought, especially when the debt 
due by Nawab Khan to Gopi Chand is 
concurrently held hy the two Courts to 
bo genuine and the lessor and the lessee 
and Gopi Chand are all parties to the 
prosent suit. I would therefore allow 
the appeal, sot aside the judgment and 
decree of the lower appellate Court and 
restore the decree of the Court of first 
instance with co3bs. - 

1 ek Chand, J. —I agree in the con¬ 
clusion arrived at by my learned brother. 

K.N./R.K ._ Appeal all owed_ 

(13; A. I. R. 1923 P. C. 61=95 I. C. 970 (P.C.). 
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Bhide, J. 

Ghulam Mustafa —Appellant. 

V. 

Mt. Azim Bibi and another —Respon¬ 
dents. 

Second Appeal No. 1018 of 1931, De¬ 
cided on 18th May 1932, against decree 
of Dist. Judge, Jullundur, D/- 20th May 
1931. 

# Pleading* — Slight variance between 
pleadings and proof is not fatal to suit when 
it docs not relate to integral part of action. 

A slight variance between pleading* and proof 
would not bo fatal to the plaintiff s suit only 
when it does not relite to'lho integral part of 
the action and does not hamper defence. 

A, a Mahomedan lady instituted a suit for de¬ 
claration that a certain house which was atta¬ 
ched in execution of a decree against her son 
belonged to her husband aud that on his dca h 
she inherited a one fourth sharo in it. The lower 
Court found that the houso was given to 4 in 
lieu of her dower by her father-in-law although 
A never averred that such was the case and 
claimed t.he house by inheritance from her hus 

that variance between the pleadings 
and the proof was fatal to ^^ ^^Jnasmuch as 
the defendant was never called out to meet tho 


case of assignment to A of the bouse by her 
father-in-law: 46 I. C. 471; 3 I. C. 403 and 43 
I. C. 29, Bcf. IP 571 C 1] 

Aclihru Ram — for Appellant. 

Nawal Kishore —for Respondents. 

Judgment.—The following pedigreo- 
tablo will show the relationship of the 
parties concerned in this appeal: 

Khair Din 


Nizam Din Imam Din Mt. Azim Bibi 

| (plff.) predeceased his 

Gulara Mohammad father 

(insane) | 

Feroze Din (his mother 
Azim Bibi) deft. 2 

In execution of a decree against Fe- 
rozo Din a house was attached. Mb. 
Azim Bibi, the mother of Feroze Din, 
filed certain objections to the attach¬ 
ment which were dismissed. She then 
instituted a declaratory suit on tho 
ground that the house in question be¬ 
longed to her husband that on his 
death she inherited one-fourth share 
therein and that she was entitled to 
hold the remaining one-fourth share in 
lieu of her dower of Rs. 1,000 which 
was still unpaid. The trial Court found 
that Imam Din had predeceased his 
father Khair Din and that Mt. Azim 
Bibi was not entitled to any share by 
right of inheritance, and that her claim 
that sho was entitled to the remaining 
three-fourths sharo in tho house in lieu 
of her dower had also *not been esta¬ 
blished The suit was accordingly dis¬ 
missed. On appeal the learned District 
Judge however found that the house in 
dispute had been given to Mt. Azim 
Bibi by her father-in-law Khair Din at 
the time of her marriage in lieu of dower 
and that therefore she was the owner of 
the house. There are certain passages 
in the judgment which also suggest that 
the learned District Judge was perhaps 
of opinion that Mt. Azim Bibi had ac¬ 
quired a title by adverse possession. 1 he 
appeal was accordingly accepted and the 
suit decreed in her favour. Irom this 
decision the decree-holder has preferred 
a second appeal. The finding of the 
learned District Judge that the house 
was given to the .plaintiff in lieu of her 
dower by her father-in-law is one of fact 
hut the learned counsel for the appel¬ 
lant urges that the learned District 
Judge has made out a case for tho plain¬ 
tiff which is quite different from her own 
pleadings and therelore it cannot be sus- 
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tained. This contention seems to me to 
be perfectly justifiable in this case. The 
plaintiff never averred that she was given 
the house by her fa her-in-!aw ir. lieu of 
dower. Even in the grounds of appeal 
before the lower appellate Court she 
reiterate! her contention that Imam Din 
'her husband, was the owner of the house. 
!She claime! one-fourth of the house by 
jin fieri tance from him. This claim has 
failed as it has been found that Imam 
Din died during the lifetime of his 
lather and therefore did not beccroe the 
owner of the house at all. On the same 
finding, her claim to retain possession of 
the house as a widow till payment of 
her unpaid dower also cannot he sus¬ 
tained. The learned counsel for the res¬ 
pondent urgos that there was evidence 
on the record to support the finding of 
the learned District Judge and that a 
slight variance between pleadings an! 
proof would not justify dismissal of 
plaintiff s claim. In support of this con¬ 
tention he roferre! to Anan'in Chandra 
v. Brij/a/ Singh (I) and the authorities 
cited therein. As pointed out in that 
ruling however such a variance would 
not he fatal only when it does uot relate 
to an integral part of the action and 
i 003 not hamper defence. Now these 

.conditions cannot ho said to he fulGUed 

in this case. Thedefonlant was never 
called upon to meet any case of an as¬ 
signment of the house to the plaintiff by 
;her father-in-law. No doubt, a few wit¬ 
nesses have made statements to this effect 
but this was not the plaintiff’s case and 
Plaintiff might well have ignored this evi¬ 
dence as clearly unreliable and dotri- 
mental to plaintiff's own caso. The 
learnel counsol for the appellant has on 
the other hand, cited Name v. .Vo U (2), 
Sital Das v. Partab Chandra (3), Chri. 
stensen vSuthi (4) and Lokenath Day 
v. Haracliandra (5) which clearlv sup. 
port Ins contention. 

ahmlT Ir™ 1 , District remarks 

nlaTnlifr °, / er f° P° 3ses3 ion of the 

Plaintiff also stand on tho samo footing 

as tins plea was also never raised in the 
pleadings Plaintiff was all alon" stay 

lV" ' h ' r 

h o afclenhnd 


ti£> l>Jis Cnri ^nrcr^^ 6 o 


(2) *imsi .10 T. c. .171 
(31 (luoai 3 r. c -ios.' 

<4) 113031 5 L. B. R. 7G=3 J a 7l<) 
(6) 11918] 43 I. C. 29. ‘ 


any significance. Tho plaintiff's other 
evidence has been disbelieved and her 
suit which seems io he collusive must 
fiil. I accept the appeal and dismiss 
the suit with costs throughout. 

TLM. R.K. Apjyeal nlhwefl. 
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The winding up of the Mumlat limk % 
Ll<1. % Lahoic, In the nutter of. 

Civil Appeal No. 11 of 1931, Decided 

on ^2nd Do binary 10;} 2. 

(o) Companies Act (1913), S. 16G —Contri* 

butory can apply for winding up of company. 

Petrous who do not cease to be members of the 
company for oue ye or or upwards before tho 
commencement of tho winding up proceedings 
are couiribut »rio* \m thin the mean in c of S ICG 
and are entitled to | .resent a petiticn for wied- 
ini; up if their share® are bold b;. them and re- 
fcistr-rr d in th«*ic names for ’more than six 
ninths precodin; the c nuncnevment /*f tho 
Kinriine up preceding;. I P o7 J C 2 ) 

(b) Companies Act (1913), S. 1G2—Owing 
to irrrgulcrilir*s company was unable to pay 
its debts and whatever property it possessed 
was imperilled—Held company be woundup. 

An application was presented for winding up 
of tho Mumtax Pink. Ltd., Lahore, to the Court 
under S IG*2. On evideucs it had b?en proved 
that it had no properly constituted directorate. 
It bad not issued a single balance .shoot dur:u*> 
t} 12 anl h 1 1 f yea's of its existence, nor had 
the accounts b?en cv,r properly audited. The 
boad of one riv.il faction of tho alleg'd director* 

at 'i w a< * k possession for years tho 

cash book, ledgor and documents, while tho 
other bad held tho a.s-ots. According to tho 
petitioners, the cash balance of tho company 
had dwindled to tho lowest point, and business 
was almost at a standstill. Meetings of tho 
share-holders were not regularly and properly 
hold, and that both tho statute and the articles 
of association had been violated in various parti¬ 
culars. Tbo company was UDablo to pav its 

i.«nl 8 in “i* ", hatovec pro * >ortv il poesessed was 
unnonllod and was in danger of disappearing ; 

; ^bat in these circumstance* it was in 
tho interests of the shareholders and the credi¬ 
tors that tho company bo no longer allowed to 
contmuo and the only just and oonvoniout order 
to pass was that it bo officially wound up 
Loch v. John Dl ichwool , L‘J. % (1924) A. 0. 783 

ti IP 574 0 21 

Varrmm Smgh -for Petitioners. 

o U i«n r ‘o,^ lllS is * n a rplioation under 
>.s. lb-, 2lo and 219, Companies Act, 
praying that tho Mumtaz Bank Ltd 
Lahore, which is a joint stock company 
incorporated under the Companies Act in 
August 926. having its Head Office ftfc 
liahore, ho wound up by the Court. Tho 
petition, as presented on 25th May 19:31 
purported to he on behalf of 19 porous 
but subsequently on 9th October, four 
ol tho signatories withdrew from the 
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petition, which was thenceforward pro¬ 
secuted by the remaining 15 petitioners. 

It was alleged in the petition that by 
a special resolution passed at a general 
meeting of the shareholders held on Itth 
September 1930, it was resolved to bring 
the company into voluntary liquidation, 
that Mr. Abdul Hamid Khan Niazi, plea¬ 
der, Peshawar, was appointed liquidator, 
and in a subsequent meeting of the credi¬ 
tors held on 12th October 1930 Syed Mah¬ 
mud Eli Chishtie was appointed as an 
“assistant liquidator ” on behalf of the 
creditors, but that neither of these gentle¬ 
men had taken any steps to wind up the 
company. It was further stated that there 
was a lack of confidence among the share¬ 
holders in the conduct and the manage¬ 
ment of the business of the company’s 
affairs ’’ that the “ substratum of the 
business of the company had gone;’’ that 
a deadlock in its business had arisen," 
that the company had practically no 
cash in its hands, and was unable to pay 
its debts: and that its affairs had come 
to such a pass that the Punjab Govern¬ 
ment had been compelled to order an in¬ 
vestigation under S. 138, Companies Act. 
It was also averred that there was only 
one surviving director of the company, 
namely, A. R. Chishtie, who was one of 
the signatories to the petition for the 
winding up of the company. The peti¬ 
tion was supported by two affidavits, 
duly verffied, by Mahmud Eli Chishtie 
and A. R. Qambar. As prayed by the 
petitioners, the petition was served on 
M. D. Ahmad, R D. Ghazi and Sultan 
Mohammad, who were described respec¬ 
tively as the “ alleged ” managing di¬ 
rector, the “ alleged ” Chairman and the 
" alleged " Secretary of the Company. 

The petition was opposed by Dr. Sul¬ 
tan Mohammad only, who filed a lengthy 
statement in which he stated that M. D. 
Ahmad, the managing director and R. D. 
Ghazi, the Chairman, had resigned their 
ollices in .Tune 1931 and that they were 
no longer concerned with the manage¬ 
ment of the company. Dr. Sultan Mo¬ 
hammad challenged the locus standi of 
the petitioners to file the petition, alleg¬ 
ing that their shares had been forfeited 
by*the Board of Directors and that they 
had therefore ceased to be shareholders. 
It was admitted that a resolution for the 
voluntary liquidation of the company 
was passed in September I9o0, as alleged 
in the plaint, but it was stated that the 


resolution had been set aside ’’ in an 
award given by an arbitrator who had 
been appointed to settle the differences 
between various persons interested in the 
company. It was denied that A. R. 
Chishtie was the sole surviving director; 
on the other hand, it was claimed that 
Sultan Mohammad was the only direc¬ 
tor of the company. The other allega¬ 
tions in the petition were traversed and 
it was averred that the petition was not 
a bona fide one, but had been inspired by 
A. R. Chishtie who was originally the 
managing director of the bank but had 
since been dismissed from that office. 

The questions for determination are : 
(l) Whether the petitioners have locus 
standi to present the petition and (2) 
whether a case has been made cut under 
S. 162 of the Act, for the company being 
wound up by the Court. On the first 
point it was admitted by the respondent 
that all the petitioners were shareholders 
of the company at one time, but it was 
alleged that for certain reasons their 
shares had been forfeited on various 
dates in March, April and May 1931. 
For the petitioners this allegation was 
denied and it was contended that their 
shares had not been forfeited in fact, nor 
had the persons who are stated to have 
ordered the forfeiture any legal author- 
itv to do so. For the proper decision of 


this petition it is not necessary to exa¬ 
mine in detail these allegations as, even 
if it be assumed that the forfeitures were 
validly effected as alleged by the respon¬ 
dent Dr. Sultan Mohammad, this does 
not affect the locus standi of the peti¬ 
tioners. Under S. 1G6, Companies Act, 
an application to the Court for the wind¬ 
ing up of a company can lie mado, inter 
alia, by a contributory of the company, 
provided the shares in respect of which 
he is a contributory weie originally al- 
lotted to him. or had been held by him 
and registered in his name, for at least 
six months during the 18 months pre 
ceding the commencement of the wind¬ 
ing up. As stated, above, the petition 
for winding up was presented in this 
Court on 25th May 1931 and the alleged 
forfeitures took place in March, April, 
and May 1931. It is admitted that 
the petitioners were among t 10 ori 
ginal share-holders of the com pa 

and shares in their names ' vere | 

tered for more than six months aur. ( 


ing 


a lor more man 
the 18 months prior to the films 



1932 


MUMTAZ BANK, In re (Tek Chand, J.) Lahore 573 


of the petition. Tn S. 158 the term 
'contributory*’ is defined as meaning 
“every person liable to contribute to the 
assets of a company in the event of its 
being wound up,’* and S. 150 lays down 
that in the event of a company being 
wound up 

1 'every pa?t member of the company is liable to 
contribute, if be has not censed to 1>3 a member 
for ono year or upwards before the comm-: 11 ce¬ 
ment of the winding up." 

It is clear, therefore, that even if the 
facts alleged by the respondent Dr. 
Sultan Mohammad be taken as correct, 
the petitioners are “contributories” of 
the company and as such have a locus 
standi to present the petition. 

On tbo second question, namely, whe¬ 
ther the petitioners have succeeded in 


respondent produce! a document (Ex. 
R. 23) which he described as the “balance- 
sheet/' This document had printed at 
the top the words “weekly statement 
showing liabilities and assets during the 
week ending 31st August 1031,” and is 
not in the form prescribed for a balance 
sheet, it purports to have been “passed” 
by three persons, Sultan Mohammad, 
•lagan Nath and Mohammad Sadiq Ali 
Khan, who had appended their signatures 
to it on 17th January 1032 and described 
themselves as directors. The “so-called* 
balance sheet had, however, not been 
audited, and Dr. Sultan Mohammad ex¬ 
plained that this could not be done as 

“the cash-book, general ledger and the vouchers 
were still with A. R. Chisluie, who had retained 
the.-e books with him for a long time.” 


making out a case for a winding up order 
being passed, it is necessary to refer to 
a few undisputed facts. The company 
was incorporated in August 1920 with a 
very pretentious programme. It had 
a nominal capital of one crore of rupees, 
divided into two lakhs shares of Rs. 50 
each. Ihe object of the company was 
to carry on in India and outside" the 
trade of banking "in all its branches ' 
and to do business of diverse other kinds. 
It appears however that so far 2,525 
shares only have been sold, the total 
amount called per sharo being Rs. 25. 
In the petition the amount of the capital 
paid or credited as paid, was stated to 
bo Rs. 13,665 only. The respondent, 
however maintained that it was Rupees 

,VT- Acur,ous featuro of the affairs 
of this company is that, though it has 

Jeen in existence now for more than 
i 9 Vows, not a single balance sheet has 
been prepared or issued during this lon« 
period in spite of the statutory obliga! 

rl°tL P a q® d OI ! every company, incorpo- 
rated under, the Act to cause to be pre- 

fnter d vaU nC f e *1 1<3a3t in ever y year and at 
inter\ala of not more than 15 months" a 

duly audited balance sheet. In his state 

■oent made before me on 8th January 

mad wh/T • nde 1 nt Dr ' SulUo MoW 

Zl thl h " C , k,med . fco be the secretary 
and the sole surviving director” r,f m y 


\\ lien questioned as to when and how 
tho other signatories, Jagan Nath and 
Mohammad Sadiq Ali Khan, had been 
appointed directors, Dr. Sultan Moham¬ 
mad deposed that they had heeu so ap¬ 
pointed by himself on 16th January 1952 
(i e., eight days after tho previous hear¬ 
ing), and he claimed that ho had autho¬ 
rity to do so under Art. 78, Articles of 
Association, lie also stated that neither 
Jagan Nath nor Mohammad Sadiq Ali 
Khan held any share in the company hut 
that thay could qualify themselves 
within two months" us provided i u 

Soh - 1 ' Conies 

Act. Hut this article obviously has uo 

it is provided in tho very 
hrst paragraph of the Articlos of Asso- 

T™ o °f fcb0 Bank Limited 

(Lx. 11. 20) that the 

"regulations contained in Tabic \ $>h l 

Companies Act shall not apply to ’the complny 11 ” 

Under Art. 78, Articles of Association 
only those persons can he appointed 
directors who are 'properly qualified" 

7 S down that fche niinimum 
qualihcation for an ordinary director is 
that he should hold at least 100 shares 
n the company in his own right. It is 

whio e i °H e ° l0ar t , hati th0 Glance sheet, 
which the respondent has improvised for 

the occasion is not a "balance sheet" in 

aS 0O h ‘ lilac ? ors o« Kith .1 “nuaryws" 3 
nnd whose signatures he had secured on 
this document, on the following dav 
not legally qualified to act as such ' ^ 
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Ifc is not necessary for the purpose of 
these proceedings to examine in detail 
the constitution of the directors of the 
bank from the date of its incorporation 
to that of the presentation of the present 
petition. "Various changes have taken 
place during this period, and these are 
given in detail in the evidence of P.W. 1 
Lala Kidar Nath, Head Clerk of the 
Ottice of the Registrar of Joint Stock 
Companies, Punjab. (After discussing evi¬ 
dence, his Lordship concluded that there 
is no doubt that for several months, if 
not years, the bank has teen without 
a properly constituted directorate.) In 
this state of afiairs, the financial position 
of the bank, which does not appear to 
have been strong at any stage of its exis¬ 
tence, was bound to go from bad to 
worse. Dr. Suitan Mohammad in his 
statement made before me on 8th Janu¬ 
ary 1932, admitted that no business was 
beiug conducted in the head office of 
the bank at Lahore, that the branches at 
Jammu, Sialkot and Pasrur were closed 
down in 19o0, and that the only branch 
which was working was at Meerut. He 
w as unable to state the amount of cash 
in hand, but admitted that it was “only 
a few hundreds,” whereas the liabilities 
as given in the so-called balance sheet 
(Ex. R. 22) amounted to several thou¬ 
sands. According to this document no 
part of the assets of the bank was in- 
vested in immovable property or Govern¬ 
ment securities, but tHo investments con¬ 
sisted of deposits in “pro-notes and overl 
drafts”, the amount of over-drafts being 
more than double that of the pro-notes. 

The manner in which the busiuess of 
the bank has been conducted is disclosed 
by several documents, which have been 
duly proved and placed on the record. 
(After considering the documents, his 
Lordship proceeded). It is neither possi¬ 
ble, nor is it desirable, for mo at this 
stage to give a definite finding on these 
rival versions, but it is clear that which¬ 
ever of them is correct, the affairs of the 
(bank have been and are being conducted 
in a most unsatisfactory manner, and one 
lor other of the parties is guilty of grossly 
'improper, if not fraudulent, conduct. 

From what has been stated above, it 
is abundantly clear that a complete dead¬ 
lock ha3 arisen in the working of the 
company. It has no properly constitu¬ 
ted directorate. It has not issued a 
single balance sheet during the five and 
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a half years of its existence, nor have 
the accounts been ever properly auditel. 
Ihe head of one rival faction has kept 
in his possession for years the cash¬ 
book, ledger and other documents, while 
the other has held the assets. Accord¬ 
ing to the petitioners, properly drawn 
cheques are not honoured nor fixed 
deposit receipts paid on maturity, while 
according to the respondent bogus fixed 
deposit receipts have been issued “with-j 
out consideration.” The cash balances 
of the company have dwindled to the 
lowest point, and business is almost at a 
standstill. Meetings of the shareholders 
are not regularly and properly held and 
there is no doubt that both the statute 
and the Articles of Association have been 
violated in various particulars. The 
company is obviously unable to pay its; 
debts, and whatever property it possesses 
is imperilled and i9 in danger of dis 
appearing In these circumstances it is 
in the interests of the- shareholders and 
the creditors that the company bo no 
longer allowed to continue and the only 
“just and convenient” order to pass is 
that it be officially wound up. See 
in this connexion the observations of 
Lord Shaw in Loch v. John Blackwood 

Ltd A 1). 

For the foregoing reasons I grant the 
application and under S. 162, Companies 
Act, pass an order that the Murataz 
Bank, Limited, bo wound up by tho 
Court. I appoint Messrs Billimoria and 
Co., Auditors and Accountants, and Mr. 
Shambu Lai Puri, B.A., 13ar-at-Law, and 
Advocate, High Court Lahore, as Joint 
Official Liquidators of the Company. I 
fix the remuneration of the liquidators 
at 4 per cent on realizations aml-3 per 
cent on disbursements, which is tho rate 
fixed by the shareholders in tho meeting 
held on 6th September 1930, when they 
decided that tho company should go into 
voluntary liquidation and which is by 
no means excessive having regard to the 
meagre assets of tho company and the 
amount of work which the liquidators 
will have to do. Tho remuneration fixed 
above shall be shared equally by the two 
joint Official Liquidators. 

I also order that under S. 164 of the 
Act, all further proceedings in this liqui¬ 
dation he taken in tho Court of tho Dis¬ 
trict Judge. Lahore. Having J^rd^o 

(1 j Ll'J-241 A.O. 783=93 L.J.P.C. *57-131 L.T. 

719 (P.C.). 
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all the circumstances I leave the parties 
to bear their own costs of these pro¬ 
ceedings. 

B.v./R.K. Order accordingly. 


A. I R. 1932 Lahore 575 

Harkison and Addison, J.J. 
Messrs. Jattushah Natliu Shah — Asses, 
sees—Petitioners. 

v. 

Commr. of Income-tax, Lahore — Op¬ 
posite Party. 

Civil Kef. No. 11 of 1931, Decided on 
7th March 1932; case referred by 
Commr. of Income-tax, Punjab, North- 
West Frontier and Delhi Provinces, 
Lahore, D/- 1st July 1931. 

(o) Income-tax Act (19221, (as amended by 
Act 3 of 1928), S. 25-A--S. 25 A passed be¬ 
fore commencement of year in which assess- 

S C 2 n 5-A°° k P '“ Ce ~ C “ 5C “ governed by 

Although tbo income earned iu n certain year 
forms the material out of which the assessment 
is made it is the nuking of the assessment and 
the date thereof that dRermines the applica¬ 
bility of the law and procedure governing such 
assessment. Consequently S. 26-A applies to a 
caso where the section is passed before the com¬ 
mencement of tho year in which the asscasnuut 

Act*3 oTI^8l“ T S AC 2 k 5 A“’• (m 
to constitute partnership firmSppKJ 
for registration —Income-tax officer con find 

Hin'd.! i ' C ! a , ral ' < l r>S P“ rtn ««hip deed that 
Hindu joint family .till exi.U. 

oi i ',' eu t ct30 ? s c Lim to constitute a partner¬ 
ship iirm for tho registration of which they make 

nont. 1 ? ,C!U,0U ' th ° ‘ ueomc - t 'x officer mnv call 
" .P~v* bv evidence that they are 

with Lh«!,!i'“ - t;> b ° bef . or “ be Pleads furthor 
to him in*I l*bcaiun and it is consequently open 

a"??™ f' al A M (irwa l and Mehr 
Chanel bud -for Petitioners. 

H O bom and lagan Nath Aggarwal 
lor Opposite Party. 

Order.—The question referred by the 

SSilSif hi “ that '^ 

all the l.rot:ii°being 0 admit[ > od “wo^Mteo ° f 
SS 5 & M-i? th0 sam °’ b7 vir ’ tU0 of th0 provi- 
The Income-tax Commissioner has sub- 


mitted his opinion at some length. Re¬ 
lying, more especially, on S. 25-A ho 
puts the matter thus: 

"Tne conversion of a pint Hindu family into 
a firm necessarily involves going into the ques¬ 
tion of the |artition of the family, and the law 
as 1 lid down in S. 25 A makes it imperative for 
tho income 1 t.\ officer to hold an inquiry into the 
claim that a family lias partitioned. 9 * 

He then quotes the case Disscswarlal 
Brijtal v. Commissioner of Income-tax 
(l)in support of this view and goes on 
to say; 

“My opinion ou tho question therefore is that 
in view of tho terms of S. 25-A of the Act it is 
open to the iucouie-tax officer to find against tho 
declaration contained in the partnership deed 
dated 3rd March 1927, and reiterated by the 
parties before him, that the joint family still 
exists." 

Counsel for the petitioner contends 
that S. 25-A does not govern the ca6a, 
inasmuch as it haJ not been passed at the 
time that the income under assessment 
uas earned This however is not so. 
This section had been passed before the 
commenceiueut of the year in which the 
assessment took place and it is clear that 
although the income earned in a certain 
year forms the material out of which the 
assessment is made, it is the making of 
the assessment and the date thereof that 
determines the applicability of the law 
and procedure governing such assessment. 
In our opinion therefore S. 25-A governs 
the case and the question referred is also 
governed by the ruling quoted by the In¬ 
come-tax Commissioner. The position 
has boon very clearly explained through¬ 
out the two judgments delivered and it 
has been put very broadly and compre¬ 
hensively in the concluding judgment of 
Buckjand, J., and with this we wish to 
associate ourselves: 

Tho first question stated broad I r appears to 

«” "■»»"«»* •«« h»s P £"i 1° 

inquiro whether » psrsou or n body of persona is 
b> for u b ° ° r l ? oy re t Jr0S ' ,ul themselves to 

vi.io 0 : Stasr uki “ 8 ' J "“£ y • v- 

llilliis 

“*> rr °-l 

>vm\7XIV,°‘ he questi0 ° ft-fot. 

officer lafi! , ° P0 " 10 tlle inoomo.tax 

(1) A. I. R. 1930 Cal. 449 —l ou r 7. -’ 

Oal. 1330 (S.B ). 133 L C - 327=67 
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Hindu jo’nt family still exists. The 
second question does not arise. The opi¬ 
nion given above decides the present case 
but for the future is entirely academic, 
as the recently enacted sub-S. (3) 
S. 25-A makes it clear that after the 
order, right or wrong, has been passed by 
the income-tax officer, the matter cannot 
be reopened. Thisamendment will save 
much controversy. The costs of the res¬ 
pondent will be paid by the petitioner. 
Pleader’s fee Rs. 75. 

P.N /r.K. Reference answered. 


A. I. R. 1932 Lahore 576 

Shadi Lal, C. J. and Broadway, J. 

Volkart Brothers of Karachi —Decree- 
holders—Appellants. 

v. 

Ghulam Hamdani and others — Judg¬ 
ment-debtors— Respondents. 

Letters Patent Appeal No- 153 of 1927, 
Decided on 20th Apiil 1932, from order 
of Jai Lal, J., D/- 29th June 1927, passed 
in Civil Appeal No. 703 of 1927. 

Civil P. C. (1908), O. 21, R. 90-Guardian 
applying to set aside solo on behalf of minors 
—Application not expressly mentioning ob¬ 
jections to sale—Minor cannot ask Court to 
adjudicate on objections which would be 
barred by limitation if raised. 

The Court should not consider objections which 
are not expressly mentioned in an application to 
set aside a sale. Where thoreforo an application 
to set aside a salo made on behalf of minors by 
their duly appointed guardian fails expressly to 
mention tho objections to the sale, it is not open 
to the minors to ask tho Court to adjudicato on 
tho objeciions at a time when tho objections if 
raised would be barred by limitation : 21 All. 
140, ltel. on. IP 576 C 21 

Mukand Lal Puri and Ajit Prasad— 
for Appellants. 

Jiwan Lal Kapur —for Respondents. 

Shadi Lal, C. J— On 16th June 1922 
the firm of Messrs. Volkart Brothers, 
doing business at Karachi, obtained a de¬ 
cree for the recovery of a certain sum of 
money from Muhammad Said and his 
brother Abdul Rashid. In execution of 
that decree, the decree-holdersdiscovered 
that Abdul Rashid had died. They con¬ 
sequently made an application implead¬ 
ing, as his legal representatives, his 
minor sons under the guardianship of 
heir uncle Muhammad Said. It appear 


that in proceedings taken under the 
Guardian and Wards Act, and Abdul 
Majid had been appointed to be tho guar¬ 
dian of the minors, but this fact was evi¬ 
dently not known to tho decree-holders 
In November 1926, a house belonging 
to the minors was sold in execution o°f 
the decree and this salo was objected to 
by Abdul Majid on behalf of the minors. 
In the application which he made, ho 
merely stated that the sale was not pub- 
lished or conducted in accordance with 
the rules, but did not specifically mon- 
tic n any irregularity. Nor was the 
nature of the irregularity disclosed at 
the time of the hearing of the application 
in the Court of first instance. The 
Subordinate Judge thereupon dismissed 
the application and confirmed the sale. 

The order 'dismissing the application 
has been set aside by a learned Judge of 
this Court on the ground that the ends 
of justice require that the minors 
‘‘ought to bo allowed to amend their application 
by giviug details of tho alleged material irregu¬ 
larities in publishing and conducting the sale." 

Now, it has been held by the Allaha¬ 
bad High Court in Habbans Lala v. 
Kundan Lal (l), that the Court should 
not consider any objections which are 
not expressly taken in the application, 
and there can be little doubt that the ob¬ 
jections, which may now be taken by tho 
judgment-debtors, would be barred by 
limitation. It must be remembered that 
the application to sot aside the sale was 
made on behalf of the minors by their 
duly appointed guardian, and there is no 
reason why he should not have specified 
tho objections in the application made 
by him. 

The judgment-debtors are not now- 
entitled to ask the Court to adjudicate 
upon objections which were not expres¬ 
sly mentioned in the applicatiou made 
on their behalf by Abdul Majid. I would 
accordingly allow- the appeal and setting 
aside the jndgment of the single Judge, 
restore that of the Court of first instance. 
The respondents must pay the costs in¬ 
curred by the appellants in all the 
Courts. 

Broadway, —I agree. 

S N./R.K. Appeal allowed. 

(1) 11898] 21 All. 140=(1893) A.NV.N. 212. 
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Jai Lal, J. 

Pithhuan —Accused—Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Ilevn. No. 475 of 1932, Deci¬ 
ded on 17th June 1932, case reported by 
Addl. Sess. Judge, Multau, with his 

No. 1019 of 1st April 1932. 

Criminal P. C. (1898), Ss. 106 126 — Pro¬ 
ceedings under Chap. 8 — Person proceeded 
against is entitled to have his witnesses sum¬ 
moned at Government expense unless Magis¬ 
trate for any reason declines to do so. 

OrdiusuUy a person proceeded against under 
Chap. and ordered to givo security for good 
behaviour i** entitled to have his witnesses sum¬ 
moned at Government expenses as in warrant 
cases ur.lcss tho Magistrate for reasons to ba 
recorded declines to summon all or any of the 
witnesses named by the person couccrned, o. g., 
if ho considers that tho application to summon 
tho witnesses is made for purposes of vexation or 
-delay or for defeating ends of justice : A. I. II. 
1029 bah. 23, Rel. on. [P 573 G 1] 

Facts.—The proceedings under S. 110, 
Criminal P. C., were started against tho 
present petitioner, in the Court of Pandit 
AVarat Chand, Magistrate, First Class. 
The petitioner put in a list of 22 wit¬ 
nesses, bub the learned Magistrate, by 
his order, dated 17th February 1932, 
made it a condition precedent, to summon 
tho witnesses, that the expenses should 
be borne by the petitioned. This order 
has been subject-matter of tho present 
petition for revision. 

Report. —lb has been urged on behalf 
of tho petitioner that ho is unable to bear 
the expenses and that ordinarily in war¬ 
rant cases the expenses of the defence 
witnesses should be borne by the Crown. 
In this connexion the petitioner had re¬ 
ferred me to Sayyad Habib v. Emperor 
(l), Habib v. Mehdi Hussain (2) and 
Muhammad Azim v. Muhammad Ji (3). 
The matter was made clear in Sayyad 
Habib v. Emperor (l), where it was ob¬ 
served by the Hon’ble the Chief Justice 
that : 

as a rulo of practice iu warrant cases tho cost 
of causing tho aUou0aac» of accused’s necessary 
witnesses is usually borno by Government, and 
though a Magistrate has power to depart from 
tho usual practice, ho should do so only when 
thore are strong and cogent reasons for making 
tho departure. 6 

A Magistrate has power under sub- 
S (1), S. 257, gnmipal P. C „ to decline 

1 m ?' Ko^' 23=30 0r - 

(2) (19231 108 I. 0. 907. 

‘(3) 11893] 7 I*. R. 1898. 
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to compel attendance of all the accused’s 
witnesses if ho considers that the appli¬ 
cation to summon them was male for the 


purpose of vexation or delay or for de¬ 
feating the ends of justice. Ho should 
however issue processes at Government 
expense to such of them as are necessary 
witnesses. In passing the aforesaid order 
the loarne-l Magistrate has not considered 
whether the witnesses who wero sum¬ 
moned by the petitioner were summoned 
for tho purposo of vexation or delay or 
for defeating the ends of justice. The 
reasons which havo been given by the 
learned Magistrate in his order are that 
the case in his hands was not a warrant 
case though the procedure laid down by 
law for inquiring into the proceedings 
against the petitioner was that of a war¬ 
rant case. The learned Magistrate ap¬ 
pears to me to have drawn a distinction 
which is not tenable under the law. As 
soon as the proceedings before the learned 
Magistrate assume the garb of a warrant 
case, I think tho principle laid down in 
tho aforesaid rulings as well as in tho 
rules and orders of tho High Court, 
Vol. IT. Chap. G, para. G7, come into 
operation. Bearing these circumstances 
into consideration, I am not inclined to 
considor that tho order proposed by the 
Magistrate is equitable and strictly in 
accordance with law. The petitioner had 
given in his grounds of revision that he 
is unable to bear the expenses of the wit¬ 
nesses. The result would bo that, in the 
absence of any evidence on the part of 
tho petitioner, the case shall virtually be 
decided ex parte, and there is every 
reason for him to apprehend the order 
being passed against him. 


- --~ m. •wjcuuuui, WHO 

had appoarod boforo me on behalf of the 
Crown, had urged that the petition at 
this stage was incompetent, because the 
petitioner, after tho order was passed 
against him, could como in appeal. I am 
not iuclinod to agree with this view of 
the learned Public Prosooutor, because 
the mattor appears to me to have been 
°p ar . ln , th ® Commentary under 

p. bob, Criminal Prooedure Code by him 
it has beon obsorved that the words “any 
proceeding" at the commencement of the 
section make it clear that the Court can 
pending trial, interfere with the inter’ 
looutory order of a Magistrate, refusing 
to summon oertain witnesses for the do 
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fence. The petitioner bad expressed his 
inability to bear the expenses of the wit¬ 
nesses, and the order to summon the wit¬ 
nesses on condition of depositing the diet 
money, to my mind, is tantamount to 
refusal to summon witnesses for the de¬ 
fence. If the learned Magistrate had re¬ 
marked, as I already observed, that some 
or all the witnesses summoned by the 
defence were summoned with the inten¬ 
tion of vexation or causing delay or to 
defeat the ends of justice, then certainly 
the order, as proposed by him, could he 
deemed to he in accordance with the prin¬ 
ciples of law. I am therefore compelled 
to consider that the order is irregular 
and unjust. I therefore recommend to 
the lion bio the High Court that the 
order of the Magistrate he set aside and 
he should he directed to cousider the ap¬ 
plication in the light of the aforesaid 
remarks. The proceedings in the trial 
Court shall he stayed till the disposal of 
the present petition by the High Court. 

Order. —The learned Sessions Judge 
has, I think, taken the correct view of 
the law on the subject. Ordinarily the 
.person proceeded against under Chap. 8, 
Criminal P. C., and ordered to give secu¬ 
rity for good behaviour is entitled tohavo 
his witnesses summoned at Government 
expense as in warrant cases unless the 
Magistrate, for reasons to he recorded 
declines to summon all or any of the wit¬ 
nesses named by the person concerned. 
The remarks of the learned Chief Justice 
in 117 I. C. 6G7 referred to in the order 
of reference apply to such cases also. I 
consequently set aside the order of the 
Magistrate dated 17th February 1932, 
and direct him to pass a proper order on 
the petitioner’s application with due re¬ 
gard to the remarks of the learned Chief 
Justice in the case cited above. 

R.M./R.K. Order set aside. 


A. I. R. 1932 Lahore 578 

Dalip Singh, J. 

Bhagwanti and another Convicts 
Petitioners. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. Petn. No. 459 of 1932, 
Decided on 9th May 1932, against order 
of Sess. Judge, Amritsar, D/- 8th March 
1932. 


*•' X Criminal Law Amendment Act(1908) 
S. 17 1 1/—Assisting the operation —Meanine 
of, stated. 

Ther* is a distinction between assisting the 
operation and promoting cr carrying out of the 
same or similar objects. 

Therefore a person, preaching a boycott of 
foreign cloth and belonging to a Sabha,' whose 
connexion with the congress ccmmittco is not 
affirmatively established, cannot b.* said to he 
assisting the operation of the objects of the 
congress committee, although be may be promo¬ 
ting or carrying out the boycott preached by the 
congress committee. IP 578 C 2, P 570 C 1] 

Gobind liam Khanna —for Petitioners. 

C. II. Carden Noad , Govt. Advocate — 
for the Crown. 

Facts.—The facts of the ease areas 
follows: The accused wont to a bazar 
in Lahore and took up their stand on a 
taktaposh in front of the shop of G, 
foreign cloth dealer and began to preach 
a boycott of foreign goods. About 2000 
persons collected there on the occasion. 
The accused, who were members of the 
Khaddar Pracharini Sabha, whose aim 
and object was the prachar of Khaddar, 
dissuaded several purchasers from going 
to the shop and purchasing foreign cloth 
therefrom. The bazar was full of prac¬ 
tically foreign cloth dealers and in conse¬ 
quence of the preaching of the accused 
the cloth dealers had to close their shops 
on account of the largo crowd that 
collected beffause no purchaser would 
come forward to purchase cloth in view 
of the boycott that was being preached. 
The matter was reported to the police 
who came down to the spot and aftoi 
watching the proceedings for a little 
time took the two accused into custody, 
and challaned them. The"trying Magis¬ 
trate convicted them under S. 4, Moles- 
tation Ordinance and S. 17 (1). Criminal 
Law Amendment Act and sentenced them 
to rigorous imprisonment of six months 
and a fine of Rs. 200 each. The Sessions 
Judge upheld the convictions but reduced 
the sentence. The accused applied in 
revision to the High Court. 

Judgment.—I am unable to see that 
the offence under S. 17 (l). Criminal Law 
Amendment Act is made out. The words 
used in the section which might be possi¬ 
bly argued to cover the case are in any 
way assists the operation of any such 
associations.”. To my mind there is a 
distinction between ‘ assisting the opera 
tion” and promoting or carrying out of 
the same or similar objects. I therefore] 
set asid the conviction under the Cnmi- 
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nal Law Amendment Act. As regards 
the question of line, it was imposed 
under the Ordinance and not under the 
above act. The woman is the wife of a 
petition-writer ami there is nothing to 
show that she has any property of her 
own. She has sorvod the sentence of 
imprisonment and has not paid any 
portion of the fine. I reduce the lino to 
Rs. 25 and imprisonment- in default to 
three week’s rigorous imprisonment. 

IC.N./r.K. Order accordingly . 

A. I. R. 1932 Lahore 579 

Abdul Q.vdir and Monroe, J.J. 

Hash id Ahmad and another —Accused 
—Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 1503 of 1931, De¬ 
cided on 19th duly 1932, against order 
of Magistrate, First Class, Delhi, D/- 9th 
October 1931. 

** Criminal P. C. (1898), S». 156 and 
202 —Order to investigate under S. 202 — 
Power of police under S. 156 is not affected. 

The powers given to tho police by S. loG are 
not affected when au order to investigate under 
S. 202 is made; and though it is not open to tho 
Magistrate) when a complaint has been made to 
him, to direct the polio© to make a charge in tho 
same case, it is opcu to the police to do so if 
they think proper; A . I. R. 1928 Cal. 24, Dist • 
A. I . II. 1929 Bom. 79, Diss. from. [V 5$0 C 2] 

Fayaz Hussain Shah— for Petitioners. 

C. H. Carden Noad, Govt. Advocate— 
for the Crown. 

Facts—A private complaint under 
S. 420, I. P. C., having been filed in 
Coart against the accused Hafiz-ud-Dio 
and Rashid Ahmad, tho Magistrate sent 
the complaint uuder S. 202, Criminal 
P. C., for investigation and report to tho 
police. Instead of submitting a report, 
tho police after making an inquiry drew 
up a charge sheet and challanod both tho 
accused. The Magistrate has taken pro 
ceedings on this ohaian, and the acoused 
have come up on the revisiou side to have 
the proceedings quashed. 

Report.—The proceedings are for¬ 
warded to the High Court with a re 
commendation that the proceedings bo 
quashed on tho authority of A. I H 1929 
Botn. 72 where it was held that 'when a 
Magistrate has referred a complaint for 
investigation under S. 203 the police are 
not entitled after investigation to send 
up the aocused for trial under a ohar«e 
sheet as if they had taken cognizance of 


tho ea*e under their ordinary powers of 
investigation. The only action they can 
take i3 to make a report to the Magis¬ 
trate. In A . I. li. 1928 Cal. 24 it was 
held that when a Magistrate takes cog¬ 
nizance of a complaint under S. 191-A 
and examines the complainant under 
S. 200 and orders a police inquiry under 
S. 202 it is for him to pass tho necessary 
order on the police report either under 
S. 203 or 204. His order directing the 
police to submit a charge sheet to some 
other Magistrate is without jurisdiction. 
I have not been referred to any decision 
of the Lahore High Court on this point, 
and as it seems necessary that there 
should be ruling by tho Lahore High 
Court on this very important question, I 
submit the case to tho High Court for 
ordcis. 

Monroe, J —This petition has been 
referred to a Division Bench by order of 
thoChief Justice who has stated the ques¬ 
tion for determination to be 


«ucinet «nen a .Magistrate lias takon cofiniz- 
3dco of an offence on a complaint made to him 
and has directed an investigation to be made by 
a police officer, tho polico aro entitled, after in¬ 
vestigation. to send up tbo case for trial under a 
charge sheet, as if they had taken cegtmanco of 
it under their ordinary powers of investigation." 

The matter has been argued before us 
by Mr. Fayaz Hussain Shah for the peti¬ 
tioner and Mr. Carden Noad, Government 
Advocate, for the Crown. A private 
complaint under S. 420, I. p. C., was 
filed in Court by Bihari Lai against the 
accused Hafiz-ud-Din and Rashid Ahmad 
and others: the Magistrate sent the com- 
plaint under S. 202, Criminal P. C. for 

investigation and report to the police in 
the following terms: 

The offence is a cog unable one: henco lot this 

A report was made by the Insnenf^r 
tor ms: 12 ‘ h M “ y 1931 * WKS 

pw 1'VT 

was entored in tho register and 1 P ’ 
chalan is being put herewith." * COm P leto 

The Magistrate then proceeded with 

dence for the prosecution formulated a 
o » r ge against the acoused under S. 420 

3 
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counsel for the accused, that if a Magis¬ 
trate is seized of a case and sends for a 
report under S. 202, Criminal P. C., the 
powers of the police under S. 156, Cri¬ 
minal P. C., are ousted and ho relies on 
Isaf Nasya v. Emperor (l) and .1. I. R. 
1929 Bom. 72 as authorities for his pro¬ 
position. Mr. Carden Noad contends 
that the police powers under S. 156 are 
independent of magisterial powers; and 
that the first of the case cited on which 
the judgment in the second rely does not 
support the proposition laid down by 
the learned counsel for the petitioners. 
In S. 156, Criminal P. C., the power of 
investigation is given to the police in cog¬ 
nizable cases without fetter or condition. 
The suggested restriction on their powers 
is not expressed, nor is there anything 
in S. 202, Criminal P. C., to indicate 
the suspension of the powers of the police 
by the receipt by a Magistrate of a pri¬ 
vate complaint. There is therefore no 
.express prohibition of the course ad¬ 
apted in the present case. The learned 
counsel for the petitioner suggests that 
bocause inconvenience might arise from 
the co-existence of a complaint and 
chalan in the same case, we ought to 
hold that the course adopted is im¬ 
pliedly prohibited. Ho has not cited any 
authority for so bold an interpretation 
of a statute, unless the decisions referred 
to above support his argument. In the 
first case cited Isaf Nasya v. Emperor 
(1) the point involvod in the present case 
was not discussed; what was brought be¬ 
fore the Court in revision in that case 
was the order of a Magistrate under 
S. 202 : Duval, J., in his judgment said : 

“ in Giving that order he did not observe that 
it was for him to pass the necessary order on the 
police report either under S. 203 or S 204. His 
order therefore directing tho pohce .f thc-y foi.nd 
the case to be established, to submit charge sheet 
to tho Magistrate concerned (in this case the 
Sub Divisional Officer of Nilphaman appears 
» ,,= to have been without jurisdiction, and 
S,” bole olThe proceeding, of the Sub-Divi- 
officer Nilphamari accepting tho charge 
M n Sd mocecding with the case without any 
oS “‘.rSftriSt Magistrate node, 3 20. 

° . * i t> n or anv order of transfer of tho 

“7h 1 i» 0 u4d°« r r“l J l"; are tvi.ho.t Jufledic- 

tl0 From the first extract quoted it will 
be seen that the whole basis of the com¬ 
plaint was that the proceedings were 
taken in pursuance of an order of the 
mirnorting to he made under 
"linr I R.1928Cah 24=54 Cal. 303=23 

U) Cr. L.J. 577=102 I. C. 545. 


S. 202 but iDcapableof justification under 
that section : and if the original order 
was bad, it was held to follow that the 
future proceedings based on it were 
vitiated; but the independent powers of 
the police were not discussed and it is 
not a necessary inference from the deci¬ 
sion that if the police had acted on their 
own responsibility and not on a bad order 
of the Magistrate, their action could have 
been questioned. In the second case 
Nurmohamed Rajmohamed v. Emperor 
{A. I. R. 1929 Bom. 72) the proposition 
of tho learned counsel for the petitioners 
was expressly laid dawn namely, that 
after an order under S. 202 sending a 
case to the police for investigation, the 
police had no power to send up the ac¬ 
cused for trial on a charge sheet. The 
authority cited for this proposition is 
Isaf Nasya v. Emperor (l) and the judg¬ 
ments show no further reasons for the 
decision. This case, is therefore a direct 
authority in favour of the petitioners 
but it is not supported by the earlier 
case from Calcutta on which it purports 
to be based. The function of investiga¬ 
ting cognizable cases has been conferred 
on the police in most general terms by 
the Code. No power is given to Magis¬ 
trates to restrain the police in their in¬ 
vestigation but the Magistrate is given 
power to obtain their assistance in hav¬ 
ing investigations made either under 

S. 156 (3) or S. 202. It is difficult to 
see how it can be imputed to the legisla¬ 
ture that by conferring the latter power 
it meant by implication to limit the 
general power of the police already given 

by the Code. . 

In my opinion Nurmahomed Raj. 

mahomed v. Emperor, A. I. R- 1929 Bom. 
72 was wrongly decided by reason of the 
misinterpretation of the decision in Isaf 
Nasya v. Emperor (l). I think that the 
powers given to the police by S. 156 are 
not affected when an order to investigate 
under S. 202 is made : and though it is 
not open to tho Magistrate when a com¬ 
plaint has been made to him, to direct 
the police to make a charge in the same 
case, it is open to the police to do so, if 
they think proper. If the decision in 
Isa f Nasya v. Emperor (1) has been cor¬ 
rectly interpreted as laying down the 
contrary (with which interpretation, as 
I have said, I do not agree), then I thin* 
with all respect to the eminent judges 
who decided it that that decision would 
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he difficult to justify and I am not there¬ 
fore inclined to follow it. Mr. Carden 
Noad has also argued that even if the 
procedure adopted in this case is wrong 
then by reason of S. 529 of the Code, 
this Court ought not now to interfere 
with these proceedings. That section 
provides (inter alia) that if any Magis¬ 
trate not empowered by law to take 
cognizance of an offence under S. 190, 
sub-S. (1), Cl. (b) erroneously in good 
faith does so, his proceedings shall not 
be set aside merely on the ground of his 
not being so empowered. In the view 
that I have taken of this case, it has 
become unnecessary to consider the result 
• of this argument. For the reasons given 
above I would refuse this application. 
Abdul'Qadir, J. — I agree. 
lUt./R.K. Application refused. 

A. I. R. 1932 Lahore 581 


Bam Lai Anand —for Petitioner. 

C. 77. Garden Noad —for the Crown. 

Judgment. — The only question in 
this application is whether tho District 
Magistrate acting under S. 155, Cl. (2), 
Criminal 1\ C., could order investigation 
into a case under .S. 294-A, I. P. C. be¬ 
cause such otTence needs for trial the pre 
vicus complaint by the Local Govern¬ 
ment or some officers empowered by the 
Governor-General in Council in this be¬ 
half under the terms of S. 196, Criminal* 
P. C. The learned counsel for the peti-j 
tioner relies on tho words of S. 155 (2), 
referring especially to the Words * having! 
power to try such case/’ lie contends; 
that in an offence in which the complaint 
can only be made with the sanction of 
the Local Government no Court has 
power to try until such complaint has 
been made. It seems to me that this is 
to confuse the distinction between the 


Dalip Singh, J. 

General Belief Association , Lahore — 
Accused—Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Petn. No. 39S of 1932, 
Decided on 29th April 1932, against 
order of Soss. Judge, Lahore, D/- 18tli 
March 1932. 

(a) Criminal P. C. (1898), S«. 155 (2) and 
196—District Magistrate acting under S. 155 
(2) can order investigation into a case under 
S. 294-A, l.P. C. 

A District Magistrate acting under S. 155, 
Oi. (21 can order investigation into a caso under 
S. 294-A, I. 1\ C., though such offenco uecds 
for trial the previous complaint by tho Local 
Government or sorao ollicor empowered by tho 
Governor-General in Council in this behalf under 
tho terms of S. 19G, Criminal P. C. IP 581 C 2] 

(b) Criminal P. C. (1898), S. 165—Police 
can investigate and seize all books if suspi¬ 
cion ** that association carries lottery or 
swindling business. 

Whore tho suspicion is that a certain associa¬ 
tion holds or has hold a lottery within tho moan¬ 
ing of S. 29*1-A or that it is a swindling concern 
within tho moaning of S. 420, I. P, 0., ail the 
books of tho company might woli be rolovant for 
the purposo of determining tho nature of tho 
offonce if any, committed and thoro is tboroforo 
nothing wrong in the police investigating all tho 
books and seizing them under the provisions of 
8 . 1G5; A. /. II. 1929 Lah . 837 and A. /. R 1920 
Co/. 43, Dist |P 581 0 2; P 532 C 11 

(c) Penal Code (I860), S. 294 A-OffJ C ers 
of association are liable. 

Whethor a corporation can cr cannot be liable 
for an ofTonco undue S. 294-A, its oflicor or officers 
may well bo liable and investigation alono can 
determine if any or all of them are so liable. 

IP 532 C 1] 


possession of power and the exercise of 
power. No doubt compendiously in a case 
where the question was whether a trial 
without such complaint was good or bad, 
the Court might be described as having 
acted without jurisdiction, but the dis¬ 
tinction itself nevertheless remains, and 
I therefore see no force in this objection 
which was endeavoured to be supported 
by reference to certain rulings namely, 
Shamnl Khan v. Empress (l) and Lahh 
Singh v. Nirinjin Das (2). A. I. It. 1924 
Rang. 371 and A. I. It. 1930 Rang. 153.. 

It is next contended that there could 
not be a general search for all documents 
but only for specifics documents which 
were believed to be connected with some 
offence and A. I. R. 1929 Lah. 837 has 
been referred to iu this connexion, as 
also Pratt v. Emperor (3). ;Tho last 
mentioned ruling expressly did not dis¬ 
cuss the position under Ch. 14 in which 
chapter S. 155 comes. Nor do I think 
any light is thrown on tho question by 
A. I. It. 1929 Lah. 827. That ruling is 
in terms with reference to the facts of a 
particular oase. In the present oase the 
suspicion is that -either the association 
holds or has held a lottery within the 
meaning of S. 294-A or that it is a swind- 
l.ng concern within the meaning of 
S. 4 -0» J- P- O- Iu either caso it seems 

(1) 118901 1G P. R. 1S90. ' 

,s) cl 1 ;®, St XIT L -»*«=■ 

(31 Ct - L - J - 318=41 
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to me that all the hooks of the company 
might well be relevant for the purpose of 
determining the nature of the offence if 
any, committed. I see therefore no wrong 
in the police investigating all the bocks 
and seizing them under the provisions of 
S. 105, Criminal P. C. 

The last point urged 'is that S. 294-A, 
I. P. C,, does not apply to companies at 
all. The argument is that the word 
“whoever" implies to an actual human 
being and cannot refer to a corporation 
or company which should be referred 
to bv a pronoun of the neuter gender. 
The learned counsel was unable to sug¬ 
gest what the pronoun should he with 
reference to tho terms of the section and 
T do not see that it makes any difference. 
Whether tho corporation can or cannot 
bo liable its officer or officers may well be 
liable and investigation alone can deter¬ 
mine if any or all of them are so liable. 
I therefore reject tho petition on the 
technical grounds advancad. 

K.N./R.K. Petition rejected . 

* * A. I. R. 1932 Lahore 582 

Tek Chand and Monroe, J J. 

liar Narain Sahib Pam —Appellants. 

v. 

Bihari Lal Charanji Lal— Respdts. 

First Appeal No. 1907 of 1926, Deci¬ 
ded on 11th April 1932. 

(a) Stamp Act (1899), S. 36—Document de¬ 
cided admissible by trial Court— Admissibi¬ 
lity cannot be questioned in appeal. 

Whero a document is decided by the trial Court 
to bo admissible in ovidence, such admissiou 
cannot be questioned in appeal on the ground 
that the document lias not complied with R. 7 
of the rules mado by tho Government of India 
under S. 75, Stamp Act. IP 583 C 1] 

(b) Evidence Act (1872), S. 48 — Usage— 
Proof of —Uncontradictcd evidence of three 
persons familiar with usage held sufficient. 

Whore all that'the Court has to ascertain is 
the rate of interest chargeable on hundis as is 
fixed by usage, the evidence of three persons 
familiar with that usage is quite sufficient parti¬ 
cularly when it stands uncontradictcd on tho 
record. LP583 011 

& & (c) Negotiable Instruments Act (1881), 
Ss. 80 and 1 — Act does not apply to hundis. 

The Negotiable Instruments Act doos not ap¬ 
ply to hundis and it is therefore permissible to 
tho plaintiff to set up and prove a usage for the 
payment of interest at a rate exceeding G per 
cent per aunum notwithstanding the provisions 
of S. 80. IP 583 0 1, 2] 

Ajit Prasad and llem Paj Mahajan — 
for Appellants. 

N. C. Paudit 9 Charanjiv Lal Aggarwal 
and J. P . Agnihotri — for Respondents. 
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Judgment.—This is an appeal from 
the decree of tho Subordinate Judge, 
I*ii*3t Class, at Hissar, ordering the de¬ 
fendant firm to pay to the plaintiff firm 
a sum of Rs. 6.9S0-14-0 with interest at 
the rate of 6 per cent per annum from 
the date of suit to the date of decree and 
six per cent on tlie whole of the decretal 
amount till the date of realization with 
proportionate costs of the suit. The 
claim is for the balance of a sum of 
Rs. 7,500 principal and interest, such 
balance being duo on foot of 17 hundis, 
each (or Rs. 5.000 payable on different 
dates and one hundi for Rs. 15,000 pay¬ 
able at 'sight, and a further hundi for 
Rs. 2,500 . payable after one year. Of* 
the amount claimed Rs. 2,429-14-0 is on 
account of principal, Rs. 637-8-0 is for 
charges in connexion with the presenta¬ 
tion of the hundis and the balance Rupees 
4,432-10-0 is on account of interest and 
compound interest at tho rate of ten an¬ 
nas psr cent per mensem, which rate is 
claimed as the rate payable after dis¬ 
honour. It is admitted that these hundis 
were dishonoured on the due dates and 
it is also admitted that all tho balance of 
principal now claimed was not paid. Tho 
questions which arise are (1) whether the 
case can he considered as established by 
reason of tho fact that the hundis did not 
comply with the provisions of the Stamp 
Act; (2) whether'ib has been established 
that the mercantile custom payments 
are made on presentation when the hun¬ 
dis are dishonoured and (3) whether it 
has been established that by custom in¬ 
terest is payable at the rate of ten annas 
per cent per mensem, notwithstanding 
the provisions of S. 80, Negotiable In¬ 
struments Act, which provides that the 
rate of interest in such circumstances 
should ho six per cent. 

Each of these hundi3 is a document 
made up by pasting together two forms 
with an impressed stamp of Rs. .2-4-0. 
The amount of Rs. 4*8-0 is the proper 
amount to be represented by tho stamp 
on the instrument, hut it is argued that 
R. 7 of the rules framed by the Govern¬ 
ment of India under S. 75, Stamp Act, 

which provides that . 

"where two or more sheets of paper on which 
stamps are engraved or embossed are u:<?u to 
inako up tho amount of duty chargeable in rospcct 
of any instrument, shall bo written on cacu 
sheet so used," 

has not been complied %vith because in\ 
this case the entire matter of the hundil 
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appears on only cuo of the sheets. It 
has been decided by the learned Subordi¬ 
nate Judyo that this document is admis¬ 
sible in evidenco, and in my opinion in 
view of S. 3 <j, Stamp Act, this question 
cannot now be raised Lachmunrias v. 
Dliolun Dus (l) and Jandi /> Sivgh v 
Firanji Siiujh {2). On points (2) and 
(3) tWe plaintiff has put forward the evi¬ 
dence of three witnesses, P. Wj. 4. 0 and 
8, who agree that after dishonour the 
rateof nakrai shakrai is at Bombay Rs. 1. 8 
per cent and that the rate of interest 
after nakrai shakrai is ten annas per cent 
per mensem so long as the money is not 
paid. These witnesses are persons en¬ 
gaged in mercantile pursuits aud from 
their evidence, particularly on cross-exa¬ 
mination, they appear tobe familiar with 
the practice in respect, ofhandis not only 
at Bombay hut at other largo towns, and 
whilo if a somewhat difficult or very'obs- 
cure custom had to he set up the evi¬ 
dence of three witnesses might he consi¬ 
dered insufficient, in my opinion such 
cases as this when all that wo have to 
ascertain is the rates tixed by usage 
the evidence of three persons familiar 
with the usage is sufficient, and I see no 
reasou for doubting the accuracy of these 
witnesses’ statements. No attempt lias 
been made by the defendant-appellant to 
meet this evidence. It stands on the 
records uncontra licted. The final ques¬ 
tion is whether this custom as to pay¬ 
ment of interest at ten annas per cent 
per mensem can prevail in viow of S. 80, 
Negotiable Instruments Act. The sec¬ 
tion provides that: 

"whon no rale of interest is specified in the in¬ 
strument interest on tho amount duo thoroou 
shall, notwithstanding in any agreement relat¬ 
ing to interest between any parties to the in¬ 
strument, bo calculated at ’tho rale of sis per 
centum per annum from tho date at which tho 
same ought to have been paid by tho party 
charged, until tender or realization of the am¬ 
ount due tliorcon, or until such dale after the in¬ 
stitution of a suit to rceovorsuch amount as tho 
Court directs.” 

It is beyond question that this section 
would apply to tho ordinary negotiable 
instrument and that in the oase of such 
an instrument this Court would have no 
power to allow interest at the rate of ten 
annas per cent per mensem It- is how- 
over made quite clear by the Act in S. 1, 
that the Act does not apply to hundis.' 
The pertinont words of that section are 

1) UMifa P7R.T891. 

2) A. I. H. 1928 Pat. 155=G Pat. 7G5. 
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“nothing herein contained aflects any local u?.igo 
relating to any instrument in an original laugu- 
ago.'* 

Tt was therefore permissible to the 
plaintiIT to set up and prove a usage for 
the payment, of inteiest at a rate exceed¬ 
ing six per cent per annum and this had 
been done. (IIis Lordships after dis¬ 
cussing evidence and merits of cross-ap¬ 
peal by p lain till dismissed both the ap¬ 
peals with costs). 

Tek Chand, J. —I agree. 

K.N. u.K. Appeal di*mi3se<l. 
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Special Bench 

Broadway, Ag.C. J., Coldstream and 

Currie, JJ. 

Mrs. J. S. —Petitioner. 

v. 

Mr. F. J. S .—Opposite Party. 

Civil Misc. No. 682 of 1931, Deckled 
on 17th June 1932. 

(a) Divorce Act (1869), S. 10—Jurisdiction 
cannot be assumed without decision on ques¬ 
tion of domicile. 

A Court cannot assume jurisdiction to adjudi¬ 
cate upon a petition for dissolution of marriage 
without first deciding the question of domicile. 

[P 5S4 0 1] 

(b) Divorce Act (1869), S. 10— Divorce 
claimed on allegation of unnatural offence 
—There should be evidence and finding on 
such allegation. 

Where a petitioner claims dissolution of mar¬ 
riage ou tho ground that her husband had com¬ 
mitted an uunatural ofleuco before granting a 
decrco it is necessary that there should oe some 
evidence aud a finding as to tho unnatural of¬ 
fence alleged. (P 5S4 C lj 

Basant Krishna —for Petitioner. 

Madan Lai —for Opposite Party. 

Order. —Mrs. J. -S. filed a petition 
against her husband, Mr. F. J. S. asking 
for a dissolution of marriage under S. 10, 
Divorce Act, on the ground that her 
husband had committed an unnatural 
offence on her. Tho case came up be¬ 
fore tho District Judgo of Delhi, Chau- 
dhri Niamat Khan who* after recording 
such evidence as was produced granted 
the petitioner a decree. Proceedings wore 
ox parte. Tho matter has now como up 
before us for confirmation of the decree 
under Ss. 17 and 20, Divorce Act, 4 of 
18G9. A reference to the record shows 
that the case has been mishandled 
throughout. There is no finding as to 
the domicile of the parties, whereas oa 
the face of tho petition there appears 
to bo every likelihood that the domioile 
is not an Indian one. There is no mar¬ 
riage certificate on the record and while 
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in the petition the petitioner says she 
was married at Kasauli, in her state¬ 
ment she says she was married at Solan. 
Again, in her statement there is no men- 
tiou of any unnatural offence. It is im¬ 
possible to confirm this decree and we 
therefore set aside the decree passed by 
the learned District Judge and return 
the case to the District Court in order 
that the petitioner may be given an 
opportunity of proceeding in accord¬ 
ance with law. The attention of the 
learned District Judge is invited to the 
requirement of the law as to a decision 
on the question of domicile without 
which jurisdiction cannot bo assumed. 
Further, the attention of the learned 
District Judge is also invited to the cir¬ 
cumstance that there should bo some 
evidence and a finding as to the un¬ 
natural offence alleged. 

R.M./R.K. Case remanded. 

A. I. R. 1932 Lahore 584 

Jai Lal and Monroe, JJ. 

A, an Advocate , In the matter of. 

Civil Misc. Case No. 211 of 1932, De¬ 
cided on 22nd July 1932. 

Letters Patent (Lahore), Cl. 8—Profes¬ 
sional misconduct calling for disciplinary 
action illustrated—Legal Practitioners Act 
(1879), S. 13. 

A, an advocate, allowed his clerk to enter into 
agreements with his clients to finance the litiga¬ 
tion about property which they launched against 
others; the clerk was to be compensated for his 
labour and expenses by being given a share in 
the property in dispute if the cases bo ultimately 
decided in favour of his clients; and in pursuance 
of this A appeared for those clients without re¬ 
ceiving any fees in advance. It was proved that 
the advocate’s clerk consulted him and showed 
him the papers before ho entered into agreements 
with his clients and that ho gave him advice re¬ 
garding the prospect of the litigation. 

Held: that a counsel is expected to be free 
from any personal as distinguished from profes¬ 
sional interest in litigation and the conduct of 
the Advocate in allowing his clerk to enter into 
such a transaction called for severe censuro, but 
bis conduct in advising him in the matter and 
then appearing for the litigants without receiv¬ 
ing the usual fees in advance amouuted to pro¬ 
fessional misconduct. • II* 585 C 1, 2] 

C. II. Carden Noad — for the Crown. 

Advocate {in person ), and Badri Das 
and Ghulam Mohiy-ud-Din Khan. 

Order. —A an Advocate of this Court 
and having his ordinary place of business 
at Sheikhupura, was called upon to show 
cause why he should not he dealt with 
under the disciplinary powers of this 
Court by removal of his name from the 


1932 

rolls of the Advocates of this Court under 
Cl. 8, Letters Patent. lie has appeared 
before us and is represented by Mr. Badri 
Das, Advocate, whom we have heard on be¬ 
half of the respondent as well as the lear¬ 
ned Government Advocate on behalf of the 
Crown. The facts are these: a complaint 
was received from one Mangal Singh that 
A is in the habit of making contracts with 
clients in order to acquire landed pro¬ 
perty by getting agreements executed in 
favour of his friends or own men and by 
sharing in the profits of the litigation. 
Two definite instances were quoted, (l) 
the case of Jaivahar Singh , Santa Singh, 
etc. v. Mt. Lachhmi , in which A was 
alleged to have got one and a half squares 
of land belonging to Mt. Lachhmi muta¬ 
ted in favour of his friond Qutab Din. 
It was asserted that this mutation was 
benami and that the produce of the land 
was being taken by A and (2) in five cases 
Sajjan v. Mangal Singh , etc ., A was 
alleged to have got an agreement executed 
in favour of his clerk, Ahmad Ali, by 
Sajjan by virtue whereof half of the land 
in suit, valued at about Rs. GO,000, was 
to go to Ahmad Ali in case Sajjan ob¬ 
tained a decree for the land. This tran¬ 
saction also was alleged to ho benami* 
the real contracting parties being A and 
Sajjan. 

On receipt of this report the District 
Judge of Lyallpur was asked to inquire 
and report the matter to this Court, if 
necessary, or otherwise to dispose of the 
application. On receipt of these orders 
Khan Bahadur Din Muhammad, District 
Judge, called upon the respondent to 
explain the allegations against him, hut 
he did not appear. An ex parte inquiry 
was therefore made, but before the report 
was submitted by the District Judge, an 
explanation wa9 given by A which was 
considered by the leurned Judge, who 
gave his opinion 

•’that the explanation though plausible is not 
convincing and the transaction is a thinly dis¬ 
guised coutract between A and his clients.” 

Pie suggested that the least 
“which is called for is a strmg expression of dis¬ 
approval and admonition for future.” 

The District Judge was thereupon 
directed by this Court to hold an inquiry 
in the presence of the respondent and to 
submit the evidenco recorded by him 
with his report to this Court. This has 
been done. The main charge against the 
respondent is that ho has entered into 
agreements with his clients to finance 
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their litigation about property and to 
appear in their case and in lieu of 
these services to make a shore in the 
result of the litigation by dividing the 
property decreed in favour of his clients 
with them ; in the alternative the charge 
!is that he has allowed his clerk Ahmad 
Ali to enter into agreements with his 
[clients to finance the litigation about 
iproperfcy which they launched .against 
[others, the clerk was to he compensated 
'for his labour and expenses by being 
[given a share in the property in dispute 
jif the cases be ultimately decided in 
■favour of his clients, and in pursuance of 
'this the respondent appeared for those 
clients without receiving any fees in 
.'advance. 

The particular cases that have been 
selected for inquiry are the cases of 
Sajjan and Rehman against Mangal Singh. 
The District Judge has held an inquiry 
in the presence of the respondent and 
lias submitted his report. The evidence 
recorded by him has been read to us and 
wo are of opinion that, though there are 
grounds for grave suspicion, the first 
charge has not been established by any 
reliable evidence against the respondent. 
The agreement is in favour of his clerk 
Ahmad Ali and it is proved, and is con- 
ceded, that some of the cases have been 
decided in favour of Sajjan and others 
and Ahmad Ali has received his share of 
the property in dispute. It is also esta¬ 
blished that the respondent appeared 
in these cases on l.ehalf of Sajjan and 
others in the trial Court and also in the 
lower appellate Court. He also admits 
that he instructed counsel to appear on 
behalf of his clients in this Court, and 
further that he has not received any fees 
for his services in either of the Courts, 
ibere is however no reliable evidence to 
prove that Ahmad Ali was really acting 
benami for his employer. Indeed evi¬ 
dence to this effect is difficult to obtain 

f C » ftnn °u h ° ld th ° ros P on dent 

guilty of this charge on mere suspicion. 

me second charge however has clearlv 
been brought home to the respondent 
He admits in his explanation that his 

nane k M°h n f U t0 J hi “ &ud showed him the 
papers before he entered into these agree¬ 
ments with his clients and that ho gave 

he litiw! 100 ra 4 ardine fche I^oepect of 
the litigation. He says that he did not 

^X^ 008 for u . conduoti °g the cases 
as Ahmad All was his old Muushi. His 


conduct in allowing his Munshi to enter 
into such a transaction calls for severe' 
censure, but his conduct in advising 
him in the matter and then appearing for 
the litigants without receiving the usual 
fees in advance amounts, in our opinion,i 
to professional misconduct. The transact 
tion between Ahmad Ali, his clerk, andj 
his clients was. undei the circumstances 
immoral in its inception. We express 
no opinion whether it was legally en- 
forcible or not, but the active association 
of tho respondent in such a transaction 
was reprehensible. Counsel is expected 
to bo free from any personal, as dis¬ 
tinguished from professioua), interest in 
litigation. The conduct of the respondent 
gave him such a personal interest in this 
litigation that he must be deemed to 
have trausgressed the above salutary rule. 
We find it difficult to believe that all the 
services were rendered by him, or were 
intended to he rendered, free of any 
remuneration and merely for the sake of 
bis old clerk Ahmad Ali. Whether he 
was to be paid any fees after the cases 
had been decided in favour of his clients 
is a matter which it is difficult definitely 
to determine on the present record. The 
District Judge has reported that the res¬ 
pondent has taken 

‘‘a zealous interest in conducting the litigation 
from start to finish. According to his statement 
this was done purely out of regard for an old 
sorvant. This however appears to be too ro- 
nerous and tlio respondent has at least invited 
suspioious against his professional conduct/’ 

The respondent has expressed his pro¬ 
found regret and has tendered unqualified 
apology for having professionally helped 
his clerk in the conduct of the cases.” 
ibis is not however sufficient. In our 
opinion the conduct of tho respondent 
constitutes a reasonable cause for the 
suspension of his license to practise . as 
an advocate of this Court. This however 
appears to be the first case of its nature, 
which has como judicially to the notice 
of this Court. We do not therefore 
piopose to deal with the respondent 

severely. We direct that he be suspended 
for cne month. * 


B.R./r.k. 


Suspension ordered. 
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Bhide and Currie, JJ. 

Sohawa Singh — Defendant — Appel¬ 
lant. 

v. 

Kesar Singh and others —Plaintiffs— 
Respondents. 

Second Appeal No. 2282 of 1926, Deci¬ 
ded on 13th July 1931, against decree of 
Addl. Dist. Judge, Amritsar, D/- 20th 
May 1926. 

(a) Adverse Possession — Proof—Nonpay¬ 
ment of rent. 

Mere nonpayment of rent or discontinuance 
of payment of rent or payment of only revenue 
and cesses is not sufficient ground for holding 
that the tenancy is determined and the tenaut/s 
possession is adverse : A. I. R. 1020 Lali. 217; 
A. I. ll. 1928 Lah. 937 and 10 Cal . 173, Bel. on. 

(P 587 C 21 

(b) Punjab Tenancy Act (1887), S. 36 — 
Agricultural land — Provisions of Punjab 
Tenancy Act apply — Transfer of Property 
Act (1882), S. 117. 

In the case of agricultural land in the Punjab 
the provisions of the Punjab Tenancy Act apply. 
The case of tenant not holding for a fixed term 
under a contract or decree or order of a com¬ 
petent Court is governed by S.' SC. [P 598 C ll 

(c) Punjab Tenancy Act (1887), Ss. 4 (17), 
36 and 44—Tenancy does not determine by 
mere lapse of time. 

A tenant has the right to coutinuo in posses¬ 
sion if he wishes until his landlord serves him 
with notico of ejectment and no question of ten¬ 
ancy arises being determined by the lapse of 
time, or any such position as holding over.” 
The tenancy is normally heritable. 

Where therefore a person is recorded as a 
tenant in the revenue record, the possession of 
his son, on his death, does not change to that 
of a trespasser and hence adverso. IP 589 C 1] 

(d) Landlord and Tenant —Adverse posses¬ 
sion— Mere assertion of adverse title does 
not give rise to adverse possession unless ac¬ 
companied by change in money payment— 
Per Bhide , J . — Assertion of adverse title 
terminates tenancy at the end of the year— 
Punjab Tenancy Act, S. 36. 

Tbo mere assertion by a tenant of claim to 
ownership, or assortiou of adverso possession 
although embodied in revenue record does not 
of itself alone suffico to afford a starting point 
for adverso possession unless accompanied by 
aDV change in money payment mado by the 
tonant. The mere fact that the tenant never 
paid any rent except land revonuo and cesses 
would not of itself constitute him proprietor: 
A. I. B. 1923 P. C. 118 and 25 P. P. 1915, Rel. 
on. IP 5S9 C 1] 

l>or Bhide, J .—So long as a tenancy subsists 
the tenant’s assertion of an adverse title cannot 
make tho statute of limitation run against tho 
landlord. Hut the assertion of adverse title 
would terminate tho tenancy at the end of the 
agricultural year during which it is made, for 
it must be looked upon as a notico to the land¬ 
lord that the tenant no longer intends to hold the 
laud under him. No special form of notico is 
necessary under S. 30, Punjab Tenancy Act, and 
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even oral notice by the tenant is sufficient. The 
possession of the tenant who asserts adverse title 
in such a case becomes adverse at the close of 
the agricultural year : A. I. II 1914 Mad. 504 ; 
A. I II. 1920 Cal. 034 ; 27 Cal. ICO (P.C ) and 
21 Mad. 153, lief. [P 590 C 2; P 691 0 1] 

. Revenue Records—Entries in—Presump- 
Hon—No general rule can be laid down— 
Effect to entry is to be given from the end 
of the year. 

Xo general rule as regards tho presumption to 
be drawn from entries in jamabandies can be 
laid down. Each case must be considered on its 
own particular facts. 

Where in the revenue column the tenant is 
shown as only paying land revenue and cesses, 
the words “oving to assertion of ownership" 
Ibawaia lasiear malkiyat hhud) in subsequent 
Record of Rights merely represent an assertion 
mado by the man who is already in possession 
as an explanation of the fact that ho merely 
paid revenue and cesses. Effect would bo givon 
to tbo Assertion only when the record was drawn 
up aud the entry takes effect from the end of tho 
year. [P 5S9 C ll 

(f) Revenue Records—Entries in — Entry of 
assertion of adverse title—Residents of vil¬ 
lage are presumed to have notice of the as¬ 
sertion unless special reason for notknowing 
the adverse claim is shown — Entry is relevant 
under Evidence Act (1872), S. 35. 

Iu ordinary cases when a party is a resident 
in a village it can bo presumed that ho had 
notice of an assertion mado against his titlo 
from the date on which tho final attestation 
certificate on the jamabandi is recorded by tho 
Revenue Officer unless it is shown definitely that 
the particular entry had been attested publiclv 
at some earlier dato. IP 589 0 21 

Ter Bhide , J. —An entry in tbo Record of 
Rights of nonpayment of rent or assertion of 
adverso titlo i3 relevant under S. 95, Evidenco 
Act. Tbo Record of Rights being publicly attested 
in presonco of the people of the village, the pre¬ 
sumption arises that the landlord had notico of 
the adverso title at least from tho date of such 
attestation. If for anv special reason the land¬ 
lord does not come to know of tho adverso claim 
even bv that date it is for him to establish 
the fact IP 591 C 2] 

J. C. Sethi —for Appellant. 

Ram Narain for Durga Das —for Res¬ 
pondents. 

Currie, J.—The facts of this case are 
briefly as follows : In 1805 tho laud in 
dispute was shown in the roveuue records 
as owned and cultivated by Massa Singh 
the grand-fathor of tho defendant-appel¬ 
lant. In 1891-92 Jagat Singh father of 

tho defendant-appellant is shown as owner 
while in the column of cultivating occu¬ 
pancy the name of Rattan Singh, tho pre¬ 
decessor-in-interest of tho plaintiffs-res¬ 
pondents, appears as tenant <ghair dakhil 
khar). In tho revenue column the tenant 
is shown as only paying laud rovonue and 
cesses. In 1911-12 in tho Record of Rights 
prepared at the settlement Sohawa Singh 
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defendant-appellant is shown as owner 
and Amar Singh son of Rattan Singh in 
the column of cultivating occupancy. In 
the rent column the entry is “no vent 
because of assertion of ownership." In 
the subsequent jamahaudis for 1910-17, 
1920-21 and 1921 25 simih u- entries ap¬ 
pear, Amar Singh and others .-ons of Rat¬ 
tan Singh being shown as in possession 
of the land either personally or through 
sab-tenants. In November 1923, Sohawa 
Singh issu'd notices of ejectment. These 
wore contested by the respondents and 
the Revonuo Courts eventually held that 
they were tenants liable to ejectment. 
Accordingly the present suit was filed on 
4th June 1925. Subsequently it appears 
that the plaintiffs were actually ejected 
which led to the amendment of the plaint 
on 2nd October 1925 in order to include 


a prayer for possession. The plaintiffs 
claimed to havo become ownors by adverse 
possession. The defendant-appellant de¬ 
nied the allegation regarding adverse pos¬ 
session and maintained that the status of 
the plaintiffs was merely that of tenants- 
afc-will under him. He also pleaded limi¬ 
tation and res judicata. 

The Courts below havo held that the 
plaintiffs have proved adverse possession 
commencing in 1911-12 if not earlier. On 
the question of res judicata both Courts 
held that the doctrine did not apply as 
the Revenue Courts were not competent 
to try the present suit. The trial Court 
held that the suit was not barred by 
limitation and that finding does not ap¬ 
pear to have been contested before the 
-District Judge. A second appeal was 
preferred and camo before Dilip Singh, J., 
who aftor summarizing tbo facts of the 
case and the arguments put forward hv 
tho appellant’s counsel, remarked that 
the case raised several points of con¬ 
siderable dilficulty ; he accordingly re¬ 
ferred the matter to a Division Bench for 
disposal. 


A connected Appeal No. 658 of 
based on tho same facts and substant 
between the same parties, came b 

fir'll ft ’ J V subse( iuently and hr 
foired it for disposal along with tho 

seut_appeal. The argument of the a 

jant’s counsel really falls under two hi 

His first line of argument briefly st 

18 that the original rolation of tho pi 

cessors-in.interest of the parties i 

Jagat Singh and Ratan Singh in 1S9] 

was that of landlord and tenant : 


“Tho character of a tenant as .1 tenant ceases 
only when the tenancy is determine ! and not 
before. A tenauey cannot be determined by a 
mere disci.-liner by the tenant that he holds tho 
property as his own, even if it be to the know¬ 
ledge of the ImJlord, if the landlord does not 
take any advantage of the disclaimer so as to be 
entitled to take po<-ession of the laud : Dcjoy 
Chand Mnh(ah v. Sufcumari TVtill)." 

In the present case the tenancy lias 
never heen determined in any other way 
as detailed in S. Ill, T. P. Act. Mere 
repudiation by a tenant does deter¬ 
mine tho tenancy. It only gives the 
landlord a right to forfeiture of the teu- 
ancy under S. Ill (g) (2) and the tenancy 
is only determined by forfeiture when the 
lessor gives notice to the lessee of his in¬ 
tention to determine the lease. His con¬ 
tention is that the tenancy was still in 
existence when the landlord issued notices 
of ejectment in November 1923. The 
second line of argument is that even as¬ 
suming that the repudiation by Amar 
Singh in 1911-12 of tho appellant’s title 
as landlord bo held to he sufficient to 
determine the tenancy and afford a start¬ 
ing point for adverse possession to run 
there is no distinct finding as to tho date 
from which tho adverse possession is to 
he held to commence and secondly that 
in any event adverse possession had not 
commenced to ruu when the notice of 
ejectment was issued as the earliest date 
at which the landlord could obtain pos¬ 
session of his land by forfeiture of the 
tenancy would be in 1912. 

As regards the first argument it is 
urged that tho relation of Rattan Singh 
and Jagftt Singh was that of a tenant and 
landlord as shown in tho revenue re- 




though it was not proved, in tho Courts 
helo-.v that some relationship existed bet¬ 
ween the parties and that is tho reason 
that Rattan Singh was allowed to occupy 
tho laud merely on payment of revenue 
and cesses. The revenue records show 
the relationship of landlord and tenant. 
Mere non-paymont of the ront is not 
sufficient ground for holding (hat the. 
tenancy is determined and tho tenant’d 
possession is adverse ; see Dcs Iiaj v. 
.Tflmaf Singh (2) and Balia v. Bodh Raj 

V. ' , \ n . Prasa »"« Kumar v. Srikantha 
Kout (4), was hold that more non-pay. 
ment^f rent o r disco ntinuance of pay. 

(DU923U17I.0.842. 

A I - K - llJ2 ° J-ah. 217=57 I. 0. 2G9 
3 A.I.R. 1028 Lah. 937=113 1. 6 543 
(4) [1913] 40 Cal. 173=16 1. 0. 865. 
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inent of rent did not by itself constitute 
adverse possession. This argument, based 
as it is on the provisions of the Transfer 
of Property Act, has no force. 

Further, the Transfer of Property Act 
itself is not in force in the Province. 
S. 117 of that Act provides that the pro¬ 
visions of Ch. 5 of the Act do not apply 
to leases for agricultural purposes except 
when specially notified by the Local 
Government. In the case of agricultural 
land in this province the provisions of 
the Punjab Tenancy Act (Act 10 of 1887) 
apply. The case of a tenant not holding 
for a fixed term under a contract or de¬ 
cree or order of a competent Court is 
governed by S. 30 .vhich provides that a 
tenant may relinquish his tenancy by 
giving notice orally or in writing on or 
before 15th January to bis landlord of 
his intention to relinquish the tenancy at 
the end of the agricultural year then 
current. If he fails to give notice he is 
liable to pay the rent of his tenancy for 
any part of the ensuing agricultural year, 
during which tho tenancy is not let by 
the landlord to some other person or is 
not cultivated by the landlord himself. 
Where the landlord wishes to eject the 
tenant the procedure is laid down in 
S. 42 et seq which provide that notice 
must be issued before 15th November in 
any agricultural year. Agricultural 
year, it may be noted means the year 
commencing on 16th June, S. 4 (17). 
This is clearly a distinct form of 
tenure governed by its own statutory pro¬ 
visions; the tenancy is terminable at the 
tho option of either party at the end of 
the agricultural year provided that due 
notice is given, a longer period of notice 
being demanded from the landlord than 
from tho tenant. From this it is clear 
that no such position as “holding over” 
can arise. 

A tenant has tho right to continue in 
possession if ho wishes until his land¬ 
lord serves him with noticoof ejectment. 
Thero is no question therefore of tho te¬ 
nancy being determined by the lapse of 
time. His tenancy would normally bo 
heritable. Assuming therefore as we 
must in view of the entry in the Rovonuo 
Records of 1891-92 which stands unre- 
huttod that Rattan Singh was a tenant 
of Jagat Singh there is no ground for 
holding that on his death the possession 
of his son Amar Singh changed to that 
of a trespasser and hence adverse. As 


regards tho question of whether the re- 
pudiation of the landlord’s title in 1911- 
12 by Amar SiDgh as evidenced by tho 
entry in tho Records of Rights is suffi¬ 
cient to afford a starting point for ad¬ 
verse possession, it is somewhat difficult 
to give a precise answer to the question. 
In Muhammad Mumtaz Mi Khan v. 
Mohan Singh (5), the following passage 
occurs at p. 424 (of 45 All.): 

“ The Board arcuDable to liokl (bat tho simple 
assertion of a proprietary right in a judicial pro¬ 
ceeding connected with the land in dispute 
which ex hypothesi was unfounded at tho date 
when it was made, can by tho mere lapse of six 
or twelve years, convert what was an occupancy 
or tenant title into that of an under proprietor. 
It is true that the defendant might, if he had 
chosen, bavo at onco instituted proceedings lor 
a declaratory decree that the plaintiff was not an 
under-proprietor, but such a course was equally 
open to the plaintiff. Each party had had his 
supposed rights judicially challenged by tho 
other, the plaintiff by the notice of ejectment, of 
which ho bad obtained cancellation, the defen¬ 
dant by tho assertion in the proceedings for can¬ 
cellation of the notice for ejectment that ho was 
not liable to be ejected because of his rights as 
under*proprietor. The Board however do not 
consider that it was the duty of either party to 
institute such a suit if they were content that 
possession should remain on the same footing ns 
before tho notico of ejectment was served. They 
aro unable to affirm as a general proposition 
of law that a person who is in fact in pos¬ 
session of land under a tenancy or occupancy 
title can by a mere assertion in a judicial pro¬ 
ceeding and the lapse of six or twelvo yoars- 
without that assertion having been successfully 
challenged, obtain a title as an under-proprietor 
to the lands. Such a judgment might have far- 
reaching results aud would almost certainly lead 
to a flood of litigation. It is notorious that in 
actions for rent or enhancement of rent or for 
ejectmeut the persons in possessions aro prone 
to maintain rights which they do not possess 
and if fer any reason, as in the present case, no 
judicial determination is arrived at but the par¬ 
ties continue on tho original footing, ibo mere- 
lapse of so short a period as six or twelve year a 
(which might bo amply explained upon other 
grounds) would deprive the landlord of l.is pro¬ 
prietary rights unless in the meantime he bad 
brought a declaratory suit to settle onco ^ nd f 0 ^ 
all the terms on which possession was held. 1 ho 
case might have bscu different if, in addition to 
tho judicial assertion by tho plaintiff there had 
been any change in the money payment which 
he thereafter made to his landlord. 

The rotnnining two rulings on this- 
point cited by the appellant’s counsel: 
Matlhavrao T Yainan v. Raghunatli l en- 
katesh (G) and Nainapillat v. liamana- 

15)XTr 1923 P.O. Ufl=50l. A. 202^2C 

O (J 231 = 45 All. 419=74 I. C 4/0 (1.0.;. 

(C) A.'l.R. 1023 P. 0. 205=50 I. A. 

Bom. 793=74 I. C. SG2 (P.U). 
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than Chettiar (7), are not so clearly in 
point. The Bombay ruling deals with a 
ca 96 the subject-matter of which was 
wattan land, and the wattandari tenure 
beiDg the subject of special legislation in 
the Bombay Presidency. The Madras 
ruling merely cited that with approval. 
The Allahabad ruling however seems to 
me to be distinctly in point. A similar 
view was taken iu Dalip Singh v. Iian- 
nia (S). In my judgment therefore in the 
present case the mere asssrtion in 1911- 
12 by Amur Singh of the claim to owner¬ 
ship as embodiel in the Revenue 
Records, would not of itself alone 
'suffice to afford a starting point for 
adverse possession. It was not accom¬ 
panied by any change in the money pay¬ 
ment, in this case revenue and cesses, 
made by Amar Singh. It was pointed out 
lin Dalip Singh v. liannia (S) that : 

the mere fact that the plaintifTs never paid 
any rout except land revenue and cesses would 
not of itself constitute them proprietors." 

In my opinion therefore no question of 
adverse possession arises in the present 
case. In view of the above finding it is 
not necessary to discuss the remaining 
points at leugtli. Even assuming that 
the entry in the Record of Rights of 
1911-12 afforded a starting point for 
adverse possession to run, I do not think 
that it can he held that adverse posses¬ 
sion for twelve years has been establi¬ 
shed. The record of the year 1911-12 
would show the position of the parties 
as it existed in the year commencing 16th 

info 19 “’ and 0x ' )irin S on 15th June 
1912. _ No general rule as regards a pre¬ 
sumption to be drawn from such entries 
in jainabandios can be laid down. Eaob 
case must be considered on its own parti¬ 
cular facts. Thus if it were simply a 
case of whether one man or the other was 
in possession it might be presumed that 
the entry in the jamabundi showed in 
the absence of ovidence to the contrary 
that the men shown in possession had 
been in possession from the commence¬ 
ment of that agricultural year. In a case 
such as the present, the words “owing to 
assertion o ownership" (bawaja taswar 
\mzlkiyat khud) merely represent an as- 
gortion made by the man who was al- 
|ready in possession as an explanation of 
the fact that ho merely paid revenue 

TfHrr IT—---~^ lgh fc Uve such 

^ 11)21 r. 0. 05=51 I A ~8S—"i7 

Mail. 337=32-1. C. 22G(P,0.) ' ' ? 

8 ) C1915] 25 P. R. 1915=29 I. C. 318 


an assertion at any time during the year 
effect would only be given when the re¬ 
cord was drawn up. In default of evi¬ 
dence to show when he made it the entry 
could only be taken to have effect from 
the close of the year, i. e., 15th June 
1912, unless it was shown that the entry 
was made later when the jamabaDdi was 
under attestation by the Tahsildar. In 
the present case therefore the earliest 
date, in my opinion, from which adverse 
possession could be said to have run 
would he 15tb June, 1912. 

In the present case the appellant being 
a lambardar should have been in atten¬ 
dance when the settlement record was 
being prepared and might have been held 
to have had cognizance of that from the 
date on which the entry was made if that 
had been proved. In ordinary cases 
where the party was a resident in a vil¬ 
lage it might be presumed that ho had 
notice of the assertion made against his 
title from the date oa which the final at¬ 
testation certihcato on the jamabaudi 
was recorded by the Revenue Officer un¬ 
less it ha3 been shown definitely that that 
particular entry had beon attested pub-j 
Iicly at some earlier date. In view of 
the above conclusion a discussion of the 
question, of res judicata is not necessary 
for the disposal of the present appeal. 
The result, in my opinion therefore is 
that the appeal must be accepted and the 
plaintiffs' suit dismissed with costs 
throughout. 

Bhide.J. —The plaintiffs in this caso were 
recorded as tenants at will under the 
defendant, but they or their prodeoessors- 
in-interest had paid nothing beyond laud 
revenue and cesses ever since the yoar 
1891-92. In the year 1923, the defendant 
issued notice of ejoctment to -them 
through the Revenue Officer and, after an 
unsuccessful contest, the plaintiffs were 
directed to bo ejected from the land. The 
plaintiffs, thoroupon instituted the pre¬ 
sent suit for a declaration that they wore 
proprietors of the land by virtue of ad- 
verso possession over some thirty years. 
The suit was ileoreod by the Courts 
below. A second appeal was preferred to 
this Court by the defondant and. owing 
to certain difficult points involved thore° 
in, it has beon proforrod to a Division 
Benoh. In the year 1891-92 .Tagat Singh, 
father of the defendant appellant, was 
entered in the revenue records as the 
proprietor of the land in dispute and 
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Rattan Singh predecessor-in-interest cf 
the plaintiffs, was shown as a tenant. In 
the rent column it was noted that the 
tenant only paid land revenue and cesses. 
In 1911-12 a similar entry appears in 
the rent column but a remark is made 
that no rent was paid because of an as¬ 
sertion of ownership by the tenant. Simi¬ 
lar remarks are to be found in the later 
records right up to 1923, when the notice 
of ejectment was issued. From the en¬ 
tries in the year 1S91-92, a presumption 
must I think, be raised that the relation 
of landlord and tenant subsisted between 
the parties. The mere fact that the te¬ 
nant paid no rent beyond land revenue 
and cesse3 cannot, by itself, be held to be 
sufficient to establish that the tenant’s 
jpossession was adverse to the landlord. 
'The low' rent may have been fixed owing 
to relationship or some such reason. In 
any case, in the absence of any evidence 
to the contrary, the presumption of cor¬ 
rectness attached to the entries in the . 
revenue records must prevail. 

Tho next and the crucial point for deci¬ 
sion is the effect of tho entries in the 
Revenue records to the effect that no 
rent was being paid owing to an assertion 
of ownership by the tenant.” The 
learned counsel for the appellant has 
urged that such an assertion by a tenant 
during the continuance of a tenancy is 
not sufficient to make his possession ad¬ 
verse to the laudlord, and, secondly, even 
f it could thus become adverse, the start- 
ng point for limitation could not com¬ 
mence till Juno 1912 the earliest date 
after tho assertion of the adverse claim, 
when the tenant could be ejected accord¬ 
ing to law, The notice of ejectment was 
ssued within twelve years after the lat¬ 
ter date and hence it was urged that no 
title by adverse possession could have 
been acquired before that date. As re¬ 
gards the first point, the learned counsel 
for the appellant, relied chiefly on the 
provisions of S 111, T.P. Act. Accord¬ 
ingly to Cl. (g) of this section, the mere 

renouncement of his character by n ten¬ 
ant is not sufficient to determine the ten¬ 
ancy unless the landlord takeadvontageof 
it and gives notice in writing to the lessee 
of his intention to determine the lease. 
This argument does not seem to be ten¬ 
able. The Transfer of Property Act is 
not in force in this province and, though 
the principles of tho Act have been ap¬ 
plied in this Province, the above technical 


provisions cannot be held to apply. 
Secondly, it may be pointed out that 
S. 117, T. P. Act itself exempts agricul¬ 
tural leases from tho operation of the 
above section. The question must there¬ 
fore I think be decided in the light of 
the tenancy law applicable to this Pro¬ 
vince and not on the bas:s of tho afore¬ 
said provisions of the Transfer of Pro¬ 
perty Act. Turning to tho Punjab Ten¬ 
ancy Act, which governs the case, we 
find that any tenant (other than a tenant 
holding for a fixed term), who wishes to 
relinquish his tenancy, can only do so at 
the end of the agricultural year by giving 
due notice to the landlord before 15th 
January in that year. If lie fails to do 
so, he remains liable for the rent of the 
next year unless, of course, the landlord 
chooses to accept the relinquishment and 
lets the land to some one else or cul¬ 
tivates it himself vide S. 36, Punjab 
Tenancv Act. It follows from this that 

w 

no tenancy can bo determined, at once by 
a mere assertion of adverse title. 


It will appear from the provisions of 
Ss. 36 and 43, Punjab Tenancy Act that 
ordinary agricultural tenancies in tho 
Punjab, like the "one in dispute in the 
present case, though frequently described 
as "tenancies-at-will” are really not so; 
for they cannot bo determined at any 
time at the will of tho lessor or the lessee 
but only at the end of the agricultural 
year by giving proper notice. They are 
really in tho nature of tenancies from 
year to year i. o.. tenancies which can 
i )0 terminated at the end oi any year by 
giving due notice (cf. definitions of a 
tenant-at-will and a tenant from year to 
year in Woodfall's haw of Landlord and 
Tenant, Edn. 22. pp. 265 and 275). In 
view of the provisions of S 36, Punjab 
Tenancy Act, it seems clear that tho mere 
assertion of an adverse title by a tenant 
of the above description canDot put an 
end to the tenancy and the tenancy must 
be held to subsist. There is further 
ample authority for tho proposition, that 
so long as a tenancy subsists, the tenant s 
assertion of an adverse title cannot make 
the statute of limitation .run against the 
landlord (cf. Bajah of Vtnkatagin V 

Mukkn Na rasa yya ^■ Co ^ a , 

Das v.-Satya Bhanu Ohoshal (10), hem 


g ) A I R. 1014 Mad. 5C4—37 Mad. 
l‘ C. 202. 

(10) A.I.R. 
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Per shad Koeri v. Dudhnath Hoy (11). 
But the assertion of an adverse title 
would, in my opinion, terminate the 
tenancy at the end of the agricultural 
year during which it was made for it 
must at any rate be looked upon as a 
notice to the landlord that the tenant 
no longer intends to hold the Imd under 
|him (cf. Ittapa v. Manavihrama (12). 

,ft may be noted in this connexion that 
no special form of notice is necessary 
under S. 36, Punjab Tenancy Act and 
even oral notice by tho tenant is suffi- 
.cieot. Tho possession of the tenant, who 
asserts an adverse title can therefore in 
such a case become adverse after tho close 
of the agricultural year. 

In tho present case, the assertion of 
an adverse title was made by the tenant 
for the first time in the year 1911-12 
according to the entries in the revenue 
records. It follows therefore that the 
adverse possession of the plaintiffs or 
their predecessor-iu-interost commenced 
from the close of the agricultural year 
1911-12 i.e., loth Juno 1912 cf. S. 1 (17), 

1 unjab Tenancy Act. As adverse posses¬ 
sion could not commence from an earlier 
date, it is not necessary to consider the 

precise date during tho year 1911-12 on 

which the adverse f.tle was set up by 
the tenants. The notico of ejectment was 
given by the landlord in November 1923 
before the completion of twelve years 
from the date on which adverse posses- 
sion of the tenants commenced, i. o., at 
ft time when the relation of landlord and 
tenant was still in subsistence between 
the parties. Consequently tho plaintiffs' 
claim that they had acquired proprietary 

title by adverse possession cannot be 
sustained. 

In the above discussion I have assumed 
hat the entry in the Record of Rights to 
>e effect that the tenant claimed an 
adverse title was sufficient proof of that 

“I*'!? of T n ° fc,ce of 8 «ch a claim to 
the landlord. It is true that the Punjab 

band Revenue Act or the rules there¬ 
under do not require any reason for non¬ 
payment of rent or adverse title sot 
by the tenants to be recorded in 
Record of R.ghts. Rut though the pre 

veZ °w nder S - 44> Puniab ^ Re¬ 
venue Act may not, strictly speaking 

apply to such a u entry, there is no coo^l 

(11) {ggg 27 “°=26 I A. 2l G =7s7T^0 

(12) [1898j 21 Mad. 153=8 M.L.J. 92 . 
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up 

the 

pre¬ 


reason why an entry of this kind io a 
public record made by a public servant 
in the discharge of his official duties- 
should non be held to be relevant under! 
S. 35, Evidence Act. The Record of 1 
Rights is publicly attested in the presence' 
of the people of the village and this fact; 
should, I think, be sufficient to raise a 
presumption that the landlord had notice! 
of the adverse claim at least from the! 
date of such attestation. If, for any : 
special reasons, the landlord does not 
come to know of the adverse claim even 
by that date it would he I think for hirni 
to establish the fact. But this point 
does not raise any difficulty in the pre¬ 
sent case; for assuming that the entry in 
the revenue rocords establishes notico of 
the adverse claim to the landlord, the 
plaintiffs have, as pointed out above, 
failed to prove that their title had been 
perfected by adverse possession over 12 
years. I accordingly concur with my 
learned brother in accepting tho appeal 
and in dismissing tho plaintiffs’ suit with 
costs throughout. 

R.M./r.k. Appeal alloiced. 
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Addison and Hilton, JJ. 

Abdul Haliman and others— Defen¬ 
dant Appellants. 

v. 

jV*. Natho and another —PlainHflr 
Defendant Ites|jondente. r t,lr ,ni 

on i r 7 tt A S l,el1 2243 “'1320. Decided 
o" 4 f 1331 ' decree 

MayTo°6 e6 ' Ls “ 11 ' ,ur ’ D/-28th 

•^S^ l V2v. 0 -ihLLlar-- 

fu,c to wait liU th.ir rctur„ COUrt "* 

\N lioro tho defendants aro awnro of an intended 

them ° f 1 coctai, ‘ witnesses summoned by 
them, to a place outside India, and vet do not 

leave an thov° P « ‘° ® ,t 1 . thwn ““‘nined before they 

is ;v;;’ £ 

sc? ssr-t •& 

Court! 4 by °' 17, tt - 1 ns VHigh 

ss tssass! uo, “" 

(c) Custom (Punjab)—Alienatiol; l 5 r U . lJ 
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acquired property can be disposed of as the owner 
pleases that is reversioners are usually concerned 
with ancestral property qua them. (P 592 C 1] 

B. .4. Cooper and Abdul Karim —for 
Appellants. 

Brij Lai —for Respondents. 

Addison, J. —Mangu, deceased, ac¬ 
quired occupancy rights in certain land 
and was succeeded by his widow Mt. 
Bhuri. The latter wished to accelerate 
the succession by gifting the rights to her 
daughter, Mt. Natho, but the Collector, 
whose sanction is necessary, did not agree 
as he considered that it was doubtful 
whether the daughter succeeded her 
mother to tho self-acquired property of 
her father. Accordingly the daughter 
very properly instituted this suit for a 
declaration that she was entitled to suc¬ 
ceed her mother to her father's self¬ 
acquisition and not her father's rever¬ 
sioners. Her suit was decreed and the 
reversioners have preferred this appeal. 
Tho main argument was that the trial 
Court should have adjourned the suit for 
the evidence of two persons, Shamera and 
Sandhoria, who did not appear on 27th 
May 1926, though they were summoned 
,by the defendants. These witnesses were 
served on 1st March 1926, but had de¬ 
parted for Mecca before the date of hear¬ 
ing. The trial Court held that, a3 the 
defendants lived in the same village they 
must have known of their intended de¬ 
parture and should have taken stops to 
get them examined before they left. As 
the defendants had been negligent in their 
duty, the Court doclined to wait till they 
should return. It seems to me that this 
is a fair and reasonable ordor and that 
it is covered by O. 17, R. 1, as amended 
by this Court and I so decide. 

The question of custom is free from 
difficulty. According to the Customary 
law of the district, collaterals within the 
the fifth degree exclude daughters, but it 
has been consistently held by this Court 
that Riwaj-i-ams refer only to ancestral 
land unless there is a clear statement to 
the contrary. It is unnecessary to refer 
to tho numerous decisions on this point. 
Customary law is in fact usually only 
concerned with protecting ancestral pro¬ 
perty, while self-acquired property can 
be disposed of as the owner pleases, that 
is, reversioners are usually concerned only 
with property ancestral qua them. The 
defendants gave evidence as to one in¬ 
stance where collaterals excluded an in¬ 


fant daughter, but this was rightly dis¬ 
counted by the trial Judge. If the two 
witnesses, referred to earlier, had been 
able to prove one or even two or more 
instances where daughters were excluded 
from the succession, that would not prove 
any custom to that effect. It was pro¬ 
perly held therefore that the plaintiff 
was entitled to succeed her mother to the 
occupancy rights in tho land in suit. 
These were the only arguments addressed 
to u3. For the reasons given I would 
dismiss the appeal with costs. 

Hilton, J. —I agree. 

R.M./R.K. Appeal dismissed . 

* A. I. R. 1932 Lahore 592 

Tek Chakd, J. 

K a ram Sin gh — F lain ti IT— A ppel lant. 


v. 

Mt. Maya Wanti and others Defen¬ 
dants—Respondents. 

Second Appeal No. 2520 of 1928, De¬ 
cided on 1st July 1932, againt the decree 
of Dist. Judge, Rawalpindi, D/- 16th 
July 1928. # f , 

(a) Limitation—Plea — Insertion of dead 
husband's name as defendant does not save 
limitation against widow who is not im¬ 
pleaded. 

The mere insertion of the name of a person 
who is dead long before the institution of tho 
suit, in the array of defendant dees not save 
limitation against his widow and heir who is 
not impleaded in tho suit. IP 595 9 ^ 

(b) Limitation Act(1908), Art. 116-Limita- 
tion for personal decree in mortgage suit 
Terminus*quo is date of mortgage. 

Tho period of limitation for a claim for per¬ 
sonal decree in a mortgage suit is six years: tho 
terminus-quo being tho date of tho ni °p® l ^°Q ^ 

* (c) Registration Act (1908), Ss. 17 and 
49—"Declare” implies declarator, of will 
and not mere statement of f “ ct ~ D ° C V“*"! 
purporting to be a mortgage de ® d ' f" d «?" 
taining recital as to existence of prior exist 
inL mortgage i. admissible in evidence a. 
acknowledgment although not registered 

L, The“wo°rd "diuresis used in CMb), SjUn 

*4hnU™ or * "ex t hi guish" ° n amel J^as i m pi y i n g' a 
dSc change 

document. Implies dedara- 

:h£!K TsasssrJ: 

respect of the property and l “° r d e ° istered: 

signed by the mortgagor* admissible in 

BeU, that the document J* acknow . 

evidence for the P^POBOof proving isting 

ledgment by tho mortgagors oi r 
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•mortgage. The reference to the earlier mortgage 
was a mere recital rf a pre-existing fact and 
therefore it was exempt from registration; A.I.IC. 
1032 hah . J5i, Foil 5 Bom. 232 and A.I.Il 1032 
B.C.55, Bel. on. 102 PM. 1000, Disl. IP 504 C 2} 
Go* iiid Das—for Appellant. 

Kishan Daijal —for Respondents. 
Judgment.—The following pedigree- 
table will be helpful in understanding 
the facts of this case: 

Nand Singh 
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Karain Singh 


I 

Sant Singh 
defendant 4. 


I 


I 


Tarlok Singh 
Defendaut 0 . 


Karam Singh v. Mt. Maya Wanti (Tek Chand, J.) 

Date Judge on 3rd November 1926 and 
the plaiotiIT filed an amended plaint im¬ 
pleading Mt. Maya Wanti as defendant 
in place of her deceased husband Ilira 
Singh. In the amended plaint an alter¬ 
native case was also set up to tha etlecfc 
that on Sth July 1926 Mt. Maya Wanti, 
Amir Singh and Tarlck Singh had exe¬ 
cuted a document, described as a mort¬ 
gage-deed, in favour of the plaintiff in 
which they had acknowledged that, the 
house in dispute was under mortgage 
with the plaintiff un ler the deed of 10th 
July 1914 above mentioned, that by an 
adjustment of the account Es. 900 was 
due by the executants to the plaintiff and 
that for that sum they were re-mortgag¬ 
ing a portion of the house to him. 

It was alleged that this document was 
duly executed and .signed by Mt Maya 
V^anti. Amir Singh and Tarlok Singh but 
that these persons resiled from the con¬ 
tract subsequently and refused to have 
the dee 1 registered. It was claimed on 
behalf of the plaintiff that the admission 
in this deed that the house was under 
mortgage with the plaintiff' under the 
original deed of 10th July 1914, amounted 
to an acknowledgment within the mean- 
ing of S. 19 Lin*. Act and for this reason 
also the plaintiffs suit, was within time. 
The defendants objected to the admissi- 
oUity of this document for want of re"is- 
tration and the Subordinate Judge, up- 
holding the objection, refused to admit it 
in evidence. He then proceeded to try 
the case on the other issues and found 
that the suit was time-barred against 
Mt. Maya Wanti on the date that she 
was in,pleaded as a defendant, that by a 

in r i9l7 n th« K C if I 161 "' 66 , 11 the mort o a gors 
u lJli the ha f share of the house now 

m dispute had fallen to the s! are of 

11 na Singh, husband of Mt. Mava Wanti 

and that Amir Singh and Tarlok Singh 

the claim ! SlSt,nfi ,n,0rest in ifc - and that 
the claim for a personal decree against 

S-^i.^So’-VS.iTs: timo - 

dismissed ,he snU The pl„f n "f '’ 6 
The learned District Tdonee. 

-“S-hS 


Hira Sinpb Amir Singh 
Mt. Maya Wanti Defendant 2. 

Defendant 1. 

On 10th July 1914 Sant Singh, defen¬ 
dant 4, and ilira Singh, husband of Mt. 
Ma\a Wanti. defendant 1,acting for him¬ 
self and as the guardian of his younger 
brothers, Amir Singh and Tarlok Singh 
who wore minors at the time, mortgaged 
a house to the plaintiffs, Karam Singh 
for Bs. 1500. It was stated in the mort¬ 
gage-deed that Sant Singh owned one- 
half of the house and Hira Singh and liis 
younger brothers owned the other half 
and that either of them could redeem the 
half on payment of the pro rata of the 
amount due on foot of the mortgage 
It is common ground between the par¬ 
ties that Sant Singh paid his share of the 
mortgage money to the plaintiff and re¬ 
deemed his half of the house. On 9th 
July 1926 the plaintiff brought a suit for 
recovery of Bs. 1,200 by sale of the other 
half of the mortgaged house. In tho 
plaint as originally presented in the Court 

Md a sfn? g qi A i m ‘ r i Sin8h *. Tarl0k Sin Sh 

and Sant Singh along with two other 
persons, with whom we ate not concern¬ 
ed were entered defendants. It is ad 

Z t :e ‘‘, 9 mt Hi ™ h.a 

died childless before the institution of 
the sui and that Ins widow, Mt. Maya 

■V an V*. W ” h “ h0lr - By an oversight of 
the plaintiff, or his counsel, or his clerk 

the name of Hira Singh was shown as a 

Mt M ' V h ° 8Uit iuBtea<1 of that of 
“{j * Iay * Y an 5 K Thi » mistake was 
noticed at the first hearing of the case 

fifed? 2 ? A “ gUSt l ' 26 the plaintiff 

i w“om°p o" un L d?r °; '■ E - 10 

and to put m an amended plaint. This 

application was granted by the Subordi 
1932 L/7-5 <fc 76 
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that the suit should bo considered to 
have been instituted against Mt. Maya 
Wanti on the date on which the plaint 
was originally presented showing her de¬ 
ceased husband Hira Singh as a party. 
This contention however is manifestly 
untenable and I have no hesitation in 
rejecting it. As stated already, Hira 
Singh had died long bofore the suit was 
instituted and the insertion of his name 
in the array of defendants could not pos¬ 
sibly save limitation against his widow 
'and heir Mt. Maya Wanti. Equally un¬ 
sustainable i3 the attack on the appel¬ 
lant’s learned counsel against the finding 
of the lower Court, that the claim for 
!personal decree against the defendants 
'was time barred. It is conceded that 
the period of limitation for such a claim 
is six years, thoterminu3 a quo being the 
'date of the mortgage. This period ad- 
Imittedly expired in 1920 and the suit 
was instituted in 1926. This claim is 
thus clearly time barrred. The learned 
District Judge has found that the parti¬ 
tion between Hira Singh and bis bro hers 
effected in 1917, by which this half of 
the house fell to the share of Hira Singh 
was a bona fide transaction. This is a 

lei 

imless the deed of 8th July 1926, is held 
admissible in evidence the decision of the 
lower Courts is correct. Consequently 
the argument before mo has centered 
principally round the question of the ad- 

miqsibility of this document. 

Mr Gobind Das has conceded that this 

document being unregistered is inadmis¬ 
sible for the purpose of creating a fresh 
mortgage by defendants 1 to 3 in favour 
7the U ° basstrenuously con 

? Wt howevor that the recital in the 
ten r oition of the document, that the 
‘fin nuestion was in mortgage with 
f\°A nlaintiff under the registered mort- 
b P L of 10th July 1914. amounts to 

gage-deed of g l9> Lim . 

r/.nd^ives to the plaintiff a freeh 
A • ? of limitation. Mr. Kislmn Daya 
L°r the respondents has controverted 
f i • nnsition and has urged that the 
fc , hl3 l . b0 i nrt unregistered is madmis- 
d f,Hot only for creating a new mort¬ 
al but even as an acknowledgment of 
gage, but After examining 

the ° ngl . anf ] hearing both counsel, 
the documein fcho contention for 

t I he n ap^l P ^‘ is well founded and mast be 
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accepted. A perusal of the document Bhows 
that the portion containing the recital re¬ 
lating to the original mortgage is clearly 
independent of, and separable from the 
portion containing the agreement to 
create a fresh mortgage on the property. 
It cannot bo denied that if the portion 
relating to the creation of a fresh mort¬ 
gage be expunged from the deed the re¬ 
maining portion containing the recital 
aforesaid, can stand by itself. It was how¬ 
ever contended that, even if this were so 
this portion would still be inadmissible as 
it “declared” the existence of the pre¬ 
existing mortgage and therefore was cum- 
pulsorily regi9trable‘under S. 17, Regis¬ 
tration Act. It is however settled law that 
the word “declare” is used in Cl. (b), 
S. 17 in the same sense as the words 
“create” “assign” “limit" or “extinguish” 
namely, as implying a definite change of 
legal relationship in the property by an 
expression of the will cf the executant 
embodied in the document. As observed 
by West, J., in Sahharam Krishna)i v. 
Madan (l) “it implies a declaration of 
will and not a mere statement of fact.’ 
This exposition of the law has been re¬ 
cently approved by the Privy Council 
in Bagesliwari Charan Singh v. J agar 
Nath Kuari (2) and their Lordships have 
held that: 

"a clear dhtinction must bo drawn between 
a mere recital of a fact and something which 
in itself creates a title.” 

There is no doubt that in the docu¬ 
ment in question the reference to the 
earlier mortgage is a mere recital of a 
pre-existing fact and therefore it is 
oxempt from registration. Mr. Ivishen 
Dayal sought to distinguish the present 
case from the Privy Council decision afore¬ 
said by urging that in that case the. ac¬ 
knowledgment was contained in a petition 
which was not compulsorily registrable 
whereas in the present case it is to bo 
found in a document which purported and 
was intended to be a mortgage-deed.. He 
therefore argued that the deed was inad¬ 
missible for any purpose whatever under 
S. 49of the Act. This argument was how¬ 
ever recently considered and rejected bv a 
Division Bench of this Court in A. 1. it- 

190=11 
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of land t!ie mortgagor executed a docu¬ 
ment which contained a statement to tiio 
efiect that the land concerned was under 
mortgage by a certain deed and that 
some amount was paid by him as princi¬ 
pal and interest to the mortgagee and 
that the mortgagor had agreed that the 
property would remain under mortgage 
for the balance of the debt. The docu¬ 
ment was signed by the mortgagor but 
not registered. It was held that the docu¬ 
ment contained an admission which ex¬ 
tended the period of limitation and that 
want of registration did not render it 
inadmissible in evidence for tho purpose 
of Proving tho acknowledgment. This 
decision is on all fours with tho present 
case and if I may say so with all respect 
ays down tho law correctly. Mr. Kishan 
Uiya! referred meto.-l/i Bakhsh v. liosha n 
vdl hut the facts of that case were mate¬ 
rially dillerent•and even if it was cor¬ 
rectly decided it has no roal bearing on 
the admissibility of the document beforo 

I?®' I 1 ™J. d . tlierefore that the deed of Hth 
July 192G is admissible in evidence for 
the purpose of proving an acknowledg¬ 
ment by defendants 1 to 3 of tho pre- 
existing mortgage and that if its exeeu 
ion is proved by these defendants it 
will givo the plaintiff a fresh period of 
hmitat'on from tho date of its execution. 

i A n?“ q "i e ! ,0n however ,iasnot bo °n gone 
nto and the case must be sent back for 

inquu-y and decision thereon. I accept 

the appeal set aside the decree of tho 

l8 f" C f i udge an<J remand tho 
case to the trial Court with the direction 
that the deed of 8th July 192(5 purport- 

toVl' laV ? b °? n6Xe ? Uted b V defendants 1 

L±- adm , ,tt0d > «“««• and tho 

Alternative claim basod on the alleged 
PutTrw 6 T 00 , 1 COntaine(1 therein and 

BZ H :js 

l°s, ' othsr costs Shan bs costs in Z 

R.M./r.K. 
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P ,. .. , Bfiide, J. 

20th May 1932. lb32, Decide<1 on 
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Md. Umar (Bhido, J.) 

(a) Punjab Tanancy Act (1887), S. 77—Suit 
by occupancy tenant against co-cccuponcy 
tenant to realise his share of rents is triable 
by civil Court. 

A suit by an occupancy tenant against a co- 
occupancy tenant to realize his share of rents 
from the latter is triable bv a civil and act a 
Keveaue Court: 44 1\ U. ISOj ( F.J3 .). k\dl. 

, kl p • , _ IP 595 C 1, P 507 C 1] 

; u "J ab Tenancy Act (1887), S. 77, 
Cl. (kj — Occupancy tenant. 

Au occupancy tenant cauuot- be considered to 
be a cosbarcr in an estilo or bolding within tho 

nuan,ngofCb (k, > s . 7 7 \v 51G C l] 

(c) Punjab Tenancy Act (18871, S. 77—Part 
of cla.m triable by Revenue and part by 
? our *~ Pla, [’ 1 fhould be amended so as 
Court" 8 C a,m v/,lhm Jurisdiction of either 

Where j art of a claim is triable by a Revenue 
Louit and the other fart is triable bv a civil 
Gd 4U. tile proper course is to have tire rhint 
amended so as to bring the claim within the 
ju/udiction of the Revenue or the civil Court 
fiAapplication to a case where the' 
Li y. / * ii C | 0, y. P V| S4S two claim> 0( this kind: 

p ^ r ftf-~ Tbls 13 R reference under S. 99 
Punjab Tenaucy Act. The plaiutill'sclaime 1 
o be joint occupancy tenants of certain 
and a| °ng wm, defendant 1 and ir.sti- 
tuted a su!t for recovery of their share 
of rent winch v.asaHeged to have been 
realized by defendant 1. I„ the alter- 

uativo they also prayed for a decree 
against defendant 2, w|lQ 

tenant at will. The suit was first iusti 

h«n (1 tb D f a n ReVe " U0 CoUrt b,,t ^at Court 
held that the suit was triable bv a civil 

Cmii, and returned the plaint for p" 

sontation to a civil Court Th« 

the present reference for n • • u, ° 

f- 0, D r«r&i^T z 

earned Subordinate Judge points o t 
the suit comprises two claims: b 

UJ Against a co occupancy tenant fnr 
the plaint.Qs 1 share of the rent; and *) 
against tenant at-will for th* 
due as arrears. th ° tofcal re “t 

The second claim is obviously triable 
hy a Revenue Court With J triable 

first, it has been held » the 

2 SSWSSlfe,S 3 ?i 

(1) [1895] 44 r. r. i$95 (P.B.). 
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might be considered to (all is Cl. (k), 
but that section relates to suits between 
cosharer in an estate or a holding. An 
occupancy tenant cannot be considered 
to be such a cosharer. It would thus 
appear that one of the claims is triable^ 
by a civil Court while the other is 
triable by a Revenue Court. The learned 
Subordinate Judge was apparently of 
opinion that part of the claim being 
triable by a Revenue Court, the whole 
suit became triable by such a Court, 
lie has quoted no authority in support 
of this view, and it appears to me to be 
erroneous. The learned Subordinate 
Judge had perhaps in his mind the pro- 
viso to S. 77, Punjab Tenancy Act, but 
that has no application when the plaint 
itself comprises two claims of this kind. 
As laid down in Muhammad Hassail v. 
Ghulam JHaiti ('2) the proper course in 
such a case is to have the plaint amended 
so as to bring the claim within the juris- 
diction of the Revenueor the civil Court. 
I accordinglv return the record to the 
Subordinate -Tillge. The plaintiff should 
be given the option of amending the 
plaint so as to bring the claim within 
the jurisdiction of a civil or a Revenue 
Court and then the plaint, should be 
presented to the proper Court. 

R m./R K. Order acco rdingly. 

(2) 119041 81 P. R- 1004i 
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Tek Chand and Coldstream, JJ. 

Ganesh Das and others— Appellants. 


v. 

Ilari Singh and another —Respdts. 
First Appeal No. 2lS0of 1926. Decided 
on 18th January 1932. against decree of 
Senior Sub-Judge. Lyallpur, D/- 5th May 


1 Uncivil P. C. (1908), O. 47 R. 1-0..47. 

R. 1 is definitive of limit* with.*‘ 
view is permitted-Word* any other sum 
cient reason” mean reason sufficient on 
grounds at least analogous to those specified 

,m o!der°l l 7. l R P l. is to h ® read a? ia it?elf ( ? eflul ‘ 
tive of the limits within which review is per¬ 
mitted by the Code, the only cases in which 
review is allowed being tho-e set forth in the 
rule namelv those of new material overlooked 
bv excusable misfortunate. mistake or error ap¬ 
parent on the face of the reoord or any other 
sufficient reason The words any other suffi¬ 
cient reason” are to be interpreted as meaning a 
reason sufficient on grounds at least analogous to 
those specified immediately previously^ d L B. 

1022 P C. 112, Foil. _ l 1 ° 11 

(b) Civil P. C (1908). O 30, R. 1 -Decree 
in favour of dissolved firm can be executed 


Such decree it in favour jointly of its 
partners and some of them can execute it 
for benefit of all. 

A decree iu favour of the firm which is di«- 
solved passed in accordance with the provisions 
of O. 30, R. 1 is executable. The decree in favour 
of the firm is in favour jointly of its partners 
aud some of the partner^ can execute it for the 
benefit of all. The application for execution need 
not expressly state that it is made for the benefit 
of all the partners : A.I.R. 1931 Lih. 507; 
A. I. R. 192G Cal . 811 and A. I. R. 1930 Lih. 
C03, Foil. IP 597 C 2] 

M. L. Puri and Ilargopal —for Appel¬ 
lants. 

Partap Singh and Moll sin Shah —for 
Respondents. 


Coldstream, J. —The firm Bhiwani 
Das Jiwan Da3 of Maghiana, on 7th 
Dctober 1922, obtained a decree for 
Rs. 5,325-2 0 in the Court of the Senior 
Subordinate Judge, Jhang, against Sar- 
larni Ltchhmi Devi as legal represen- 
afcive of Sardar Kishen Dev Singh, her 
leceasel son. on the basis of two promis¬ 
sory ncte9 executed by the latter. On 
>th January 1924, the Court issued a pre¬ 
sept in compliance with which property 
o Lyallpur in the Sardarni's possession 
was attached in execution of the decree. 
Da 15th February 1924, Jarnan Lai ap- 
!>liel to the Senior Subordinate Judge, 
Lyallpur, for sale of the property, des¬ 
cribing the application as made by the 
inn Bhiwani Das-Jiwan Das. The pro¬ 
perty was however released on objection 
by Sardar Hari Singh. Sardar Kishen Dov 
Sindh’s uncle. A suit was then instituted 
in Lyallpur under the provisions of 0.21, 
R. 63. Civil P.C., on behalf of the decree- 
aolder firm by Jarnan Lai, son of Bhi- 
ivani Das (who had died before the plaint 
n the suit upon the promissory notes 
, va5 presented) and Jiwan Das for a decla- 
-ation that the property in dispute was 
iable to attachment and sale in execution 
)f the decree Among the pleas raised 
jv Hari Singh wa? the objection that as 
die firm had beer, dissolved by the death 
}f Bhiwani Du, Taman Lai alone could 
™t sue on its behalf. The Senior Sub- 
ardina‘e Judge held that as the cause of 
action for tho suit was the objection b> 
Hari Singh, the suit could not proceed as 
3ne by the firm under O. 30, R. 1, C» 

P C. ’ He returned the plaint for amend¬ 
ment so fchafc * the suifc 9h ° uId b ® br0Ugh 
in the names of proper persons. 

The plaint was accordingly amende 
w to be one in a suit by Jarnan Lai and 
Sanesh alias Nand Lai, the two sons and 
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representatives of the decease-3 Bhiwani 
Das, Jiwan Das and Clanesh Das who 
with -Taman Lai and Ganesh Das were 
alleged to have been partners of the firm 
Bhiwani Das-Jivran Das. Objection was 
again taken by Hari Singh to the form of 
the suit on the ground that the plaintiff's 
names had not been recorded as decree- 
holders in the decree sought to bo executed. 
This objection was overruled whereupon 
Hari Singh applied for a review of the 
order against him contending that there 
was no provision in tho Procedure Code 
allowing an application on behalf of a 
firm for the execution of a decree in its 
favour and that the amendment of the 
plaint should not have been allowed. 
The Senior Subordinate Judge proceeded 
to review his order, holding that in the 
circumstances .Jaman Dal could not be re¬ 
garded as one of the partners of tho plain, 
tiil firm which had been dissolved by the 
death of Bhiwani Das and was therefore 
incompetent to present the application 
for execution. Ho also held that the 
application for execution had also I ean 
improper, because it was not stated to 
have been made by Jaman Lai on behalf 
of aH the decree.holders. By his order 
he rejected tho plaint, thus virtually dis¬ 
missing the suit. } 

h n tf a ' DSfc f thi3 1 j " dgm0nfc the plaintiffs 

aftlr , pref . erred the Present appeal and 
a ter hearing counsel on both sides I am 

of opinmn that it roust succeed. Firstly, 

the learned Senior Subordinate Jud*e 

dEoTi t0 ha ' e acted withoufc juris- 

ded bv iK r0Vie 'r ,ng , hi9 ° rder - A9 dec ‘- 
ded by their Lordships of the Privy 

Conned in Chhajju Ravi v. Neli (l), 

nitive of tl St . ba r ° ad a3 in ifcseIf ^efi- 
n L fch f ' ,m,fcs ' v <thin which review 

I 9 P0 , r ™! tt e d ^ the Code, the only case^ 

mmm 

mmm 

!mm 

W A. I. R. 1922 P, C -— 

I.A. l44r=3Lah/l27(P.C.). ‘ °* 600=49 


of justice, or necessary to rectify what 
considered to he an error of la\v r the deci¬ 
sions could not stand. 

The firm Bhiwani Das Jiwan Da3 was 
no doubt dissolved by the death of Bhi¬ 
wani Das, but a decree was passed in its 
favour in accordance with the provisions 
of O. 30, R. 1. It surely follows that a 
decree so passed is executable and the 
argument urged before us by Mr. Mohsin 
Shah that, whilo the law allows such a 
decree to be passed, the decree cannot be 
executed because the Co3e does not state 
this explicitly, is a quibble which calls 
for no serious consideration. The only 
question is who may apply for the execu¬ 
tion- ^ evidence of Jaman Lai, which 
Hari Singh has not attempted to rebut 
either by himself going into the witness- 
box or by calling other witnesses, is that 
he, his father Bhiwani Das, Ganesh Das 
and Jaman Lai were partners of the firm. 
The application for execution by sale was 
stated to be on behalf of the firm; that is 
to sav, its partners aud there is good 
authority for the view that a decree in 
favour of a firm is in favour jointly of its 
partners and that some of the partners 
can execute it for the benefit of all ; see 
for example Abdul Hamid v. Dhaiipat 
-VaJ Diwan Chand (2) and Nuzhatud - 
dulla v. Beni Madhab (3). Nor need the 
application state expressly that it is being 
made for the benefit of all the partners : 

J 1930 Lah. 603. The only ruling 

relied upon by Mr. Mohsin Shah deals 
with an entirely different case, namely 
one in which it was held that one of 
se\eral joint decree-holders cannot at¬ 
tempt execution in respect of what ho 
considers his share, or in respect of the 
whole decree when he is not acting on 
behalf of all the decree-holders. I would 
tor these reasons accept the appeal with 
costs in this Court and setting aside the 
decision appealed against remand the case 
f0 L tr,ftl on the merits. 

Tek Chand, J.-l agre0 . 

- A ppe<d alio we,l . 

Jo 'J' 11,31 hah. 507=131 I. 0. 37G 

( 3 ) A. I. R. 192 6 Cal, 811= 90 p q, 692. 
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Tek Ciiand, J. 

Jiwan Appellant. 

p,nd ' gm - 
° ! 19S2 ’ D0Ci - 
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(a) Punjab Municipal Act (1911), Ss. 195 
and 225 (l)(b)—Notice under S. 195 — Party 
aggrieved by can *ue in civil Court. 

Jurisdiction of civil Courts to entertain a suit 
by a party aggrieved bv a notice i=sued by the 
Municipal Committee under S. 195 is not barred 
by S. 225 (1) (b): 62 P. R 19)9, FolL\ P 593 C 21 
< b I Punjab Municipal Act (1911), Ss. 189 
and 195—S. 195 does not apply to case of 
re-erection of building. 

Whereas S. 199 prohibits a person from erecting 
or re-erecting a building without the previous 
sanction of the committee, S. 195 only provides 
a remedy for disobedience of “beginning to erect 
or erecting" a building, and makes no mention 
of re-erecting or beginning to re-erect. S. 195 
therefore does not in terms apply to the case of a 
re-erection of a building. According to well settled 
canons of interpretation of a restrictive statute. 
Courts arc bound to place a strict interpretation 
on it so as not to bring a case within its provi¬ 
sions which does not come within the reasonable 
meaning of the phraseology employed bv the legis¬ 
lature : A. 1. R. 1927 L ih. 276, Ref. l'P 599 C id 
(c) Punjab Municipal Act (1911), S. 220— 
Applicability 

Where S. 195 does not apply, the Municipal 
Committee is not entitled to demolish the struc¬ 
ture under S. 220. IP 599 C 2] 

Gobind Das —for Appellant. 

Din Daijal Kapur —for Respondent. 

Judgment. — The plaintiff-appellant 
brought a suit for a permanent injunction 
restraining the defendant Municipal Com¬ 
mittee, Pindigheb from demolishing the 
eastern wall of his house in accordance 
with the notice undor S. 220, Municipal 
Act which the Committee had served on 
him. The plaintiff’s caso was that the 
eastern wall of his house was originally 
kacha, that it fell down during the rains 
and was rebuilt by him shortly after¬ 
wards with pucca bricks on the old foun¬ 
dations, that the Committee served a 
notice on him under S. 195 ordering him 
to demolish the wall as it had been built 
without the previous sanction of the 
committee and on the plaintiff s failure 
to comply with this notice it issued 
a further notice to him under S. 220 
saying that if the wall was not demo¬ 
lished within six hours of the notice the 
Committee would cause the wall to be 
demolished by its own officers. It was 
alleged that the notice under S. 195 was 
illegally issue! to him and that therefore 
the Committee had no power to demolish 
the wall under S. 220. The Committee 
pleaded that thore was no kacha wall in 
existence on the site of the wall in ques¬ 
tion before it was erected, that the struc¬ 
ture was a new ‘erection,” that even if 
it was ro-erection S. 195 was applicable, 
and that on the failure of the plaintiff to 


comply with its orders, the Committee 
was entitled to have the wall demolished 
by its own officers. 

The trial Judge decreed the suit, but 
on appeal by the Municipal Committee 
the District Judge has dismissed it. It 
will be convenient first to dispose cf the 
point which wa3 raised by the learned 
District Judge suo motu and which is dis¬ 
cussed in the latter part of his judgment, 
that it was open to the greatest doubt 
whether the present suit lay in the civil 
Court.” The learned District Judge ap¬ 
pears to be of opinion that, as under 
S. 225 (l) (b), Punjab Municipal Act, it 
was open to a party aggrieved by a notice 
issued by the Committee under S. 195 to 
appeal to the Commissioner or the De¬ 
puty Commissioner and that according to 
the aforesaid section “no notice shall be 
liable to be called in question otherwise 
than by such appeal” the matter cannot 
he agitated in civil Courts. The point 
is however concluded by a decision of 
Broadway, J., in Basant Mai v. Munici- 
pal Committee, Hosliiarpore (l) No 
authority to the contrary has be9n cited 
by counsel for the respondent, and I have 
no doubt that the correct view is that 
the jurisdiction of the civil Courts is not 
barred by S. 225 (l) (b). On the merits, 
the trial Judge found as a fact that a 
kacha wall did exist on the site of the 
wall in question and that when it fell 
down during the runs a pucca wall was 
built by the plaintiff on the old founda¬ 
tions. The leamol District Judge has 
not come to the deGnite finding as to the 
existence of the kacha wall. In his ]udg- 
ment he has laid considerable emphasis 
on the fact that in the plaint it hal been 
stated that the kacha wall had been 
erected by the plaintiff himself and that 
the evidence showed that it was not so. 
The learned Judge has concluded from 
this erroneous averment in the plaint 
that the plaintiff’s whole case is false and 
must be dismissed. In my opinion, the 
real question for determination was whe¬ 
ther the kacha wall had been in existence 
and whether it fell down shortly before 
the construction of the present wall. 1 
further question as to whether the kacn. 
wall had been originally erected by the 
plaintiff himself or whether it was erec¬ 
ted by his vendor or some one o se * 
reallv immaterial for the decision of the 

nr^nt css. It is no aa j;WjruaJsj»t!-to 

(1) 11919] G*2 P. R. 1919=51 I. 0. <03. 
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plaintiff has not been proved to have con¬ 
structed the kacha wall originally, and 
the finding of the learned District Judge 
on the point must be accepted, but as I 
have stated above, this does net conclude 
the matter. As on the crucial point no 
definite finding had boon recorded by the 
lower appellate Court and two courses 
were open to me (l): to remand tho case 
to the lower Court for rehearing the case 
and for recording a clear finding on this 
point: and (2) to exatnino the evidence 
myself and come to an independent con¬ 
clusion as a result of that examination. 
Doth counsel favour the latter course and 
1 allowed them to read the evidence to 
me. (After hearing tho evidence and tak¬ 
ing into consideration the criticism of 
both counsel, his Lordship held that the 
plaintiff's act was not one of “erection” 
of a new wall, but was one of “re-erec¬ 
tion of a wall on the foundations of a 
pre-existing kacha wall which had fallen 
down in tho rains a short time before.) 

The next question for consideration is 
that the “re-erection” of the wall being 
without the previous sanction of the 
Municipal Committee, the latter were 
entitled to issuo a notice under S. 195 
Punjab Municipal Act. If Ss. 1S9 and 195 
are read together it will be found that 
.whereas the former prohibits a person 
.from greeting or re-erecting” ’or begin¬ 
ning to erect or re-erect” a building 
(without the previous sanction of the com- 
jirnttee S. 195 only provides a remedy for 
(disobedience of beginning to erect” or 
| . erect ;?P a building, and makes no men- 

“ 0 A "°.^ ro ;5 r r e « fcin « or beginning to re- 
crect. S. lJo therefore does not iu terms 
apply to tho easo of a re-erection of a 
building The learned District Judgo an. 
pears to bo of the opinion that this orois. 
sion is immaterial and does not render 
?A95 inapplicable to tho casoorro-ercc- 

; M : ith ° U 2* Previous Sftn ‘tioo of 
the Municipal Committee. In mv opi 

mon this conclusion is erroneous'. Ac. 

SeUtfr, 10 ; Vell ' Sek ‘ ,ecl oanons of inter- 
tiretation of a restrictive statute, Courts 

ire bound to place a strict interpretation 

JQ it so as not to bring a case within its 

provisions which does not come within 

jhe reasonable meaning of tho phraseo 

logy employed by the legislature. Tlte 

1927 S t 1 S 07r • ld0r6 f d afc l0nfith in ^ *- 

omission'VuLd “ 

No authority to tS tt 


cited on bebalf of the respondent. Jf! 
S. 195 is iuapplicable, the Committee was 
not entitled to demolish the structure- 
under S. 220. I hold therefore that the; 
plaintiff 's suit was rightly decreed by the' 
trial Judgo. I accept the appeal, set aside 
the judgment and decree of the learned 
District Judge and restore that of the 
trial Court. Having regard to all the cir¬ 
cumstances I leave the parties to bear 
their own costs in all Courts. 

K.X./R.K. Appeal allowed. 
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Broadway, C. J. and Agiia Haidar, J. 

Kara in Si ugh —Appellant. 

v. 

Sh i roma n i Gurdica ra Pra ha n dh a !c 
Committee and another —Respondents. 

First Appeal No. G41 of 1929, Decided 
on 14th July 1932, against decree of tho 
Sikh (iurdwaras Tribunal, Lahore, D/- 
29th November 192S. 

(a) Sikh Gurdwarai Act (8 of 1925), Ss. 22 
(4) — Outgoing Mohant is entitled to al¬ 
lowance which would enable him to main¬ 
tain himself with comfort and dignity. 

An outgoing Mahant is not entitled to a mere 
subsistence allowance which would enable him 
to supply himself with bare necessaries of life 
aud re>idcuco but to an aUowanco which would 
euuble him to maintain bimsulf in a position 
of comparative ease, comfort uud dignity. 

IP’COi C 2] 

(b) Sikh Gurdwaras Act (8 of 1925), S«. 6 
and 22 14)—Compensation to be awarded 
to ex Mahant—Measure of; 

W liero the ex •Mahant of a Cl urd warn bore an 
excellent character and during his period of 
Malmntship built with commendable s:cal and 
initiative a number of j akka rooms and other 
nparlmcuts and brought tho institution to a posi¬ 
tion of prosperity and importance aud the total 
income of the Gurdwnra was about Rs. 1 0C0 a 
year: 

Hell: that tho Tribunal was justified in fixing 
Rs. 2,400 a year as compensatory allowance to 
the cx-Mahant for tho loss of all rights or privi¬ 
leges enjoyed by him while a Mahant. He how¬ 
ever would not be entitled to anv monthly al¬ 
lowance for renting a house for his residence or 
to a lump sum for purchasing one. [P G01 C 2] 

Dev Raj Stuckncy and Ram Lai 
A nan a //—for Appellant. 

Charaii Singh—ior Respondents. 

Agha Hauler, J.-The appellant in 
this cases tho ox.Mahant of the Gurd- 

Tahiil T aU i lf Si ? gh at NftU ^Rftbad. 
Tahsil Tarn Taran, in the district of Am¬ 
ritsar. Ho had been removed from the 
management of tho Gurdwara by the 

Juiv "loo 0 ,- t' OVOm, T 1922 - 22nd 

Sc sL’r ° A a petition under 

0, bikh Gurdwaras Act, to tho Local 
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Government praying that ho may be 
granted Rs. 300 per mensem as compen¬ 
sation during his lifetime and after his 
death for the lifetime of his chelas. Ho 
also claimed a sum of Rs. 2,00,000 for 
the improvements which he had made 
and the lands which ho had acquired for 
the Gurdwara and for the loss of his re¬ 
putation which he had suffered. He added 
a prayer that a residential house in Am¬ 
ritsar or the one which lie was occupying 
in Naurangabad itself may be allowed to 
him for the purpose of residence. On 29th 
November 1923 the Sikh Gurdwaras Tri¬ 
bunal, Lahore, passe 1 a decree in favour 
of the petitioner granting him Rs. 200 per 
mensem to be paid to him by the Com¬ 
mittee of Management out of the Gurd¬ 
wara funds. In other respects the Tri¬ 
bunal dismissed the petition. Against 
this decision the petitioner has come up 
to this Court in appeal. 

At the time of arguments his learned 
counsel limited his caso only to two 
points, namely (l) that the appellant 
was entitled to R?. 100 per mensem 
more, so as to make the total of Rs. 300 
per mensem, as the allowance which he 
originally claimel, and (2) that he should 
be given a residence. 

It was admitted before the Tribunal 
that the appellant was hereditary office¬ 
holder of the Gurdwara within the mean¬ 
ing of S. 2 (4) (1), Sikh Gurdwaras Act, 
8 of 1925. The ' Gurdwara, with which 
we are concerned, had been under the 
Mahantshipof a lino of Mahantsof which 
the appellant Narain Singh was the last 
incumbent. He wa9 installed as a Mahanfc 
some time in 1900 or 1907. On 28th 
November, 1922, he executed a document 
in favour of the Shiromani Gurdwara 
Parbandhak Committee whereby ho pur¬ 
ported to entrust the management of the 
aforesaid Gurdwara together with all the 
properties appertaining thereto to the 
said committee and withdrew himself 
from the management. The appellant s 
version is that this document had been 
obtained from him through coercion by 
the Akalis, and that, when he executed 
it, he wa3 not a free agent. His story is 
that about midnight ho was informed 
by the police that a band of Akali9 was 
coming the following morning to take 
forcible possession of the Gurdwara, and 
that the Government would help him if 
he made a request in writing, which ho 
did. lie further says that some eight or 


ten Akalis appeared at the Gurdwara 
next morning and -asked him to execute a 
document handing ever the control of the 
Gurdwara to them, otherwise he would 
bedisgraced; that, on his refusal,they for¬ 
cibly put him in a conveyance and drove 
to Tarn Taran whero they took a motor 
and proceeded to Amritsar Jail where 
the appellant was produced before Sardar 
Mehtab Singh who at the time happened 
to be an under-trial prisoner in connexion 
with the Gurukabagh case ; and that it 
was as a result of these proceedings that 
he was made to execute the document 
dated 28th November 1922 Ex. R-2. The 
evidence in support of these allegations 
is not satisfactory. No police officer has 
been summoned and no police papers 
have been produced to substantiate this 
story. Sardar Mehtab Singh in his evi¬ 
dence, as P. W. 11, has stated that the 
appellant was assured that, as his 
management of the Gurdwara was admit¬ 
tedly good, he would not be removed 
from his mahantship and that, if circum¬ 
stances changed and he was obliged to 
laave the Gurdwara, be would be suitably 
provided for during bis lifetime. He 
further stated that it was as a result o( 
this assurance that the petitioner executed 
the document afterwards. I am there¬ 
fore of opinion that the appellant exe¬ 
cuted this document because Sardar Moh- 
tab Singh who was admittedly an influ¬ 
ential person among the Sikhs, had as¬ 
sured him that his position would not be 
seriously jeopardized and that suitable 
provision would bo made for him even if 
he were to give up the mahantship of 
the Gurdwara. As a result of this ar¬ 
rangement the Akalis took possession of 
the Gurdwara though the appellant con¬ 
tinued to attend the shrine in the capa¬ 
city of an ordinary sewak or worshipper 
and to occupy some of the buildings. 

The solo question, which has been 
argued before us therefore is should the 
appellant be compensated for the loss of 
his office. In considering this question 
the provisions of S. 22, Sikh Gurdwaras 
Act are relevant. According to this sec¬ 
tion, while deciding the question of com¬ 
pensation under S. 6 of the Act, the 
tribunal may, among other matters, take 
into consideration the past conduct of 
the claimant and the improvements to 
the property of the Gurdwara effected by 
him. And it shall also take into consi¬ 
deration, among other things, all rights 



Lahore HOI 


1932 


Pran Nath v. Maha Dayal (Dalip Singh, J.) 


and privileges relating to residence, sub¬ 
sistence, service and other recognized al¬ 
lowance in cash or kind formerly enjoyed 
by the claimant. We have the evidence 
of Sardar Mehtab Singh, whose veracity 
cannot be doubted for a moment, that 
the mahant bore an excellent character. 
Some attempt had been made on behalf 
of the respondents to btsmirch the 
good name of the appellant, but that at¬ 
tempt failed miserably aud I do not think 
it worthwhile to consider the evidence 
led by the respondents on this point in 
any detail. There is ample evidence on 
the record that, when Narain Das was 
appointed mahant, the Gurdwara itself 
and only one or two other appertaining 
to it were pakka and the rest of the 
buildings consisting of two or three 
kothas were all kacha. The mahant with 
commendable zeal and initiative built a 
number of pakka rooms and other apart¬ 
ments and has brought the institution to 
its present position of prosperity and 
importance. 

' J '* 10 a PP eI lant is, in my judgment, en¬ 
titled to a compensation. The question 
of determining the income of the pro¬ 
perty attached to the Gurdwara as well 
as from the offerings etc., is an important 
one, for it is out of this income that com¬ 
pensation will have to be paid. I have 
read the evidence on the record carefully 
and have listened to the long and labori¬ 
ous arguments of the counsel for the par¬ 
ties. I do not feel inclined to differ from 
the conclusion reached by the President 
o the Tribunal with whose judgment 
ms two other colleagues agreed. Three 
'airs take place at the Gurdwara every 
year Two of these fairs, namely, the 
i ragln and Baisnkhi fairs, bring an in 
come of R 3 . ? °0 or 800 each. There is' 
a th rd fair, namely, the Sawan fair, hut 
0 income from this fair is small There 

taut.al gifts in kind which are mado at 

taminT ° f , th ? Hftri b * devout 
/amindars of the countryside to the 

Gurdwara. Then there is the land a 

250 h ht| tO th °i?“ rdwara whioh is ab °ut 

what 8 Ln 3 ' * ,B 1 d, ? oult ^ say exactly 
what the annual income from that 

and is, since no accounts seem to have 

been maintained and thero is no docu 

mentary evidence or revenue papers 

tc., produced by either party. Taking 

alUhese heads of income into eonsidera- 

ion it would not be wide of the mark to 


put the total receipts at about R$. 4,000 
a year. This being so, the tribunal was 
justified, having regard, to the antece¬ 
dents of the appellant and the service- 
which bo bad rendered to the institution 
in fixing a sum of Rs. 2,400 a year as 
compensatory allowance to the appellant 
for the loss of all his rights or privileges 
relating to residence, subsistence, service 
and other recognized allowances in cash 
or kind enjoyed by him while he was the 
mahant of the Gurdwara, vide S. 22 
(2) (iv) of the Act. Under the law the 
outgoing mahant is not given a mere sub-! 
sistence allowance which would enable 
him to supply himself with baro neces¬ 
saries of life and residence hut to an al¬ 
lowance w hich would enable him to main¬ 
tain himself in a position of comparative 
case, comfort and dignity. I do not how¬ 
ever think the appellant is entitled to 
any monthly allowance for renting a 
house for his residence or to a lump sum! 
for purchasing one for himself. This 
being so, I would dismiss the appeal, but 
having regard to the scandalous plea 
raised in defence by the respondents, I 
would not give any costs to the respon¬ 
dents. 

Broadway, J.—I agree. In assessing 
the annuity at Rs. 2,400 per annum the 
tribunal has obviously taken into consi¬ 
deration the question of residence. 

R.M /R.K. Appeal dismissed. 
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Dalip Singh, J. 

Pran Nath and another — Appel¬ 
lants. 1 

v. 

Maha Dayal PremChandar and others 
Respondent*. 

Second Appeal No. 680 of 1931, Deci¬ 
ded on 18th March 1932. from order of 
Dist. Judge, Ambala, D/- 21st March 

cfHLf- C -. (, 9°8). O. 21. R 7—Transferee' 
t.ou,t cannot question jurisdiction of Court 
passing decree. 

The Imnsforec Court hnsuo jurisdiction toco 

iinal ConrTi ' of ‘ h °i Urisdiction of origi- 
, Urt P flSS tbe decree: A, I R iqqi nr 

™ (f 2C0 - nof - : A - i: oil: 

f0r A PP 0Uan ^f ] 

Achhru Ram— for Respondents. 

is wb!r nt ;: The question in this case 
is whether the transferee Court has 

£riS°r 0n t0 r 8 1° int ° the queslion of the 
jurisdiction of the original Court to pass! 

the decree. The authorities cited under 
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0. 21, R. 7 in Mullas Civil Procedure 
1 Jode are against the appellant. He re¬ 
fers to A.I. R. 1931 All. 6S9, and Topan- 
i Nathuram v. Tel:'Chand( l). A.I IT?. 
1931 All. is a mere obiter. The point 
was not considered in Topanram Nathu- 
ram v. Teh Chanel (l). Further it is 
doubtful whether the present case would 
fall within the narrow limits laid down in 
Gora Chand Hoi ar v. Profulla Kumar 
Roy (2). I therefore dismiss the appeal 
with cost3. 

S.N /r K_ Appeal dis mi ssed. 

(1) 11912] 5 S. b. R 260=15 I. C. 8i2. 

(2) A. I. R. 1925 Cal. 907=S9 I. C. 035=53 
Cal. 1GG (F.B ). 

* A. I. R. 1932 Lahore 602 (1) 
Bhide, J. 

Volkart Bros. Agency,Lahore —Defen¬ 
dants—Petitioners. 

v. 

Kunlan Lai — Plaintiff — Opposite 
Party. 

Civil Revn. Petn. No. 176 of 1932, De¬ 
cided on 14th July 1932, against decree of 
Addl. Judge, Small Cause Court Judge, 
Lahore. D/- 11th March 1932. 

❖ (a) Master and Servant — Contract of 
service—Stipulation for increment on some 
future date with retrospective effect — Ser¬ 
vices dispensed with before due date of in¬ 
crement— Servant is not entitled to enhanced 
rate of pay in lieu of one month's notice. 

Petitioner was in service on Rs. 43 per men¬ 
sem. lie was promised pay at Rs. 50 per men- 
som from 1st January 1032 with retrospective 
effect from 1st July 1931. Entry to this cflect 
was made in tho staff book. Before the date on 
which tho iucromenfc was to bo given cflect to, 
his services were dispensed with and bo was 
offerod arroars of pay at Rs. 43 per mensem with 
Its. 43 in lieu of one month’s notice (Rs. 08 in 
all). But he claimed iucreased pay at Rs. 50 per 
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1st January 1932 with retrospective 
effect from 1st July 1931. An entry to 
this effect was made in the staff book and 
this had been relied upon by the peti¬ 
tioner himself. On 18th December 1931 
i. e. before the date on which the incre¬ 
ment was to be given effect to the peti¬ 
tioner’s services were dispensed with. 
He was offered arrears of pay at Rs. 43 
per mensem with Rs. 43 in lieu of one 
month’s notice (Rs. C8 in all), but he re¬ 
fused to accept it and claimed pay at the 
rate of Rs. 50 per mensem. As this was 
refused, ho instituted the present suit. 

The learned Judge of the Small Cause 
Court has decreed his claim, but I think 
the view taken by him cannot be legally 
sustained. The petitioner's right to in¬ 
crement was obviously conditional on his 
remaining in service on tho date on which 
the increment was to come in force other¬ 
wise there would have been no point in 
postponing the increment. This is the 
natural meaning of the entry and there 
is no evidence to support the interpreta¬ 
tion placed upon it by the learned Judge. 
The. master’s right to dispense with the 
servant's services any time cannot bo 
affected by the fact that an increment is 
to come into effect later on : cf. A. I. i?.| 
1930 Cal. 404. In my opinion, the peti¬ 
tioner is not entitled to get more than 
R 3 . 68. I accordingly accopt this peti¬ 
tion and reduce the decretal amount 
to Rs. 68. In view of all the circum¬ 
stances I leave the parties to bear their 
costs. 

B.R./r.K. Petition allowed. 

A. I. R. 1932 Lahore 602 (2) 


mensem. 

• Held: that tho petitioner's right to increment 
was obviously conditional on his remaining in 
service on the date on which tho increment was 
to come in force otherwise there would liavobeeu 
no point in postponing the increment 

uU2 U aJ 

# (b) Master and Servant— Master's right 
to dispense with servant’s services is not 
affected by the latter’s prospective future 


promotion, 

Tho Master’s right to dispense with tho ser¬ 
vant's services any timo cannot be affected by 
the fact that an increment is to come into effect 
later on: A. I. It. 1930 Cal. 404. Ref. (P G02 C 2] 


II. C. Kumar— for Petitioners. 


Dwarka Das—lor Opposite Party. 

Judgment—The petitioner who was 
in the service of the defendants was get¬ 
ting Rs. 43 per mensem. Ho was pro¬ 
mised pay at Rs. 50 per monsem from 


Jai Lal, J. 

Ghasi Ram Bamuari Lal Plaintiff 
Appellant. 

, v. 

Rup Ram —Defendant—Respondent. 


Second Appeal No. 1752 of 1929, Deoi* 
d on 19-th July 1932, against order of 
st Judge, Karnal, D/- 9tli April 1929. 

Evidence Act (1872), S. 102-Per*on de- 
ing to have signed particular document 
irden of proof is on person denying. 

Whoro a person denies to havo signed a P ar ^“ 
lar document tho burden of proving that the 
cument signed was not intended to be what 
was expressed to be is initially on tfhn-^ ^ ^ 

Shamair Chand—lor Appellant. 

M. L. Puri— for Respondent. 
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Judgment. —This appeal is, in my 
opinion, concluded by the finding of fact. 
The appellant instituted a suit against 
the respondent for recovery of the total 
•amount due to him on five balances al¬ 
leged to have been struck in his account 
hook by the respondent. The plea of the 
latter was that he had never borrowed 
any money from tho plaintiff on the 
alleged balances, nor had he signed any 
balances in the plaintiff’s book as alleged, 
ffe added that be was an illiterate Lam- 
bardar and bad been receiving land 
revonuo from the appellant and had been 
executing roceipts in his hook on that 
account. It has been found that tho 
thumb-impre3sions on tho balances are 
those of tho respondent, but in view of 
two circumstances the learned District 
Judge has found that the story of the 
respondent is probably true. One is that 
ftfter these balances are alleged to have 
been struck and before tho institution of 
the suit the appellant appeared as a 
witness for the respondent in some other 
litigation and in cross-examination ho 
denied that he had any dealings with tho 
■defendant. Th 3 second circumstance is 
•that there was previous litigation about 
money dealings betwoen the parties and 
there the respondent had denied the 
claim of the plaintiff in tho form in 
which it was laid and won on his plea. 
The learned Julge considers that in view 
of this fact it is unlikely that tho appel- 
lant would doil with the respondent. • 
It is true that initially tho burden is 
on tho defendant to prove that tho 
documents signed by him were not in¬ 
tended to he what they aro exprossod 
to bo, but having regard to the circum- 
stances mentioned about the learned 
JJistricb Judge was entitled to come to 
the conclusion that the plaintiff had 
[ailed to prove the execution of the 
balances as such. I therefore dismiss 
tins appoal with costs. 

a-M/R,K - _ Appeal dismissed. 

A. I. R. 1932 Lahore 603 

Shadi Lal, C. J. and Hilton, ,T. 
Lachhman Das -Plaintiff-Appellant. 

Arya Pritinidhi Sabha, Punjab, La - 

dents' 13 0t lCrS ~ Dof0 “^nts — R 0spon . 

_Second Appeal No. 753 of 1931 
cided on 4th Decomber 1931 . 


(a) Religious Endowment—That thakarda- 
wara was originally built out of public subs¬ 
criptions is strang evidence in favour of dedi¬ 
cation. 

Whore the question is whether certain property 
is wakf and has been dedicated to the thakarda- 
wara, the fact that thakardawara was originally 
built out of public subscriptions is a strong piece 
of evidence in favour of endowment. IP 004 C 2) 
lb) Religious Endowment — Adverse acts 
of priests cannot alter real nature of pro¬ 
perty attached to temple—Use of property as 
private property is immaterial. 

The adverse acts 0 f a priest of a temple cannot 
alter the real nature of the properly attached to 
the temple. The temple is still a tempi ; even if 
the idil is thrown away cr the building Las be¬ 
come dilapidated. The use of property a- private 
properly esnuot in any way detract from its 
character as dedicated property : 7 6'. L. 1:. 
129 and A. I. 1911 Cal. 200. Ih'l. on. 

ircoi c 2 ] 

Badri Das —for Appellant. 

J. N. Agparwal —for Respondents. 
Hilton, J. —This second appeal arises 
out of a suit by tho plaintiff' Lachhman 
Has for a declaration that a plot of land 
measuring three k&nals, 12 marlas is lia¬ 
ble to partition. Tho Courts below have 
held that the land is wakf and impartible 
and have dismissed the suit. The appeal 
here is by Lachhman Has. Tho plaintiff 
sues as the purchaser of ten marlas out 
of the above the plot from Gosain Nand 
Kumar. Defendant 1 is also a vendee of 
26 marlas from the same vendor and does 
not contest the suit. The contesting de¬ 
fendants aro the sons of Gosain Narain 
Ghana who together with Gosain Naud 
Kumar lmd acquired the land by gift from 
one Kotu Mil in 1900. In the settle, 
ment of 1554 the groator part of tho land 
in dispute was'recorded as owned by Bawa 
Narotam Das Bairagi and as having been 
obtained by him as a gift from one Khu- 
shi Ram. This portion of the land at 
that timo contained a thakardawara. In 
1679 tho whole area of 3 kinals, 12 mar¬ 
las including the thakardawara, was re¬ 
corded as possessed by Kotu Ram, the 
chela of Nuotam Das. It was this Kotu 
Ram who made the gift of the whole pro¬ 
perty to the Gosains in 1900. Narotam 
Das before his death had sunk a well in 
one corner of the land. 






whether the property is proved to be 
wakf and to have been dedicated to tho 
thakardawara. The learnod District Judge 
has inferred dedioation of tho property 
rom certain facts held by him to have 
been proved. Those facts are that tho 
building was use! as a thakardawara iu 
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1872, that the land is proved by oral evi¬ 
dence to have been treated as pertaining 
to the thakardawara until the recent 
years, that the property passed from 
Narotam Das to his chela Kotu Ram ; 
that it is proved by oral evidence that 
public fairs used to be held on the land 
round the temple, and that no other use 
of this land had been proved except for 
religious and public purposes, and finally 
that in the revenue records there is a 
description of the land as ghair mumkin 
mandir. These facts were held by the 
learned District Judge to outweigh the 
entry in the revenue records of the pro¬ 
perty as owned by' the defendants and 
their predecessors. 

It is argued for the appellant that the 
above facts do not warrant an inference 
of dedication and in particular that under 
Hindu law mere religious user of a pro¬ 
perty is not sufficient evidence of dedica¬ 
tion, because, as indicated in para. 438 of 
Mavne’s Hindu Law, a religious founda¬ 
tion may' be created by a founder who 
applies iiis own property for the purposes 
of the foundation but keeps the property 
itself and the control over it absolutely 
in his own hands. The arguments, no 
doubt, have some force aod, if the estab¬ 
lished facts were insufficient to justify 
an inference of dedication, these argu¬ 
ments might prevail ; but in addition to 
the facts upon which the learned Dis¬ 
trict Judge based his conclusion there 
are also other facts some of which are 
even mere cogent which must, be taken 
into consideration in determining this 
question of dedication. In the Municipal 
records the land is ontered as wakf and 
Gosain Nand Kumar, from whom the 
plaintiff purchased his rights, described 
the building and land as thakardawara in 
the year 1912 when he was applying to 
the Municipal authorities for permission 
to enclose the property by a wall. The 
witnesses for the plaintiff admitted that 
the whole land and temple were contained 
in one enclosure, and when Kotu Ram 
gifted the property to the Gosains in 
1900 he treated the property as a single 
whole and made no separation of that 
portion upon which the mandir stood. 
The most important fact of all is the 
statement in a history compiled under the 
guidance of Messrs. Pursar and Roe at 
the settlement of 1872 wherein it is re¬ 
corded that the thakardaw-ara was built 
by Narotam Das in the time of Ma¬ 


haraja Ranjit Smgh out of public subs¬ 
criptions. 

All these facts and in particular the, 
evidence that the building was originally 
erected by public subscriptions, which is| 
proof of more than mere user, are suffi¬ 
cient, in my judgment, to prove the en¬ 
dowment. It was next argued by Mr 
Badri Das for the appellant that the de l 
fendants are estopped from challenging 
the plaintiff's right to partition because 
the Gosains have divided the property 
among themselves. This action of the 
Gosains cannot however help the plain¬ 
tiff. Any admission of the plaintiff's 
vendor, Gosain Nand Kumar, cannot 
amount to an estoppel of the contesting 
defendants and the contesting defendants 
themselves have done nothing to induce 
the plaintiff to act in a manner in which 
he otherwise would not have acted. 
These contesting defendants have sold 
nothing to tho plaintiff and there is no 
force in the plea of estoppel as against 
them. It is also argued that the defen¬ 
dants are estopped by having accepted tho 
property as a gift from Kotu Ram who, 
as a matter of fact, gifted it to them be¬ 
cause they were his family priests. Tho 
plaintiff however has not been induced to 
enter into a worse position by reason of 
that gift and this argument of estoppel 
must fail. It was next argued that the 
Gosains had become full owners by pres¬ 
cription even if the property once had 
been dedicated to religious uses, but as 
held in Oseri v. Bawa Balmukundas (lj, 
the adverse acts of a priest of a temple 
cannot alter the real nature of the pro¬ 
perty attached to the temple. 

Finally, it was said that there are no 
idols in the property and that tho temple 
has for a long time been used as a resi¬ 
dential house and as private property, 
but there is authority in Bijoy Chanel 
Mohatap v. Kali Pada Chalterjee (2), foi 
the view that a temple is still a temple 
even if the idol is thrown away or the 
building has become dilapidated. In my, 
judgment the use of tho property as pri¬ 
vate property cannot in any way detract 
from its character as dedicated property. 
As pointed out by the trial Judge in his 
judgment, the manager of a temple can¬ 
not convert himself into a full owner by 
treating the property as hisownjirn^ 6 


110131 7 S.L.R 129=24 I.C. 712. 
A.I.R 1914 Cal. 200=18 Cr. L.J. 341 
Cal. 57=20 I. O. 78. 
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property. On the above view of the case 
I would hold that the questions in issue 
have been rightly decided by the Courts 
below and I would dismiss the appeal of 
the plaintiff with costs. 

Shadi Lai, C. J. —I concur. 
p.n./r k. Appeal dismissed. 
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Addison and Hilton. JJ. 
Jowala Singh and others —Appellants. 

v. 

Sant Singh and others —Respondents. 
Second Appeal No. 1971 of 1927, De¬ 
cide! on 30th November 1931. 

Limitation Act (1908), S. 6—Punjab — 
Father’s sale without necessity—One minor 
son alive on date of sale and another born 
after sale—Time runs from date of cessation 
of elder son's minority and both sons can sue 
to set aside that sale. 

Where in th<* Punjab the father has made cer¬ 
tain alternations without necessity and whore on 
the ditc of the sale onlv one minor son is alive, 
while a second son is barn aftn r thedite of the 
ealo, limitation will run from the date of the 
cessation of the elder son’s minority and both 
the sons can sue to set aside thU alienation so 
long as tho cause of action is subsisting. This 
is so because the second con has no indopoo<l<mt 
right to sue II,s right is drived from his elder 
bro her s right to sue. he be?n-alive on the date 

1927 e ^r a o° n: n-'*/- T° L ' h - 
, ; r»st ; a t n 10-24 au tor- 

A / «■ 1925* T - n 1024 AU 01 ‘2; 

A I. U. 1925 All. 54 and A. I. R. 1925 All. 56S. 

V ; , ^ IP 005 C 21 

Zahur-wl-Din for Appellants. 

Bnhen Nath-foT Respondents. 

The plaintiffs are Sant 

q S an J ? ha ? 8ar% Siugh - 9ons of Jhanaa 

Singh, They have been given a decree 

0 p tj? s,o “ of fche land in which 

^as sold by their father to the defon- 
dants without necessity. The latter ap- 
Peu I he only question debated in the 
appeal 1S whether, the suit of Shangara 

fhat Sarr« h ' D i ? ,n,e \ Ifc is nofc «i»P'ited 

Sant S ' ,lfc i9 wiM,in 

1?0 1 ™ I V V * 3 i n \ n ° n 20fch September 
2 H at \ a,ne1 f he ag " of 21 Years on 
was H h S m n 6r a 102 ' 1 Shnngara Singh 

n :;°V 9t ApriI 1912 ’ The sale by 
Jhanda Smgh was hy registered deel of 
12th January 1010. The suit : «.• 
tuted on 23rd February 1922 Limifa* 

ritj Of Sa n nt q"’ ^ °" in « t0 th ° 

T im a * fc Slngh on fc hat date, S 6 
J “' Aot ’ °Perates, so far as Sant Singh 
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run against Sant SiDgh on 20th Septem¬ 
ber 1921, and not on 12th January 1910. 
As regards Shangara Singh, it is conceded 
that he has a right to sue owing to the 
fact of Sant Singh having been alive at 
the date of the sale. He has no indepen¬ 
dent right however, but only the right 
which he derives from Sant Singh’s capa¬ 
city to sue. Time therefore would not 
begin to run against Shangira Singh 
until it had begun to run against Sant 
Singh, that is to sav, it would not begin 
to run against Shangara Singh until 20th 
September 1921. while the time within 
which he can sue will be co-extensive 
with the time allowed to Sant SiDgh. In 
other words he is entitled to take advan¬ 
tage of the cause of action so long as it 
subsists, though he does not obtain a 
fresh period of 21 years from the date of 
bis own birth. 

The facts in Lachman Das v. Sundar 
Das (l), and Shahmad v. Salalat (2), 
wore different, the cider plaintiff having 
in those cases been time barred by reach¬ 
ing the age of 21 before the suit was in¬ 
stituted. In Ham Kishore Kedar Nath 
v. Jai Narayan Hamchliapal (3), the 
younger plaintiffs were, iu oircumstances 
analogous to those of the present suit, 
held by their Lordships of tho Privy 
Council to be entitled to relief although 
the Court below had held their claim to 
be time barred. The following authori¬ 
ties were also relied upon by tho learned 
counsel for the appellants in support of 
his appeal, namely Sita Ham Singh v 
Cheddi Singh (4), SanJcat Narain Pandey 
v. Ham Bharos (5), Dhanraj Hai v. Ravi 
Naresh Hai (6), Sikandar Singh v 
Bachha Pandey (7) and Thakur Prasad 
v. Gulab Kunwar (8). These authorities 
lay down tho rule that an after-born 
plaintiff does not get a fresh start for 
the purpose of limitation from the time 
of his birth. That rule is not inconsis¬ 
tent with the view adopted in this iudg- 
ment. Here also time began to run 
against Shangara Singh from the date 


U> \.\. R. 1920 Lab. 39=1 £^£wi^~l7b 
(2) A.I. R. 19-27 Lah. 97=S Iah. 19=97 I. 0. 

(8) 95MP.0 4 ) 0 Cal ' 9G6=1 ° L A< 213 = 2 0 I. 0. 
(i> 1924 AU ’ 798=46 AU 899=881,0. 

(5) A. I. R. lP9i All. G77=79 I. 0 1010 
6 A. I. R. 1924 All. 912=79 i! 5. 10W 

(7) A. I. R. 1925 AIL 51=82 I. O 807 

(8) A, I % R. 1925 AIL 6G8=S7 I, 0. C62. 
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'.when ife began to run against Sant Singh 
and the time of Shangara Singh’s birth 
is not to be considered as having provided 
a starting point for limitation. On the 
foregoing considerations therefore I would 
dismiss the appeal with costs. 

Addison, J.—I agree. 

B.V./R K. Appeal dismissed. 
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Abdul Qadir and Monroe, JJ. 

Nur Dad and others —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 677 of 1932, De¬ 
cided on 27th June 1932. 

(a) Penal Cede (I860), Ss. SG and 300—Plea 
of self defence can be raised in appeal. 

A plea of self defence can be raised for the first 
time in appeal if facts on the record justify such 
a plea. (Facts in this case held did not justify 
raising of the pica.) IP C07 C 2) 

lb) Penal Code (1860), S. 300, Excep. 4 — 
Accused must not have taken undue advan¬ 
tage or acted in cruel or unusual manner. 

Jn order to take advantage of Exeep. 4, S. £00, 
it must be shown that the offeuder did not take 
undue advantage or act in a cruel or unusual 
manner. IP 6C8 0 1] 

(c) Penal Code (1860). Ss. 299 and 302 — 
Attack on deceased with stricks — Several 
contisions on head, of which first three 
fatcl—Offence held to fall under S. 302 
The deceased was attacked with sticks by the 
accused and the post inoitem examination showed 
that ho bad no less than eight injuries on his 
body three of which were contusions on the bead, 
under which the vault of the skull was fractured 
into 11 separate pieces and in the opinion of the 
doctor each one of the first three injuries ou tto 
head was individually fatal. Besides injuries on 
other parts of the body there was a contusion on 
tho lower and outer part of the left leg under 
which the bones of tho log were fractured. 

Held : that the offence committed fell under 
S. 302 and could not bo reduced to culpable 
homicide not amounting tc murder. IT COS O 1) 
Nand Lai and Kanslii Nath Aggarwal 

—for Appellants. 

D B. Sawliney for the.Crown. 
Abdul Qadir, J.— Nur Ahmad,abuj- 
iar of village Gowardanwala, in Gujrat 
District, received a number of injuries on 
10th January 1932, at chhawela (about 8 
or 9 a. m.) and died at hospital, in conse- 
ouence of those injuries, about 10 p. ni., 
the same day. Four castefellows of his, 
namely, Ghulam Muhammad, ® has ^ 
man, son of Jan Muhammad; Nur Dad, 
Allah Din; and Muhammad Hayat were 

challenged by the notice for havlDg .^" S fet 
hi9 death and for having caused juries 

on the same occasion to Baja (L . • >, 

Rah mat (P. W. 7) and Rahm Din (P. W. 
9) It was alleged that these four men 


were accompanied by another man, named 
Garaan, son of Sahib Din, who is said to 
he absconding. The trial of the four men 
was for offences under S. 147, I. P. C., 
and Ss. 202, 325 and 323 read with 
S. 149, I. P. C. The learned Sessions 
Judge has acquitted Allah Din, who was 
an old man and did not appear to have 
participated in the riot. The number of 
the accused being thus reduced to four, 
including the absconder, Ss. 147 and 149, 
I. P. C., were not held to be applicable 
to the case. It has been hold that Nur 
Dad was responsible for tho injuries on 
the head of the deceased which proved 
fatal and he has been convicted under 
S. 302, I. P. C , and sentenced to death. 
Ghulam Muhammad alias Garaan, son of 
Jan Muhammad, has been convicted under 
S. 325, I. P. C., and sentenced rigorous 
imprisonment for five years Muhammad 
Hayat has also been convicted under 
S. 325, I. P. C., and sentenced to two 
years' rigorous imprisonment. The three 
convicts have appealed and their appeal 
has been argued before us by Dr. Nand 
Lai. The main contentions raised by the 
learned counsel for the appellants are the 
following: (l) The eyewitnesses are all 
closely related to the deceased and inte¬ 
rested in the prosecution. (2) Some in¬ 
dependent witnesses were admittedly 
present at the time of the occurrence but 
have not beon produced. (3) The etory 
for the prosecution as to the place of oc¬ 
currence has been disbelieved by the 
learned Sessions Judge, who has pre¬ 
ferred the story of the defence on that 
point. The version of the defence as to 
the manner in which the fight between 
the parties took place should have been 
preferred to that of tho prosecution. (4) 
The motives alleged by the prosecution 
for the commission of these offences hav¬ 
ing been disbelieved tho case for tbepro- 
seoution must have been rejected. l5)The 
party of the accused had the right of 

self-defence. (6) Even assuming Nur Dad 
to be responsible for the death of Nur 
Ahmad, there is no case under b. au-, 
I P. C., against him, but the s ° ctl0 “ a £‘ 
piicable would be S. 304, part 2 I. P. U 
The facts of the case are given fully n 
the judgment of tho learned Se9Slc T 
Judge and may be only briefly r0 l® rr « • 

here. According to the 
(P. W. 6) was assaulted by the five 
cused above mentioned, including ® " 

sconder, on the day of occurrence, and his 
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brother Rabmat, who came on hearing Ins 
alarm was also injured by them and, 
finally, Nur Ahmad, deceased, a cousin of 
Raja and Rabmat, who came out of bis 
house presumably to rescue his relatives, 
was hit on the head and fell down and 
was given several other blows, fie be¬ 
came unconscious and remained iu that 
condition till his death in the evening. 

The motive alleged by the prosecution 
witnesses for this sudden assault was an 
old enmit y with Raja, because he married 
Mt. Nur Began), who was engaged to Nur 
Dad. A second, and a comparatively re¬ 
cent motive was also alleged and it was 
said that Raja (P. \V. G) had a liaison 
with the wife of Gaman accused. The 
defence challenge the allegations on 
which these alleged motives are based 
and make out that the fight between the 
parties arose because Muhammad Hay at 
accused was going to fix three pegs on a 
pieco of vacant land in front of Nur Ah¬ 
mad's house and belonging jointly to the 
parties. Ghularn Muhammad, son of Jan 
Muhammad, himself received injuries in 
this fight and admits his presence on tlio 
occasion, whilo Nur Dad pleads an alibi. 
Muhammad Ilayat says that when he was 
about to fix the pegs for tho purpose of 
tethering his cattle, Raja and Nur Ahmad 
came and objected to his doi D g so and, 
though ho expressed his willingness to 
givo up the idea, he was caught by them, 
and Abdullah, Muhammada and Ahmad 
and another man, Nur Dad, of the com¬ 
plainant's party, started beating him 
with sticks and he fell down and became 
unconscious. His brother Ghularn Mu¬ 
hammad states that he was in his house 
at the time aDd two other men were sit¬ 
ting with him. He heard a noise from 
outsido and ho and his two companions 
came out with sticks in their hands. He 
saw his brother Muhammad Hayat grap¬ 
pling with Nur Ahmad deceased and Raja, 
Rahmat and four other members of their 
party were giving them blows and Mu¬ 
hammad Ilayat and Nur Ahmad both re- 
ceived blows at the bands of the members 
m. £? rty of fche oomplainanfcs. 

The c °urt below, while holding that 
the allegations of the prosecution as to 
the motives which the accused had against 
Raja yvero not proved and admitting the 
possibility of i quarrel having arisen over 
he attempt to fix the pegs on the joint 
land or on something elso connected with 
fche dispute over the joint land, has defi¬ 


nitely rejected the version of the defence 
that Muhammad Ilayat was assaulted by 
a number of the members of the com¬ 
plainants' party or that tho death of Nor 
Ahmad was caused in the manner des¬ 
cribed by the defence. (His Lordship then 
discussed evidence and proceeded.) Tho 
learned counsel for the appellants has 
laid great stress on the fact that his 
client Muhammad Hayat had several in¬ 
juries on his person, including a grievous 
hurt. Ho wants us to infer from this fact 
that the party of the complainants were 
the aggressors, and that the injuries 
caused by any member of the accused 
party to Nur Ahmad were caused in the 
exercise of the right of self defence. He 
also emphasizes the fact that the learned 
Sessions Judge has not given any finding 
as to who was the aggressor in this fight” 
I think that no question of self defence 
arises in this case even on the version 
given by tho defence as to the origin of 
the fight: much less can it arise on the 
version given by the prosecution. All 
that happened, according to the defence, 
was that Muhammad Hayat's attempt to 
fix pegs was objected to and on that a 
fight between the parties arose, in which 
the participants on both sides hurt one 
another with sticks. No plea as to self 
defence appears to have been raised in tho 
Court below. Tho counsel for the appel¬ 
lants pointed out that he could raise it in 
appeal, if the facts on the record would 
justify such a plea. While the proposi¬ 
tion that ho can raise this plea at this 
stage is correct, I am of opinion that 
there are no facts on the record justify¬ 
ing the raising of this plea, and I cannot 
see how the party of the accused had tho 
right of self defence. The evidence that 
they produced in support of their version 
as to the main occurrence is quito un 
trustworthy and has been rightly rejected 
by the Court below. 

The Court was also right in rejecting 
the ovidence of tho witness who came for 
ward to support Nur Dad's plea of alibi 
It has been argued in the last rosort bv 
Dr. Nand Lai that the fight having been 
oaused by a sudden quarrel and the iniu 
nos having been caused in the heat of tho 
moment without premediation, the benefit 
of Excep. 4, S. 300.1.P.C., should be given 
to the accused and it must he held that 
whoever was responsible for the death of 
Nur Ahmad committed an offence under 
S. 304, part 2,1, p. 0., only. This argu 
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ment loses sight of the fact that, in order 
to take advantage of the exception re¬ 
ferred to, it must be shown that the of¬ 
fender did not take undue advantage or 
ict in a cruel or a unusual manner. In 
the present instance it appears that the 
person who committed the offence did act 
in a cruel manner. The post mortem exa¬ 
mination of the deceased shows that he 
had no less than eight injuries on his 
body, three of which were contusions on 
the head under which the vault of the 
-skull was fractured into 11 separate 
pieces, and in the opinion of the doctor, 
each one of the first three injuries on the 
Dead was individually fatal. Besides in¬ 
juries on other parts of the body, there 
was a contusion on the lower and outer 
part of the left leg, under which the 
bones of the leg were fractured There¬ 
fore the offence committed fell under 
S. 3U2, I. P. C., and cannot be reduced 
ho culpable homicide not amounting to 
murder. 

I think, according to the evidence of 
the eyewitnesses Nur Dad has been 
rightly held to be guilty of having caused 
these injuries on the head. The witnesses 
attributed these injuries to Nur Dad and 
to Ghulam Muhammad alias Gaman. son 
of Jan Muhammad, but it was found that 
in their statements to the police they had 
attributed the injuries on the leg to the 
said Gaman. There was thus a douht in 
favour of Gaman, son of Jan Muhammad, 
accused, as to his responsibility for any 
of the three fatal injuries, and it is for 
that reason that he has been convicted 
under S 325, I. P. C., only, as no inten¬ 
tion higher than that of grievous hurt 
could be presumed against him. There is 
no doubt as to the participation of Mu¬ 
hammad riayat in the fight. I would 
therefore uphold the conviction of Nur 

Dad under S. 302, I. P. C., and confirm 
the sentence of death passed against him. 
I would also uphold the convictions and 
sentences of Ghulam Muhammad, son of 
Jan Muhammad, and Muhammad Hayat; 

and dismiss this appeal. 

r.M./r.K. Appeal dismissed. 
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Jai Lal, J• 

Baduruddin —Appellant. 

V. 

Jhangir Khan— Respondent. 

Second Appeal No. 704 of 1931, De¬ 
cided on 4th July 1932. 


Pre-emption—Suit for—Custom. 

The custom of pre-emption exists in Mahallas 
Tumbrian and Pirzadpan in the town of Sono- 
pat : f-5 P. L. R. 19CG. Dist. [P G08 C 2] 

Shamair Chand —for Appellant. 

Khnnslii Aggarwal —for Respondent. 

Judgment. —This second appeal is by 
the defendant vendee and arises out of a 
suit for pre emption The only question 
beforo me is whether the custom of pre¬ 
emption ha9 been proved to exist in Mo- 
hallas Tambrian and Pirzadgan in the 
town of Sonepat. The District Judge has 
found that both these names apply to one 
and the same mohalla and that the evi¬ 


dence on the record has established that 
a custom of pre-emption exists therein. 

On appeal Mr. Shamair Chand has re¬ 
lied upon Abdul Farah v. Mt. Sar- 
wari (l), which relates to a suit for pre¬ 
emption in respect of property situated 
in Mohalla Mashad of Sonepat. It was 
hell in that case that the custom of pre- 
empti n had not been proved to exist 
generally in the town of Sonepat and 
particularly in Mohalla Mashad. The 
present dispute however relates to a pro¬ 
perty in Mohalla Tumbrian or Pirzadgan,! 
and the general remark made in the judg¬ 
ment relied upon that no custom of pre¬ 
emption has been proved to exist in Sone¬ 
pat town is not sufficient in my opinion, 
to rehut the presumption that arises from 
the instances relied upon by the plaintifl 
pre-omptor. The most important of these 
instances is a judgment of Mr. Clifford 
which related to property situated in 
Balai Kot, which is a sub-division of 
Sonepat, and the mohalla in which the 
property in dispute in the present case is 
situated is a part of Balai Kot. The 
judgment of Mr. Clifford makes mention 
of several instances of pre-emption on 
which the finding as to the existence of 
pre-emption in Balai Kot is found to be 
proved. In addition to this the learned 
District Judge has relied upon the evi¬ 
dence of two witnesses one of whom sup¬ 
ports his testimony by mentioning two 


instances. 

The learned counsel has nothing to 
urge seriously against tho instances on 
which the conclusion of the learned Dis¬ 
trict Judge is based. In my opinion the 
learned District Judge has come to the 
risht conslusion and I dismiss this appeal 


COSt8. , . j 

/ R K Appeal dismissed . 

4906] 85 P.L.R. 1906. 
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Coldstream and Jai Lad, JJ. 

Gurdial Singh —Appellant. 

v. 

Emperor —Opposite Tarty. 

Criminal Appeal No. ]G2of 1932, De¬ 
eded on 26th April 1932, from order of 
Addl. Soss. Judge, Amritsar, D/- 13th 
January 1932. 

(o) Penal Code (1860), S. 300 — Murder 
held not established—Accused held at most 
•was accomplice lor rape. 

The accused was charged with murder. He 
was a youth of 22—23 years. The deceased was 
•a young woman of 18 or l'J, Her dead body was 
discovered in a sugarcane field. The deceased 
bad previously complained to her mother of the 
accused’s indecent overtures. On the day of the 
occurrence, as she was taking food for her mother 
who was working in a field, she was followed by 
the accused. A man working near the sugarcane 
hold heard the cries of the deceased as she was 
being strangled, came near and found theaccused 
standing outside tbo field. The accused also 
made discovery of the deceased’s ornaments 
which were removed from her bodv. When the 
body was first discovered, its posture etc., were 
highly suggestive of rape having been committed 
and that she was straugled in the commission : 

^ lha * Wfts unsafe to convict the ac¬ 
cused of murder for he probably was an accom¬ 
plice for rape and was standing out when tbo 

Cr '“?*r ^ mlDitte f [P 010 C 2) 

-. (b) Evidence Act (1872), S. 27—’ Police 

Trreat h,.| d °i eS - n °l " ece,s " ri, y formal 

arrest but also includes surveillance. 

The expression police custody ’» does not 

5 f * r, ‘ y 7°“ r f0rm81 arrest ’ 16 ft,so deludes 
-ome form of police surveillance and restriction 

on tao movements of the persons concerned bv 

vhe police. IP 611 Gil 

D C. Nagpal and 5. C. ManchanJa— 
for Appellant. 

? e *$ a { Sawhney—lor fcho Crown. 

Jai Lai, J.—Gurdial Singh, aged 22— 

J 3 y? ars . a Jat of Wad a la Kalan in tho 
Amritsar District, who is described by 
some witnesses to bo a hadmash, has been 
convicted of tbo murder of Mt. Guro. aged 

S^neh ^ h' ?° y9 f ar f' Jau = hfccr of Ufctam 
Singh, a barber of tho samo village who 

was married in another village but was 

hordTlih V,fc Vl’ e ^ par0nts afc fc he timo of 

main? a' tho P 0 3t-rnortem a 

male dead child of about seven or ei-bt 

months was found in her womb. It Ito 

appears that she was strangled to death 

as the doctor found a ligature mark all 

death b h ° ? 90k a i ad - ° fchQr 8 y m Ptoms of 
death by strangulation. When her body 
'vas first found lying in the g^^JJ 

Held of one Uttam Singh Jat her dTf ! 
was found tightly tied round her neck 
Tho doctor further found that there was 
1932 L/77 & 78 


some whitish matter resembling semen 
inside tiie vagina and on tho labia. It 
lias further been proved that she was 
fouud lying flab in the field with her 
trousers pulled down and her shirt 
pulled up. These circumstances indicate 
that she was raped before being strangled 
to death. The charge against the appel¬ 
lant however wa9 rueroly of murder. It 
is alleged on behalf of the prosecution 
that Mt. Guro was rather a good-looking 
woman and had been pestered by the ap¬ 
pellant on previous occasions with inde¬ 
cent overtures. To this however she 
had not responded ; on the other hand 
she had complained 'to her mother and 
grandmother who in their turn had spoken 
to her father Uttam Singh barber, and 
the latter had complained to the 1am- 
bardar who had advised him to send the 

girl to her husband’s house as he consi¬ 
dered it difficult to control the appellant. 
Mt. Guro had consequently been sent to 
her husband's house but was brought 
back by her parents apparently as the 
time of delivery was nearing. 

On 13th September 1931 the deceased’a 
mother Mb. Iudar Kaur aud her grand¬ 
mother Mt. Dhani had gone to collect cot¬ 
ton in their fields a sbortdistancefrom the 
ullage. Mt. Dhani remained in the field 
and asked Mt. Tndar Kaur, who returned 
to collect cotton in another field, to send 
her meal to her in the field. But before 
Mt. Indar Kaur reached her house 

for Mt r0 Di a<1 a ’ lrea ^i l0fb With thG foo;q 
for Mt Dhani with the intention of 

giving !t to her in the field where «ho 

was picking cotton. It appears that ! 

xmUi Mt :> Indar Kaur had conveved 
Mv Dhani s mossago to Mt. Guro. The 
latter neve, reached with the food where 

Mt. Dliam was and the old lady on ro 

turning to her house asked Mt. Indar 
Kaur why her food had not been sent to 
hor. Sho was told that Mt Guro ho A 

sone With the fed. Conse,ue ,tly 1 

search was made for hor Amor,™ 

Tara Singh and Sadhu Singh brothei^r 

the deceased, and Mt. Dhani’ joined thl 
seereb party. They ,o nnd th J, ^ 

£U% ro t^ti xrw V 

manner already described The fan* 
and the utensils were lyinc „ n 
ground near her. The matter fche 

ported at the thane by KuinlLT 

onMolo of the deoeaJed, and if'”^ 
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stated there that the deceased had 
probably been murdered in order to 
rob her of her ornaments. It has been 
proved that her head ornaments had 
been removed. 

At the trial evidence was led as to the 
previous conduct of the appellant in hav¬ 
ing made indecent overtures to the 
deceased, once about six months before 
her death and again a few days before it. 
It was further proved that when the 
deceased was going towards the field 
with her grandmother’s meal Gurdial 
Singh was going in the same direction 
behind her. One witness, Alia, has fur¬ 
ther deposed that be was working in his 
field about 300 yards away from Uttam 
Singh’s field when he beard screams 
from the latter field and on rushing 
towards it saw Gurdial Singh standing 
outside it. He questioned the prisoner 
what the matter was, but was told to 
mind his own business. 

The other piece of evidence relied 
upon against the accused is the produc¬ 
tion by him of the missing ornaments of 
the deceased tied in a cloth which re¬ 
sembled in texture and colour his own 
turban. These were found buried in the 
ground near the place where the body 
was discovered. This is all the evidence 
produced against the accused and the 
question is whether it is sufficient to 
prove his guilt. 


With regard to the previous conduct 
of the appellant the proof consists of the 
testimony of Atma Singh, Uttam Singh, 
Mt. Indar Kuar and Mt. Dhani. The 
two women merely depose that Mt. 
Guro complained to them of the conduct 
of the accused and that they mentioned 
the matter to Uttam Singh. The latter 
says that he complained to Atma Singh, 
lambardar, who in turn says that ho 
advised him to send the woman to her 
husband’s house. Counsel for the appel¬ 
lant has argued at length that this evi¬ 
dence is inadmissible being hearsay, and 
has relied upon Auter Singh v. Emperor 
(1). This ruling seems to support his 
contention but the learned Public Prose¬ 
cutor controverts the law laid down in 
that case and in support of his conten¬ 
tion has cited Shivabhai Becharbhai v. 
Emperor (2) in which the judgment of 

(1) A. I. R. 1924 Lah. 258=81 I. 0. 964=26 
Cr. L. J. 1140=4 Lab. 451. 

(o\ A I. R. 1926 Bern. 518=97 I. C. 660=27 
Cr. L. J. 1140=50 Bom. 683. 


this Court has been adversely criticized. 
In view of what I am going to say here¬ 
after . it is unnecessary to decide this 
matter which appears to me to be cer¬ 
tainly arguable. 

It is to be observed that though at 
the trial Mt. Indar Kaur and Mt. Dhani 
stated that the complaint by Mt. Guro 
was against Gurdial Singh alone, it is 
significant that before the police they 
had implicated one Kundan Singh, a son 
of a lambardar, also in the ailair and had 
definitely suspected him of the murder. 
Ishar is the kama of Uttam Singh and 
has stated that he saw Gurdial Singh 
following Mt. Guro when she was going 
with the food for Mt. Dhani. lie merely 
says that he was going behind her. He 
does not allege that he was at that time 
making any remarks to the woman. 
There is no reason to disbelieve him. 
The fact of discovery of ornaments of 
the deceased by the appellant is suppor¬ 
ted by the testimony of a large number 
of witnesses, who havo no reason to give 
evidence against him, and must, in my 
opinion, also be held to bo established. 

I am also prepared to believe the state¬ 
ment of Alia that he ran towards Cue 
field of Uttam Singh on hearing the 
screams and saw Gurdial Singh stand¬ 
ing outside it. His evidence however 
tends in my opinion to show that Gur¬ 
dial Singh was not the actual murderer 
of Mt. Guro. If Alia rushed towards 
the field of Uttam Singh on hearing the 
screams and saw Gurdial Singh stand¬ 
ing outside the field then the interval 
does not appear to be sufficient to enable 
Gurdial Singh to strangle the woman to 
death and then to come out of and stand 
outside the field. The circumstances 
seem to show that there were others 
also in the affair and the object of the 
culprits was to rape Mt. Guro. In all 
probability she screamed when the at¬ 
tempt was first made to rape her, and it 
is probable that she was strangled in the 
course of the commission of the rape in 
order to stifle her cries. Gurdial Singh, 
if he was one of the accomplices aud iD 
my opinion ho was, must have then been 
standing out of the fiold to keep watch 
and could not definitely be held to be 
aware that Mt. Guro would be strangled 
by one of his accomplices. It is not 
therefore safe to convict him of murder. 

There is no definite evidence of rape 
though the circumstances raise a strong 
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ground for believing that the woman 
was raped. Moreover there was no 
charge of rape. I have already held that 
the discovery of the ornaments of the 
doceised was made by the prisoner and 
I hold that there is no force in the con- 
teat-ion of the learned counsel for the 
appellant that the prisoner was not in 
police custody at the time so as to bring 
his case within the ambit of S. 27, Evi- 
donce Act. The expression ' police cus¬ 
tody” as used in that section does not 
necessarily moan formil arrest. It also 
Includes some form of police surveillance 
and restriction on the movements of the 
person concernel by the police. There 
is no doubt that Gurdial Singh was sus- 
pected when he appeared or was brought 
before the Sub-Inspector and on inquiry 
he made a statement and subseiuently 
dug out the ornaments. 

Still on the charge framed I find my¬ 
self unable to convict the appellant of 
any other offence which may have boon 
committed by him. The learned Public 
I rosecutor has frankly conceded that a 
conviction under S. 201 , I. P . G ., cannot 
under the circumstances he sustained 
l am consequently constrained to accept 
this appeal and to acquit Gurdial Sin^h. 
Uis sentence of death is not confirmed" 
Coldstream, J.—I agroe. 

S.N./r.k. Accused acquitted. 
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Emperor 

Parties. 0 ^ - Opposite 

Criminal Revn. No. 720 of 1932 Da 
Cided on 26th August 1932. case reputed* 

No so?J DfoA UJ ';? nwa,n - with 3 ! 

°d. PI- 23rd May 1932 

the.o direct withdrawal “7.' ** 'f* 2. f 

(1898), S. 173 , ‘ Criminal P. C. 

Magi8trata 0 undor 1 | a i73 a f n 5 ee i n put «Pbefore a 
him the District Maaistratn^ ' 8 f° nd,u 8 before 
tion rccolvod from outsidan 
the police to make furthor inauwJl” dlreot 

rasultof those inquiries direQt ti^ w..“^ d M a 

tor to withdraw I™! 1“ S P,03 “ U - 

any power to institute furtherYuvesHp.M® P °l ,co 
a view to find evidence r , ,uve8ti 8ation with 

This Procedure is LZiin„ f r oUr of Moused. 


Emperor v. Alt (Jai Lal, J.) 

B. R. Puri, Narinjan Dasurul Sha7nair 
Chand —for Complainant. 

C. El. Carden Noad, Govt . Advocate —■ 
for the Crown. 

Malik Mohammad Amin for A”. B . Din 
Muhammad— for Opposite Parties. 

Order.- This reference has been made 
by the Sessions Judge of Gujranwala. 
The facts as they appear from the order 
of reference are these: 

Ali and Musa wero sent up for trial by 
the police for the offeuce of an attempt 
to commit murder and were being tried 
by a Magistrate of the First Class exer¬ 
cising enhanced powers under S. 30, Cri¬ 
minal P. C. It appears that the peti¬ 
tioner Diwan Chand, who apparently is 
the injured person, had also filed a com- 
plaint against these men under S. 307, 

}* P \p" aQd fchafc complaint also was be¬ 
fore tko same Magistrate along with the 
report of the police. After the prosecu¬ 
tion evidence had been recorded bv the 
-Magistrate a charge under S. 307 I P C 

rl ame(1 tbe accu9ed ’ After 

the charges had been framed the mother 

of the accused and some other persons, 

including one Chaudhri Faiz Ali, Zaildar 

and Honorary Magistrate and Chaudhri 

Muhammad Bashir Ullah a sufednnch 

trfct a Maoi'fc t3 f iD f th r Coui * ot fcl ^ Dis- 
tnct Magistrate of Gujranwala that they 

had made both private and public ij 
quines and were satisfied thnf 

™ . false one and thtu.e Reused 

the°D?3trict b M y . h f erefor9 suggested to 

su , r r ^ ar t t „, t pX 0 ““ tin io 

ducted further investigation 

} ta District MagiSr 

in ZMZITC the d ;o° 0ate ^ ™ 
to have further investigation 1S e ? fcl M ed 
the matter in order d macle »nto 

the Public Prosecutor 

not be instructed to withdlaw^fK h ° Uld 

secution. thdraw the pro¬ 


of invesHg'aHon ofoogSle off 9 F 
respect of tvhioh infoXaS T e iZ 2 
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them are defined in the Criminal Proce¬ 
dure Code. S. 154 provides that every 
information relating to the commission 
of a cognizable offence shall bo reduced 
to writing by the officer in charge of the 
police station and shall be signed by the 
person giving it and a substance thereof 
entered in a book to be kept by such 
officer. S. 156 enables an officer in 
charge of a police station to investigate 
any cognizable case witbin his jurisdic¬ 
tion without the order of a Magistrate 
and further empowers a competent Magis¬ 
trate to order such an investigation. 
S. 157 provides the manner in which 
investigation has to be conducted where 
the commission of a cognizable offence is 
suspected and further authorizes the 
officer in charge of a police-station not 
to investigate the case if he considers 
that there is no sufficient ground for 
holding such an investigation and regu¬ 
lates his procedure in the matter. This 
section also provides the procedure that 
such officer should follow under the cir¬ 
cumstances. The nest relevant section 
is S. 170, which provides that if, upon an 
investigation, it appears to tho police 
officer concerned that there is sufficient 
evidence or reasonable ground to justify 
the forwarding of an accused to a Magis¬ 
trate he shall forward the accused under 
custody to a Magistrate empowered to 
take cognizance of the ofTence upon a 
police report and to try the accused or 
commit him for trial, and shall requirothe 
complainant (if any) and so many of the 
persons, who appear to such officer to be 
acquainted with the circumstances of the 
case as he may think necessary, to exe¬ 
cute a bond to appear before the Magis¬ 
trate to prosecuto and to give ovidonce 
(as tho case may be) in the matter of the 
charge against the accused. S. 173 
says .that cverv investigation shall be 
completed, without unnecessary delay 
and as soon as it is completed the 
polioo officer concerned shall forward 
to a competent Magistrate a report 
in the prescribed form, setting forth 
the names of the parties the nature of 
the information and the names of the 
persons who appear to be acquainted 
with the circumstances of .the case and 
shall take steps for the appearance of the 
accused and the witness as in S. I/O. 

After the above procedure has been fol¬ 
lowed by the officer in charge of a police 
station the case come3 up for hearing be¬ 


fore a Magistrate and the procedure to be 
followed by the Magistrate is mentioned 
in Ch. 18 relating to inquiry into cases 
triable by the Court of Session or High 
Court, in Ch. 20 relating to the trial of 
summons cases by Magistrates and in 
Ch. 21 relating to the trial of warrant 
cases by Magistrates. To the present 
case Ch. 21 applies. It provides that 
when the accused appears or is brought 
before a Magistrate such Magistrate shall 
proceed to hear the complainant (if any) 
and take all such evidence as may be pro¬ 
duced in support of the prosecution: 
S. 252. Then the Magistrate has to de¬ 
termine whether he shall discharge the 
accused or shall frame a charge against 
him, and if he frames a charge after re¬ 
cording the plea of the accused he shall 
if necessary examine the remaining evi¬ 
dence of the prosecution and tho evi¬ 
dence if any produced by the accused and 
then shall either acquit him or convict 


lim. 

From what I have stated above it 
rould appear that when an information 
f the commission of a cognizable offence 
3 conveyed to a police officer competent 
o investigate the same he must either 
ecline to investigate the case, if he con¬ 
fers that there is no ground to suspect 
hat an offence has been committed, or 
e must commence an investigation; and 
1 in the course of his investigation, he 
nds that there is sufficient evidence to 
istify the forwarding of the accused to a 
Ia«*istrate he must send up the case 
ndor S. 170, Criminal P. 0.. even if the 
ivestigation has not been completed. It 
□ tho other hand the investigation is 
ompleted then ho must send up the case 
ndor S. 173, and then ho has no power 
3 resume tho investigation. I am aware 
f no legal sanction for further mvestiga- 
on by a police officer if he has sent up 
fie case for trial under S. 173, especially 
•ith a view to find evidence in favour of 
he accused. This view is fully support- 
1 by a judgment of the Chief Court of 
he Punjab reported as Shiv Nath v. 
Imperor (l). Other cases cited by the 
essions Judge in his order of reference 
o not in my opinion, directly affect the 
uestion before me. 

I must now deal with the ground 
aised by tbe District Magistrate and by 
he learned Governme nt Advocate o nhig 


TigosTTP. R. 1903=86 pTlTbTioos 7 
.Or. L. J. 202. 
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behalf that the further investigation was 
necessary in order to enable the District 
Magistrate to decide whether he should 
direct the Public Prosecutor to with¬ 
draw the case. I have already stated 
that there is no legal sanction for further 
investigation in the interest of the accu¬ 
sed. S. 494, Criminal P. C., deals with 
the power of tho Public Prosecutor to 
|Withdraw from the prosecution. It pro¬ 
vides that any Public Prosecutor may, 
with the consent of the Court, in cases 
tried by jury before the return of the 
verdict, and in other cases before the 
judgment i9 pronounced, withdraw from 
the prosecution, etc. Now it will be ob¬ 
served that this section does not recog¬ 
nize the authority of the District Magis¬ 
trate to interfere with the discretion 
leither of the Public Prosecutor or of the 
.Court. The matter rests entirely with 
the Public Prosecutor and the Court be¬ 
fore which the case is pending for trial. 
^Moreover there seem to be good reasons 
why the District Magistrate as such 
should not interfere in such matters. 
As a superior Court he may have judi¬ 
cially to deal with an order passed by a 
Magistrate under S. 494; further the fact 
that the Public Prosecutor in applying 
to withdraw is acting under the instruc¬ 
tions of the District Magistrate may em¬ 
barrass that Magistrate in bringing his 
judicial miud to bear on the 'prayer of 
Public Prosecutor to withdraw from the 
prosecution. 

I have up to this time discussed the 
question from tho strict legal point of 
view In the present case the action of 
the District Magistrate was open to ob- 
jection on other grounds also. A charge 
had been framed against tho accused by 
the Magistrate, which shows that the 
Magistrate considered that a prirna facie 
oase had been made out against the accu¬ 
sed o n the evidence produced on behalf 
of tho prosecution. There was under the 
circumstances no justification for inter¬ 
fering with the trial of the case by means 
of a further investigation by the police. 

nrnv«V- CU - ed haV0 e °° d ev5den «> to 
k l - e,r ,nnocono0 by rebutting the 
prosecution case they can easily pro¬ 
duce it in Court and those who sought 

dLh«?M °. f . ftfBdavit8 t0 ^duce the 
District Magistrate to withdraw the case 

can appear befor 0 the Magistrate hold- 

mg tho trial and tender themselves as 

witnesses if they are in a position to give 


any relevant evidence. The affidavits 
sworn to by them are curious documents. 
The deponents do not profess to know 
anything personally about the case; they 
merely say that after holding secret 
and public inquiries, they are satisfied 
that the case was a false one. This proce¬ 
dure in my opinion was not only unau¬ 
thorized but was also improper and it is 
noticeable that one of the men guilty of 
it is an Honorary Magistrate. 

In my opinion therefore there is no 
legal sanction for the procedure adopted 
by the District Magistrate in this case 
and in the peculiar circumstances of this 
case, the procedure even if it had been 
legal was improper and was calculated to 
impede the proper administration of jus¬ 
tice. I therefore direct the Magistrate 
to proceed with the trial of the caso and 
quash the order of the District Magis¬ 
trate and direct that no further investi¬ 
gation be held in the case. If there is 
any evidence which the accused can pro¬ 
duce to prove their innocence it must be 
produced in the Court of the Magistrate 
before whom the case is pendiug. 

M N * Order set aside. 
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Jai Lal, J. 

Court Bar Associatioyi, In re. 
Vtdya irafi-Convict—Petitioner. 

_ * v. 

Emperor Opposite Party. 

Criminal Revn. Petn. No. 1083 of 1932, 
Decided on 14th October 1932 against 
O'dsr of AMI. Dirt. UMbtnto.tatj 
dated 1st February 1932 

1932) t m \V nCy A P ° W A r ‘ J °rdin«nc e (11 of 
sfi'l'L.. 1 «nd 4-Order .erved under 

h b g la c k,ng part in <.f s 

R,;?;T Per j 0n ‘^ Speech delivered to boycott 

part in meeting" expUUed-NroffTnJe^bl'id 
Dhtrict d M,'^ S ( S0 ( rVed T n tLo P ol itio»er by the 

El 

S?is^i^SrSrS ,,,K v f: 

under S. 17 (l) Oriminat r om ™ ittoe offonoe 
had been cLSLSff * Wl L ™ 0% 
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UcM further' : that it was immaterial whether 
more than the prescribed number of persons as¬ 
sembled as a result of the invitation director 
indirect of the accused or whether she found a 
number of persons assembled and began to make 
a speech to them or whether persons collected on 
hearing her making a speech. In either case she 
must be held guilty of the offence of having taken 
part in a meeting in contravention of the terms 
of the notice served upon her. [P G14 C 2] 

(b) Criminal P. C. (1898), S. 439—Scope. 

Revision entertained at the instance of the 
High Court Bar Association. (P G14 C 2] 

J. L. Kapur —for Petitioner. 

Abdul Rashid —for the Crown. 

Judgment. —This is a petition for 
revision of the conviction of Shrimati 
\ idya W ati under S. 21 of the Emergency 
Powers Ordinance No. 11 of 1932 and 
S. 17 (1), C riminal Law Amendment Act 
14 of 1908. She has been sentenced to 
two years' rigorous imprisonment under 
the first count and to six months’rigorous 
imprisonment under the second count, 
but the sentences have been ordered to 
run concurrently. It has been found that 
an order was served upon her by the 
District Magistrate of Amritsar under 
S. 4, sub-S. (l) of the Emergency Powers 
Ordinance No. 11 of 1932 prohibiting her 
from joining or taking part in any meet¬ 
ing of six or more persons in any public 
place within the limits of the Amritsar 
District without the permission of the 
District Magistrate. In spite of the 
service of this notice on her on 31st 
January 1932, the lady along with an¬ 
other went to the Krishna Cloth Market 
of Amritsar and there made a speech to 
the persons numbering more than 100 
asking the cloth merchants to close their 
shops and to boycott British goods. 
She was at that time carrying a minia¬ 
ture Congress flag and appealed to those 
present to enrol as recruits for the Con¬ 
gress. 

The second charge has not, in my 
opinion, been proved by the evidence on 
the record. The learned Asssistant Legal 
Remembrancer contends that by asking 
the people to enlist as recruits for the 
Congress the convict promoted the activi¬ 
ties of the All India Congress Committee 
or, in the alternative, the Amritsar Con¬ 
gress Committee, which both have ad¬ 
mittedly been declared to be unlawful 
associations. It is however conceded that 
the “Congress” has not been declared to 
be an unlawful association. On the evi¬ 
dence given in this case it is not possible 
to hold that the Amritsar City Congress 
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Committee and the All India Congress 
Committee are identical with the “Con¬ 
gress.’’ It was further contended that 
the boycott of British goods is generally 
preached by the All India Congress Com¬ 
mittee and therefore by advising people 
to boycott British goods the convict 
promoted the activities of the All India 
Congress Committee. It has not however 
been shown that the boycott of British 
goods is the monopoly of the All India 
Congress Committee or of the Amritsar 
City Congress Committee. On the evi¬ 
dence produced in this case therefore no 
offence under S. 17 (l), Criminal Law 
Amendment Act, has been proved. 

An offence under S. 21 of the Emer¬ 
gency Powers Ordinance has however been 
committed by Shrimati Yidya Wati. Her 
counsel contends that she did not take 
part in any meeting which had been con¬ 
vened independently of her, that she 
merely stood up on a platform and began 
to make a speech and a large number of 
persons collected. This the learned coun¬ 
sel contends, is not tantamount to taking 
part in a meeting as the collection of men 
under the circumstances does not amount 
to a meeting. I am unable to concede to 
this contention. It is immaterial whe¬ 
ther more than the prescribed number of 
persons assembled and began to make a 
speech to them or whether persons col¬ 
lected on' hearing her making a speech. 
In either case she must be held guilty of 
the offence cf having taken part in a 
meeting in contravention of the terms of 
the notice served upon her. It is commonj 
ground that no permission of the District 
Magistrate has been obtained by the con¬ 
vict; in fact she deliberately went out to 
defy his order. She was sentenced to 
rigorous imprisonment on 1st February 
1932 and was released on bail by my 
order dated 15th August 1932 owing to 
the serious illness of her daughter. She 
has therefore been in jail for more than 
six months and has suffered rigorous im¬ 
prisonment during that period. That, in 
my opinion, is ample punishment for her 
defiance of the order of the District 
Magistrate. While therefore I maintain 
her conviction under S. 21 of toe Ordin¬ 
ance, I reduce the sentence to the term 
of imprisonment that she has already 
undergone. She will be discharged from 
her bail bond. 

Sentence reduced. 
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Agha ITaidar, J. 

Jalal— Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 588 of 1932, De¬ 
cided on 14th October 1932, against 
order of First Class Magistrate, Gurdas- 
pur, D/- otdi January 1932. 

*'») Penal Code (1860), S. 411 —Five 
tbefts—No proof that proceeds of each Ihefl 
were received on different occasions—Con- 
victiona on five chalans is not legal. 

Where there is uo proof whatsoever that the 
accused had received the proceeds of five different 
thefts on five differeut occasions and on the 
other hand it was more likely that tho thief or 
thieves may have passed on tho stolon property 
to the accused at one and the same time, the 
accused cannot bo convicted under five separate 
chalans for the offenco of being in possession of 
stolen property under S. 411: A . I. R. 1923 Lih. 

CP 615 C 21 

(b) Criminal P. C. (1898), S. 423—Appeal 
by co-accused—Sentence of non-appealing 
accused can be reduced — Criminal Trial. 
Appeal. 

Whore one of the accused has not appealed 
but the record is before the appellate Court in 
appeal, preferred by the co-accused, sentence of 
the non-appcnriug accused can be reduced so as 
to meet ends of justice. (PG 15 C 2 ) 

Shag wan Das for Govt. Advocate—(or 
tho Crown. 

Judgment.—On 11th October 1931 , 
Jalal and Barkat were found in a jungle 
by Muhammad Shafi, P. W. 6, and AH 
Gohar, P. W. 7, under suspicious circum¬ 
stances. Two bundles were lying near 
them. Muhammad Shafi, who is a Muni¬ 
cipal Commissioner at Pathankot, and 
his companion Ali Gohar arrested them 

on suspicion and asked them what they 

had in the two bundles. The two ac- 
ouaed offered a bribe to their captors. 

them off ? !? t0 a ,‘: Cepfc iUnd marched 

tu k n 0 tho pol,ce 9fc ation. There 

oflrZt 6 *- W ® r ®?P° n0d °nd a number 
nil ’ ,Doladln f? cloths and gold and 

onsnd W0re fouad - The ac¬ 

cused did not olaim these articles as their 

ow property. Witnesses have come 

articled ^ d ^ e . nfcified tba ^rious stolen 
articles as their property. Thev have 

raittecT in a th d ^ had been cora - 

nVi a ! u th6,r hoas08 shortly before 
13th October 1931. There cannot there 

lore be any doubt whatsoever that the 

ESSSSms-c 


The trial Magistrate has referred in 
his judgment to a case reported as Hayat 
v. Emperor (l) where Addison, J., after 
discussing various rulings on the point, 

has observed as follows: 

"It seems to me that the correct view is that 
the prosecution must establish its case and that 
it was therefore for the prosecution to establish 
that there were three different actsof receiving.** 

This is my view also independently of 
the decision cited above and I therefore 
readily follow it. The trial Magistrate 
ha9 properly referred to this decision; 
but, curiously enough, lie has convicted 
the appellants in five different cases 
under five separate chalans for the 1 
offence of being in possession of stolen 
property upder S. 411, I. P. C. That is 
exactly the view of law which has boon 
held to be illegal under the authority 
cited by the Magistrate and yet in direct 
conflict with this view he has solemnly 
tried the accused persons for five differ¬ 
ent offences under S. 411, I. P. C , and 
has recorded their convictions. There is 
no proof whatsoever that the accused had 
received the proceeds of five different 
thefts on five different occasions. For 
aught we know the thief or thieves may 
have passed on the stolen property to 
the accused at one and the same time. 

I therefore while maiutaiuing the con¬ 
viction of the two accused in case No. 5/2 
of tho original Court, reduce the sentence 
of Jalal to three years’ rigorous imprison- 
ment. I note that both the accused 
persons are previous convicts and have 
been rightly tried and convicted under 
S. 411/75, I, P. C. Barkat has not ap¬ 
pealed, but the record is before me. I 
reduce his sentence to 18 months’ rigorous* 
imprisonment as I consider it would meet 
the ends of justice. The conviction and 
sentence of Jalal and Barkat in the con¬ 
nected case3 are hereby set aside. 

_ Sentences reduced , 

(1) A. I R 1928 Lah, 697=110 I. C. 67.8=09 
Cr. L. J. 797, 
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Jai Lal, J. 

Partap S/wp/i—Conviot—Petitioner. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 1127 of 1932, Da- 
oided on 21st October 1932, against order 

1932 11113801 An3rifc3ar - D /- 18th July 
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^ Criminal Law Amendment Act (1908), 
S. 17 (1) and (2)— People asked to join Con¬ 
gress— Boycott of British good* preached — 
Civil disobedience promoted—Speaker is not 
guilty under S. 17 (1) or (2) — Speaker how¬ 
ever resisting being apprehended is guilty 
under Penal Code (1860), S. 224. 

The mere fact that people are asked to join the 
Congress and the boycott of British goods is 
preached and also the civil disobedience move¬ 
ment is promoted dees not make a conference 
identical with the associations declared to be un¬ 
lawful and the speaker cannot be convicted under 
S. 17 (1) or (2). If however ho resists being ap¬ 
prehended by not allowing police to remove him, 
he is guilty under S. 224, Penal Code. 

[P G16 C 2] 

Darnam Singh —for Petitioner. 

Abdul Rashid —for the Crown. 

Order. —The petitioner Parfap Singh 
presided at a meeting of the Punjab Poli¬ 
tical Conference at Amritsar on 4th June 
1932. He was arrested by the police 
under S. 17 (2), Criminal Law Amend¬ 
ment Act, and at the time of his arrest, 
it has been found, he resisted being ap¬ 
prehended by not allowing the police to 
remove him and by kicking out. It is 
however conceded that no injury was 
caused to any police officer. He was con¬ 
victed under S. 17 (2), Criminal Law Am¬ 
endment Act, and S. 224, I. P. C., and 
was sentenced to two years' rigorous im¬ 
prisonment under each count in addition 
to One. 

The Sessions Judge on appeal consi- 
dered that no offence under S. 17 (2) has 
been proved but that the accused could 
be convicted under S. 17 (l) and he al¬ 
tered the conviction accordingly, and he 
maintained the conviction under S. 224 
but reduced the sentence to six months 
rigorous imprisonment and also the sen¬ 
tence of fine. The Assistant Legal Re¬ 
membrancer who appears for the Crown, 
states that S. 17 (l) has no application 
to the case but he contends that b. 17 U; 
was applicable to the facts found. The 
learned Sessions Judge has however found 
that the identity of the Punjab Political 
Conference with any of the associations 
which have been declared to be unlawful 
has not been proved. But the Assistant 
Legal Remembrancer says that in view of 
the fact that the civil disobedience move¬ 
ment was supported at the conference 
and also the boycott of British goods and 
the people were asked to join the Congress 
movement, it must bo assumed that the 
conference at which the petitioner pre- 
8 ided was really a meeting of the Am¬ 
ritsar Congress Committee or the All 


India Congress Committee' hut it has Dot 
been established by any evidence on this 
record that the conference was really a 
meeting of any of the associations which 
had been declared to he unlawful. In my 
opinion the mere f act that people were 
asked to join the Congress and the boy¬ 
cott of British goods was preached and 
also the civil disobedience movement was| 
promoted does not make the conference 
identical with tho two committees which 
had been declared to he unlawful. Id my 
opinion therefore no case under S. 17 (2) 
or S. 17 (l), Criminal Law Amendment 
Act, has been established against the peti¬ 
tioner. 

It is next contended by the petitioner’s 
counsel that under the circumstances his 
arrest was illegal and therefore he could 
resist it. This argument was only half-! 
heartedly advanced and there is no force 
in it. At tho same time having regard to 
the fact that the petitioner has been 
found not to bo guilty of any cognizable 
offence the sentence awarded to him is 
severe. He has already suffered about 
five months’ rigorous imprisonment and 
I consider that it is ample punishment 
for his conduct in resisting his arrest. I 
therefore accept this petition and set 
aside the conviction of the petitioner and 
the sentence under S. 17 (1), Criminal 
Law Amendment Act, and while main¬ 
taining his conviction under S. 224 re¬ 
duce tho sentence to the term of rigorous 
imprisonment already suffered by him. 
The sentence of fine is set aside and the 
fine, if paid, shall be refunded. 

R Ki Order accordingly. 
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Tek Chand and Agha Haidar, JJ. 

Narain Datt— Plaintiff—Appellant. 

v. 

Kirpa Kishen —Defendant Respon¬ 
dent. ^ 

Second Appeal No. 6^5 of 1927, Do- 
cided on 14th October 1931, against de¬ 
cree of Dist. Judge, Multan, D/- 6th De¬ 
cember 1926. 

(a) Stamp Act (1899), S. 35-Suit on dociK 
ment alleged to be pro-note — Document 
found to be insufficiently stamped agreement 
—Court should, before dismissing suit for 
not paying penalty, definitely find the nature 
of document and necessary penalty thereon. 

A suit was brought on the basis of a document 
alleged by the plaintiff to bo a promissory note 
The trial Court dismissed the plaintiff s sui 
holding that the document was Dot a promissory 
note but was an insufficiently stamped agree- 


1932 

went nnd therefore could have been admitted in 
ovidenco only if the penalty bad been paid ac¬ 
cording to the provisions of S. 35. The counsel 
for the plaintiff, at any rate during the course cf 
tho arguments, showed his readiness and will¬ 
ingness to pay the deficiency in the stamp and 
the penalty prescribed by law, in case the Court 
held that the document was not a promissory 
note The plaintiff did not know that this offer 
was rejected until the judgment had been pro¬ 
nounced. 

Held : that it would have been much more 
satisfactory if the trial Court had recorded in the 
earlier stages cf the case a definite finding on 
the issue as to whether or not the document was 
a promissory-note, and that, if it was an agree¬ 
ment, what penalty was payable by the plaintiff 
before the document could be so admitted. 

IP 617 C 2] 

(b> Negotiable Instruments Act (1881), 
S. 80—Document, basis of pro-note, held not 
to be pro note — S. 80 does not apply — No 
notice claiming interest — Plaintiff is not 
entitled to any interest—Interest. 

Wherein a suit on an alleged pro-note it is 
held that the document is not a promissory-note, 
the provisions of S. £0 cease to be applicable, and 
iq the absence of any evidence cn the record 
that any notice claiming; interest was ever 
served upon tbo defendant the plaintiff is not 
entitled to claim any interest. [P 618 C 1] 

Har Gopal —for Appellant. 

Achliru Ram for Badri Das —for Res- 
pondent. 

Agha Haidar, J. This appeal arises 
out of a suit brought on the basis of a 
document, Ex. P.A.. alleged by the plain- 
tilt to be a promissory note. The suit 
was contested by the defendant on the 
ground that the document sued upon 
was not a promissory note, and that in 
any case, it was not executed for co’nsi- 

HTnl 0 "',^ WaS fUrfchCr P,eaded 
the plaintiff was not entitled to claim 

interest on the amount which he claimed. 

lhere were other pleas also but we are 

not concerned with them in this appeal. 

The trial Court dismissed the plaintiff’s 

suit, holding that the document was not 

Sr noko b » k was an insuffi. 
: agreement and therefore 

could have been admitted in evidence 

had been paid accord - 
o i r? 1 ,? 8 oi s - 3s - stam p Act 

Sid -s b d- D 

-s a». chlflenged'on 
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its being deficient in stamp duty, it could 
not l.e admitted in evidence. The 
learned Judge however recorded findings 
on other issues and came to tho conclu¬ 
sion that the document was for consider¬ 
ation to the extent of Rs. 1,033-3-6 ; 
but, in view of his finding that the plain¬ 
tiff's suit failed cn the question of the 
admissibility cf the document, Ex. P-A., 
he dismissed the appeal. The plaintiff 
has come up to this Court in second ap¬ 
peal, and Mr. Har Gopal, who appeared 
on his behalf, argued strenuously that 
the Courts below were in error in hold¬ 
ing that the document was not a promis¬ 
sory note. After examining the terms of 
the document and carefully considering 
the arguments advanced by Mr. Har Go¬ 
pal, we are satisfied that the document is 
not a promissory note as defined in S. 4, 
Negotiable Instruments Act, but is an 
agreement and therefore liable to be 
stamped as such. Mr. Har Gopal fur¬ 
ther argued that the learned trial Judge 
ought to have accepted the penalty offered 
by the plaintiff in the trial Court and 
that his action was precipitate in not ac¬ 
cepting the penalty and dismissing the 
suit. 

There is no doubt that the learned 
Judge of the trial Court has not adopted 
tho proper procedure in disposing of this! 
matter. It would have been much more' 
satisfactory if ho had recorded in the ear. 
Her stages of the case a definite finding 
on the issue as to whether or not the 
document was a promissory note, and 
that, if it was au agreement, what pen-i 
alty was payable by the plaintiff before 1 
the document could be so admitted. The 
trial of this case went on nnd, although 
there are no definite proceedings on the 

record showing that the plaintiff had at 

any time formally offered to pay the 
penalty, there cannot bo any doubt, on a 
perusal of the judgment, that the counsel 
for tho plaintiff, at any rate, during tho 
course of the arguments, showed his 
readiness and willingness to pay the defi- 

chS 'k th r Stan ? P and th ° ponalk y Pres- 
that a "’' ,Q CaS6 the Courfc he,d 

that the document was not a promissory 

rejected uutil the judg¬ 
ment had been pronounced. After this 

freTh Offer "° ^ t0 make a 

Court °xr T d payment in tho trial 

that n t f': A ° hhra Ram fftirl y conceded 
that in these circumstanoes tho plaintiff 
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ought to have been given an opportunity 
in the appellate Court to make good the 
deficiency and to ask the Court to admit 
the document in evidence. Wo are satis¬ 
fied that the contention of the learned 
counsel for the appellant on the question 
of payment of penalty is correct and, 
having regard to all the circumstances of 
the case, it is open to the plaintiff appel¬ 
lant to pay the deficiency in the stamp 
duty together with the penalty at this 
stage. 

The only other point argued on behalf 
of the appellant was that the Court be¬ 
low, having regard to the provisions of 
S. 80, Negotiable Instruments Act, ought 
to have allowed interest to the plaintiff- 
appellant at the rate of six per cent per 
annum from the date of the document up 
to the date of realization. This argu¬ 
ment is fallacious, because once it is held 
that the document is not a promissory 
note the provisions of S. SO, Negotiable 
Instruments Act, cease to be applicable. 

Taking the document as an agreement, 
the further question arises that there was 
no notice given by the plaintiff to the de¬ 
fendant intimating that interest would 
be charged from the date of the notice. 
There is no evidence on the record that 
any notice to this effect was ever served 
upon the defendant. Therefore the plain¬ 
tiff is not entitled to claim any interest. 
The sura of Rs. 1,096-3-G calculated by 
the lower appellate Court would there¬ 
fore stand as it is. 

I therefore allow the appeal, set aside 
the judgment and decree of the two Courts 
below and grant the plaintiff a decree for 
Rs. 1,080-3 6 with proportionate costs, 
conditional upon his paying within a 
period of one month from to-day the defi¬ 
ciency in the stamp duty plus the pen¬ 
alty, thi 3 sum being Rs. 5-7-0. If the 
plaintiff fails to pay this sum within the 
prescribed period his appeal shall stand 
dismissed with ccsts. 

Tek Chand, J-— I agree 

1? K Appeal accepted. 
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Jai Lal, J. 

( Pandit) Kundan Lal— Decree-holder 
-Petitioner. 


v. 


Allah Bakhsh and others— Judgment- 
debtors Opposite Tarties. 

Civil Revn. Petn. No. 38o of 1931, te¬ 
nded on 14th July 1932. 


Civil P. c. (1908), O. 21. R. 58 and O. 34, 
R- 5 Final decree for sale of property 
under O. 34, R. 5—Objection under O. 21, 
R. 58 to sale of property cannot be enter¬ 
tained. 

Objection under O. 21, R. 59, can only bo made 
to the attachment of the property, and after an 
attachment has taken place. Consequently 
Court has no jurisdiction to entertaiu an objec¬ 
tion under 0.21, R. 58, when tho property is 
proposed to be sold in pursuauco of a final decree 
for its sale at the instance of a mortgagee. 

IP 618 C 2] 

Shamair Chand —for Petitioner. 

Sheikh Mohammad Amin —for Oppo¬ 
site Parties. 


Judgment.— The petitioner having ch¬ 
ained a final decree for sale of property 
nortgaged to him proceeded to sell that 
property. The respondents filed objec¬ 
tions under O. 21, R. 58, objecting to the 
sale of tho property on tho ground that 
,hey had purchased the property in an 
luction sale held by the Court f»nd that 
n previous proceedings the decree-holder 
petitioner had objected to the sale of the 
property but his objection had been dis- 
illowed and he had not filed a suit under 
3. 21, R. 63. It is not necessary for me 
,o decide, indeed I have no jurisdiction to 
lecide in this case, what would ultimately 
)e the effect of tho conduct of the peti- 
ioner in not filing a declaratory suit 
inder 0. 21, R. 63. The first question 
hat I have to determine is whether it 
vas open to the respondents to file an 
Ejection under 0. 21, R. 53. Now 0. 21, 
R. 58, provides : 

“ Where any claim is preferred to, or any ob¬ 
jection is made to tho attachment of, auy pro- 
aerty attached in execution of a decree on bo 
ground that Fuch property is not liable to such 
ittachraent, the Court shall^ proceed to m\CFti- 
;ate tho claim or objection.* 1 

The objection therefore under 0. 21 
R. 59, can only be to the attachment of 
the property and after an attachment has 
taken place. It is conceded that no at- 
tachment took place in this case and no 
attachment was necessary because the 
property was sold in pursuance of mort¬ 
gage decree directing its sale. No a - 

tbority baa bean cited m support of the 
proposition that an objection under U. zi. 
R 58, is maintainable when the proper > 
i 9 'proposed to be sold in pursuance of a 

decree for its sale at the instance o a 

mortgagee. In my opinion the objection 
as to jurisdiction of the Court e ow 

ascertain the objection 3 -^'.u^petition 
set aside the order, accep ing the Petit on 
and direct the Judge of the Court below 
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to proceed with the sale of the property 
in accordance with law. The petitioner 
will have his costs against the respon¬ 
dents. 

P.K./fl.K. Petition allowed . 


A. I. R. 1932 Lahore 619 

.Jai Lal, J. 

Kesho Ilavi —Plaintiff—Petitioner. 

v. 

Joti Sarup Goela k Sons and others —- 
Defendants—Opposite Party. 

Civil Revn. Petn. No. 701 of 1931, 
Decided on 12th July 1932, against order 
of Senior Sub-Judge, Simla, D/- 21st 
November 1931. 

Principal and Agent —Suit for accounts by 

principal Preliminary decree directing 

plaintiff to apply for appointment of com- 

mn&ioner for taking accounts—Subsequent 

amendment that on plaintiff failing to apply 

by certain date defendant may apply or 

Court may take steps on its own initiative is 

c C o mpetenl in law *“ c »vil P. C. (1908), 
vl. 6, R. 17. 

Where the relationship of principal and Agent 
is found to subsist between tbo parties, it is the 
principal who is entitled to accounts against the 
agent and tbo agent is ordinarily not entitled 
to claim accounts against the principal. Whero 

“ r °, r Vu a , suit . for ^ndition of accounts, 
instituted by the principal agaiust his agent a 

M'T r crc ? for taking accounts is passed 
and the direction is added that “plaintia will ap- 

,v;u f »° r » thc a PP°"? tmo “t of a suitable person who 
will act as commissioner for the taking of «*- 

daflnH 5 ?° d tho . GoUrt on the application of the 

defendants amends tho docrce that on plaintifl 

failing to apply for the appointment of a com- 

n Crta ' >a dat0 ' the defendant m?v 

ftSln ^ may tak0 “^essarv steps on 

3 thJt nracMrln ’ effect of tho ““oedment 
” Pmct cany a docroo for rendition of ac- 

d°St and°s U o?h be P3SS °/ in favour of the defen- 
nndM tbo^rn 0 ameDdm . out against tho plaintiff 

and so the amendment is not competent in law; 
Foil R ' 9 7 Z,3; '- 701 - Fo "- : 32 All. 525. not 

or T3 ’ t Tt ^ P619 °2.P G20 0 1] 
o. L. Pun— for Petitioner. 

Nawal Eishore for Opposite Party. 

Judgment.—In a suit for rendition of 

rr tS ! aa ! il “ t0d b V owner of a 

deeree forTt ? 86nt “ P'=>™in a ry 

IZ ’rZ r kWe 01 *>• Posted 

t“c iltatr '™ add » d »“ b o eodo, 

suitX“"o” i: 'IK,,'" S h o '.‘ PP0i " l " e “‘ 01 * 

the taking of accounts » c °“nnss.oner for 

Tfm decree was passed on 15th April 

tl uJnJTT, th “ iodsment o 

were S E™ 1 various pleas 

thauhe S,* h8 h °« wS 

other was that th«^r™ d , ° y lime and the 


r ary 1927, and that he was not liable to 
* render accounts from that date to the 
. institution of the suit which was on 17th 
July 1930. A reference to the written 
statement of the defendant further shows 
that he further stated that if he be found 
liable to render accounts, the same be 
taken and that if as a result of the taking 
of the accounts, any amount were found 
to be due in his favour the same should 
be decreed against the plaintiff and vice 
versa. No set off was claimed by the 
defendant as such. It appears that after 
the decree had been passed, the plaintiff 
changed his mind and did not apply to 
the Court for the appointment of the 
commissioner for taking accounts and 
consequently the defendant made an ap¬ 
plication that the decree be amended so 
as to enable him to apply for the appoint¬ 
ment cf a commissioner. In consequence 
of this application the learned Judge 
deleted the last sentence of the decree 
which was the same as the last sentence 
in his judgment a3 quotei above, and in 
place thereof substituted the following: 

Plaintiff will apply for tho Appointment of a 
suitable person to take Accounts between the par¬ 
ties on or before I5th December 1931; if he fails 
to apply by that date defendant may apply or 

the Court may take the necessary stops on its own 
initiative. 

This amendment was made in the de- 
creo but the judgment was allowed to 
remain as it originally was. The con¬ 
sequence is that the decree as it now 
exists is not in accordance with the jude- 
ment. This i 3 one objection to the course 
adopted by the learned Judge of the 
Court bebw The other objection is this 
that the result of the amendment is that 
the defendaut who is the agent in this 
case and who has been held liable to re U . 
der accounts to the plaintiff, his principal 
has been given the power to insist upon 
the plaintiff to take accounts. This in 
mv opinion he was not entitled to do. In 
f. /' f • f 927 P ah - 701. I held that when 

oun r ; a ‘:° n K 9h, f u . prinoi ^ 1 agent is 
found to subsist between the parties, it is 

a of; pr . incipal w ho ls entitled to accounts 

nar ? v not Tft ? d the ftgent ia ordi- 
“ T enfclt ! od ^ claim accounts 

bflookVd h ftf 1) r rinC,Pa1, The action may 
bo looked at from another point of view 

IJ ! M \TV Su PP°9i°g as a result of 

r 3 fl 7 Uk0n a sum 53 ^und due 
ftl; h Au 6ndanfc caQ a d ®oroe be passed 

S not h lftiDtiff -° r . that amou “t? I 
k nofc> beoaus0 »t 13 the defendant 
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•who has to render accounts and not the 
plaintiff. The only result of the plaintiff 
not applying within the prescribed time 
for the appiontment of a commissioner 
j would be that the decree obtained by 
him for rendition of accounts would be¬ 
come infructuous and incapable of exe¬ 
cution and therefore there will be no 
liability of the defendant to render ac¬ 
counts. If the defendant claimed any 
amount to be due to him as a result of 
the accounts he should have claimed a 
set-off, in order to enable the Court to 
grant him a decree for that amount. 

The effect of the amendment of the 
decree therefore is that on the plaintiff 
failing to apply for the appointment of a 
commissioner, practically a decree for 
rendition of accounts would be passed in 
favour of the defendant against the plain¬ 
tiff which could not be done in a suit for 
rendition of accounts by a principal 
against his agent. Parmanand v. Jugat 
Narain (l), is no doubt an authority in 
support of the contrary proposition, but 
I prefer to follow the view taken in this 
Court. For the foregoing reasons I am 
of opinion that the amendment of the 
decree ordered by the learned Senior Sub¬ 
ordinate Judge was not competent in law, 
and accepting this petition with costs 
I set aside the order passed by him on 
21st November 1931. 


P.N./b.K. 


Petition allowed. 


(1) (.11)10] 32 All. 525=0 I. C. 103. 


A. I. R. 1932 Lahore 620 (1) 

Dalip Singh, J. 

Tlarke —Creditor—Appellant. 

v. 

Kalyan Singh (Official Receiver) Rup 
Raj and another (Creditors) and Sudhan 

Insolvent)—Respondents. 

Misc. First Appeal No 1436 of 1931, 
Decided on 10th March 1932,r^ftth 
)r der of Dist. Judge, Karnal, D/- 8th 

Co"n 8 uf'ord'r‘toTci^ 

WsL of the alleged 
debts (even mortgage-debt) if disputed.^ 62QO 2] 

Qabul Chand for Shamair Chand—lor 

^AmarNath Chona and Ram Lai Anand 
—lor Respondents. 


Judgment. — The counsel contends 
that as the debt due to Harke was a mort¬ 
gage the Court could not go into the 
question of the existence of the debt. I 
am unable to concede this proposition. 
The Court in order to decide whether a 
debtor-petitioner is unable to pay his 
debts, must go into the question of the 
existence of the alleged debts if disputed. 
There was a special issue as to the debt 
due to Harke and there is a statement by 
Harke’s counsel that be dees not wish to 
produce any evidence. The evidence led 
by the petitioner does not establish the 
existence of the debt and I accordingly 
dismiss this appeal with costs. 

K.K. Appeal dismissed. 

A. 1. R. 1932 Lahore 620 (2) 

Bhide, J. 

Jaswant Singh and others Plaintiffs 
—Appellants. 

v. 

Gobind Ram — Defendant— Respon¬ 
dent. . 

Second Appeal No. 1017 of 1931, Deci- 
dec! on 23rd May 1932 , against decree of 
Di 9 t. Judge, Rawalpindi, D/- 12th March 

Negotiable Instrument* Act (1881), S. 78— 
Holder of promissory note can realize debt 
even where consideration had come from 
firm of which holder was member. 

Tbo holder of a promissory uoto is entitled 
realize the debt although the consideration had 
really come from a firm of which tbo holder was 

a member for the consideration need not come 

from the promisee : .4. J. 21. 1928 Cal 148 . 
AIR 1930 Pat. 313 and A. J. B- 1931 All. 108, 
tig'iuad. 89 (F.B.) and A. I. B.mSCal 

149. Foil. U 3 

Mool Chand—tor Appellants. 

Ram Lai Anand 7—for Respondent. 
Judgment.-The plaintiff Bishen Singh 
sued in this case for recovery of Rs. 
on the basis of a promissory note executed 
by defendant in his favour. Defendant 
pleaded that the debt was really due to a 
firm named Bishen Singh-Ram 5 Singh of 
which the plaintiff was a partner and 
that the debt had been paid off. 1 ho 
trial Court decreed the claim but the 
lower appellate Court has dismissed it, 
on the ground that the debt was really 
due to the firm named above. From tin 

decision plaintiff has Preferred a second 

appeal. It is contended on behalf ol the 
plaintiff-appellant that it was not open 
to the defendant to plead that the de 

was due to a different 
the plaintiff alone as the holder ol tb 
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promissory.note was entitled to realize 
it. Reliance was placed in support of 
the contention on S. 7S, Negotiable In¬ 
struments Act, Suba NarayanaVathiyar 
v. Ramaswavii Aiyar (l) and Reoti Lai 
Manna Kuntvar (2). The learned 
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counsel for the respondent on the other 
hand urged that the firm Bishan Singh. 
Ram Singh alone could have sued, as the 
holder was a mere benamidar and the 
consideration had come from the firm. 
Reliance was placed in this respect on 
Rrojo Lai y. Budh Nath (3) Surjug 
Singh v. Deosuran Singh (4) and Seda 
Ram v. Eoti Lai (5). But these rulings 
cannot help the defendant in the present 
case. 

It is recognized in those rulings that 
ordinarily it is the holder of the pro¬ 
missory note alone who can realize the 
amount due on it, but it is held that the 
real owner may be ablo to sue on it in 
those rare cases when he is in a position 
to get a discharge from the holder e. g., 
when the holder himself admits such per¬ 
son s rights. This is however not the 
situation in the present case. The plain¬ 
tiff in the present case is the holder, of 
the promissory note and he is certainly 
entitled to realise the amount due on it. 
The lower appellate Court has found that 
the consideration came from the firm but 
leven so, it would be lawful; for considera¬ 
tion need not necessarily come from the 
promisee. As laid down in Suba Nara. 
yana Vathiar v. Ramaswami Aiyar (l) 
in a suit by the bolder of a promissory 
note it is not open to the defendnnt to 
plead that ho has paid tho amouut to a 
third person and the plaintiff was a more 
benamidar. On the other, hand, if the 
firm sues him again, he can plead payment 

W r r 1 VKl0 Dr0j ° Lal '• Dlulh 

Natli [S) In my judgment tho decree 

granted by the trial Court was corroct. 

I accept the appeal and restore it. Plain. 

tiff will got his oosts throughout. 

_S.N./R.k. _ Appeal allowed. 


(1) [1907] 30 Mad. 9S=1G M. L J fins fp r \ 

tsi jao 1 - b - u22 


<8) cJ.'Si 1923 0aL 148=105 I. 0. 549=5 5 
! 4 ] * * l' 1930 p at. 319=123 I. 0 395 

All.'* 1931 AU * 108=130 U698= 
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Abdoe Qadir and Monroe, JJ. 
Sher Singh —Convict—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 53G of 1932, De¬ 
cided on 14th July 1932, against order of 
Sess. Judge, Ludhiana, D/- 8 th April 
1932. 

Penal Code (1860), S. 302—To justify con¬ 
viction on approver's evidence it is sufficient 
if corroboration is merely circumstantial evi¬ 
dence of accused’s connexion with crime— 
Evidence Act, S. 114, Illus, (b). 

To justify conviction on an approver's evidence 
the corroboration need not be direct evidence 
that the accused committed the crime; it is 
sufficient if it is merely circumstantial evidence 
of his connexion with the crime. [P G23 C 1] 
Whero in a murder case, the Court finds that 
the approver’s story that the accused took part in 
the commission of the murder is true and fur¬ 
ther finds tha t there is general corroboration 
the fact that the accused produced certain arti¬ 
cles belonging to the deceased is sufficient to 
justify the conviction of tho accused for tho of- 
fenco of murder : Rex v. Buk.-rville, 1916 2 
A'. B, C53 and llcg. Birhctt, (1873) 8 C and P 
732 - p oll. IP G22 C 2; P 023 Otfl 

Jhanda Singh —for Appellant. — 
Des Raj Sawhney —for the Crown 2 
Monroe. J.—Shera and Surja hije 
been convicted unler S 3 . 396 and 302, 
I. P. C., and both have been sentenced to 
death. The case arises out of the death 
of Mt. Parji. On 9th January 1933 . j n 
tho morning, persons passing near her 
house noticed that there was no sign of 
life about it at a time when every one 
would have been expected to be m, 
Naraiu Singh, lambardar, having had his 
attention directed to this called into tha 
house of Mt. Parji and receiving no 
answer sent Banta Ram to the police 
sta ion to make a report. Head Constable 
Ghulam Haider Shah immediatly proceod- 
ed tothe house and, having summoned 
elatives of Mt. Parji, entered the house 

a l h ' nb,D ( g , a laader - ne found the 
dead body of tho deceased lying inside a 

room and the floor covered with blood 
Li dU 6 i h9r ‘- n fche house he found 

“J* 9 ?f d ? r ft “ d show,n 8 by their appear, 
anco that the whole house had been 

thoroughly ransacked; he examine! the 

fabric and found that two or three bricks 
0 the oornice of the verandah roof were 
broken and some marks of friction were 
found on the roof and on the outer wall 

nd ai 80 on kho baok wall 0Q thfl oppogi “ 


r 


3 

c 


7* 




TI10 dootor 3 report shows fchaf j 
ceased had Incised 
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a yellow trouser thread was firmly tied 
round the lower part of the neck. The 
cause of death was shock and haemor¬ 
rhage due to injury to the carotid arte¬ 
ries and strangulation. 

The case was investigated by Ali 
Ahmad Khan, Sub-Inspector of Police, 
who commenced his investigation on 10th 
January. He found no clue on that day 
hut states that ho found a clue later 
from Prem Singh and Ram Singli lambar- 
dar; and on the information furnished by 
those persons lie summoned Kashi Ram 
and also Hari and Nathu. Kashi Ram 
became an informer and his evidence is 
that he was acquainted with Nathu, Hari, 
Surja and Shera and used to go to Nathu’s 
haithak and that before this occurrence 
Nathu had suggested that they would rob 
Mt. Tarji who was a money-lender and 
had considerable property. He states 
that ho was reluctant to join and that ho 
mentioned the matter to Prem Singh at 
the instigation of the other four to see if 
he would join, but Prem Singh refused. 
Being himself subjected to further per¬ 
suasion he eventually agreed to join and 
it was settled that the five should meet 
at Nathu’s baithak on that evening. Ac¬ 
cordingly they met at 8 o’clock. When 
Kashi Ram arrived he found the other 
four already present. They left about 
10 o’clock and reached Mt. Parji's houso 
about a quarter of an hour later. Shera 
was armed with a spear, Hari with a 
gandasi, Suraja with a bamboo stick 
and Nathu with a gandasi. Kashi Ram 
was empty-handed. He describes their 
meeting with various persons on the way 
and then states that when they arrived 
at the house they scaled the wall and 
wont up to the roof, dropped to a lower 
roof of a kitchen and from there jumped 
down into the courtyard. They found 
Mt. Parji sleeping on a charpoy in the 
verandah and she woke up on hearing 
the noise but they at once caught hold of 
her, gagged her and then tortured her to 
obtain information of the valuables in 
her house. She pointed to various places 
and ultimately they collected a num¬ 
ber of gold ornaments and some money. 
When she had pointed out all that she 
was willing to do Shera strangled her 
with the thread of a salwir. She 
became unconscious. He then took her 
into another room, drew attention to the 
fact that she had recognized them all 
and suggested that she should be killed. 


The informer then gives a full account 
of how she was put to death. 

Nathu and Hari were acquitted at the 
trial by the learned Sessions Judge on 
the grouud that there was no corrobora¬ 
tion of their participation in the mur¬ 
der. The learned Sessions Judge held in 
the case of the two appellants that there 
was sufficient corroboration. There can 
of course not bo the slightest doubt that 
Jit. Parji was murdered and her house 
was looted, and in my opinion, there is 
equally little doubt that Kashi Ram, the 
informer, was a member of the party which 
perpetrated the offences. His own state¬ 
ment is a convincingoneand in addition, 
shortly after his arrest, as appears by the 
evidence of Indar Singh, P. W. 10, he led 
the police to his house and after digging 
up the ground in his cattle-kotha he pro¬ 
duced certain gold and silver ornaments 
which were tied in a piece of cloth. He 
also produced from his house Rs. 16 in 
cash. He himself states that his share 
of the stolon money was Rs. 16 and as 
will appear afterwards, the gold arid sil¬ 
ver ornaments have been identified by 
independent witnesses as the property of 
Mt. Parji. (After considering evidence 
about corroboration his Lordship proceed¬ 
ed). The learned counsel for the defence 
has attacked the prosecution case on 
general grounds arguing that the story is 
not a convincing one and pointing out- 
that the evidence of witnesses called by 
the prosecution for the purpose of prov¬ 
ing the association of Kashi Ram and his 
companions was almost certainly untrue. 
In considering the case I have discarded 
this evidence. I have come to the con¬ 
clusion that the informer’s story is true, 
that there is sufficient general corrobora¬ 
tion and that if it is sufficiently corro¬ 
borated as to participation by the aocused, 
the case for the prosecution is a satis¬ 
factory one. The learned counsel- then 
object’s that the corroboration to be 
found in the production of the articles by 
the two accused is insufficient. The point 
of view which he seemed to me to put 
before us was that the corroboration ne¬ 
cessary to permit a conviction on 
mer’s evidence must actually establish 
the participation of the accused in the 
crime and would therefore as has been 
on several occasions pointed out, m 
such as to do away with the necessity 
for relying on the statement o. cne 
former at all. 
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It was laid clown in Rex v. Baskerville 

(1) that tho corroboration need not be 
(direct evidence that the accused commit¬ 
ted the crime ; it i3 sufficient if it is 
moroly circumstantial evidence of his 
connexion with the crime and the case 
of Reg v. Birkett (2) was quoted as an il¬ 
lustration of tho statement. In that 
case the prisoner was indicted for re¬ 
ceiving stolen sheep. The evidence con¬ 
sisted of the statemtnt of an accom¬ 
plice, and to confirm it it was proved 
that a quantity of mutton corresponding 
in size with the sheep stolen was found 
in the prisoner's house. The presence of 
the mutton in the prisoner's house was 
held by the Judge to he such a confirma¬ 
tion of the accomplice's evidence as 
would permit tho Judge to allow the case 
to go to the jury. Tho nature of the con¬ 
firmation in that case and in the case bo. 
fore us is of exactly tho same kind though 
in tho present caso tho property has nob 
been in any way changed in its character. 
I am therefore of opinion that the deci¬ 
sion of the learned Sessions Judge in 
holding the offences proved against tho 
two accused is a correct decision and 
accordingly I would refuse this appeal 
and conSrni the conviction and sentence. 

Abdul Quadir, J. —I concur. 

P.N./r.k,_ Appeal dismissed. 

{1) ft®. 10 / ?• G53=S6 _ L.’J.li. iT 28= 

(2) [1S73I 3 C. A 1- 732. P ' 44C= °° S ’ J ’ 69C ‘ 
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Dalip Singh, J. 

Daulat Ram Plaintiff—Appellant. 

Ram and jiUers— Defendants 
iA03pondents. 

, ^^^ppeal No. 1722 of 1930, Deoi- 

within tho jurisdiction of thit ciuct A R^v 

sr? rt;* 8 js-ftc 

M.G. Mahajan —for Appellant" 4 ° 
Badri Das—lot Respondents. 


Judgment. —One Mt. Maian held occu¬ 
pancy rights under S. 6, Tenancy Act, in 
certain land. She died and her tenancy 
was mutated in favour of the present 
plaintiffs in 1926. Tho landlords, tho 
present defendants, brought a suit for 
possession. The present plaintiffs, then 
defendants, pleaded that they were tho 
heirs of Mb. Maian and that they had in¬ 
dependently acquired occupancy rights 
in the land. They also objected that the 
suit was triable by a Revenue Court. The 
civil trial Court held that the suit was 
cognizable by a Revenue Court. The 
landlords appealed to the District Judge 
who dismissed the appeal. The suit then 
went to the Revonuo Assistant who held 
in favour of the then defendants, the 
present plaintiffs, so far as their claim 
to be heirs of Mt. Malau svas concerned, 
and against them on tho independent 
title. The landlords appealed to the 
Collector. The Collector, accepted the 
appeal and gave the landlords a de- 
oree for possession, and this decree was 
maintained up to tho Court of the 
financial Commissioner. The present 
plaintiffs now bring a civil suit, alleg¬ 
ing that they are entitled to posses¬ 
sion as tho heirs of Mt. Maian. The de 
fence pleaded was that the suit was not 
cognizable by a civil Court and that the 
previous decision in tho Revenue Court 
was res judicata against tho present 
plaintiffs. The Courts below have held 
that the suit is barred by res judicata 
and also following Jaimat Mai i. A’hair 
Muhammad (1) they have held that they 

are equ.tab y estopped from bringing a 

suit in a civil Court. , b 

The Plaintiffs have come up in second 
appea and their learned counsel contends 
that the previous suit was triable only 
by a Revenue Court bv virtue r>t fi 
pipings °f the present 'plaintiffs. tho“ 

tft . t H 3 ' , th “‘ ‘ h8y 1,aa “ indopen X 

title to the tenancy. The nr• 
only triable by a civil 1 enoeTo , ‘ 3 

sel contends that the previous sm> „ I 

bar the present suit; JeoTsTn 

therein be res judicata in n,i 0191011 
suit as the previous Court was n f ) ( r090ub 

patent to try the subsequent sTt Si 
relies on Gokul Mandar v V.j Ha 

SinBh (2). So far as theTied 

e stoppel is concern ed, he" contend"' tte 

8 i S&FFjb? oT ~ 

323 (P.Q.). ‘ 29 L A - 196=8 Sar. 
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■Jaiviat Mai v. Kliair Muhammad (l) 
which is a Division Bench ruling of the 
Chief Court, is wrong and that there can 
bo no estoppel where there is inherent 
want of jurisdiction in the Court. In 
reply the learned counsel for the respon¬ 
dents relies on Bomadevara Nagama 
Naidu v. Venkatapayya (3), which holds 
that a sum of money decreed cannot be 
recovered unless the decree is set aside 
on A. 1. B. 1929 Lah. 586, where it was 
held that the decision of a Revenue Court 
which has exclusive jurisdiction is res 
judicata in a subsequent suit in a civil 
Court, and on Jaimat Mai v. Kliair 
Muhammad (l) On the ground of equit¬ 
able estoppel. He also supports the rul¬ 
ing on another ground, namely that the 
object of this suit is annulment of the 
decree of the Revenue Court and there¬ 
fore it cannot lie. He cites in support 
Har Nath v. Sriram (4) an Oudh case, 
and A. I. B. 1932 Oudh 273. He also 
relies on the plea of res judicata, citing 
Deo Saran Kunwari v. Bhagat Deo (5), 
and Star Singh v. Umrao (G). 


The points raised are not free from 
difficulty and are interesting. There is 
force in the contention of the learned 
counsol for the appellants that the prin¬ 
ciple of res judicata as embodied in S. 11, 
Civil P. C., cannot apply. To my mind 
however the roal principle that applies is 
the principle that the decision of a Court 
jof special jurisdiction will be res judicata 
in a Court of general jurisdiction, provided 
the decision of the Court of special juris¬ 
diction was within the jurisdiction of 
that Court. Now, it is not contended 
that in the prior suit the Revenue Court 
had no jurisdiction. Indeed, this could 
not bo contended, because* the civil Court 
having held that it was necessary to de- 
oide the question which wa3 exclusively 
triable by the Revenue Court (whether 
that decision was right or wrong) it 
stood unless set aside. The Revenue 
Court proceeded to decide the suit and 
gave a decision thereon. It therefore had 
Jurisdiction to decide what it decided. 
This being so, its decision is binding on 
the civil Court so far as the issue raised 
then is raised again, and therefore the 
principle embodied in I. L. 2?., Gokul 

(of AIR. 1923 r. C. 167=70 I. 0. 694=50 
T A 301=46 Mad. 895 (P.C.). 

/a i i R 1926 Oudh. 348—93 I. 0. 874, 

5 [1911] 33 All. 453=10 I. C 924 
(6) A I R- 1927 All. 189=99 I. 0. 299. 


v. Shaman 1932*- 

Mandar v. Pudmanun Singh (2), does 
not apply to the relations of Revenue and 
civil Courts. Were this not so, all deci¬ 
sions of Revenue Courts or civil Courts 
could be re-argued in civil or Revenue 
Courts on the ground that the decision in 
the previous suit was not res judicata, 
for by the statute itself when their juris¬ 
dictions are exclusive it would only be a 
question of framing the suit in such a 
fashion as to bring it within the jurisdic¬ 
tion of one or the other Court, thereby 
rendering the previous decision inoper¬ 
ative. 

I therefore hold that the present issue 
is res judicata, and the plaintiff’s appeal 
fails and is dismissed with cost3. In the 
view I have taken it becomes unnecessary 
to decide the question of equitable estop¬ 
pel and whether 126 P. B. 190G was or 
was not rightly decided, nor whether the 
principle of the Oudh case3 is or is not 
correct. 

r.K. Appeal dismissed. 
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Coldstream and Currie, JJ. 


Bam Ditta and another —Plaintiffs 
Appellants. 

v. 

Shaman and others —Defendants Res¬ 
pondents. 

Second Appeal No. G2 of 1927, Decided 
on 21st July 1932, against decree of 
Di 9 t. Judge, Ludhiana, D/- 8th October 
1926. 


Civil P. C. (1908), 0.22, R. 4-Fact that 

interests in subject matter of suit are de¬ 
fined and separate is one which may be of 
vital importance in. deciding whether suit 
abates as whole when it abates as against 
one of the defendants. 

The fact that the defendant's interest in the 
subject-matter of a suit are dofmed and sepa¬ 
rable is one which may bo of vital importance in 
deciding whether the suit abates as a whole 
when it abates as against one of the defendants, 
but the question whether abatement takes place 
as a whole or only in respect of the interests of 
the party who died dspeuds upon t he r °a‘“ r £ 

each case. G 

A suit was brought by some members of the 
proprietary body of a village against other pro¬ 
prietors for declaration that certain area of land 
was their exclusive property and not part of the 
wholo sbamilat. The suit had abated agamst 
one of the defendants and it was urged that W 

the proprietors were tenants-in-common of tbo 

village sbamilat with separate and deflate 
shares in it, the suit could not bo held to hav 
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abated as a whole as found by the District 
Judge in appeal. 

Hehh that the suit could not have been pro¬ 
perly framed and could not have proceeded as 
against some of the proprietors only and the 
result, if appellant’s contention was upheld, 
would be two inconsistent decrees and conse¬ 
quently the suit was rightly held to have abated: 
A.I.R. 1928 Lih 572, Dist.; A. I. R. 1922 Lah. 
131, Foil. IP 626 0 1,2] 

Nawal Kisliore—iot Appellants. 

Mool Chand —for Respondents. 
Coldstream, J. —On 15th December 
1924 Ram Ditta and his brother Chetu 
•Tat, members of the proprietary body of 
the village Birsal in Jagraon Tahsil, 
brought a suit against the other proprie¬ 
tors for a declaration that an area of five 
biswas of land in their possession was 
their exclusive property. They had pre¬ 
ferred this claim in the course of pro¬ 
ceedings for the partition of the sbaroi- 
lat deh, and had been referred to the 
civil Court by the revenue authorities. 
The Senior Subordinate Judge, Ludhiana, 
granted the declaration on 14th Decem¬ 
ber 1925. Before this decroe wa 9 passed 
however three of the defendants, mem¬ 
bers of the village proprietary body had 
died, namely, Sliama (in August 1925) 
Bhana (in December 1925) and Partapa 
{several months before the decree). In 
their appeal against the decree the defen¬ 
dants took the ground that as no appli. 
cation had been made under O. 22, R. 4 , 
Civil P. C for making the legal represen¬ 
tatives of the deoeased defendants parties 
to the suit, the suit had abated and the 
decree was therefore a nullity. The Dis¬ 
trict Judge found this contention well 
founded accepted the appeal anddis-' 
missed the suit on 8th Ootober 1926 

? a ®f“? 0r 1926 Ram Ditta 

O 22 R q m p te M *V PPliCati0n UDd0r 

- h * ??’ R \ 9 ; C ‘ vl1 P * C - P rft y»°g for that 
abatement to be set aside. This appli. 

TniZ Wa !*u d, x7 li88ed by the District 
Judge on 4th March 1927. There are 

Chetn U3 t% /° ap P 0al8 b V Ram Ditta and 
Chetu, one (No. 62 of 1927) against the 

Jud m 8S ! .I' 1101 /, app * al b y fch0 District 
Judge and the other (No. 1573 of 1927) 

rro th 4ti!°” ° ! th ° ic 2&S2 

I dea! first with Appeal No. 1573. 

hefrd and hh, a i t0 M ar / um6n * 3 bad been 

vSSfcv nf d A h d0Q9 , nob affeofc the 
validity of the judgment (R<6, 0. 22) 

As regards Partapa it WA#»allound v, Q 

W th 0 District Judge 

distance from the village-and the defen. 

1932.L/79 & 80 


dants learnt of his death during the 
arguments in appeal, and also that his 
legal representatives, that is r.o say, bis 
brothers Pohla, Lekal and Bhagu, were 
already impleaded among the defendants. 
As regards Shama the appellants’ excuse 
was that he died heirlesa, the claim of 
oner Kishen Singh to be his heir being 
disputed. 

There is no proof that Partapa’s bro¬ 
thers are his legal representatives but it 
may be presumed that they are, for the 
defendants have not been impleaded by 
any other person as his representatives. 
It is however to be noted that when the 
appeal was heard by the District Judge, 
it does not appear to have been asserted 
that Partapa’s only representatives were 
his brothers. The allegation that Shama 
has no heirs appears to have been an in¬ 
vention for the purpose of the appeal 
for it is clear from the District Judge’s 
order that all that was urged before him 
in respect of the omission to implead 
Shama’s representatives was that the 
appellants came to know of his death 
after a long time. 

Admittedly no application for implead¬ 
ing any person as his heir was made 
until December 1926. The Distriot 
Judgo's rejection of the application to 
80t aside tli9 abatement wa9 in my 
opinion proper. I would dismiss appeal 
No. 1573 with costs accordingly. This 
disposes of Mr. Nawal Kishore's argu. 
ment in Appeal No. 62 of 1927 so far as 
it contests the correctness of the Distriot 
Judges order rejecting the appellants’ 
application under O. 22, R. 4, Civil P C 

The only question for deoision in 
Appeal No. 62 is whether the Distriot 
Judge was right in holding that the suit 
abated as a whole iu consequenoe of the 
omission to implead Shama’s represen¬ 
tative. In support of his contention that 
the decision was wrong Mr. Nawal Kish- 
ore r 0 h 03 upon this Court's judgment in 

a ft«r J* 0ulab Sin ° h W delivered 

after the judgment under appeal. His 

argument is simply that as the proprie- 
ors are tenants-in-common of the village 
shamilat, with separable and definite 
shares in it, the rights of the remaining 
defendants could not have been deter¬ 
mined without affeoting the rights of the 
representatives of the deoeased propria! 
tors. I am unable to see foroe in this 
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argument. No doubt the fact that the 
defendants’ interests in the subject- 
matter of a suit are defined and separa¬ 
ble is one which may be of vital im¬ 
portance in deciding whether that suit 
abated as a whole when one of the defen¬ 
dants died, but as pointed out by the 
learned Chief Justice in Sant Singh v. 
Gulab Singh (l), it is impossible to 
formulate a rule of general application 
(the question there was one of abatement 
of an appeal, but the same principles 
apply in the case of a suit) and the ques¬ 
tion whether abatement takes place as a 
I whole, or only in respect of the interest 
of the party who died, must depend upon 
the nature of each case. 

In Sant Singh v. Gulab Singh (l) had 
sold immovable property to A, D, C 
and D in equal shares. The vendor’s 
reversioners sued for a declaration that 
the sale would not affect their rever¬ 
sionary rights. The suit was dismissed 
and the reversioners appealed. A died 
and the appeal abated as against his in- 
terest. It was held by the Full Bench 
that the appeal could proceed against B, 
C and D. 

It was pointed out that there might 
be one decree as to A’s share and another 
of an inconsistent character governing 
the shares of the other vendees, but as 
the decree would not affect the same pro¬ 
perty there would he no difficulty in 
giving effect to them. If the decision 
went one way J's representatives would 
ultimately become tenants-in-common 
with the vendees; if it went the other 
they would he tenants-in-common with 
the reversioners. But A's title in his 
undivided fourth share would not be 
affected. The present case is wholly 
different. The suit could not have been 
properly framed, and could not have pro¬ 
ceeded as against some of the proprietors 
only. If the appeal had been enter¬ 
tained by the District Judge and decided 
in plaintiffs’ favour as between them 
and the remaining defendants only, the 
lesult would have been two inconsistent 
decrees, one 10 the effect that the five 
biswas in suit were part- of the whole 
shamilat, partible at the instance of 
Shama’s representative, tho other declar- 
ing that this area was not part of the 
shamilat so partible. The inconsistency 
would obviously be not merely technical 
for the adjudication in favour ot the 
plaintiffs in appeal would reduce the 


whole partible area in which Shama's • 
representative had a share, (although no 
decree had been passed against him) and 
would force him to accept, as part of 
his unascertained share in the whole 
shamilat, a piece of land which by 
reason of its locality and occupation by 
the plaintiffs might be worthless to him, 
and might deprive him of his right to 
claim, or prevent his obtaining in one 
single piece of land the share to which 
he was entitled. 

I am therefore of opinion that in this; 
case the learned District Judge rightly; 
followed Shah Muhammad v. Karam 
Ilalii (2), the correctness of which has 
not, so far as I am aware, beeu ques¬ 
tioned, and I would dismiss the appeal 
No. 62 of 1927 with costs. 

Currie. J.— I agree. 

P.N./r.K. Ap peal dismissed. 

(2) A. I. R. 1922 Lab. 131=65 I. 0. 121. 
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Jai Lal, J. 

Feroze Din —Defendant Appellant. 

v. 

Mohammad Hussain and another 
‘laintiffs—Respondents. 

Second Appeal No. 535 of 1931, Deci- 
ed on 21st July 1932, against decree of 
list. Judge, Gurdaspur, D/-19th October 

930. , v . tr 

Custom (Punjab) Dower Ara.ns of Gur- 
laspur District—Parents do not inherit in 

iresence of husband. . . 

According to tho custom among the Arain. ot 
district Gurdaspur the parents do not inherit in 
he dower payable to their daughter in the pre- 
ence of her husband. '- p 027 0 ^ 

Mohammad flussain—for Appellant. 

Ghulam Mohyuddiii— for Respondents. 

Judgment. — The dispute in this 
;econd appeal relates to the dower of 
Sit. Sardar Begum the deceased w “ e 
Feroze Din appellant. On her death her 
father Mohammad Hussain and her 
mother Mt. Fatima brought a suit 
gainst Feroze Din for recovery of Rs. 50U 
their share under the Mahometan law in 
the dower payable by Feroze Din to his 
deceased wife. This suit was contested 
bv Feroze Din on the ground that accord- 
ing to the custom among the Arams o 
District of Gurdaspur the parents do not 
inherit in the dower payable to heir 
daughter in the presence of her husband. 
The parties are Arams and b °lon„ to Bx- 
tala. The defence however % J as fc ^ afc ^! 
custom relied upon by the defendant *as 


1932. 


Taba v. Amin Cjiand (Currie, J.) 


Lahore 627 


prevalent among the Arains generally, 
presumably in the whole of the province. 
No evidence however was given of any 
instance outside the District of Gurdas- 
pur. The plaintiffs on the other hand con¬ 
tended that in the matter of succession to 
dower the parties are governed by the 
Mahomedan law. It was common ground 
between the parties that in other respects 
the parties are governed by pustom spe¬ 
cially iD the matter of succession. Both 
parties gave evidence in support of their 
respective assertions and the trial Court 
found that the custom alleged to exist by 
Ferozo Din had been proved. The District 
Judge however on appeal came to the 
contrary conclusion and ha9 decreed the 
suit. At the same time he has granted a 
certificate to the appellant Feroze Din 
under S. 41, Punjab Courts Act, and con¬ 
sequently this appeal has been admitted 
at a hearing. 

Counsel on both sides have taken me 
through the evidence produced by their 
respective clients. (Here his Lordship 
discussed the evidence and proceeded.) It 
is true that some instances mentioned by 
the witnesses could have been supported 
by copies of mutation entries. Having re¬ 
gard however to the number of instances 
[and the oharaoter and number of wit- 
nesses who have given evidence in sup¬ 
port of the custom and in view of the un¬ 
satisfactory and meagre evidence pro- 
duoed by the plaintiffs I hold that the 
(oustom relied upon by the defendant has 
.been established. It is also to be noted 
|that it was very easy for the plaintiffs to 
prove instances in which the parents had 
succeeded to their sharo in the dowor 
due to their deceased daughters if the 
parties followed the Mahomedan law in 
this respect but this has not been done. 

1 therefore accept this appeal and setting 
aside the decree of the District Judge re 

th0 w “ Oourt «*"• «*• 


B.R./r.K. 


Appeal accepted. 
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Coldstream and Currie JJ 

an ° lher ~ Do,e " a ““‘ 3 - Ap . 


V, 


» 9 

Amin Ohand and others — Plaintiffs— 
Respondents. 

Second AppeM No. 2622 of 1928, Deci¬ 
ded on 2lst July 1932. 


Punjab Colonization of Government Lands 
Act (1912) (as amended by Act 3 of 1920), 
S. 21 (a) and (b )—G allotted certain land on 
Gogera Branch in 1898 — Four years later G 
dying and land transferred to T , widow of G — 
T subsequently recorded as occupancy tenant 
—T acquired these rights as representative 
of G and succession devolves under S. 21 (b) 
—Consequently step-son of G was not re¬ 
versioner and could not sue as such. 

Ono G was allottei certain land o a the Gogera 
Branch in 189S on abidknri terms. G died faur 
years liter before he had fulfilled the necessary 
condition of five years tenure which would have 
entitled him to occupancy rights. The revenue 
authorities transferred the land to T , widow of 
G, till death or re-marriage. Subsequently in the 
jamabandi she was recorded as in possession of 
occupancy rights. In 1927 ono A stepson of G 
brought a suit fora declaration that the land on 
the death of G had not passed to T as his widow 
but was a fresh grant in her own right as a 
grantee and that the order of the revenue autho¬ 
rities holding that she had succeeded as heir to 
her husbaud would not affect plaintiff's rights 
as reversioner. 

Held : that tho original grant was governed 
by Punjab Government Tenants Act (1693) and 
that the grantee occupied a much higher status 
than that of a tenant at will iu view of the con¬ 
ditions prescribed under the Colony Acts by Gov¬ 
ernment under which the grant was made; 

Held further : that T acquirod occupancy 
rights as the representative of her husband G uud 
the succession was governed by S. 21 (b) and not 
by b (a) and consequently A had not locus 
standi to suo not being a reversioner of G; 

p' p 412> Appr - and Foll -> 123 

P- P. 19-6; A. I, R. 1915 Lali. 305; A. I R 1930 

Lah. 474 and A. J. R. 1931 Lah. 271, fmf Fof/ 

T 1 r v , . IP 620 0 1, 2} 

"• Kumar for Appellants. 

U. S. Roy for Respondent. 

1 < ' Urri ®- he ^ aot9 °* this oase must 
be stated insomedetail. Ono Ganga Singh 
was allotted one square in Chak No. 7 on 
the Gogera Branch in tho Lower Ohenab 
Colony in 1898 on abadkari terms. Ho 
d.ed four years later before he had ful¬ 
filled the nocessary condition of live years’ 
tenure which would have ontitlod him to 
occupancy rights. Mutation for tho land 

M> 9 * a °° tl ? ned m favour of his widow 
Mt. Thakri on tho 26th October 1903 

bahaff 1 f i°- lai ? had beeu Purred on 
behalf of his step son Amin Chand. The 

revonue authorities passod an order trans- 

ferring the land to Mt. Thakri, widow of 

?“£ till death or remarriage 

Io the jamabandi of 1903-04. Mt Thakri 

right® 0 ' The a aot D P r° 9 r ° f ooou l >ftll °V 

righ s'is not ^l aD 00Qferri "S those 
1 1,1118 18 on the record Rut 

ninT th f b right3 must have been 

°u hQr between tho doath of 
Ganga Singh and the preparation of the 
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jamabandi, that is to say, on some date 
before 15th June 1904. Subsequently 
Mt. Thakri applied for permission to 
purchase the proprietary rights. This 
was refused by the order of the settle¬ 
ment officer dated 18th May 1929. She 
appealed unsuccessfully to the Commis¬ 
sioner and a revision petition filed by her 
before the Financial Commissioner'was 
also unsuccessful. The Financial Com¬ 
missioner in his order, dated 15th June, 

1926, remarked that Mt. Thakri held the 
land 

"under a statement of conditions which did not 
provide for the acquisition of the proprietary 
rights. When the right to purchase such rights 
was extended by executive order to tenants 
holding under these conditions it was expressly 
withheld from widows having only a life in¬ 
terest in the tenancy.” 

On 23rd November 1927, Amin Chand 
instituted the present suit asking for 
declaration that the land on the death of 
Ganga Singh had not passed toMt. Thakri 
as his widow but was a fresh grant in her 
own right as a grantee and that the order 
of the revenue officers that she succeeded 
as heir to her husband Ganga Singh was 
contrary to law and that this order 
would not affect the plaintiff’s rights as 
a reversioner. 

The following issues wore framed by 
the lower Court, (l) Does a declaratory 
suit lie in this case ? (2) Whether this 

Court has jurisdiction to try this suit. 

(3) Has the plaintiff any locus standi to 
bring this suit ? (4) Did Mt. Thakri ac¬ 
quire occupancy rights in her own right 
and not as the widow of Ganga Singh 
(5) Is the Government a necessary party, 
and (6) Is the suit barred by time ? . 

The lower Court held that Mt. Thakri 
succeeded to the land as a widow of 
Ganga Singh and not in her own 
that the plaintiff had no right to bring 
the suit, that no declaratory suit lay 
that the suit was time barred and that 
the plaintiff had no locus standi to bring 
the suit. No clear finding was ginnoj 
the question whether the civil Court 
had jurisdiction to try th 0 suit. In view 

of these findings the learn ® d .^ ub fl 0 "f t 1D o® 

Junge, 1st Class, dismissed the amt. Un 
appeal the learned Additional Diistri 
Judge held that the amt was w,thin time 

that a declaratory suit did lie, that he 

plaintiff had locus standi to bring the 

-it 

:t::z 


also held that the Government was not 
a necessary party to the suit. 

The decision of the question whether 
Mt. Thakri-, acquired the occupany rights 
in her own fights or as the represents, 
tive of heii deceased husband Ganga Singh 
will determine the result of this appeal. 
I will therefore take up issue 4. 
Before entering on the discussion of 
Mt Thakri’s status I may point out that 
the learnediAdditional District Judge has 
been influenced in arriving at his decision 
that the occupancy rights were acquired 
by Mt. Thakri in her own right, but that 
appears to be a misreading of the condi¬ 
tions cited at p. 47 of the Colony Manual 
under R. (13) 4 (l). This rule has no 
application to the present case as a re¬ 
ference to the table, at the commence¬ 
ment of this section, at p. 43, shows that 
the figure (13) refers to the class of 
tenants known as “peasants on exten¬ 
sions,” whereas the present grant having 
been made as far back as 1898 was clearly 
one of these under head 8* Gogera Branch 
peasants.” 

The original grant w^s governed by 
conditions framed under the Government 
Tenants (Punjab) Act (3 of 1893). The 
conditions governing those grants appear 
at p. 43 et seq of Colony Manual and it 
is clear that as remarked by the learned 
Financial Commissioner, the peasant 
grantees on the Gogera Branch (class 8) 
were not under the conditions entitled as 
of right to acquire proprietary rights. 
This Act was repealed by the Coloniza¬ 
tion of Government Lands Act (Punjab 
Act 5 of 1912), which as amended by 
Punjab Act (3 of 1920) now governs theee 
tenancies. The question of the status of 
widows who have acquired occupancy 
rights has come before this Court on seve- 
ral oocasiona. In Sewa Sinqh v. Dholt 
(1) it waa held that where the man who 
had been granted abadkari rights had 
died hia widow, who aubaequently ac¬ 
quired occupancy rights and then full 
proprietary rights became owner of the 
land in her own right. In reaching this 

deciaion the learned Judge remarkod: 

"It is quite clear that the grant to Uttam 
Singh gave him no rights of any kind in these 
lands. He was a mere tonant-at-wlll and only 
held that status at the time of his death. By 
allowing the land to be mutated in Mt. Bholis 
name Government merely renowed the 6 r “ nt . 
her and she, in due course by com P 1 y , "8 
with the necessary conditions, e3cp0 °f‘ ? 
money and arranging f or the pr oper management 

(1) (1916] 129~P. R. 1916=36 I. C. 382. 
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of tho property successfully acquired first occu¬ 
pancy and then propriety rights in tho lands in 
suit.” 

This decision was followed by the 
same Judge iu Narain Singh v. Sada 
Kuar (2), which was decided'by a refer¬ 
ence to the previous case. Tn Sira v. 
Jai Kuar (3) it was held that, where a 
widow acquired the occupancy rights, the 
succession was governed by 'S. 21 (a), 
Punjab Colonization of Government 
Lands Act, as the tenancy had 6 rst been 
allotted to a female and therefore the 
duty devolved on the Collector to nomi¬ 
nate her successor. In arriving at tbis 
decision the word ' tenancy” was read as 
if it were "occupancy tenancy,” the 
learned Judge remarking that the word 
used is tenancy" first allotted and not 
land first allotted ; he drew a distinc¬ 
tion between the fir9t tenant and the 
first allottee. A similar view was ad¬ 
opted in Jowali v. Mangal Singh (4). 
Subsequently however a different view 
was adopted in the case of Deva Singh v. 
Gian Sinoh reported in A. I. R. 1932 
Gah. 412. This case was decided by a 
Division Bench on a reference made by 
tho learned Judge who subsequently deli¬ 
vered the judgment in Sira v. Jai Kuar 

(3) . In this ruling the view was adopted 
that the tenancy was one and started 
with the original allotteo and that S. 21 
governed the succession to both tenancy- 
at-will and occupancy tenancy, the words 

first allotted” describing its oreation. 
The succession, where the widow had 
(succeeded tho original tenant and gran- 
|toe was governed by S. 21 (b) and not by 
,S. 21 (aj whioh only applied where the 
first tenant of the land, that is to say, 
jtho grantee, was a woman to whom the 
grant was made on account of her hus¬ 
band s father’s son’s or brother’s services 
he having presumably died in the per¬ 
formance of his duty. 

After an examination of the conditions 
governing these Gogera Branch peasant 
grants I respectfully agree with the con- 
elusion arrived at in the last decision It 

S 8 t0 “ e . tbat these tenancies are a 
special oreation under the conditions 
prosonbed under the Colony Aots by 
Government. In my view t hese tenants, 

(2) j °25 Lab. 305=6 Lab. 134=83 l7o. 

( S) A.1^1930 Lah. 474 = 11 -feh. 282=122 

(4) A.I.R. 1931 

I. 0. 126. 


I»ah. 371=12 Lah.- 529=184 


strictly speaking, could never be des¬ 
cribed as tenants-at-will. A perusal of, 
the conditions under which these grants' 
were made shows that “the grantees oc 
cupied a much higher status than that of 
a tenant-at-will. In the first place the 
period of tenancy was fixed at 20 years 
from the date of the entry in the register 
maintained under S. 5, Act 3 of 1893. 
They were entitled on the expiration of 
five years from that date, to obtain occu¬ 
pancy rights in the land, provided they 
had fulfilled tho necessary conditions. 
Again, they were entitled to receive com¬ 
pensation if the land were resumed by| 
Government. They were also entitled to 
effect improvements, suoh as sinking 
wells and planting trees. Their status, 
was therefore considerably above that of! 

an ordinary tenant-at-will. In the defi-i 

nition of tenant” in those conditions, 
given at p. 59, Colony Manual, it is laid 
down that : 

“the teem “the tenant” shall be deemed to in¬ 
clude the tenant, his heirs and legal representa¬ 
tives.” 

It is clear therefore that it was in ac¬ 
cordance with these conditions that Mt. 
Thakri succeeded her husband in 1903. 
This is why a mutation was effeoted sub* 
stituting her name for that of her do- 
ceased husband with the proviso that she 
should hold till death or remarriage. 

• o “ odo of auc cession is now embodied 

P ^ niab Aot 5of 19 12 . as am- 
ended by Punjab Act 3 of 1920. It is 
tbug clear that no question of the re- 
sumption of the grant and its re-grant by 
government arose. The revenue autho¬ 
rities recognized the succession of Mt. 
Thakri to the land as tho representative 
of her husband Ganga Singh. She ob¬ 
tained the ocoupanoy rights on the expiry 

rs ^ the original grant of 
the abadkan rights to her husband ; tho 
condition that five years must elapse 

r,n°lv °f fcho ori 8' nal gr*nt. could 

only be held to be fulfilled if the period 

during which her husband hold tho land 

before lus death was included. It i s 

thus clear to my mind that the rights 

were a Cq ° d b Mt . Thakri Rs 

that tilt 6 t V6 ° f Ul ° J d0O0asetJ fcenant and 
Sinni ? t0 ? a “° y datos back to the ori. 

giual grant to Ganga Singh. 

thJ h d«fin1? i3 t0 , m X “ ind 3U PP°rtod by 
the definition of -original tenant” in 

Act ' An° n nr^- l0t i Lands 

Act. An original tenant is there defined 
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as rnoaning any man to whom tenancy is 
first allotted by the Collector and in¬ 
cludes the male transferee of such tenant 
or any male nominated by the Collector 
in accordance with the provisions of 
S. 21 to succeed a female to whom ten¬ 
ancy was first allotted. From this it is 
clear that the original tenant in this caso 
was Ganga Singh as no woman can have 
the status of an “original tenant." From 
the wording of S. 21 (a) it is clear that 
a first allotment can only be made to a 
female on account of the services of some 
male. In these circumstances it cannot 
be said that Mt. Tbakri acquired the oc¬ 
cupancy rights in her own right ; she ac¬ 
quired them a3 the representative of her 
husband and the succession would there¬ 
fore devolve under the provisions of 
S. 21 (b). Under S. 21 (b) it would ap¬ 
pear that Amin Chand, as a mere step¬ 
son of Ganga Singh, would have no claim 
to succeed in the presence of other heirs 
of Ganga Singh. His suit therefore must 
fail on the ground that he has no locus 
standi to sue, not being a reversioner of 
Ganga Singh. 

Even if the view, which I consider 
erroneous, were taken that the tenancy 
was fir 3 t allotted to Mt. Thakri because 
she acquired the occupancy rights, the 
succession would ba governed by S. 21 (a) 
and nomination of an heir would rest 
with the Collector. In that case,-too, 
Amin Chand’s suit must fail. He could 
only be eligible for nomination by the 
Collector and could not claim such nomi¬ 
nation as of right in the presence of 
other heirs of Ganga Singh. The deci¬ 
sion would rest with the Collector who 
alone has the power to nominate the suc¬ 
cessors and it would not be for the civil 
Courts to usurp the Collector’s function: 
Jowali v. Mangal Singh (4). Whatever 
view is taken as regards the status of Mt. 
Thakri as the first person holding the 
occupancy rights Amin Chand’s suit must 
fail. In view of these conclusions it is 
unnecessary to discuss the remaining is¬ 
sues. I would accept the appeal and dis¬ 
miss Amin Chand’s suit witn costs 

throughout. 

Coldstream, J.—I agree. 

P.N./n.K. Appeal allowed. 
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Coldstream and Bhide, JJ. 

Sochet Singh —Plaintiff—Appellant. 

v. 

Hadayat Ullah —Defendant—Respon¬ 
dent. 

First Appeal No. 1520 of 1927, Deci¬ 
ded on 20th July 1931. 

Punjab Alienation of Land Act (1900), 
Si. 8 (2) <fc 9 (2) (3)—Mortgage by A in fa vour 
of B—A to remain in possession and pay inte¬ 
rest by instalments—No period fixed for re¬ 
demption but A could redeem in Chet of 
every year—Mortgage subsequently disco¬ 
vered to be in contravention of the Act— 
Modification of term refused by B—Suit by 
B for principal and interest—Held mortgage 
was to be determined on terms excluding 
those as to security of land—Mortgage held 
to be not void but simple one carrying per¬ 
sonal covenant to pay—Transfer of Property 
Act (1882), S. 68 (a). ' 

The terms of a mortgage deed executed by A in 
favour of B were that A was to remain in pos¬ 
session of the land and pay a certain amount b> 
way of interest by instalments twice a year. In 
case of default B was to take possession of the 
land. No period was fixed for redemption but A 
was entitled to redeem the land in Chet of ever> 
year by payment of the amount duo. At the 
time of mutation proceedings it was discovered 
that the mortgage contravened the provisions ot 
the Punjab Alienation of Land Act and as Ba\a 
not agree to modify the terms of the mortgage 
so as to make it legal, mutaion was refused. On 
default by A, B sued him t) recover the princi¬ 
pal and interest only. . . - 

Held: (1) that the case fell under S 9 (I), Puu 
jab Alienation of Land Act. The suit under the 
circumstances could not bo said to be 
on a mortgage” within tho meaning of S. 9 13J 
and hence no reference by the Court to the P 7 
Commissioner was necessary under a. a W- 
20 P. R. 1903 and 33 P. R. 1905, Bel. on. 

(2) That B's claim was to be determined on b 
of the terms of the mortgago deed only exclud 
!ig the torn. relating to th. .ecnrlty ?! 

(3) That tho whole mortgage was not void but 

only the condition regarding the penod was to 
Sited as noli and void accord,ng to £ ,, 

i.\ That although parties were under a mistake 
o/fiw H did not Lake the contract void accord- 

■aSA’iSK * 1L end 

it into usufructuary mortgage. The mortgage 
teing simple carried with it tho personal coven¬ 
ant to pay principal and iutercst according t< 
o fifl (a) T P Act, and B was entitled to a per 
sonal decreo for the principal and the interest: 
oi Timn 267- 10 I.C. 272 and 41 Mad joy 
(F.bTb‘% 22 P. B. 1910, DM. IP 032 0 l] 

Badri Das and N. S. Chemma— for 

A T l A. Majid and Nain Sukh—lov 
Respondent. 
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Bhide, J.—This appeal arises oufc of a 
suit for recovery of Rs. 8,500. Oo 26th 
May 1924, the defendant borrowed 
Rs. 7,000 from the plaintiff, mortgaging 
220 kanals of his land by way of security 
for its repayment with interest. Accord¬ 
ing to the terms of the mortgage deed, 
the mortgagor was to remain in posses¬ 
sion and pay Rs. 810 hy way of interest 
in equal instalments in Rabi and Kharif 
every year. In case of default, the 
mortgagee was authorized to take posses¬ 
sion. No period was fixed for the mort¬ 
gage. The mortgagor was entitled to re¬ 
deem in Chet in any year by payment of 
the amount due. At the time of muta¬ 
tion proceedings it was discovered that 
the mortgage contravened the provisions 
of the Punjab Alienation of Land Aot, in¬ 
asmuch as the parties belonged to agri¬ 
cultural tribes in different "groups” and 
the mortgage was not in one of the forms 
permitted by S. 6 of the Act as it should 
have been. It appears from the order of 
the Tahsildar on the mutation that the 
plaintiff was asked if he would agree to 
any modification of the terms so as to 
make the mortgage legal, but he refused 
to do so. The result was that the muta¬ 
tion was refused. The mortgagor made 
default in payment of interest and then 
the present suit was instituted for reco. 
very of principal and interest only plain- 
tiff being unable to olaim the possession 
of the land owing to the provisions of 
the Punjab Alienation of Land Act. 

The defendant admitted the execution 
of the mortgage but pleaded that the 
mortgage contract was voidab initio, that 
the plaintiff did not agree to the modifi¬ 
cations of the terms of tho mortgage so 
as to bring it into conformity with the 
Punjab Alienation of Land Act and that 
m the circumstances he was not entitled 

t^iT 80 ^. 1 remed y“gainst the plain- 
tin. Plaintiff a contention on the other 
hand was that though the mortgage was 
unenforceable he was entitled to recover 
the principal and interest. The learned 
Senior Subordinate Judge relying on a 

Sr?" ® 0 “ ch , raliQ g <>( the Punjab 
Chief Court Dula Singh v. Dial Singh 

the h6 i d - ft? 1b th0 0nly r6n > 0 dy open to 
the plaintiff was to accept .,a modified 

mortgage as provided by S. 9 of tho Aot 

so as to bring it into conformity with 

hirLu Au- 6 ^ hfl hftd failGd t0 avail 

himsel of this remedy he had no rig ht 
01 [1910] 22 P. R. 1910=5 I. 0. 902. 


to ask for a money decree. Plaintiff’s 
suit was accordingly dismissed and he 
has appealed. There seems to be no rea¬ 
son to doubt as has been found by the 
Court below, that the agreement as to 
the mortgage in the present iustanco was 
entered into by the parties in ignorance 
of the fact that it contravened the provi¬ 
sions of the Punjab Alienation of Land 
Act, and it was only subsequently that 
they discovered this defect. 

The learned counsel for the plaintiff- 
appellant contended that both parties be¬ 
ing under a mistake, the contract was 
void and the plaintiff is entitled to reco¬ 
ver his money under S. 65, Contract Act. 
Secondly, he urged that plaintiff is en¬ 
titled to get back his money even apart 
from the provisions of S. 65 as a per¬ 
sonal obligation to repay tho loan is al¬ 
ways implied in suoh cases. Lastly he 
contended that there could be in any 
case no bar ’ plaintiff's claim to recover 
the interest'. - The learned counsel for 
the respondent on the other hand tried 
to support the decision of the Court 
below on the basis of Dula Singh v. 
Dial Singh (l), on which that Court had 
relied. 

In Dula Singh v. Dial Singh (l), the 
suit wa9 based on a mortgage deed whioh 
contained a provision by way of> condi- 
tiooal sale. On the passing of the Pun¬ 
jab Alienation of Land Act, the latter 
provision became null and void and the 
clause was deleted on a reference to the 
Deputy Commissioner. The Deputy 
Commissioner acting under Cl. 9 (2) of 
the Aot, offered to the mortgagee a mort¬ 
gage permissible under the Aot, but the 
mortgagee refused to accept it and sued 
on the basis of his mortgage deed with 
the conditional olause deleted. The suit 
was dismissed. 

On appeal to the Chief Court it was 
conceded that the mortgagee was not en¬ 
titled to possession of the land, but it 
was claimed that as the contract had be¬ 
come void, ho was entitled to a return 
of his money by virtue of the provisions 
of S. 65, Contract Aot, or on the princi¬ 
ple of S. 68. T. P. Aot. This oontention 
wag repelled by the learned Judges of the 
Chief Court, who held that the contract 
had not become void, that the plaintiff 
had only been deprived of hia remedy by 
way of sale and that on the terms of his 
deed the only remedy left to him was 
the remedy provided by the legislature, 



632 Lahore 


Sochet Singh v. Had at at XJllah (Bhide, J.) f932 


viz., to accept a substituted mortgage in 
conformity with S. 6 of the Act. The 
appeal was accordingly dismissed. The 
learned Judges were however careful to 
point out that there may be cases where 
other relief is available to the mortgagee 
on the terms of the particular deed re¬ 
lied on by him. In Punnu Mai v. Ma¬ 
homed Baklish (2), which was a case of 
a similar type and in which Dula Singh 
v. Dial Singh (1) was referred to, other 
relief was granted to the mortgagee. 

The present case falls under S. 9 (l), 
Punjab Land Alienation Act. The Deputy 
Commissioner is authorized to revise the 
terms of the mortgage in such cases but 
he has not taken any such action and the 
plaintiff does not want it. The plaintiff 
has given up the mortgage security of 
which he cannot avail himself owing to 
the provisions of the Punjab Alienation 
Act and is only suing for the principal 
and interest. In the circumstances, the 
suit cannot be said to be “instituted on a 
mortgage” within the meaning of S. 9 (3) 
of that Act and hence no reference by 
the Court to the Deputy Commissioner 
seems necessary under that section : cf. 
Narain Sing h v. Hay at (3) and Mela 
Ram v. Kiman (4). The plaintiff's claim 
for a money-decree must therefore be 
determined on the basis of the terms of 
his deed-excluding the terms relating to 
the security of land which he cannot 
avail himself of. Plaintiff's main posi¬ 
tion is twofold. Firstly, it is contended 
that the mortgage has become void and 
hence the plaintiff is entitled to recover 
his money under S. 65, Contract Act. 
Secondly, it is urged that even if the 
whole contract has not become void, the 
mortgage was a ‘‘simple” mortgage or at 
any rate remained a simple mortgage 
owing to non-delivery of possession and 
hence plaintiff is entitled to claim per¬ 
sonal relief against the mortgagor. 

As regards the first position, it may be 
pointed out that the Punjab Alienation 
of Land Act does not provide that any 
mortgage which does not conform to the 
provisions of S. 6 in a case to which that 
section applies becomes null and void. 
All that is provided therein is that in 
mortgages falling within the scope of that 
section "any condition not permitted by 
or under this Act shall be null and void” 


(2) [1913] 18 1. C. 914. 

(3) [1903] 20 P. R. 1903. ,, 

(4) [1905] 38 P. R. 1905=89 P.L.R. 1905. 


(vide sub-S. 2, S. 8). In the present 
instance, the mortgage deed authorizes 
the mortgagee to take possession in de¬ 
fault of payment of interest and retain 
possession until redemption. No period 
is fixed for such possession, while under 
the Punjab Alienation of Land Act the 
period cannot exceed twenty years. This 
is the only condition which contravenes 
the Act and according to S. 8 (2) referred 
to above this condition must be treated 
as null and void. The learned counsel 
for the appellant has urged that as a con¬ 
sequence of this condition being void, the 
whole contract becomes void. He has 
relied on Ss. 23 and 24, Contract Act, in 
this respect, but in view of the specific 
provisions of S. 8 (2), Punjab Land 
Alienation Act, I do not think the whole' 
mortgage can bo treated as void. The 
parties were under a mistake as to law, 1 
but that also does not make a contract 
void : cf. S. 21, Contract Act. 

The second position taken up by the 
plaintiff however seems to be sound. 
The mortgage appears to have been a, 
"simple” one. A usufructuary mortgage 
contemplates delivery of the mortgaged 
property at once. In the present instance 
the mortgagee was entitled to take posses-' 
sion only in default of payment, but this 
condition by itself would not convert itj 
into a usufructuary mortgage : cf. defini¬ 
tions of “simple” and "usufructuary”, 
mortgages in S. 58, T. P. Act and Yesh •* 
vant v. Vithal (5), Lingam Krishna Uhu- 
pati v.Vijayarama Gajapathiraj (G) and 
Subhama v. G. Narayyu (7). The posses¬ 
sion was never delivered and it may also 
be noted that according to the wording 
of the mortgage deed, it was optional 
with the mortgagee to take possession or 
not. The mortgage being thus a simple 
one, it must be held to carry with it a, 
personal covenant to pay the principal 
and interest on the principle embodied 
in S. 68 (a), T. P. Act. The mortgage 
having been executed in 1924, the presentj 
suit which was instituted in October 
1926 was obviously within time with 
respect to the personal relief. It was 
urged that the claim to porsonl relief 
was disallowed in Dula Singh v. Dial 
Singh (l), but that case is distinishable 
in this respect as in that case the mort¬ 
gage deed was an old one and th e rem edy 

5) [1897] 21 Bom. 2C7. 

(6) [1911] 10 I. 0. 272 fP O.;. . 

(7) [1918] 41 Mad. 269=43 I.C. 4 (KB./ 
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by way of personal relief had obviously 
become barred. The terms of the deed 
in that case have not been fully given 
but it appears from the judgment that 
the sole remedy available to the plaintiff 
in that deed was the clause regarding 
conditional sale and that having been 
taken away by the Punjab Alienation of 
Land Act, he had nothing to fall back 
upon except a substituted mortgage under 
S. 9 (2) of the Act. 

For reasons given above I hold that 
|the plaintiff is entitled to a personal 
jdecree for the principal and interest 
|against the defendant. There is no dis¬ 
pute about the principal sum of Rs. 7,000. 
As regards interest the plaintiff claimed 
Rs. 1,500 while the defendant asserted 
that the interest due was Rs. 1,215. By 
calculation the latter figure seems correct. 
The plaintiff thus seems to be entitled to 
a decree for Rs. 8,215. The plaintiff has 
asked for interest at the contract rate 
from the date of suit, but I think 6 per 
cent per annum will be reasonable. I 
would accordingly accept the appeal, with 
costs throughout and grant plaintiff a 
decree for Rs. 8,215 with interest at 6 
per cent per annum from the date of the 
suit till realization. 

Coldstream, J —I agree. 

R.M./r.k. Appeal allowed. 

( * * A. I. R . 1932 Lahore 633 

BnlUli AMI CUKKIE, JJ“ 

Jot Ram-Sher Singh— Defendants— 

v. 

Jtwan Ram-Sheoli Mai— Plaintiffs— 

.Kesponaants. 

First Appeal No. 2291 of 1926, Decided 
on 14th July 1932, from decree of Sub- 
Judge, 1st Class, Delhi, D/- 1st October 

(18%j! 0t VO,d Under S - 23 - Contract Act 

“52? E"--" X 3 

J edge of the ^ 


there is no reason why they should not be held 
to bo bound thereby, even if the usage does in¬ 
volve some conflicts between the “agent’s" duty 
and interest. ■ IP G35 C 2] 

Badri Das and Shamair Chand —for 
Appellants. 

Jagan Nath and Nawal Kishore— for 
Respondents. 

Bhide, J.—Civil Appeals No. 2291 
of 1926 aDd 547 of 1927 arise out of two 
cross suits which were disposed of to¬ 
gether by the Subordinate JuJge, 1st 
Class, Delhi. The parties to these cases 
are two firms styled Jiwan Ram-Sheoli- 
mal and Jot Ram-Sher Singh. The 
former are grain merchants of Delhi, 
while the latter carry on business as 
commission agents at Shamli in the 
Muzaffarnagar District. On 20th Decem¬ 
ber 1922, the former firm instituted a 
suit for accounts against the latter, alleg¬ 
ing that they had purchased 21 khatlis 
(pits) of grain through tho latter firm 
as commission agents, but that the tran¬ 
sactions had not been carried out accord¬ 
ing to their instructions and that no ac¬ 
count had been rendered. Messrs. .Tot 
Ram-Shei* Singh resisted the suit, plead¬ 
ing that the transactions had been effected 
according to the pacca adat system pre¬ 
vailing in the Shamli maiket, that as 
pacca adatias they wers liable to the 
plaintiffs as principals and not as agents 
and that they were therefore not liable 
to render any account. They further 
pleaded that the plaintiffs had suffered 
losses, that the matter had been already 
compromised and the plaintiffs had 
promised to pay to the defendants 
Rs. 1,868-6-6 with interest over and above 
what had been alroady received from 
them. On 21st April 1923 issues were 
framed in this case as follows: (1) What 
is the relationship created between the 
parties by the dealings in dispute? (2) Are 
the defendants liable to render account 
to the plaintiffs? (3) Have the accounts 
been settled between the parties? This 
suit remained pending for a long time and 
evidence was stiH being recorded when 
on 26th Ootober 1925 the defendants in¬ 
stituted a suit for recovery of Rs. 9,200 
against the plaintiffs on the basis of the 
alleged compromise referred to above. 

h ft i9 , 3ues iQ th >3 case were as follows: 
(1) What were the terms of the dealings 
between the parties? (2) Whether the ao- 
counts have already been settled between 
the parties, and if so, with what, effeot. 
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(3) Is the suit within time? (4) Whether 
the plaintiffs purchased and sold 21 khatlis 
tor the defendants and if so, with what 
effect. 

The material points in dispute in both 
the suits were practically the same and 
the same evidence was relied on by the 
parties for the purposes of both the suits. 
Tho second suit was apparently instituted 
by the defendants only to save limitation. 
For the sake of convenience, I shall refer 
hereafter to Jeon Lai (Ram?). Sheolimal 
as plaintiffs and Jot Ram-Sher Singh as 
defendants. Tbe learned Subordinate 
Judge held that the relation between tbe 
parties was that of principal and agent, 
that the rules of the so-called pacca adati 
custom were not shown to have been 


2291 of 1926. This document describes 
in detail the manner in which these 
transactions of sale and purchase in 
khatlis are carried out at Shamli. It 
would appear therefrom that they are in 
the nature of “forward contracts’’ in 
grain, which is stored in khatlis or 
pits and is ready for delivery between 
Jeth Badi 2 and Jeth Sudi 15 in each 
year. 

Both parties are agreed that delivery 
was intended and that the transactions 
were not of a wagering nature. They 
only differ as regards certain inci¬ 
dents of these transactions when they 
are effected through an agent who 
is known as -pacoa adatia. According 
to the defendants the position of a pacca 


known to the plaintiffs and were there¬ 
fore not binding on them, and that the 
defendants had failed to prove that they 
had entered into any spscific contracts of 
purchase or sale of khatlis with third 
persons on behalf of the plaintiffs. He 
further held that the alleged compromise 
was not provod. As a result the plain¬ 
tiffs were held to be entitled to recover 
the advances made by them to'tho defen¬ 
dant from time to time for carrying out 
the aforesaid purchases and sales of 
khatlis. The plaintiffs were accordingly 
given a decree for Rs. 9,542-8-0 with 
costs in respect of these advances and 
the oro 33 suit instituted by the defendants 
was dismissed with costs From this 
decision the defendants have appealed in 
both the cases, while the plaintiffs have 
filed cross objections, olaiming future in¬ 


terest in the first suit. 

On behalf of the plaintiffs-appellants 
it is contended that the learned Subordi¬ 
nate Judge has erred in holding that the 
usage as regards pacca adat has not 
been provod to be binding on the plain¬ 
tiffs and that the relation between the 
parties was that of an ordinary principal 
and agent. This contention must, I think, 
be upheld on the evidence on the record. 
Tho defendants have produced a number 
of witnesses from Shamli who have all 
deposed that the usage prevails at Shamli. 
The usage regarding these dealings in 
khatlis was in fact embodied in a docu¬ 
ment described as dastoor-u -amal in 
the year 1919 and signed by a 
her of dealers from Shamli. This docu¬ 
ment has been proved and placed on the 
record: vide Ex. D. W. l/l »t p. 393 of 
the printed record in Civil Appeal No. 


adatia is not that of an ordinary agent 
who merely brings about a transaction 
between third parties but that he be¬ 
comes personally responsible and both 
the buyer as well as the seller look to 
him alone for the fulfilment of their con¬ 
tract. If the original seller fails to ful¬ 
fil the contract the pacca adatia is bound 
to find the goods and give delivery or 
pay damages. If the buyer fails to 
take delivery the pacca adatia can claim 
damages from him: vide paras. 5 and 6 
of the dastoor-ul-amal. The pacca adatia 
thus stands on a different footing from 
that of an ordinary commission agent. 
Tho learned counsel for the defendants- 
appellants conceded that their plea that 
the relationship between the parties was 
not at all that of principal and agent and 
that they were not liable to render ac¬ 
counts was too wide. What they really 
meant to say was that tbe agency being 
of the pacoa adat typo as above the plain¬ 
tiffs were not concerned with any party 
except the defendants and could look to 
them alone for the fulfilment of the con¬ 
tracts and consequently no question of 
accounts relating to their actual transac¬ 
tions with third parties arises in these 


, , * 1.1 

Ehe main points for decision in tliese 
les therefore are whether (l) the tran- 
jtions in question were carried out by 
3 defendants on the paooa adat system, 
whether that system has the special 
ktures referred to above; and (3) whe- 
er the same is binding on the plain- 
fs As regards these points not only 
ve the defendants’ witnesses deposed 
at the defendants are paooa adatias but 

e„ Sarftj Mol, muoim oi tho plotot.ffo. 
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admitted in fche witness box that the de¬ 
fendants are known as pacca adatia3. He 
has further admitted that if the origi¬ 
nal seller fails to deliver the goods the 
pacca ad at i as are responsible for the 
consequent damages and that if the buyer 
fails to take delivery be becomes liable 
in damages to the pacca adatia. This 
fact is admitted by some of plaintiffs’ 
other witnesses also (see e. g. P. Ws. 1, 
3, 7). Dabi Prasad a partner of the 
plaintiff firm himself admitted in his 
statement before the issues that “we 
considered defendants responsible for 
profits and losses.” The plaintiffs had 
dealings with the defendants for six or 
seven years but they wore never in¬ 
formed about the names of the persons 
with whom the defendants contracted 
on their behalf. Suraj Mai has deposed 
that defendants supplied the infcrma. 
tion orally when asked but he admitted 
that there was no note in his books of 
any such information supplied during 
the previous years. If the defendants 
were merely acting as ordinary agents it 
would have been obviously very impor¬ 
tant for the plaintiffs to know from whom 
khatlis had been purchased for them or 
to whom they were sold on their behalf. 
But the very fact that do such informa¬ 
tion was supplied in the ordinary course 
of business is significant and supports the 
defendants’ contention that the plain¬ 
tiffs were not really concerned with the 
third parties as defendants were them¬ 
selves responsible as pucoa adatias for 
the due performance of the contracts. 

As stated above the plaintifTs bad been 
carrying on similar business through the 
defendants for six or seven years and 
yearly settlements had been mado. No 
dispute had arisen up till now. It i 3 
sigmGoant that the plaintiffs have avoided 
produoiog their own accounts. If their 

whnu ! b °° kS ? a ? been P^duoed they 
would have probably shown olearly that 

the plaintiffs were fully aware of the 

pacoa adat usage prevailing at Shamli in 

u! 8 /!?n k -!u 8 fu ti0n8 of this nature an <3 
had dealt with the defendants on that 

bas 19 . Plaintiff Debi Prasad stated on 

solemn affirmation before the issues that 

he had never been to Shamli, but his 

b y hia own witness^ 
v • 8. P. W. 1, who states that he 

became aoquamted with Debi Prasad at 

munTm ‘ ? Uraj Mal ’ Plaintiff’s 

admitted haviug often visited 


Shamli and stopped at defendants’ shop. 
It is futile for the plaintiffs in the cir¬ 
cumstances to pretond ignorance of the 
pacca adat usage and the plaintiffs must 
therefore be held to be bound thereby. 

It was next urged that the pacca adat 
usage relied on by the defendants in this 
case is unreasonable as it involves a con¬ 
flict between the “adatias” interest and 
duty and should therefore not be recog¬ 
nized. This contention was Dot put for¬ 
ward in the pleadings and was not put 
in issue and the question hardly re¬ 
quires consideration when it has been 
found that the plaintiffs entered into 
the contract with full knowledge of the 
paoca adat usage governing the same. It 
is not suggested that the contracts were 
illegal, immoral or opposed to pnblic ; 
policy and as such void under S. 23, Con-' 
tract Act. It was for the parties to de¬ 
cide on what terms the contracts werei 
to be entered into and if tba plaintiff’s 
chose to enter into the contracts with 
full knowledge of the commercial usage 
governing them there seems to be hardly 
any reason why they should not he held 
to be hound thereby even if the usage 
does involve some conflict between the 
agent’s” duty and interest. It may be 
pointed out however that the pacoa adat 
usage is well recognized in Bombay and 
its main features appear to be similar to 
those pleaded in the present case. In 
Bhagwandas Narotamdas v.Eunji Deoji 

tl; it was held by a Division Bench of 
the Bombay High Court that the pacoa 
adat usage was not unreasonable ana did 
not involve a confliot between the pucoa 
artias interest and duty. The usage was 
considered by the Privy Council also in 
Bhagwandas Paresram v. Burjorji But- 
tanji (2) in which it was remarked by 
their Lordships that: 

deaUn 8 3 are well established as 

buSSLT °Bom°ba e y. ,?f C0Uductiu S 

In Parmeshridas Bkagwa Prasad v. 

B 6 ni Prasad (3) these Bom¬ 
bay rulings were referred to by a Divi- 
sion Bench of this Court and it was held 
that the defendants in that case as 
pacoa adatias were rightly held to be lift. 

Th a inn thQ P° rfor “ a noe of tho contract, 
lhe learned counsel for the plaintiffs has 

main ly relied on 67 I . G. 231, a ruling of 

81 v» m r. sr&ss- ? • f 
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the Allahabad High Court which lends 
some support to his contention. But it 
was held on the evidence in that case 
that the custom itself was not estab¬ 
lished and hence the remarks a 3 regards 
its unreasonable character were more or 
less of the nature of obiter dicta. Be¬ 
sides these remarks appear to bo in con¬ 
flict with the view taken by their Lord- 
ships of the Privy Council in 1. L. B. 
43 Bom. 373. I accordingly hold that 
the custom is not unreasonable and is 
binding on the plaintiffs. (After consi¬ 
dering the evidence his Lordship pro¬ 
ceeded.) I would accordingly accept ap¬ 
peal No. 2291 of 1926 and dismiss the 
plaintiffs’ suit with costs throughout 
and also accept Appeal No. 547 of 1927 
and grant the defendants a decree for 
11s. 1,744-15 9 with proportionate costs 
throughout. Plaintiffs' cross-objections 
fail on the above findings and must be 
dismissed with costs. 

Currie, J. —I agree. 

K.N./R.K. Order accordingly. 
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Coldstream and Bhide, JJ. 

Raj Kishore —Plaintiff—Appellant. 

v. 

Madan Gopal and others —Defendants 
—Respondents. 

First Appeal No. 1393 of 1925, Deci¬ 
ded on 16th July 1931, against decree of 
Senior Sub-Judge, Jullundur, D/- 20th 
February 1925. 

(a) Hindu Law—Joint family — Separate 
property—Property inherited from uncle is 
separate property in hands of heirs though 
they are members of joint family when in¬ 
heritance opens. 

Under the general rule of the Mitakshara, pro¬ 
perty inherited from a collateral such as from 
uncie becomes "separate property” in the hands 
of the heirs. Tho mere fact that the heirs hap¬ 
pen to be members of a joint family at the time 
when inheritance opens out does not afloct this 
cardinal rule. Of course in such cases tho heirs 
may throw the inherited property into their 
joint stock and it may thusbecomo joint family 
property but in such cases a clear intention to 
waivo separate rights must bo established : 27 
Mad. 300 (F. 13.) ; 0 C. L. J. 883 and 20 0. C. 
271, Rcl. on.; 25 Mad. 07d (P. C.) t Expl; A.IM. 
1923 Pat. 492, Ref. IP 038 G 1, 2] 

(b) Hindu Law — Alienation — Burden of 
proof—Alienee has to show valid necessity 
for alienation of ancestral property or that 
he made inquiries—Alienor father of pl®>n- 
tiff—Alienation for antecedent debts is valid 
provided debts are not of immoral character 
—Contesting plaintiff has to prove that they 
were such. 

In tho caso of alienation of ancestral propert), 
it is for the alienee to prove that tho alienation 


is effected for valid necessity or at any rata that 
he made a proper inquiry and believed in''good 
faith that such necessity existed. Wheu the 
alienor is the father of the contest!og plaintiff 
an alienation effected for the father's antecedent 
debts (whether for necessity or not) will also be 
valid, provided the debts were not of an immoral 
character. If the debts are alleged to be im¬ 
moral the burden of proving that debts were of 
such character will however lie on the contest¬ 
ing plaintiff and there must be evidence in such 
cases to connect the debt directly with the 
alleged immorality: A. I. R. 1924 I J . C. 50; 
A. 1. R. 1928 All. 596 (F. R.) and .4. /. R. 1928 
Lah. 83, Rel. on. fp G39 C 1, 2J 

(c) Hindu Law—Alienation—Person suing 
alleging that alienation of ancestral pro¬ 
perty by father and uncle was made without 
any valid necessity can sue for possession— 
Suit for mere declaration is liable to be 
dismissed—Specific Relief Act (1877), S. 42. 

Where a person brings a suit alleging that 
alienation of ancestral property made by his 
father and uncle is made without auy valid 
necessity on proof of tho allegation the aliena¬ 
tion is liable to bo set aside iu its entirety and 
the plaintiff as co-parceucr is entitled to* claim 
joint possession of tho property with other co¬ 
parceners. Consequently in such a caso plain¬ 
tiff is entitled to sue for possession. Therefore 
a suit for mere declaration is liable to bo dis¬ 
missed : A. I R. 1916 P. C. 78 and A. I. R. 
1923 Lah . 255, RcJ. 

Badri Das and Vishnu Datt—lor Ap¬ 
pellant. 

J. N. Aggarwal , S. L. Puri and Asa 
Ram Aggarwal —for Respondents. 

Bhide, J. —Tho following pedigree- 
table will bo useful for the purposes of 
this case : 


L. Jawala Das 

I 


I I I 

L. Thakar Das Harbhaj Rai L. Salig Ram 

I i I _ 

L. Kharaiti Ram 
P. W. 


I 

; L. Brindu 
4 .Ban P. W, 


I 

L. Amritsaria 
Mai 


and two 
others. 


I 


| I I 

Tirath Ram Bhagat Ram Jaishi Ram 
has descendants died sonless 




I 


Madan Gopal 

(defendant 1) 


Baij Nath 7 
(defendant 2) 


Raj Kishoro Plaintiff 
(Born on 30th December 1920) 


The plaintiff Raj Kishore, a minor 
who was aged about 2 at tho date of the 
suit, sued for possession of certain pro- 



19^2 


Raj Kishore v. Madan Gopal (Bhide, J.) 


Lahore 637 


perfcy alienated by his father Baij Nath, 
(defondant 2) and his uncle Madan Gopal 
(defendant l) on the allegations that the 
family was joint ind governed by Hindu 
law, that the property in question was 
ancestral, that Madan Gopal and Baij 
Nath were men of immoral character and 
that the alienations in question had been 
effected by them nob for any family 
necessity but for immoral purposes. 
The alienees denied these allegations and 
also pleaded that the suit was collusivo. 
The learned Senior Subordinate Judge, 
who tried the suit decided the issues 
against the plaintiff and dismissed the 
suit. Plaintiff has appealed. 

Before proceeding to discuss the vali¬ 
dity of the alienations, it will be con¬ 
venient to consider two of the plaintiff’s 
main allegations on which his suit is 
founded: viz., (l) that the family is a 
joint Hindu family; and (2) that the pro¬ 
perty alienated was ancestral. As re¬ 
gards the first point, it is not disputed 
that the family is governed by HiDdu 
law. No partition has been proved and 
the initial presumption in the circum¬ 
stances is that the family is joint. The 
learned Senior Subordinate Judge has 
held that Madan Gopal and Baij Nath 
are not joint and that there was no 
coparcenary property. But the learned 
Subordinate Judge does not appear to 
have considered all the evidence on the 
record. The learned Subordinate Judge 
has merely referred to the fact that 
Madan Gopal and Baij Nath had made 
some alienations of the property sepa- 
rately. 

But as against this we have also 
the fact that several alienations were 
made jointly. The four alienations in 
dispute were made by them jointly. 

VM b,l i m r 31 S Qifica ot is the fact 
that both the brothers joined in some 

on« 10 P T n / 8 0ff d9bfc3 in ™«ed by 

one of them only (see, e. g., Exs. P-2 and 

D20) ?*' H ’ D ‘ 17, D ’ 18 ' D - 19 *nd 

in’ t • 1 J ber caS0S fchQ y hava Joined 
m making alienations to pay off debts 

separate^ incurred by them (see, eg! 

x. P.1, Ex. D W-2 and Ex. D W-3) 
These transactions dearly indicate that 

tlm h 8O| J? rat0 alienations were made by 
the brothers with each other’s consent 
and oannot therefore be held to prove 
ny disruption of the family. The evi 
denoe of plaintiff’s witnesses (who in-' 


elude some respectable members of the 
same family or their relations, e. g., Lala 
Khairati Ram, Honorary Magistrate, 
Rai Sahib Bishon Das, Sub-Registrar and 
Lala Bindra Ban, Banker) goes to show 
that defendants 1 and 2 are living jointly. 
Some of defendants’ own witnesses have 
made statements to the same effect : see 
e. g., Shadi Ram, D W-ll, and Bhag- 
want Kishore, who was examined on 
interrogatories. A perusal of the joint 
account of defendants 1 and 2 (Ex. D-12) 
also supports the same conclusion. The 
mere fact that the two brothers carried 
on separate business is not, of course, in 
any way inconsistent with their being 
members of a joint family In view of 
all those facts, I come to the conclusion 
that defendants 1 and 2 were members 
of a joint Hindu family. 

The next question for consideration is 
whether the property which was the 
subject matter of the alienations was 
ancestral property. The plaintiff's evi¬ 
dence goes to show that defendants 1 and 
2 inherited considerable ancestral pro¬ 
perty. Plaintiff’s witnesses have also 
deposed that defendants 1 and 2 have 
acquired no property. It appears how¬ 
ever that some of the property in dis. 
pute was inherited by defendants 1 and 2 
from their unole Bhagat Ram. There 
was apparently a dispute about this 
property on the death of Bhagat Ram 
and it was referred to Lala Khai¬ 
rati Ram as an arbitrator. His award 
(Ex. D-13) shows that defendants 1 and 2 
obtained thereby; (l) one shop valued at 
Rs. 10,000 in Bazar Kalan in Jullundur 
Lity and (2) a shop in Bheronwala Bazar 
with certain adjoining rooms, verandah 
and a baithak valued at Rs. 5,300. The 
learned Subordinate Judge has held that 
this property is not ancestral ” and 
this finding is obviously correct so far as it 

goes; but it was contended on behalf of the 

appellant that it beoame “ joint family 
property " in the hands of defendants1 
J? d J. and h<mce plaintiff had a locus 
standi to challenge the alienations there¬ 
of. Venkayyamma Qaru v. Venkata 
Aamanay Amma (l) was cited in support 
of this contention That case related to 

e?tate UC nf 03i ?i°“ ° ( da ^ 0 ra’ sons to the 
estate of their maternal grandfather 

It was argued that the reasoning und« 
J T^nt. 18 | aPpll0abl t0 Qftse 
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Man Singh v. Nowlaklibati (2) and the 
commentary at p. 826 and 27 of Mayne’s 
Hindu Law, 9th edition, were cited in 
support of this argument. But Man 
Singh v. Noiolakhbati (2) also deals with 
a case relating to succession of daughters’ 
sons and the commentary in Mayne’s 
Hindu Law does not appear to lay down 
the wide proposition contended for by 
the learned counsel for the appellant. 
All that their Lordships of the Privy 
Council held in Yenkayamma Garu v. 
Venkata (1) was that the view that ac¬ 
cording to Mitakshara law, tho doctrine 
of survivorship is limited to unobstruc¬ 
ted succession and to succession to the 
joint property of reunited coparceners 
is not correct. In other words there 
mav be other cases of succession where 
the rule of survivorship may apply and 
on the facts of the particular case, be¬ 
fore them their Lordships held tho rule 
to apply to the daughters’ sons who had 
succeeded to their grandfathers’ estates. 
iBut their Lordships do not appear to 
'have laid down broadly that in all cases 
[where members of a joint family succeed 
to any property with similar rights, 
that property should be held to be joint 
family property. The judgment of their 
Lordships of the Privy Council in Yen- 
Icayyamma v. Venkata (1) was considered 
by a Full Bench of the Madras High 
Court in Karuppai Nachiar v. Sankar 
anarayanana Chctty (3) and it was held 
therein that it did not apply to the 
descent of Stridhan from a mother to 
sons or to the descent of the property 
of a maternal uncle to his sister's sons. 
In the course of their judgment their 
Lcrdships remarked that: 

“ it would ba revolutionary to hold that all pro¬ 
perly svhich comes to two or more persons of n 
joint family is taken by them with benefit of 
survivorship and tbero is no warrant whatever 
in the Mitakshara for such a proposition.” 


A similar view was taken by the Cal¬ 
cutta High Court in Harihar Prasad v. 
Bholi Prasad (4) and by the Judicial 
Commissioner, Oudh, in Hard war v. 
Tiammilan (5). In the present instance 
wo are concerned with property inheri¬ 
ted by defendants 1 and 2 from their 
uncle. There can bo no doubt under the 
Igeneral rulo of tho Mitakshara, property 


(o) A. I. B. 1923 Pat. 103=73 I. 0. 826=2 
Pat, C07. 

( 3 ) (.19011 27 Mad. 300 (F. B.). 

U) 119071 G C. L. J. 383. 

(5) 11917] 21 O. C. 271=42 I. C. 812. 


inherited from a collateral becomes 
"separate property” in the hands ofj 
tho heirs (seeGour’s Hindu Code, Edn. 3,j 
S. 110, Mayne’s Hindu law, Edn. 9,' 
pp. 354-5; Mullu’s Hindu Law, Edn. 6, 
p. 233). It is difficult to S6e how the/ 
mere fact that the heirs happen to be 
members of a joint Hindu family at the 
time when inheritance opens cut can 
affect this cardinal rule. Of course, in 
such cases the heirs mt.y throw the in¬ 
herited property into their joint stock 
and it may thus become joint family proi 
perty; but that is a difforeut question, 
which must be dceided on the circum¬ 
stances of each case. It has been held 
however that in such cases a clear in¬ 
tention to waive separate rights must be 
established : cf. Mayne’s Hindu Law, 
Edn. 9, para. 278. In the present in¬ 
stance, the properties referred to above 
were allotted to defendants 1 and 2 by 
the award on 1st July 1920, On 9th 
July 1920 they jointly mortgaged the 
property in favour of Jamna Das, but 
on 4th and 5th November 1920 the two 
brothers created sepaiato additional 
charges on their shares. On 13th Sep¬ 
tember 1920 Madan Gopal alone 
mortgaged part of the property in 
Bheronwala Bazar in favour of one 
Munshi Ram (vide Ex. D-2). This is all 
the evidence available about the dealings 
of tho brothers in connexion with these 
properties prior to the alionations in 
dispute and it cannot certainly be said 
to establish clearly that the brothers had 
thrown the properties into the common 
stock and waived their separate rights. 


A feeble attempt was made by the 
irned counsel to argue that the pro- 
rtv inherited from Bhagat Ram was 
,t included at all in the alienations in 
sputo. But there is no force in this 
ntontion. The learnod Senior Subor- 
uate Judge found that the shop in 
izar Kalan which was the subject of 
o sale dated 25th November 1920 in 
vour of Umri Mai and Rulia Ram and 
roout of three shops mortgaged in 
vour of Umri Mai by mortgage deed 
tted 20th December 1920, were out of 
eproportv inherited from Bhagat Ram. 

fact was apparently D°fcdisputedin 
,o Court below and was not even ch - 
nged in the grounds of appa* 

,at was urged in tho grounds of appeal 
that these properties becan J 
property. The learned counsel 
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(or tho appellant has pointed out soma 
difference in the boundaries as given in 
the award and the deed of sale and mort¬ 
gage, but these are not very material. 
In the mortgage deed D. W. 1 dated 9th 
July 1920 in favour of Jamna Das the 
property is distinctly stated as having 
been obtained under an award. Con¬ 
sidering all these facts, I hold that the 
shop sold to Umri Mai and Rulia Ram 
on 25bh November 1S20 and a part of the 
property mortgaged in favour of Umri 
Mai on 20th December 1920 were in¬ 
herited from Bhagat Ram and were 
the 'separate property” of defendants 
1 and 2. It is not disputed that the 
plaintiff has no right to control the 
alienations of the “separate property’’ 
of his father and uncle and consequently 
on the above findings his suit must fail 
on this ground with regard to tho sale 
of a shop dated 2ofch November 1920 in 
favour of Umri Mai and Rulia Mai and 
also with respeot to the property in¬ 
herited from Bhagat Ram included in 
the mortgage in favour of Umri Mai 
dated 20th December 1920. 

. ^ t no ^£ rocee <i to consider the validity 
of the different alienations in dispute, 
ihese alienations are as follows: (a) 

L a 0 ,° oL 6h ?f situated in Bazar Kalan 
dated 2oth November 1920 for Rupees 
7,500 in favour of Umri Mai and 
Rulia Ram; (b) mortgage of three two- 
storeyed shops it.Bazar Bheron dated 
20th December 1920 for Rs. G.000 in 
favour of U m ri Mai; ( 0 ) Sale of a shop 

l D 3* ar i taM K*L war dated 3rd August 
lJ2l,fo r Rs. 1,500 m favour of Telu 
Mai and Chhajju Mai; (d) Mortgage of 

f a - W M h i tw ° shops ’ Kofc hari eto., 
situated m Mohalla Chadian, dated llfch 

LahlnR 22 ' i°c F RS ' 6 ’ 000 in favo «r o« 

and Sant R *m- I have al- 
ln^n y c * h0 ? J hat the Pontiff has no 

iluded fa U )° the sale iu - 
ciuaed in (a) and it is therefore un 

ITmeHts Tl° n8ider this al i 0 nation on 
ks merits The same remarks will apply 

kI Ti 848601f . tbe P r °P 0rt y of Bhagat 

? a „e That WaS | ,n ° luded iQ the mor t 
so°far n S n " 10 Sa2 ° WlU fchorefor e stand 
Bhagat Ram i Properfcy inherited f rom 

Plaintiffs ThI d • • , an O 0 stral qua 

' g0V6rniDg aliona ^o a 9 01 of eS this Character 


are well known. It is for the alienee in 
such cases to prove that the alienation 
in question was effected for valid neces¬ 
sity or at any rate that he made a proper 
inquiry and believed in good faith that 
such necessity existed. 

When the alienor is the father of 
the contesting plaintiff, an alienation 
effected for the father's antecedent debts 
(whether for necessity or rot) will also 
be valid, provided the dobts were not of 
an immoral character. If the debts are 
alleged to be immoral, the burden of 
proving tnafc the debts were of such 
character will however lie on the con¬ 
testing plaintiff: BrijNarainv. Mangala 
Prasad (6) and Jagadish Prasad v. 
Hoshyar Singh (7). 

The validity of the different aliena¬ 
tions in dispute ha3 therefore to be deter¬ 
mined in the light of those principles. 
The details of the consideration for the 

mortgage in (b) are given a3 below: 

(l) Rs 100 deed expenses. 

iV\ o S ' 800 P a >' al),e to Munshi Ram. 

(3) Rs. 5,100 cash advanced for opening of a 
shop. 

Total 0,000 

In support of item (2) a mortgage deed 
dated 13th September 1920 for Rs 800 
in favour of Munshi Ram has been 'pro¬ 
duced and proved and Munshi Ram has 
admitted the receipt of Rs. 800 from 

m T S° p !- 0viou9 mortgage was 
effected by Madan Gopal and the money 

is said to have been borrowed for pur- 
ohase of a tonga, household expenses, eto. 
Rlaintiff s own evidence shows that 
Madan Gopal used to ply hackney car¬ 
nages, and Munshi Ram. who has gone 

into the witness box, has deposed to the 

same effect. The plaintiff’s contention 

was that this debt was of an immoral 
charaoter, but the evidence prodnoed in 
support of this allegation is vague. Some 
of the plaintiff s witnesses have deposed 
that defendants 1 and 2 have taken to 
drink and gambling, and it appears that 

i !'lJ UCU ^ re(1 larSe debts in 1919-21 
but the evidence also shows that these 

men were doing business of various sorts 

at different times, e. g., handlooms, 

tongas dealings m gold, sugar, timber 

etc It cannot therefore be presumed 

that the money borrowed was required 

I 6 ! t A. ISS, SASfi *• 

Aiu w (!“.)"• “ G=116 c - ,75=5 > 
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or used for immoral purposes. It has 
been held in Ulfat Rai v.Tej Narain{8 ) 
that there must be evidence in such cases 
jto connect the debt directly with the 
alleged immorality. There is no evi¬ 
dence of this description in the present 
instance. 

The last item stands on a different 
footing. It consists of a large sum of 
Rs. 5,100 said to have been required for 
opening a shop. There seems to be some 
conflict of authorities on the question 
whether the starting of a now business 
is a valid necessity for an alienation of 
ancestral property (see A. I. R. 1929 
Mad. 153 and A. I. R. 1928 All. 403); 
but, apart from this, no evidence has 
been produced to show that any such 
shop was ever opened or was in contem¬ 
plation. Umri Mai has not even cared 
to go into the witness box and there is 
nothing on the record to show that be 
made any inquiry or had any grounds 
for a bona fide belief that the money 
was required for starting a business. 
Reliance has been placed on the state¬ 
ment of Puran Chand (P. W. 6) who has 
stated that he was told by defendants 1 
and 2 that they were going to open 
adrat shop. But a solitary statement 
of this type cannot be held to be suffi¬ 
cient to support the alienation. 

I therefore hold that necessity has 
been proved for the item of Rs.800 only. 
To this may be added a sum of Rs. 20 
out of the deed expenses. I ac ordingly 
hold that mortgage (b) is valid to the 
extent of Rs. 620 only with respect 
to the “ancestral” property included in 
the transaction. (His Lordship then 
considered evidence as to the considera¬ 
tion and proceeded.) As regards the 
first point an issue was framed, but no 
evidence was adduced by the defendants 
in support of their allegation that this 
litigation had been launched by the 
vendors in their own interests. The 
circumstances in which the suit was 
instituted, no doubt, give rise to such 
suspicion, but the suit cannot be thrown 
out on mere suspicion. There is no 
evidence to show that the suit was 
financed by the vendors and hence Dad 
v. Lai (9) has no application. The suit 
was instituted b y the maternal grand- 

(8) A. I. R. 1928 Lah. 83=100 1.0. 176=8 
Lah. 632. 

(9) A. I. R. 1925 Lah. 24=82 I. C. 626=5 
Lah. 389. 
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father of the plaintiff as his next friend 
and there is nothing improbable in his 
having incurred the necessary expendi¬ 
ture to protect the minor’s interests. 

As regards the relief it appears that 
the plaintiff’s suit was originally for 
possession. The defendants objected that 
the plaintiff was not entitled to sue for 
possession during the lifetime of his 
father and the learned Subordinate Judge 
upheld this objection. The plaintiff 

accepted this decision and asked for a 
declaratory relief only in this appeal. 
The position of the learned counsel for 
the respondents seems to be thus incon¬ 
sistent with the position taken up by the 
respondents in the Court below, but the 
point is one of law and must be con¬ 
sidered on its merits. According to 
S. 42, Specific Relief Act, no declaratory < 
relief can be granted, if it was open to 
the plaintiff to sue for further relief. It 
has been also held by their Lordships of 
the Privy Council that Courts in India 
have no power to grant any declaratory 
relief apart from the provisions of S. 42, 
Specific Relief Act : see Pollock and 
Mulla’s Specific Relief Act, Edn. 4, 
p. 949; also Sheo Parsan Singh v. Ram 
Nandan (10). 

It is therefore necessary to consider 
whether it was open to the plaintiff to 
ask for a further relief. For this pur. 
pose we must look to the allegations on 
which plaintiff’s suit was founded. Ac¬ 
cording to those allegations the aliena¬ 
tions in dispute had been made without 
any valid necessity. If these allegations 
were proved, the plaintiff as coparcener 
would seem to be entitled to get back 
the property; for according to Hindu 
law as administered in the Punjab, an 
alienation made without necessity is 
liable to be set aside in its entirety ; see 
Mulla’s Hindu Law, Edn. 6, p. 303. The 
learned Subordinate Judge has held that 


the plaintiff is not entitled to get posses¬ 
sion, because in the Punjab a son is not 
entitled to claim partition from his 
father. But even so, I do not see why 
he should not be able to claim joint 
possession of the property with the other 
coparcener when the whole alienation 
is set aside. According to the theory of 
the Mitakshara every coparcener is 
entitled to ‘‘oommon possession and en¬ 
joyment" of the joint_family prop erty 

MoTa. I- R 1916 P. 0778=33 I. 0. 914=43 
I. A. 91=43 Cal. 694 (P.O.). 
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along with other cosbarers. Each co¬ 
parcener has therefore an interest through¬ 
out tho coparcenary (seo Mulla’s Hindu 
Daw, B In. G, paras. 21G and 253) and 
when the alienation is set asido there 
aeetns to he no bar to plaintiff’s recover¬ 
ing possession : cf. A. T. R. 1923, Lah. 
255. I therefore hold that the plaintiff 
was entitled to sue for possession and 
the suit was correctly framed. The 
learnod counsel for the plaintiff has ex¬ 
pressed his willingness to make up the 
court-fee, and the decree which I propose 
will be subject to the payment of these 
necessary fees within the time allowed 
below. 

As a result of the findings arrived at 
I would dismiss the plaintiff's suit with 
respect to sale (a), hold the mortgages (b) 
and (d) binding on the plaintiff to the ex¬ 
tent of R 3 . 820 and R 3 . 3.9G0 respectively 
and grant plaintiff a decree for posses¬ 
sion (as a coparcener) of the property 
included in tire sale (c). The decree 
with respect to the mortgago (b) will be 
confined to the ancestral portion of tho 
property included therein. In view of 
all the circumstances in which the pre¬ 
sent suit was launched I would however 
leave the parties to bear their costs 
throughout. 

The above decree will be subject to 
the payment of necessary court-fees on 
tho appeal on the relief as to possession 
as originally asked for in the plaint. 
"Tho court fee should be paid on or before 
15bh August 1931. If the court-fees are 
not so paid the appeal will stand dis¬ 
missed with costs. 

Coldstream, J. —I agree. 

P.N./r.K. Order accordingly. 

* A. I. R. 1932 Lahore 641 

Tek Chand and Johnstone, JJ. 

Bishambar Das and others— Plaintiffs 
—Appellants. 


v, 


Kanshi Par shad and others — Defei 
dants—Respondents. 

Civil Appeal No. 1523 of 1924, Dec 
de:l on 14th April 1931, against decree t 
Sub-Judge, First Class, Lahore, D/- lOfc 
March 1924. 

❖ Civil P. C. (1908), O. 22, R. 3—Suitf, 
partition between two branchea of Hind 
family — Son of plaintiff's branch dying - 

S “A t - 2,°*, a bate —Hindu Law, Partitio 
—Civil P. C. (1908), O. 1 , R. 10. 

•«. V, 1® tbe 8ult 19 not * or partition of tho pn 
jjoruei between all the alleged coparceners inti 
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se but one for a division between the two 
branches of the family, it is settled law that to 
such a suit the really necessary parties aro tho 
heads of each branch of the family and it is not 
obligatory on the plaintiffs to implead all the 
members of fhc two branches. The suit can 
therefore proceed if the head of plaintiff's branch 
is the sole plaintiff and heads of defendant's 
branches the sole defendants and any decree 
passed in the suit would be biuJing upon their 
descendants. The death of one of the sons of the 
plaiutiff's branch and the omission cf the name 
of such sou from tho record, does not affect the 
decision of the ca;p. IP Gi2 C 2, P Gl3 0 1} 

Jai Gopal Sethi and Dev Raj Sawluicy 
—for Appellants. 

Oertcl, Jagan Nath Aggarwal, Jagan 
Nath Bhandari, Duni Chand and Ram 
Saran —for Respondents. 

Tek Chand, J. —In order to under¬ 
stand tho facts of this’ease reference may 
be made to the following pedigree table : 

(For pedigree table see p. 642.) 

The parties are Aggarwal Banias, ori¬ 
ginally belonging to Narnaul in the 
Patiala State. They own considerable 
moveable and immovable property in the 
Lahore, Forozopore, Ambala and Karnal 
Districts and also in tho Faridkot and 
Patiala States. The plaintiffs Badri Par- 
shad, his son Bishambar Das and grand¬ 
sons Moti Ram and Joti Ram live art 
Ambala, and tho principal defendants 
Kanshi Parshad and Dev Karan Das and 
their sons live in Lahore Cantonment. 
On 30bh August 1920 the plaintiffs, al¬ 
leging themselves to be members of a 
joint Hindu family with the descendants 
of Shiv Dayal, brought a suit against the 
latter claiming (a) a declaration that they 
were joint owners to tho extent of one- 
half in tho immovable properties situate 
in the Lahore and Forozepore Districts, 
described in detail in list A attached to 
tho plaint, (b) partition of their half- 
share in the aforesaid properties and in 
the business conducted by tho defendants 
in Lahore Cantonment and Akbari Mandi 
under the name and style of Chain Sukh 
Das-Badri Parshad, and (c) an account of 
the inoomo aud expenditure of the afore¬ 
said business. Subsequently, by order 
of the Court, Manohar Lai, dofoudant 3. 
who olauns to be the adopted son of Tara 
Chand and defendants 12 to 15 who are 

Son “i 8i all6ged Copied 

son of Badri Parshad, were also made 
part ms to the suit, though the plaintiffa 
did not admit either of these adoptions. 

The 1 suit was contested principally by 
Kanshi Parshad and Dev Karan Das and 
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Ram Sabai 

i 


i 

Girdhari Lai 

I 

Ganeshi Lai 

I 

Tara Chand 

I 

Manohar Lai, 
deft. 3 

(alleged adopted sop) 


Chain Sukh 

I 


I 

Shiv Dayal 
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Kan9hi Parshad 
deft. 1 
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Ram 
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Kumar, 
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deft. 8. 
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Shiam 
Kumar, 
deft. 7. 
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Har Parshad, 
deft. 9. 


_!__ 
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Banarsi Das, 
deft. 10. 


Rameshar Das, 
deft. 11. 
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Das, plff. 2. 
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Tulsi Ram. 
(alleged adopted son) 
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Moti Ram, 
plfl. 3. 
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Joti Ram, 
plfl. 4. 
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Nand 

Lai 


Mayta 

Ram 


I 

Karori 

Mai 


I 

defendants 12*15. 


i 

Badri Prashad, 
plff. 1 


I 

Bhagwan 

Daa 

I 


their sons. They denied that the plain¬ 
tiffs were members of a joint Hindu 
family with them or had a share in the 
immovable properties in dispute. They 
admitted that at one time the plaintiffs 
were "partners and cosharers’’ in the firm 
known as Chain Sukh Das Badri Parshad, 
but alleged that the plaintiffs separated 
many years ago on receipt of a substan¬ 
tial sum of money. In the alternative, 
they pleaded that if it was found that the 
plaintiffs and the defendants were mem¬ 
bers of a joint Hindu family the plaintiffs 
could not maintain the suit without 
bringing into the hotchpot the proper¬ 
ties in the Ambala and Karnal Districts 
which were in their possession and the 
business at Ambala conducted and 
managed by them. Lastly it was urged 
that the suit was barred by limitation, 
estoppel and acquiescence. (The judgment 
then stated issues and proceeded.) At 
the commencement of the hearing it was 
pointed out by tbe learned counsel for 
fche respondents that Joti Bam, plaintiff 
4 had died on 24th May 1928 and that 
fche application to bring his legal repre¬ 
sentatives on the record, filed ou 4th 


December 1929, had been rejected by 
Tapp, J. It was contended that the 
appeal had abated as a whole, as the 
claim was one for partition of alleged 
joint family properties, and such a claim 
could not be adjudicated upon in the 
absence of ,one of tho coparceners. After 
hearing counsel at length I am of opinion 
that this objection is without force. 

The pleadings of the parties show be¬ 
yond doubt that the suit is not for parti¬ 
tion of the propeilies between all the 
alleged coparceners inter se, but what is 
prayed for, is a division between the two 
branches of the family, i. e., Badri Par¬ 
shad and his son Bishambar Das and 
grandsons on one side and tbe descen¬ 
dants of Shiv Dayal on the ether. It is 
settled law that to such a suit the really 
necessary parties are the heads of each 
branch of the family and it is not obli 
gatory on tho plaintiffs to implead all 
the members of the two branches. The 
suit could have therefore proceeded if 
Badri Parshad had been the sole plaintiff 
and, Kanshi Parshad and Dev Karan Das 
the sole defendants, and any decree 
passed in the suit would have been bind¬ 
er. i, in H eser 
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ing upon their descendants. Evidently 
.Joti Ram, minor, like his brother Moti 
Ram and father Bishambar Das had been 
joinod as co-plaintilT ex majori cantela, 
and his subsequent death and the omis¬ 
sion of the Dame of his son from the re¬ 
cord, does not affect the decision of the 
appeal. The appeal has .nob abated, and 
the objection must be overruled. 

It appears that in the lower Court the 
defendants had applied to have the al¬ 
leged compromise recorded while the 
plaintiffs repudiated it, but before us 
neither party stands by it now. It is 
therefore not necessary for us to examine 
the circumstances under which it was 
effected or to pronounce on its validity. 
(His Lordship then considered the case 
on merits and remanded the same.) 

Johnstone, J.—I agree. 

K.K, Case remanded . 

%% A. I. R. 1932 Lahore 643(1) 

Bhide, J. 

Kishna Deoree-holder—Petitioner. 

v. 

Sundar— Judgment-debtor — Opposite 
Party. 

Civil Revn. Petn. No. 271 of 1932. De¬ 
cided on 18th October 1932, against order 
of Senior Sub-Judge, Ambala, D/- 3rd De¬ 
cember 1931. 

** Civil P.C. (1908). S.. 47 and 60- 
Second objection it entertainable. 

When the first objection under S. CO is only 
dismissed in default and not on merits a second 
petition under tho same section is entertainable: 
A. I.R. 1032 Cal. 569, Rel. on. ; A. I. H. 1991 
Lah. 6 and A. I. R. 1929 Lah. 470, net Foil. 

7- , . IP 643 O 2] 

JXam Lal Anand /—for Petitioner. 

i Chand Sud for Opposite Party. 

udgment. The only point urged in 
this revision is whether on an objection 
under 8. 60, Civil P. C., by a judgment- 
dobtor bemg dismissed in default, a 
second objection on the same ground can 

Tndlb' learned district 

Judge has held that it can be entertained 

but the learned counsel for the petitioner 

urges that this view is not oorreot. In 

Sita Bam v. Pir Bux (l). it was held 

that a second objection is not tenable in 

ouch circumstances. That ruling pur- 

rZ\ S J°n 0l \ 0 '! o b0 priDcipIe ot Nanak 

v ; Buta Sin Q h ( 2 ). 

In the latter case the firtit objeotion was 
however by a third party and not by the 

(1) A. if. R, 1931 Lab. 0—120 I n jrys • , 

(2) A. 1. B. 1929 Lahll47(tell7*L (X 816 j t 


judgment-debtor. In the case of an ob¬ 
jection under O. 21, It. 58, Civil P. C., 
there is a clear statutory provision that 
an order passed on the objection is con¬ 
clusive suhject to the result of a suit (see 
O. 21, R. 63, Civil P. C. There is no 
such provision so far as objections under 
S. 47, Civil P. C., are concerned and 
when the 'first objection was only dis¬ 
missed in default and not on merits, 
there seems to be no good reason why a 
second petition should not be entertain¬ 
able. This view receives support from 
that taken by the Calcutta High Court in 
several cases : see Alhoy Kumar Kar v. 
Krishna Chandra (3)« I dismiss the pe¬ 
tition for revision with costs. 

R.K. Petition dismissed. 

(3) A. I. R. 1932 Cal, 509. ~ 
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Jai Lal and Buide, JJ. 

Harkishan Lal —Defendant — Peti¬ 
tioner. Sr 

v. 3 

Peoples Bank of Northern India. LttL, 3 
Lahore and another —Plaintiff—Oppose c 
Party. =» 9* 

Civil Revn. Petn. No. 414 of 1932, iQp- A 
oided on 14th July 1932, against order.*ef • 
Dist. Judge, Lahore, D/- 1st July 1932. ^ 
^ (a) Provincial Insolvency Act (1920) 3 
S. 6 (g)— Nolice of luspension of payment— ^ 
Mere intimation of inability to pay doe. not 
ordinarily amount to notice of iutpen»ion 
though if coupled with other circumstances it 
may io amount. 

The notice of suspension of payment may be 
oral or in writing but it must be a notice ‘deli¬ 
berately given and most amouut to an intima¬ 
tion to tho creditors that tho debtor intends to 
suspend the payment of bis debts duo to ull bis 
creditors, but mere intimation of inability to pay 
hie debts docs not ordinarily amount to such a 
notice though taken with other circumstances it 
tnay bo amount, Tbo notice must bo such that 
the creditors may bo led naturally to infer that 
the debtor int-nds to sus|ond tbo payment of 
hia debts . Crook v. Motley, (1391) C. 316 • 

l n I° 4 * rorr ' n : I” re Reis, (1904) 

* 69 * Cl ’ ui 'l h v - Simuel, (19051 d O 
442; A. I.R 192C SindUd ; A. I. R.. 1930 Sind 
83 and A. I. R. 1929 La7«. 136, Rel. on. 

p .... . IP 647 01] 

(pj Provincial Insolvency Ac! nqoni 
S. 13 (2)—R«sponsibiliiy iieswiththepotition- 

tofw*! t0 f learly alle * e « nd prove deb- 
tor i act of insolvency,- 

, na A ,li u '! ic ') ti ° n of a d ? btor as an insolvent at the 
In.tance of the credrtors involves ooDsidorabla 

r‘ dlSabmii03 t0 thQ 'tor; there- 
;^ l it u a11 *be more necessary that tbe act of 

him IhmL a li° 8 1 d *1 hftVQ lbeaa committed 1 by 
him should be clearly aud preoisely described in 

Si* l* mta Xo enable the debtor to 

met* toe charges brought Against him, and ua- 
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less the facts alleged bring the debtor’s conduct 
well within the ambit of the statute, the Court 
should stay its hands both in the matter of ad¬ 
judication and the appointment of interim re¬ 
ceiver. The responsibility in such cases lies on 
the petitioning creditors to clearly allege and 
prove the act of insolvency. [P G47 C 1] 

(c) Provincial Insolvency Act (1920), 
S. 6 — Acts of insolvency—Notice of suspen¬ 
sion must relate to all the creditors. 

A circular letter was sent by the bank, amopg 
others, to the debtor pressing him for payment 
of the amount claimed to be immediately re¬ 
coverable from him and representing the diffi¬ 
culties through which the bank was passing. In 
reply to this the debtor wrote a letter and ex¬ 
pressed his inability to meet with the demand of 
the bank. He also suggested to the bank to raise 
money on some of his shares which were pledged 
with the bank. Moreover the letter did not pro¬ 
fess to deal with all the creditors, but only with 
one of the pressing creditors. It was further al¬ 
leged that the debtor expressed his williugness to 
a scheme of creating a trust for the liquidation 
of his debts but the character aud details of the 
scheme had not been specified. 

Held : that the letter by itself could not bo 
construed to amount to a notice that the peti- 
' tioner had suspended or was about to suspend 
the payment of his debts and could not by itself 
be held to be an act of insolvency. [P G47 C 21 

Page , Badri Das , Mad an Gopal and 
Tirath Ram —for Petitioner. 

Jagan Nath Aggarwal and Manohar 
Lal —for Opposite Party. 

Jai Lal, J. —This is a petition for 
revision presented by Lala Harkishen Lal 
against an order, dated 24th June 1932, 
passed by the learned Judge, Insolvent 
Estates at Lahore, under S. 20, Provincial 
Insolvency Act, appointing Mr. Manohar 
Lal, an advocate of this Court, a9 an in- 
terira receiver pending the disposal of an 
application for the adjudication of the 
petitioner as an insolvent. The petition 
was originally expressed to be made under 
S. 21, but this mistake was corrected at 
the hearing before the learned Judge of 
the Insolvent Estates and the contents of 
the application leave no doubt that it was 
intended to bo under S. 20. It may be 
remarked at the outset that, though . in 
the petition to this Court some allusion 
is made to the unsuitability of Mr.Mano- 
bar Lal to act as a receiver, the matter 
was not pressed before us. The only 
ground on which the appointment of an 
interim receiver was opposed was that 
owing to a serious defect in the applica¬ 
tion for adjudication affecting the juris- 
diction of the Court that application was 
bound to fail ultimately and consequently 
the well recognized rule should be fol¬ 
lowed, that unless the Court is satisfied 
that the applicant for appointment has a 


fair chance of success, no receiver should 
be appointed at his instance. 

Further, though some complaint was 
made before us that the receiver immedi¬ 
ately on appointment had taken action 
which was calculated to stop the business 
of the petitioner, the matter was not 
argued before us probably in view of the 
fact that the District Judge, when dis¬ 
missing the petitioner’s appeal against 
the appointment of an interim receiver, 
has indicated that the stoppage of the 
petitioner’s business would not necessarily 
follow from tbo order of the Judge, Insol¬ 
vent Estates. It is obvious that the 
stopping of the petitioner’s business i3 
neither in the interests of the creditors 
nor of the petitioner and I have no doubt 
that the learned Judge would have given 
such instructions and directions as would 
have been feasible and proper in the inter¬ 
ests of all concerned. In support of the 
petition two grounds were urged before 
us, which it was contended were bound to 
result in the application for adjudication 
being thrown out as incompetent : (l) 
that Dr. Jai Chaud, the Vice-Chairman 
of the Board of Directors of the Peoples 
Bank of Northern India, Ltd., the appli¬ 
cant for adjudication, was not competent 
either to present the application or to 
sign and verify it and (2) that the appli¬ 
cation did not disclose that any act of 
insolvency had been committed by the 
petitioner. 

With regard to the first objection it is 
sufficient to say that it is of a highly 
technical character and the competency 
or otherwise of Dr. Jai Chand to present 
the application and to sign and verify it 
must depend upon his powers as defined 
by the Articles of Association or by the 
resolution of the Board of Directors or 
otherwise on such evidence as might bo 
produced if the objection be raised at the 
hearing of the application. Moreover, it 
may be that the defects if any, can 
be rectified by amendment. For the 
above consideration we were satisfied at 
the hearing of the petition that there 
was no substance in this objection and 
consequently did not hear Mr. Jagan 
Nath Aggarwal on this matter on behalf 
of the respondent. The other objection 
however needs consideration. The act of 
insolvency on which the prayer for ad¬ 
judication of the petitioner is based is 
mentioned in paras. 7 and 8 of the peti¬ 
tion whioh are as follows : 
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“ (7) That tbo said respondent has by bis let¬ 
ters and couduct intimated bis utter inability to 
pay bis debts. He bad also at> one time ex¬ 
pressed bis willingness to a scheme of creating a 
trust for the liquidation of his debts which pro¬ 
posals did not materialize owing to various 
causes." 

M (H) That his? conduct and letters particularly 
bis letter dated 19th May 1932, is a notico to 
the petitioner bank that he has suspended or is 
about to suspend payment of bis debts within 
the meauiug cl S. *0 (g), Provincial Insolvency 
Act. A copy of the said letter is annexed and 
marked Ex. I." 

It is urged on behalf of the petitioner 
that, even if the allegations of fact made 
in these two paragraphs be assumed to 
be correct, they do nob amount to a 
notice to the petitioning creditor that 
the alleged insolvent has suspended or ia 
about to suspend payment of his debts. 
On the other side it is frankly conceded 
that the only ground on which the in¬ 
solvency petition is based is that Lala 
Harkishen Lai has given notice that he 
has suspended or is about to suspend pay¬ 
ment of his debts within the meaning of 
S. G (g)of the Act. Now before disoussing 
the question whether the facts alleged do 
or do not amount to a notico of suspension, 
it is necessary to briefly examine the law 
on the subject, lb may be mentioned that 
the corresponding clause in the English 
Statute on this subject is identical with 
S. 6 (g), Provincial Insolvency Act, and 
therefore a reference to some of the lead¬ 
ing English cases on the subject will 
materially assist us in deciding the pre¬ 
sent question. Indeed, counsel on both 
sides relied upon the same cases decided 
by tho English Courts and consequently 
there was nob much difference between 
the two as to tho authorities which 
should guide us in deciding tho present 
petition. Mr. Page, appearing for the 
petitioner, cited Crook v. Morley (l), 
which must now be taken to be the lead- 
ing ease on the subject. In that case the 
debtor had addressed a letter to his cre¬ 
ditors which ran as follows : 

‘ unabl ° to moot my ongagemonts as 

thoy fall duo, I invito your attendance at tbo 
Guildhall Tavern, Gresham 8treot, City, on 
Wednesday next at 8 p. m., whon I will submit 
a statement of my position for your considera¬ 
tion and decision." 


As a result of this letter a meeting 
was held on the date specified and a com. 
position at 2s. 6d. in the pound was 
offered by the debtor but was refused b> 
the credi tors. The House of Lords 

(1) 118911 A. 07 816=61 L.J.Q. B. 97=6£ 
L. T. 889=8 Morroll 227. 


affirming the decision of the Court of 
appeal, held that the letter would natur¬ 
ally induce the creditors to believe that 
the debtor intended to suspend payment 
of his debts and therefore amounted to a 
notice that he was “ about to suspend 
payment of his debt3 ” within the mean¬ 
ing of the English Bankruptcy Act. In 
the course of his judgment the Earl of 
Selborne cited with approval the opinion 
of Bowen, L. J., in the case of In re> 
Lamb (2) at p. 28, that the question al¬ 
ways i3 : 

what effect would tho circular produce on the 
miud of a creditor receiving it as to the inten¬ 
tion of tho debtor with regard to hi3 creditors," 

and Lord Watson one of the other Judges 
observed as follows : 

“ A declaration of his inability to pay his 
debts may be made by a debtor to one or more 
of his creditors, in terms and under circum- 
tanccs which do uot suggest that he means to 
stop payment of bis debts as they fall due. But 
that such a declaration may be couched in lan¬ 
guage which clearly implios that tbo dobtor 
means to pay nobody in full, and to place hig 
assets at tho disposal of his creditors, does uot 
appear to mo to be doubtful." 


The learned and noble Lord was of opi¬ 
nion that the words : 

“ when I will submit a statement of my posi¬ 
tion for your consideration and decisiou " 
wore confirmatory of the iutimation con¬ 
veyed in the first part of the circular* 
becauso they suggested that the sender 


wuuiu not ue auie co resume payments, 
or to carry on his business unless the 
creditors agreed to accept a composition. 
The same question of law was later con¬ 
sidered in In re Iieis (3). In that case 
the debtor Reis instructed his solicitor on 
26th May 1903 to see two of his largest 
stock exohange creditors with reference to 
his accounts with them. The solicitor 
informed tho two creditors that Reis 
would have a difficulty in paying them 
the amounts duo to them on tho date fixed 
for payment and that he had Reis's antho- 
rjty to permit them, if they saw fit to 
oloso their accounts with him immedi¬ 
ately. At the suggestion of one of these' 
creditors the solicitor communicated the 
same message, on behalf of Reis, to the 
only two other stook exohange creditors 
and gave them the like permission. In 

consequence of this all these oreditors im-‘ 

mediately closed their aooounts and took 
proceedings to recover their de hu aiK j 

(2) [1887] 4 Morroll 26, 

(3) 769=73 L - J- K. B. 929=91 

Sso “* =u 
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obtained judgments against Reis and there¬ 
after a receiving order was issued against 

him on a petition presented bv one of 
them. 

The question arose whether Reis had 
committed an act of insolvency on 26th 
May when he instructed his solicitor to 
oommuuicato his inability to pay his 
stock exchange creditors and asked them 
to close his account with them, if they 
chose to do so. It was contended that 
the intimation sent by Reis on 26th May 
to his stock exchange creditors amounted 
to a notice to them that he had suspended 
or that he was about to suspend payment 
of his debts. It was however held that 
a statement by a debtor that he is unable 
to pay his debts in full is not by itself an 
act of bankruptcy, although it may be 
such if it amounts to a statement that he 
intends to deal with his creditors as a 
body, and consequently it was held that 
the transaction of 26th May did not fall 
within this category. Stirling, L. J., 
concluded his judgment on this part of 

the case with the following observation : 

“The result is that ia each case all the circum¬ 
stances must be looked at; and wo have to find, 
beyond a simple declaration of inability to pay, 
some evidence of an intention on the part of the 
debtor to suspend payment of his debts—that is 
to say, to abstain from paying his debts as they 
fall due, at least for a time.” 

Vaughan Williams, L. J., considered 
that all that the solicitor was doing on 
behalf of the bankrupt, when he made the 
communication to the stock exchange cre¬ 
ditors, was to negotiate with particular 
creditors as regards their particular debts 
and came to the conclusion that the con¬ 
duct of Reis did not amount to a notice 
to the creditors that he had suspended or 
intended to suspend payment of his debts. 

This judgment was affirmed by the House 
of Lords in Clough v. Samuel (4), the 
Lord Chancellor and Lord Robertson 
being of opinion that the view of the 
Court of appeal was correct, while Lord 
Macnaghten dissented from this view. 

The Lord Chancellor observed that : 

“in order to bo an act of bankruptcy it must be a 
notice and although the statute does not require 
any particular form of notice, still it must be a 
notice, I do not know that the word notice” 
can be made clearer than it is by any verbal 
explanation, but it must bo a notice,” and “that 
the debtor neither did, nor intonded to do, any 
suoh thing as to give notice to his creditors, or to 
any of them that he intended to suspend the 


(4) [1905] A. 0.442=74 L. J. K. B. 918=93 
L. T. 491=54 W. R. 111=12 Mansen 847 
=21 T. L. R. 702. 
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payment of his debts," and further “but I think 
he had ne intention of giving notice that he in¬ 
tended to suspend payment, either in express 
words or in anything he said, from which an 
ordinary business man would infer that what 
Spyer (the solicitor) said on his behalf, or what 
he said himself, was a notice of intention to sus¬ 
pend payment of his debts. I daresay a business 
man would infer that he was likely to do it or 
perhaps that he was likely even to become ban¬ 
krupt, but be would infer that from the circum¬ 
stances and not from anything said by either 
Spyer or Reis.” 

Lord Robertson in discussing the same 
question expressed himself as follows : 

It seems to me that in the conception of sub- 
S. (b), with which we have to deal, the suspen¬ 
sion of payment of his debts is a specific and 
deliberate (in the sense of intentional) act of the 
debtor, and the suspension, actual or intimated, 
must apply to all the creditors. It is something 
different from and over and above inability to 
pay. It is one of the several courses among which 
a debtor may elect when he finds himself insol¬ 
vent. A man faced by a balance-sheet which 
means certain and speedy ruin may try to arrange 
with his more pressing creditors, or he may put 
off the evil day and stagger on leaving the stop¬ 
page of his career to be brought about by the 
action of others. Either of those courses is dif¬ 
ferent from suspending payment of his debts.” 

In addition to the above oases, which 
were cited by Mr. Page and Mr. Jagan 
Nath, relied upon David Sasoon kCo. Ltd., 
In the matter of (5), Dwarka Das Javar- 
mal v. David Sasson (6) and Gurmukh 
Singh v. Ram Ditla Mai (7). It is not 
however necessary to discuss these cases 
in detail, because the principle underlying 
all of them is the same as has been en¬ 
unciated in the English oases mentioned 
above and the facts in each were different. 
In Gurmukh Singh v. Ram Ditta Mai 
(7) decided by Tek Ohand, J., the learned 
Judge held that the debtor in the case 
before him had given notice to his credi¬ 
tors of his intention to suspend payment, 
but apart from other matters there was 
direct evidence that he had told some 
creditors that he intended to do so. In 
Narain Das v. Chiman Lal (8), Walsh, 
Ag. C. J. and Banerji, J., remarked that 
notice to suspend : 

“must be a notice in an unambiguous, deoisivo 
form, made in a definite form of words to a parti¬ 
cular creditor at a definite time, that the dobtor 
has suspended payment of his debts. ‘Suspended 
payment of his debts’ in this connexion means 
entire suspension of his whole indebtedness, or 
as is colloquially said of a bank, notice to stop 
payment, which, of course, moans notice of 
general intention to stop payment to everybody.” 

(6) A. I. R. 1926 Sind 216=95 I. 0. 453. 

(6) A. I. R. 1930 Sind 83=121 I. 0. 865. 

(7) A. I. R. 1929 Lah. 136=112 I. 0. 132. 

(8) A. I. R 1927 All. 266=49 All. 821=102 

I. 0. 191. 



1932 Harkishan Lal v. Peoples Bank, Lahore (Jai Lai, J.) Lahore 647 


This perhaps 13 the furthest that any 
Court has gone so far. The following 
rules appear to emerge from a considera¬ 
tion of the decided cases. That the 
notioe raav be oral or in writing, but it 
must be a notice deliberately given and 
must amount to an intimation to the cre¬ 
ditors that the debtor intends to suspend 
the payment of his debts due to all his 
creditors, but mere intimation of inabi¬ 
lity to pay his debts does not ordinarily 
amount to such a notice, though, taken 
with other circumstances it may so 
amount. The notice must be such that 
the creditors may be led naturally to 
infer that the debtor intends to sus¬ 
pend the payment of his debts. The 
later authorities further emphasized that 
there should be an intention on the part 
of the debtor to give notice of suspension 
to the creditors, but on this question 
there is a certain amount of conflict in 
some of the cases decided by English 
Courts. Now, applying these principles 
the question that we have to answer is 
whether the statements made in paras. 7 
and 8 of the insolvency petition do or do 
not amount to a notice that the peti¬ 
tioner has suspended or is about to sus¬ 
pend payment of bis debts. 

Adjudication of a debtor as an insol¬ 
vent at the instance of the creditors in¬ 
volves considerable disgrace and legal 
disabilities to the debtor; therefore it is 
all the more necessary that the act of 
insolvency alleged to have been com¬ 
mitted by him should be dearly and pre¬ 
cisely described in the insolvency peti¬ 
tion to enable the debtor to meet the 
oharges brought against him, and unless 
the facts alleged bring the debtor’s con¬ 
duct well within the ambit of the statute 
the Court should stay its hands both in. 
the matter of adjudication and the ap¬ 
pointment of inteiim reoeiver. The res¬ 
ponsibility in such oases lies on the peti¬ 
tioning creditors to clearly allege and 
prove the act of insolvency. 

Now, if the respondents had based 
their application merely on the letter of 
19th May 1932, I would have felt no 
hesitation in holding in the first instance 
that no act of insolvency has been alleged 
against the petitioner; in other words, 
that the letter in question does not by 
itself amount to a notice that the peti¬ 
tioner has suspended or is about to sus¬ 
pend payment of his debts. It was 
written in reply to a oiroular letter 


which was sent by the Bank, among 
others, to the petitioner, pressing him for 
payment of the amount claimed to be 
immediately recoverable from him and 
representing thodifficulties through which 
the Bank was passing. In reply to this 
Lala Harkishen Lal wrote the letter in 
question and expressed his inability to 
meet with the demand of the Bank. Ha 
also suggested to the Bank to raise money 
on some of his shares which were pledged 
with the Bank. The letter therefore 
could not be construed to amount to a 
notice that the petitioner had suspended 
or wa3 about to suspend the payment ol 
his debts. It merely intimated to the 
creditor his inability to meet with the 
latter’s demand and suggested an alterna¬ 
tive by which the Bank could realize 
some money. It may be that the alter¬ 
native suggested would not have improved 
the situation or would have, under all 
circumstances, been unacceptable to the 
Bank. That however, does not affect the 
question of what was intended to be con. 
veyed by the letter or what the Direc¬ 
tors of the Bank should have, as reason¬ 
able persons, taken to be naturally con- 
veyed by the letter. I may mention 
that the circular letter to which the 
letter of the 19th May is a reply was nob 
produced by the respondents before the 
learned Judge, Insolvent Estates. A copy 
and the original were however produced 
before us by Mr. Pago and were admitted 
to be correct by Mr. Jagan Nath on be¬ 
half of the respondents. We have kept 
the copy on the record and have returned 
the original to the petitioner’s counsel, 
Moreover the letter did not profess to 
deal with all the creditors but only with 
one of the pressing creditors. My conclu¬ 
sion therefore is that the letter by itself 
cannot be held to amount to an act of 
insolvency. 

In paras. 7 and 8 of the application it 
is however alleged that the petitioner 
by his letters and oonduot intimated 
his utter inability to pay his debts. 
This by itself does not amount to an 
aot of insolvency, but it is further alleged 
that he expressed his willingness to a 
soheme of creating a trust for the liqui¬ 
dation of his debts, but the oharaoter and 
the details of the soheme have not been 
speoified. Further in para. 8 it is alleged 
that the oonduot and letters of the peti¬ 
tioner amount to a notice that he has 
suspended or is about to suspend pay- 
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ment of his debts. These letters have 
not been produced which, and the details 
og the conduct have not been specified in 
the application. 

Ordinarily it was the duty of the 
petitioner Bank to make precise and 
definite allegations in their insolvency peti¬ 
tion and no amendment was permissible, 
except on strong grounds. (After consi¬ 
dering tho documentary evidence and 
affidavit his Lordship proceeded.) The 
scheme for' the creation of a trust 
clearly negatives the idea of suspension 
of business. On the other hand it ap¬ 
pears to be a scheme designed to enable 
■the creditors to realize their full dues 
•from what I have stated above it 
follows that the insolvency petition pre¬ 
sented by the respondents does not dis¬ 
close an act of insolvency having been 
committed by the petitioner, and conse¬ 
quently the order appointing an interim 
receiver cannot be sustained, and the in¬ 
solvency petition itself must fail. In 
what 1 have stated abovo I have as¬ 
sumed that all the facts stated in the 
original insolvency petition and the sub¬ 
sequent affidavit presented in this Court 
and tho correspondence are true, though 
it does not necessarily follow that they 
have all been proved to be true. At the 
commencement of tho hearing before us 
Mr. Jagan Nath raised a preliminary ob¬ 
jection that the matter of appointment 
of an interim receiver being one for the 
discretion of the Judge of the insolvency 
Court and his order having been affirmed 
by the District Judge this Court was 
not competent to interfere on revision. 
However as I have already shown, the 
petitioner’s counsel did not attack the 
ordor on its merits but he raised the 
question of jurisdiction of the Court to 
entertain the insolvency petition. Tbs 
preliminary objection therefore did not 
arise in the case and must formally be 
overruled. I would therefore accept the 
petition and set aside the order appoint¬ 
ing an interim receiver. The expenses 
incurred by tho interim receiver and his 
remuneration to bo fixed by the Judge, 
Insolvent Estates, for work heretofore 
done, shall be paid by the respondent 
Bank; the other costs of these proceed¬ 
ings shall be paid by the parties 
throughout. Further, as we are of opi¬ 
nion that no act of insolvency is disclo¬ 
sed on tho facts alleged in the insolvency 
petition, and as the whole record is be¬ 


fore us, I would dismiss that petition 
also leaving the parties to bear their 
their own costs throughout. 

Bhide, J. —I agree, 

B.r./r.k. Petition allowed. 

A. I. R. 1932 Lahore 648 

Bhide, J. 

Punjab Sindh Chhatar —Appellant. 

v. 

Lahore Bank Ltd. —Respondent. 

Misc. First Appeal No. 762 of 1932, 
Decided on 20th October 1932, against 
order of Dist. Judge, Lahore, D/- 2nd 
May 1932. 

# Companies Act (1882), S. 126 and 
(1913), S. 160—Contributory dying — No 
limitation to bring representative* on record. 

On the death of tho contributory the personal 
representatives of the contributory automati¬ 
cally become liable instead of the deceased con¬ 
tributory. No application for the purpose is ne¬ 
cessary and consequently no question of limita¬ 
tion arises: A, I. li. 1920 Lah. 51. Dist. 

[P G48 C 2; P 649 C 1] 

Daulat Ram .—for Appellant. 

Bakhshi Solian Lai —for Respondent. 

Judgment.— This is an appeal arising 
from an ordor passed in liquidation pro¬ 
ceedings in connexion with tho Lahore 
Bank, Ltd. The Bank went into liqui¬ 
dation some time in 1913. One Surjan 
Singh was a share-holder of the Bank 
and his name was duly entered in the 
list of contributories. He is said to have 
died sometime about December 1915 or 
January 1916. On 14th January 1932, 
the Court was moved to bring his repre- 
santatives on the record. This applica¬ 
tion was opposed on the ground that it 
was barred by limitation. The objection 
was however overruled by the learned 
District Judge and it is from this order 
that the present appeal has been pre¬ 
ferred. 

As stated abovo the Bank wentintoliqui* 
dation some time in 1913 and the learn* 
ed counsel from tho parties were agreed 
that the liquidation proceedings are go¬ 
verned by Act 6 of 1882 in accordance 
with tho provisions of S. 284, Companies 
Act, 1913. The learned counsel for the 
appellant has urged that an application 
for bringing legal representatives of a 
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contributory on the record is governed 
by tne provisions of 0.22, Civil P- C, 
and that the present application, which 
was made some 15 or 16 years after the 
death of Surjan Singh, was obviously 
time barred. He has referred to no au¬ 
thority directly in point. Reference was 
made to Tiindusthan Bank, Ltd. v. Aleh- 
raj Din (1). The question involved in 
that case however was as regards the 
jsetting aside of an ex parte order of pay¬ 
ment. In the present case according to 
the provisions of the Companies Act, it 
was tbs duty of the Court to prepare a 
list of the contributories and it does not 
appear that any application for bringing 
the iegal representatives of a contribu¬ 
tory on the record was necessary. S. 126, 
'Companies Act, lays down that: 

' “ if any contributory dies,etc., after he has baen 
placed on the list of contributories hereinafter 
mentioned, his personal representatives, heirs 
and devisees shall bo liable in a due course of 
administration to contribute to the assets of the 
company in dischargo of the liability of the de¬ 
ceased contributory aud such personal represen¬ 
tatives, heirs and devisees shall bo dcomed to be 
contributories accordingly. 

It would appear from the wording of 
this section that the personal representa¬ 
tives of the contributory automatically 
become liable instead of the deceased 
contributory. I am therefore of opinion 
that no application for the purpose was 
necessary and consequently no question 
of limitation arises. The application 
made in the present instance was simply 
intended to bring to the notice of tho 
Court the death of Surjan Singh and the 
Court was bound to treat his personal 
representatives as contributories in his 
plaoo in accordance with the provisions 
of S. 126, Companies Act, referred to 
above. I dismiss the appeal with costs. 

Appeal dismissed. 
ig 7 L Rl 1920 Lah - 61=65 I.G. 820=1 Lah. 


A. I. R. 1932 Lahore 649 
Jai Lai, J. 

Mehar Singh Defendant—Appellant. 
Ishar Singh— Plaintiff—Respondent. 


Second Appea 1 No. 31 of 1932, Deoi, 

Di 9 t 1 T b ^ JU t n 932, agftiD9t deoree 
ber lg^ 88 ’ Jullundur > 9 *h Deoe 


Civil P. C. (1908), S. 13 (b)—Foreign judg¬ 
ment—Test of, whether given on merits, 
stated. 

The true test for deciding whether a judgment 
has been given on the merits is whether it has 
been given as a penalty for any conduct of the 
defendant or whether it is based on a considers* 
tioa of the truth or otherwise of tho plaintiff's 
case. [P 650 C 1] 

Where tho defendant admits the plaiotiQ’s 
claim but pleads payment of the same prima 
facie the burden is on him to prove that pay¬ 
ment. If therefore the plaintiff leads evidence 
to disprove the assertion made by the defen¬ 
dant, and the defendant absents himself on tha 
day fixed for the hearing of tho case, there ia 
sufficient evidence on the record on which the 
Court can proceed on the merits, and in the ab¬ 
sence of a clear indication that the judgment 
was given by way of penalty, it must be as¬ 
sumed that it was given because the Court con¬ 
sidered that the plaintiff had proved his claim 
on the merits and the decree passed by the Court 
is one passed on tne merits: A. I. h. 1927 All. 
510, Appl.; Case liw referred, (P 650 C 2] 

Achhru Ram —for Appellant. 

Mehar Chand Mahajan —for Respon¬ 
dent. 

Judgment. This second appeal arises 
OQt of a suit on a loreign judgment. The 
District Judge on appeal has decreed the 
suit holding that the decree of the Resi¬ 
dent Magistrate at Nairobi datod 19th 
September- 1930, was passed on the 
merits. Tho only question urged before 
mo on behalf of the appollant is that the 
decreo could not bo deemed to have been 
passed on the merits within the mean¬ 
ing of S. 13 (b), Civil P. C. What hap. 
pened is this: A suit having been in¬ 
stituted by the respondent against the 
appollant in tho Court of tho Resident 
Magistrate at Nairobi, tho defendant ap¬ 
peared to defend the suit and was re¬ 
presented by counsel. In his defence he 
produced a receipt which he alleged ex¬ 
tinguished the liability under the plain¬ 
tiff s claim in full. This menus that the 
defendant admitted tho plaintiff’s claim 
but pleaded satisfaotion thereof. The 
oase was adjourned for the ovidouce of 
the parties and for some reason or other 
the plaintiff led his evidence before the 
defendant. It is suggested that this was 
because tho plaintiff hod admitted the 
execution of tho reooipt but had alleged 
that he had recoived an amount smaller 
than that mentioned in the receipt.Some 
witnesses were examined on his behalf 
in support of this allegation by the plain¬ 
tiff and the case was adjourned. On the- 
adjourned hearing of the oase the defen¬ 
dant absented himself but his counsel 
were present. They also withdrew from 
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the defence and the Court passed a decree 
against the defendant which reads as 
follows: Judgment for plaintiff as 

prayed.” 

It is contended that this decree could 
not be deemed to have been passed on 
the merits and in support of this con¬ 
tention reliance is placed on Keymer v. 
Viswanatham Reddi (l) a" judgment of 
their Lordships of the Privy Council in 
which the decree of the foreign Court 
followed the striking off of the defence, 
tho defendant on his not replying to 
interrogatories served upon him by the 
other party Oppenheim & Co. v. Muham¬ 
mad Haneef (2), where the judgment 
of the foreign Court was on an award 
of the arbitrator and also on Ishri Pra¬ 
sad v. Sri Bam (3) where an observation 
wa3 made that the question in each case 
is whether the judgment i6 given on the 
merits or whether it is by way of 
penalty. Reliance also was placed on 
Abdul Rahiman v. Mahomed Ali Roio- 
ther (4) where it was observed that a 
true test for deciding whether the judg¬ 
ment is given on the merits is to deter¬ 
mine whether the Court applied its 
mind to the truth or falsehood of the 
plaintiff's case. In A. I. R. 1930 Mad. 
149, also relied upon by the appellant’s 
counsel, it appears that the judgment 
had been given by way of penalty 
owing to the defendant’s default in ap¬ 
pearing in Court to defend the case. The 
plaintiff had filed an affidavit in support 
of his case but the guiding faotor in de¬ 
ciding the case against the defendant 
was his absence and consequent penalty 
which was expressly provided by the 
statute applicable to the case which 
laid it down that the judgment shall be 
given against the defendant as a penalty 
for his absence at the hoaring of the case. 
An examination of all these cases leaves 
no doubt in my mind that the true test 
is whether the judgment has been given 
as a penalty for any conduct of the de¬ 
fendant or whether it is based on a con¬ 
sideration of the truth or otherwise of 
the plaintiff’s case. Mr. Mehr Chand on 
behalf of the respondent cite d Ram 

(1) A. I. R. 1916 P. C. 121=88 I. 0. 683=14 
I. A. 6=40 Mad. 112 (P. C.}. 

(2) A. I. R. 1922 P. 0. 120=74 I. C. 616=19 
I. A. 171=45 Mad. 4S6 (P.O.). 

(3) A. I. R. 1927 All. 510=105 I. O. 186=50 

AH- 270. „ „ 

(4) A. I. R. 1S28 Rang. 319=116 I. 0. 466=6 
Rang. 652. 


Chand v. Bartell (5), Ishri Prasad v. 
Sri Ram (3) and Gale v. Harper (6). 
Of these rulings Ishri Prasad v. Sri 
Ram (3) fully applies to the present 
case. In that case a suit had been in¬ 
stituted in a civil Court in Rampur 
State and the defendant having been 
served with summons did not appear at 
the hearing of the suit which was decreed 
by the Court apparently without exa¬ 
mining the plaintiff in support of his 
case because the judgment stated that 
the absence of the defendant was tanta¬ 
mount to his admission of the plaintiff’s 
claim, and, therefore the claim was de¬ 
creed, It was held that a suit based 
on such a decree must be deemed to have 
been based on a decree passed on the 
merits. In the present case no doubt 
the judgment of the Nairobi Court is 
very brief but it must be read with what 
had happened before. It would be a 
judgment on which no suit would be 
maintainable in civil Courts in British 
India if I were able to hold that the de¬ 
cree was given by way of punishment to 
the defendant for his default in attend¬ 
ing the Court on the date of the hearing. 
He was however present by his counsel 
who subsequently withdrew. The plain¬ 
tiff’s claim had been admitted by him 
but payment of the same had been 
pleaded by him. Prima facie the burden 
was on him and there was evidence 
which was led by the plaintiff to dis¬ 
prove the assertion by the defendant that 
he had satisfied the plaintiff's olaim by 
payment. There was evidence on the. 
record on which the Court could have 
proceeded on the merits and in the ab¬ 
sence of a dear indication that the judg¬ 
ment was given by way of penalty I 
must assume that it was given, because 
the Court considered that the plaintiff 
had proved his olaim, on the merits. I 
am consequently of opinion that the view 
of the learned District Judge is correot 
and dismiss this appeal with costs. 


k.n./r.k. 


Appeal dismissed. 


(5) [1903] 75 P. R. 1909=3 I. 0. 622. 

(6) A. I. R. 1919 All. 228=50 I. 0. 780=11 All. 
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A. I. R. 1932 Lahore 651 

Shadi Lal, G. J. and Broadway, J. 

Mam Chand and others — Plaintiffs— 
Appellants. 

v. 

Rupa and others —Defendants —Res¬ 
pondents. 

Letters Patent Appeal No. 288 of 1926, 
Decided on loth April 1931, against de¬ 
cision of Dalip Singh, J., D/- 1st Novem¬ 
ber 1926. 

Occupancy Rights—Mutation of occupancy 
rights in favour of stranger claiming to be 
adopted son—Landlord attesting mutation— 
Occupancy rights held not created— Admis¬ 
sion being based on erroneous state of affairs 
could not bind landlord or bis successors—■ 
Evidence Act (1872), S. 18. 

An occupancy tenant diod leaving him surviv¬ 
ing a widow. Mutation of laud was however 
' made in favour of ono R, daughter's son, on the 
widow alleging that her husband had adopted R 
as his son and agreed to get mutation entered in 
ms namo. One A’, lambardar,i\vas present at the 
time of mutation and attested the mutation, 
borne time after death of widow descendants of 
A sued for possession of half of occupany rights 
as landlords qua their share as the landlord of 
the other half had obtained a similar decrco and 

it wa9 held that adoption of R had uot been estab¬ 
lished: 

Held : that although K was present at tho 
mutation proceedings, the mere fact that ho 
attested the mutation could not be regarded as 
moving created a fresh occupancy tenancy in fa¬ 
vour of R and that even if K's attestation could 

regarded as an admission by him of the ad¬ 
option, the admission being based on an erro¬ 
neous state of affairs, would not be binding on 
mm or on his successors. [P 651 0 2] 

•R. 0. So?ii —for Appellants. 

Qabul Chand —for Respondents. 

Broadway, J. One Hanwanta was 
the occupancy tenant of certain land in 
bjrsa Tahsil of the Hissar District. He 
died on 5th November 1901 leaving him 
surviving a widow Mt. Rami who was 
entitled to the whole of the land during 
her lifetime. On 31st December 1901 
mutation of the land was made in favour 
of one Rupa, Hauwanta’s daughter’s son. 

Kami Wft9 Present at the mutation 
and stated that her husband had adopted 
«upa as his son and agreed that mutation 
should be entered in his name. One 
iiura iambardar, was present at the time 
of mutation and although his statement 

z^r**** ia 9aia fc ° have 

attested the mutation. Mfc. Rami died 

1920 r“ ryl J 913 ““ a oa 14th Aa fi U3 & 
lyjoth 0 descendants of one Naundha 

~* Ti 6 olairain g ^ be entitled to 

lords Tb 11 of . fche 1 enbire hoiaiQ g a3 land- 
lords. They impleaded Mam Ohand etc. 


the descendants of Kara, as defendants 
along with Rupa. Mam Chand, etc., were 
pro forma defendants and Rupa alone 
contested the suit setting up his adoption 
by Hansvanta. It was held in the case 
that the adoption had not been proved 
and that the occupancy tenancy had come 
to an end. The plaintiffs were given a 
decree for possession of half the land 
only, which was their share. 

While this case was pending, on 31st 
August 1923, Mam Chand etc., the descen¬ 
dants of Kara, instituted a suit for posses¬ 
sion of the remaining half which they 
claimed to be entitled to as the descen¬ 
dants of Kura who was one of the land¬ 
lords. Their suit was dismissed by the 
trial Court but decreed on appeal by the 
District .ludge. An appeal to this Coart 
by.Rupa proved successful and thereupon 
Mam Chand, etc. preferred this appeal 
under Cl. 10, Letters Patent. 

The learned Judge in chambers who 
dismissed this suit came to the conclusion 
that the consent of Kura to the mutation 
in favour of Rupa may be presumed to be 
the consent of Kura to a fre3h occupancy 
tenancy being created in favour of Rupa, 
and further that Mt. Rami could beheld 
to have alienated the property in favour 
of Rupa, an alienation voidable at the 
instance of the landlords, but, as one of 
the landlords had consented to the alien¬ 
ation, qua his share of tho oooupanoy 
tenanoy, the transaction could not bo 
avoided. It has been urged by Mr. Soni 
for the appellant that although Kura was 
present at tho mutation proceedings, the 
mere fact that he is recorded as having 
attested” the mutation cannot be regard¬ 
ed as his having created a fresh occupancy 
tenancy. In my judgment this conten¬ 
tion is sound and an examination of the 
mutation records shows that no fresh 
oocupanoy tenancy in favour of Rupa 
was oreated by Kura or anyone else. 

It was further contended that the 
mutation record did not show that Kura 
had assented to anything whioh altered 
the position of Rupa; Mt. Rami alleged 
that the adoption had taken plaoe. Other 

persons present alleged the same thing. 
Even if Kura s attestation of the muta- 
tion could be regarded as an admission 
by him of the adoption, it is olear that 
suoh an admission being based on an 

8bat , e . of affa i« would not be 
inding on him or on his suooessors. 

Mt. Ram t was entitled to retain posses- 
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sion of the holding during her lifetime. 
If the mutation proceedings can be re¬ 
garded as an alienation by her of her 
rights in the land to Rupa, it is obvious 
that she could only alienate her own in¬ 
terest which was merely one for her life, 
and Kura's attestation of the mutation 
can only be regarded as an acquiescence 
on his part in the transfer of Mt. Kami's 
life interest to Rupa. On the death of 
Mb. Rami, which occurred on 3rd Febru¬ 
ary 1912, the occupancy tenancy came to 
an end and the landlords were entitled 
to resume the land. I would therefore 
accept this appeal and grant the plaintiffs 
a decree for possession of the suit land 
with costs throughout. 

Shadi Lai, C. J.—I concur. 

R.K. Appeal accepted. 


** A. I. R. 1932 Lahore 652 

Jai Lal, J. 

Khairatti Shah and others — Defen¬ 
dants—Appellants. 

v. 

Diwan Singh and another —Plaintiffs 
—Respondents. 

Second Appeal No. 1275of 1930, Decided 
on 11th October 1932, against decree of 
Dist. Judge, Sialkot, D/- 4fch April 1930. 

(a) Evidence Act (1872), S. 92 — 
Balance struck—No menlion of agreement 
in creditor’s book — Agreement can be 
independently proved—Accounts. 

The absence of mention of an agreement to pay 
interest in a balance struck in the creditor's book 
does not debar him from proving an agreement 
to pay intcrc3t independently and by oral evi¬ 
dence. The balance struck in the creditor's book 
is not such a formal document in which all the 
conditions of the transaction are usually entered 
or are expected to bo entered. 

IP 652 C 2; P G53 C H 

ajc# (b) Limitation Act (1908), S. 22—Suit 
by one legal representative—Other joined as 
plaintiff after limitation—Decree for share 
of former is not bod—Joint promisees. 

If one of the several legal representatives of a 
creditor is added a9 a plaintiff after the expiry 
of the timo prescribed for the institution of the 
suit, a suit instituted by one of the legal repre¬ 
sentatives for the recovery of the whole amount 
or of his sharo is maintainable : 57 P. R. 1905, 
Rel.on ; A. I. R. 1929 Cal . 591 and 20 I. C. 542, 
DisL IP 653 C 2] 

Nand Lal —for Appellants. 

Qabul Chand for Malik Mohammad 
Amin — for Respondents. 

Judgment. —The facts of this case are 
as follows: There were money dealings 
between Devi Ditta and Arura, the latter 
being the creditor. Devi Ditta signed a 
balance in favour of Arura in his book 


and subsequently both Arura and Devi 
Ditta died. Arura left two sons, Diwan 
Singh and Waryam Singh. Diwan Singh 
instituted a suit for the recovery of the 
whole amount due from Devi Ditta 
against his legal representatives and in 
the plaint he alleged that the balance in 
suit had been struck in his favour. An 
objection was taken on behalf of the do- 
fendants, the legal representatives of 
Devi Ditta, that the balance had been 
struck in favour of Arura and that the 
latter had left two sons Diwan Singh and? 
\Varyam Singh and that the former was 
not competent to maintain the suit alone. 
Consequently the plaint was amended 
and both Diwan Singh and Waryam 
Singh were made the plaintiffs in the 
suit. In the amended plaint it was al¬ 
leged that the balance had been struck in ' 
favour of Arura who had died leaving the 
two plaintiffs Diwan Singh and Waryam 
Singh as his legal representatives who 
were entitled to recover the amount from 
the legal representatives of Dovi Ditta. 
It appears that when this amended plaint 
was filed and Waryam Singh was added 
as a plaintiff the right to recover the 
amount from the legal representatives of 
Dovi Ditta had become barred by time 
though it is common ground that on the 
date when the original plaint was pre¬ 
sented by Diwan Singh the suit was 
within time. Other pleas were raised on 
behalf of the defendants but it is not ne¬ 
cessary to mention them here because the 
conclusions of the District Judge on such 
pleas are findings of fact and cannot be 
attacked on second appeal. 

The appellants’ counsel however in ad¬ 
dition to the main point which is involved 
in this case, and which I will presently 
refer to, urged that the District Judge 
was not entitled to grant any interest to 
the respondent. Counsel urged that in 
view of the fact that no mention of inte-* 
rest was made in the balance struck in 
favour of Arura no oral evidence to prove 
an agreement to pay interest could be 
admitted by virtue of S. 92, Evidence 
Act. In my opinion there is no force in 
this contention because the absence oil* 
montion of an agreement to pay interest 
in a balance struck in the creditor s book 
does not debar him from proving such an 
agreement indepeudentiy and by ora 
evidence. The balance struck in the cre¬ 
ditor’s book is not such a formal do - 
ment in which all tbo conditions of tbei 
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ItraDsacfcion are usually entered or are ex- 
Ipected to be entered. 

The next point however which was 
raised by the appellants’ counsel Deeds 
consideration and is not free from diffi¬ 
culty. The District Judge has granted a 
decree in favour of Diwan Singh for half 
tbe'amount due on the balance struck and 
interest thereon. He has dismissed the suit 
so far as Waryam SiDgh is concerned on 
the ground that when Waryam Singh was 
joined as a plaintiff the period of limita¬ 
tion for instituting a suit for the recovery 
of the amount had expired and therefore 
he was not entitled to recover his share 
of the debt. He lias held however that 
whereas Diwan Singh instituted the suit 
when the period of limitation had not 
expired he was entitled to recover his 
> half-share in the amount due to his 
father. Dr. Nand Lai, on behalf of the 
appellants, has strenuously contended 
that where a necessary party had not 
been impleaded within the period of limi¬ 
tation and has subsequently been implea¬ 
ded after the expiry of the time pres¬ 
cribed for the institution of the suit 
then the whole suit fails by virtue of 
S. 22, Lim. Act. He has cited certain 
authorities in support of his contention 
Ambika Char an v. Tar ini Cliaran (l) a 
judgment of the Calcutta High Court. 
The above proposition has been laid down 
in these cases. The learned counsel for 
the respondents, Mr. Qabul Chand does 
hot oontest the legal proposition laid 
down in these two oases but contends 
that in a case like the present, one of 
the creditors is competent to sue not 
only for his share of the debt but 
also for the entire debt provided the 
other shareholder is a party to the suit in 
order to protect the defendant against the 
possibility of another suit being brought 
by the other creditor or joint promisees. 
Dr. Nana Lai also cited Oirish Chandra 
v. Earn Saran (*i), a judgment of the 
•Calcutta High Court, and GirxoarNarain 
Mahton v Mahbulu Mitta (3) a case de¬ 
cided by the Patna High Court. 

In both these oases however the suit 
was to enforce a mortgage and it was held 

b0iDe an divisible 
transaction all the mortgagees were ne- 

a 8uit fco 0nfor <» the 
mortgage and if one of them is added 

(1) [1918] 19 I. 0. 963. - 

& A AI. R. 1929 Cal. 691=126 I. 0 109 
<8) .[1916] 1 Pat. I,. J. 468=26 I. 0.' 612.’ 
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after the expiry of the period of limita- 
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tiou the entire suit must fail. Mr. Qabul 
ChaDd, on the other hand, relies upon 
a judgment of a Full Bench of the Chief 
Court of the Punjab, Labhu Earn v. 
Eanslii Earn (4), in which it was held 
that if one of the several co-promisees or 
creditors is added as a defendant after 
the expiry of the time prescribed for the 
institution of the suit a suit instituted by 
one of the creditors or the co-promisees 
for the recovery of the whole amount is 
maintainable. The only distinction that 
can be drawn between tho Full Bench case 
and the present case is that here the ori¬ 
ginal creditor or promisee was one, and 
the two persons who are now entitled to 
recover the amount are his legal repre¬ 
sentatives and it may be contended that 
both the legal representatives are one 
creditor and their interests are not divi¬ 
sible. Another distinction is that thg, 
legal representative who did not join ori ' 
ginally in the suit, that is, Waryam Sing 
has not been added as a defendant but 
joined as a plaintiff. The question there?, 
fore is whether these acts take the pre-i 
sent case out of tho purview of Lalhu 
Eatn v. Kanshi Earn (4). This matter 
has not been argued before me by the 
learned counsel for the appellants, and 
after giving my careful consideration I ! 
have reached the conclusion, though not! 
without some hesitation, that the pre- 1 
sent case is covered by 57 P. R. 1905 
and therefore the deoree granted by the 
Distriot Judge for half tho amount due 
from Devi Ditta to Arura in favour of 
Diwan Singh is not open to any valid ob¬ 
jection. In fact it was urged by Mr. Qabul 
Chand that the District Judge should 
have decreed tho whole claim in favour of 
Diwan Singh. There is however no cross- 
appeal before me nor have any cross-ob- 
jeotions been filod. I therefore dismiss 
this appeal with oosts. 

_ Appeal dismissed . 

(1) 11905] 67 P. R. 1905=76 P. L. R 1905^ 
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Ghulam Nabi —Plaintiff—Petitioner. 

V. 

Secy, of State —Defendant — Opposite 
Party. 

Civil Misc. Petn. No. 366 of 1932, 
Decided on 19th October 1932 for leave 
to appeal in forma pauperis, against de¬ 
cision cf Senior Sub-Judge, Ferozepore, 
D/- 2nd Mav 1932. 

* (n) Civil P. C. (1908), O. 44, R. 1, Pro¬ 
viso—Proviso applies even after application 
is admitted and notice to respondent is 
ordered. 

It Is open to an appellate Court even after an 
application for leave to appeal in forma pauperis 
has been admitted and it has ordered notice to 
be served on the other party, to consider whe¬ 
ther the decree is contrary to law or some usage 
having the force of law or is otherwise erroneous 
or unjust : A. 1. It. 1929 Lah 514, Foil ; A.I.R. 
1924 Fat. 791 and A. I. It. 1928 Pal. 118, 
Diss. from. [PC55C1] 

(h) Civil P. C. (1908), O. 44. R. 1, Proviso 
—Proviso is mandatory. 

Where the decree appealed against is not open 
to the objections mentioned in the proviso to 
O. 44, R. 1, the Court cannot consider the defects 
in the reasons given in judgment. The provi¬ 
sion is mandatory. IP 655 C 1] 

Mohsin Shah —for Petitioner. 

C. If. Carden Noad —for Opposite 
Party. 

Order. —A suit was brought by Ghu¬ 
lam Nabi, a Guard in the employ of the 
North-Western Railway, who had been 
discharged on one month's notice, against 
the Secretary of State for India in Coun¬ 
cil for Rs. 25,000 as damages, alleging 
that he was a permanent employee and 
had been wrongly treated as a temporary 
hand and discharged. It appears that 
the plaintiff had beon previous to this in 
the same service and after serving the 
Railway Department for about 15 years 
had been given one month’s notice and 
dismissed. Ho sued the Secretary of 
Stato for India in Council for Rs. 40,000 
and that suit was dismissed. After the 
conclusion of the previous suit he again 
applied to the railway for employment, 
but they were not willing to have him 
back. As he pressed his petition for re¬ 
employment, an offer of service as a 
Guard on Rs 40 a month was made to 
him. In reply to that offer he wrote 
drawing attention to his past services 
and asking for better pay and a substan¬ 
tive appointment. The railway authori¬ 
ties replied that if he liked he could 
accept the offer unconditionally, other¬ 
wise it would be withdrawn, and, after 
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some correspondence, the plaintiff agreed 
to start work in the department again 
unconditionally. The words of his letter 
dated 4th May 1925 were : " I accept 
the job without any hesitation or condi¬ 
tion.” A few months after re-employ¬ 
ment he was discharged on one month’s 
notioe and brought the second suit refer¬ 
red to above on 28th October 1930. 

The following issues were framed 

(l) Is this suit within time ? (2) Is the 
previous suit of the plaintiff a bar to 
this suit ? (3) If not, was the discharge 
of the plaintiff from the service wrong¬ 
ful ? (4) If so, to what amount of dama¬ 
ges, if any, is the plaintiff entitled ? 

Issues 1 and 2 were decided in favour 
of the plaintiff by the trial Court. It 
found however against the plaintiff on 
issue 3 and held that the discharge was- 
in accordance with the terms of the 
agreement and dismissed the suit. 

The plaintiff had instituted his suit in 
forma pauperis. He applied to this 
Court on 1st June 1932, under O. 44, 
R. 1, Civil P. C., for leave to appeal in 
forma pauperis and notice of this appli¬ 
cation was issued on 8th July 1932. 
Mr. Carden Noad on behalf of the res¬ 
pondent (Secretary of State), urges at 
the hearing that the application deserves 
to be rejected under the proviso to O. 44, 
R. 1, as there is nothing to show that 
the decree of the Court below 
*’ is contrary to law or to some usage having the 
force of law or is otherwise erroneous or unjust.*' 

Mr. Mohsin Sliah, on behalf of Ghu¬ 
lam Nabi, argues that if the application 
was to be rejected under the proviso to 
O. 44, R. 1, the stage for doing so was 
before issuing notice and as notice has 
been issued by this Court, it is no longer 
open to it to decide the questions raised 
by the proviso. In support of this con¬ 
tention he relies on a decision of the 
Patna High Court in Ut. Buchan Da% 
v. Jugal Kishore, A. I. B. 1924 Pat. 
791 (1), which was followed in another 
decision of the same Court in Baghunath 
Prasad Saliu v. Ut. Bampiari Kuer (1). 
In reply to this Mr. Carden Noad 
refers to a decision of this Court in Ut. 
Basant Kaur v. Ghandu Lai (2J. m 
which the learned Chief Justioe dissen¬ 
ted from the two Patna cases referred 
to above, an d held that it w as_open__to 
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(1) A I. R. 1928 Pat. 118—109 
Pat. 697. 

(2) A. I. R. 1929 Lah. 614 
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ao appellate Court even after an applica¬ 
tion for leave to appeal in forma pau- 
jperis has been admitted and ithasordered 
[notice to be served on the other party, 
[to consider whether the decree is con¬ 
trary to law or some usage having the 
force of law or is otherwise erroneous 
or unjust. With all respect to the view 
takon by the Patna High Court, I prefer 
to follow the decision of this Court in 
Mt. Basant Kaur v. Chandu Lai (2) and 
fully agree with the reasons given by the 
learned Chief Justice for taking a differ¬ 
ent view of the matter to that adopted 
by the High Court of Patna. He ob¬ 
serves : 

. I * al * to understand why the order of admis¬ 
sion which is only an ex parte order, ebould 
be binding upon the respondent and why he 
should be precluded from showing that the case 
does not fulfil tbe requirements of the law as 
enacted by the aforesaid proviso. Moreover it 
sometimes happens that the Court, before finally 
deciding tbe question, desires to hear the res¬ 
pondent and thore is no valid reason why tho 
order of admission should prevent the Court 

qZ hearing ?’* 36015(011 thereu P 0Q «>• 

Mr. Mohsin Shah points out soma 
defects in the reasons given in the judg¬ 
ment of the Court below in support of 
the finding that the plaintiff was not 
discharged wrongfully. I do not want 
to go into the merits of the point raised 
by him, because obviously the decree 
before me is not open to the objections 
mentioned in the proviso to O 44 R i 
Civil P. C., and that is all that I am^on- 

7 * fc V n connexion wittfthe pre- 

!l/f PP1C ?' T Th0 8aW Provision is 
mandatory and I think the application 

deserves to be dismissed. It is accord 

it 8 Hbertv 'p Tl18 plainfciff would be 

thn , ^ < b ° “ ak0 up tl,e deficiency in 
the court-fee within 90 days if' 1 “ 
desires to do so Tf- y 9 11 10 

award ^ofo r U ofc D0 °essary to 

br ought* hhTsuit‘in ^^ that°h 0 
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JaiLal,j. 

Bahawal Defendant Appellant. 

„ so"oid & 

Decided oa Tlth Oaiabn, ? 93 S' W29 ' 
deoree of Dist -^S/against 

D /* 14th February 1929^°’ Gajraa ^ a1 ^ 


# # Regutration Acl (1908), S. 49— 
Agreement relating to immovable property 
compulsorily registrable—Suit f<>r damages 
for breach of agreement—Document is not 
admissible—“Collateral purpose" explained, 
A fuit to recover damages for breach of an- 
agreeraent relating to immovable property 
which agreement is eompulforily registrabla 
under S. 17 is a suit which affects immovable 
property and is not covered by the exception. 
Such a document can not ba used for collatorai 
purposes. A collateral purpose means purpose 
which excludes all reference to the contract 
relating to immovable property: 17 Mad. 456 
Di48. From ; A.I.R. 1925 Cal . 1087 and 
35 Mad . 63, Rd. on. [p ( 35(5 q 2 ] 

Sheikh Din Mohammad —for AppeK 
lant. 

M . L. Puri —lor Respondent. 
Judgment—On 2 nd October 1921 , 
tho appellant Bahawal executed a docu¬ 
ment in favour of Devi Ditta, who is 
now represented by his legal representa¬ 
tive Amrik Singh, respondent, whereby 
he gave certain land on lease to Devi 
Ditta for eight years in lieu of R g 725 
which, he admitted, were due to the 
latter on account of previous book debts. 
The possession of the property which 
was farmed out to Devi Ditta, was to bo 
given in June 1925, and it appears that 
such possession was not given. On 4th 
April 1928 the respondent instituted a 
suit for possession of the land which had 
been farmed out to Devi Ditta and in 
the alternative, for recovery of Rs 705 
The document dated 2nd October 1924 ’ 
had not been registered and the Courts 
below are agreed lhat it ia in»d,niss"bl e 
on that account and for that reason a 
decree for possession of the land has not 
been given to the respondent. A decree 
for Rs. 7-5 has however been granted 
Two main objections have been raised 

before mo on behalf of tho appellant !q 

the judgment of the lower appe late 
Court. One is that tho'document of 2 nd 

October 1924 was inadmissible for" ..^ 

of registration even for the purpose of 

Proving dam.gesclaimel for bread o 

nrore^than & f 

the document. tbe date of 

Now, it is clear that if thn 1 

of 2nd October 1924 bi oon«l 1 T men6 

a mere acknowledgmant of fS to ba 
*of a pre-existing debTfor tL ° f * 

tha eait ™/dTa 


656 Lahore 


Bahawal v. A Air. IK Sikqh (Jai Lai, J.) 


193/ 


assuming that the present suit is a suit 
for recovery of a simple debt which 
existed p^Ior to the date of tho document 
and the existence of which was acknow¬ 
ledged in the document. Counsel for 
the respondent therefore urged that tli9 
suit really was for recovery of damages 
for breach of contract, or for recovery 
of money on failure of consideration and 
wa3 governed by Arts. 115 and 97 res¬ 
pectively of the Limitation Aot. It is 
true fh&fc, if this suit is a suit.of this 
nature, it would be within time but the. 
question is whether the plaintiff was 
entitled to prove the existence of a con¬ 
tract which had been broken or the 
existence of consideration which sub¬ 
sequently failed. Now, the document 
of 2nd October 1924, is a document 
which clearly grants a lease of immov¬ 
able property and as such it requires 
registration but it is contended on behalf 
of the respondent that the document can 
be used for a collateral purpose and the 
collateral purpose in this case is to prove 
damages suffered by the plaintiff owing 
to the contract contained in the docu¬ 
ment and, in support of this contention, 
reliance is placed on a judgment of a 
Full Bench of the Madras High Court 
in Iiaja of Tenkatagiri v. NarayOtia (l) 
in which it was held that an unregis¬ 
tered kahuHyat relating to immovable pro¬ 
perty which required registration, can be 
admitted to prove breach of the agree¬ 
ment to grant a lease of the property 
and consequent damages arising from 
such a breach. The correctness of tho 
view taken in this case, was however 
doubted by a Judge in Chambers of the 
Calcutta nigh Court in Bamjoo Maho¬ 
med v. Tlari Das Mullick (2) and 


Narayanan Chelly v. Subbayya Serva,„ 
(3). The learned Judges of the Madras 
High Court, though not directly holding 
that it was erroneous, made some obi£ 
servations from which it appears that 
that they were not inclined to endorsh 
the opinion expressed in the’ previous 


case 


It seems to me that a suit to recover! 
damages for breach of an agreement re-J 
lating to immovable property, which! 
agreement i? compulsorily registrablep 
under 3. 17, Registration Act, is a suit® 
which affects immovable property and isp, 
not covered by the exception, which ist.fi* 
to be found in several judgments and has^„ 
now been recognized by the legislature,] 
that such a document can be used fofr 
collateral purposes. ,A collateral pur 
pose, in my opinion, mean3 a purpose - 
which excludes all reference to the con¬ 
tract relating to immovable property. 

In the present case the respondent can¬ 
not succeed unless ..li9 can prove th’it 
there was a valid contract relating t 
the farming out of the land which has 
been broken by the appellant and tho 
Courts are debarred from looking at the 
documehb to decide whether there was- 
or was not sucl\ a contract. I hold 
therefore that the document in question 
could not he used for the purpose of. 
deoiding 'whether there has been 
breach of an agreement to lease immo¬ 
vable property to the respondent, ai 
apart fpn the docuineut there is tic' 
evidence which could legally he relied 
' upon in support of tho agreement. 

I therefore accept - this appeal an a?,--— 
setting aside the decrees of the Courts 
below, dismiss the plaidtiff s suit, but 
leave the parties to bear their own costs 
throughout. 

R K _Avve al accerted .. - 

( 3 ) 35 Mad. 03=8 I. C. 620 IF B.). 


r (1) [18941 17 Mad. 45G=4 M. L. J. 198 (F.B ). 
i (2) A.I.R 1925 Cal. 10S7=91 I. C. 320 -j2 
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